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. . MONDAY*  JUNE  S,  .1906 

U.S.  Senate, 

Subcommittee  on  Constitutional  Rights 

op  the  Committee  on  the  Judiciary, 

Washington,  D.O. 

The  subcommittee  met,  pursuant  to  notice,  at  10:35  a.m.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Samuel  J.  Ervin,  Jr., 
presiding. 

Present:  Senators  Ervin,  Kennedy  of  Massachusetts,  Bayh,  Dirksen, 
Hruska,  Scott,  and  Javits. 

Also  present:  George  Autry,  chief  counsel;  H.  Houston  Groome, 
Jr.,  Lawrence  M.  Bnskir,  and  Lewis  W.  Evans,  counsel;  and  John 
Baker,  minority  counsel. 

Senator  Ervin.  The  subcommittee  will  come  to  order.  I have  a 
statement  which  I propose  to  read.  It  is  somewhat  long,  but  since 
George  Washington  fought  for  7 years  to  gain  freedom  for  the  Ameri- 
cans^ 1 think  the  least  I can  do  is  to  try  to  do  what  I can  for  about 
45  minutes  to  preserve  the  freedom  of  tne  people  and  I hope  to  do  so. 

It  will  probably  take  me  about  40  minutes  to  read  my  statement. 
I regret  that  I didn't  have  the  statement  completed  in  time  to  give 
you  advance  notico  so  you  wouldn't  have  to  be  here  quite  as  early 
as  you  came. 

Today  the  Subcommittee  on  Constitutional  Rights  begins  hearings 
on  S.  3296,  the. administration's  proposed  Civil  (Rights  Act  of  1666, 
and  six  other  civil  rights  bills:  S,  1497,  S,  1654,  S.  2845,  S.  2846, 
S.  2923,  and  S.  3170;  and  an  amendment  I have  introduced  on  behalf 
of  myself  and  Senator  Fulbriglit  in  the  nature  of  an  additional  title 
to  S.  3296,  The  amendment  is  designed  to  define  title  VI  of  the 
Civil  Rights  Act  of  1964  according  to  the  intent  of  Congress  and 
Federal  court  decisions.  The  texts  of  these  bills,  an  analysis  of  S. 
JJ923,  S.  2845,  and  S.  3296,  the  text  of  my  amendment  and  an  analysis 
of  it,  will  be  printed  at  this  point  in  the  record. 

(The  documents  referred  to  follow:) 

Analysis  of  Amendment  No.  561  to  S.  3296 

t J 

The  amendment  would  redesignate  Title  VI  of  S,  3296  as  Title  VII  thereof,  and 
redesignate  Seettons  601  and  602  thereof  as  Seotions  701  and  702,  respectively. 
Immediately  after  Title  V the  following  new  Title  is  inserted:  Title  VI— Civil 
Rights  Act  amendment, 

This  amendment  amends  Title  VI  of  the  Civil  Rights  Act  of  1664  by  adding  a' 
new  section.  Section  606(a)  provides  that  no  funds  can  be  withheld  under  any 
Federal  program  until  a constitutional  or  statutory  violation  has  been  committed  - 
by  the  recipient  of  the  benefits  of  Buoh  programs.  Such  violation  muBt  be  estab- 
lished by  substantial  evidence. 

Subsection  (b)  provides  that  in  making  a determination  with  respect  to  alleged 
violations,  the  particular  Federal  agency  must  follow  the  same  procedural  requfre- 
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menta  os  in  the  case  of  all  other  administrative  adjudications.  The  reoipient  of 
auoh  benefits,  therefore,  must  be  accorded  not  only  notice  of  the  Intention  to  with- 
hold funds  but  also  the  opportunity  to  be  heard  and  to  present  evidence  in  its  own 
behalf. 

Subsection  (c)  provides  that  in  order  to  support  a determination  of  discrimina- 
tion it  must  be  shown  that  there  has  been  an  affirmative  intent  to  exclude  or  the 
necessary  effect  of  exclusion  of  ihdivlduhls  frdih  benefits  on  the  basis  of  race,  color 
or  national  origin. 

Subsection  (a)  prohibits  any  Federal  agency  from  exercising  control  over  any 
school,  hospital  or  othor  Institution  under  the  provisions  of  Title  VI  for  any  pur- 
pose other  than  to  provide  equal  opportunity  for  access  thereto  by  individuals 
without  regard  to  race,  color  or  national  origin.  Secondly,  this  subnotion  pro- 
vides that  no  class  of  Individuals  3hail  be  deprived  of  the  privilege  of  determining 
voluntarily  whether  or  not  to  avail  themselves  of  any  benefit  provided  by  any 
program  or  activity  financed  or  .partially  financed  by  the  Federal  Government. 

' 1 (Frdht  tho  library  of  Mgbtatlvo  Reference  Service,  May  3, 1966] 

. " Sbction-by-Section  Analysis  of  S.  2023;  H.R.  12845 

■'■./I  ■-..>!!:■  . , r • ■ - '■  I ■ ' • ' . . ‘ ■ 

. (By  :Itaymond  J.  Celoda,  Jeg}sJa,tive  Attorney, , American  Law  Ip  1 vision)  ■ 

This  bill,  an  omnibus  measure,  contains  various  proposals  designed  to  deal 
with  sevem  Iproblems  relating  to  civil  rights  and  the  impartial  administration  of 
jUBtfce:  specifically,  discrimination  in  jury  selection  and  the  failure  to  adequately 
protect  Negroes  and  civil  .rights  workers.  Generally,  the  provisions  intondod 
to  improve  jury  selection  procedures  would  sot  up  jury  commissions  in  each 
federal  district  court,  which  would  effectuate  a sampling  plan  approved  by  the 
Administrative  Office  of  U.S.  Courts  which  would  furnish  a representative  cross* 
section  of  the  district  without.rogard  to  race,  color,  sex,  political  or  religious  affilia- 
tion,; or  eoonbmio  or  social  statue.  Provision  also  is  made  for  improving  jury 
selection  procedures  in'  those  states  that  have  practiced  discrimination  on  account 
of  race  or  color. 

The  provisions  of  the  bill  intended  to  protect  Negroes  and  oivil  rights  workers 
establish  or  strengthen  several  avepues  of  remedial  relief.  First,  the  bill  would 
Vest  jurisdiction  In  the  federal  courts  (or  allow  removal  of  praspoutioiis  commenced 
in  state  churls)  of  certain  orimes  when  neceBS&ry  to  secure  the  equal  protection 
of  the 'laws.  Second,  it  would  broaden  the  schpe  of  the  existing  law  relating  to 
conspiracies  to  interfere  with  civil  rights  (IS  U.8.C.  241).  Third,  it  would 
authorize  injunctive  relief  where  necessary  to  safeguard  persons  in  the  exercise 
of  their  constitutional  rights.  Fourth,  it  would  authorize  the  removal  of  oivil 
and' criminal  cases  to  the  federal  courts  in  order  to  protect  the  defendant’s  consti- 
tutional rights.  Fifth,  it  would  provide  for  indemnifying  persons  suffering  in- 
juries to  their  persons  or  property  for  exercising  rights  protected  by  the  Constitu- 
tion. . Sixth,  it  would,  extend  the  Equal  Employment  Opportunity  provisions  to 
cover  state  and  local  governments. 

The  bill  Is  short  titled  “The  Civil  Rights  Protection  Act  of  1966." 

■ i 1 ■ - 

TITLE  I — JURY  BBLBOTION  IN  FEDERAL  AND  STATE  COURTS 


■ Section  101(a)  of  the  bill  rewrites  28  U.S,C.  1864.  relating  to  the  manner  of  draw- 
ibg  federal  juries,  to  establish  In  eaoh  judicial  district  a jury  commission  consisting 
of  the  clerk  of  court  or  a qualified  deputy  Clerk  and  One  or  more  commissioners  to  be 
appointed  by  the  court.  Persons  designated  jury  commissioners  must  be  U.S. 
citizens  and  residents  of  the  district  in  which  they  are  to  serve.  In  addition,  they 
muBt  be  of  a different  political  party  than  the  clerk  or  deputy  olerk  who  is  serving 
on  the  commission.  If  soveral  commissioners  are  appointed,  Individual  com- 
missioners may  bo  required  to  serve'  at  eaoh  place  within  the  distriot  where  the 
court  is  authorized  to  try  cases.  Temporary  commissioners  may  be  appointed  to 
serve;  during  the  absence  of  regular  commissioners. 

(b)  Subparagraph  (I)  of  seotion  101(b)  provides  that  the  chief  judge  of  the 
district  shall  supervise  the  jury  commission  in*  the  performance  of  Its  duties. 
Subparagraph  (11)  requires  the  jury  commission  to  effectuate  a “sampling  plan’1 
approved. by  the  chief  fudge  and  the  Administrative  Office  of  U.S.  Courts  which 
would  furnish  a representative  cross-section  of  the  population  of  the  distriot  with- 
out regard  to  race,  color,  sex,  political  or  religious  affiliation,  or  economic  or  social 
status;  The  Director  of  the  Administrative  Office  of  U.S.  Courts  is  authorized  to 
consult  with,  the  Census  Bureau. 
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Subparagraph,  (iij)  requires  the, names  of  three  hundred  qualified  persons  to  be 
placed  in 'the  repository  ("jury  box,  wheel  or  similar  device")  frpin  which  grand 
and  petit  jiiries  are  drawn.  These  names  , would  be  selected  by  public  .drawing 
from  the  pool  of  names  obtained  under  a qualified  plan,  , 

Subparagraph  (iv)  requires  Jurors  to  be  selected  at  a publio  drawling  by  chance 
from  such  repository. 

Subparagraph  (v)  authorizes  the  jury  commission  to  employ  all  appropriate 
meanB,  including  questionnaires  and  the  administration  of  oaths,  to  determine 
the  qualifications  of  jurors.  The  meanB  adopted  to.  determine  whether  persons 
are  qualified  to  Berve  as  jurors  are  subject  to  the  approval  of  the  Administrative 
Office  of  U.S.  Courts.  Questionnaires  may  be  filled  out  by  the  prospective  juror 
or  by  some  other  person  in  his  behalf.  Personnel  of  the  clerk's  office  may  be 
utilized  to  assist  the  jury  commission  in  the  performance  of  its  duties, 

(q)  The  jury  commission  is  required  to  retain  ail  records  for  four  years,  The 
bill  specifically  requires  the  retention  of  records  of  tho  names  obtained  pursuant 
to  an  approved  sampling  plan,  the  names  of  persons,  placed  in  tho  repository  from 
which  furors  are  drawn,  completed  questionnaires,  the  names  and  race,  of  persons 
drawn  for  jury  service,  the  names  of  persons  performing  jury  services  and  the 
dates  thereof,  and  any  ether  records  which  may  be  requested, by  the  chief  judge. 

(d)  Any  citizen  residing  In,  or  any  litigant  in  a judicial  district,  or  the  Attorney 
General  of  the  united  States,  may  obtain  judicial  review  of  the  jury  solectioq 
procedures  or  recordkeeping  requirements  imposed  by  this  bill  by  applying  to  the 
court  of.  appeals  for  the  judicial  circuit  in  which  tho  district  court  concerned  is 
located.  If  it  Is  shown  that  tho  challenged  district  court's  jury  selection  pro- 
cedures or  recordkeeping  are  not  in  conformity  with  tho  requirements  of  this  bill, 
tho  court  of  appeals  may  appoint  and  supervise  jury  commissioners  in  order  to 
secure  compliance  therewith.  Either  the  court  or  a master  may  take  evidence  in 
connection  with  any  action  pursuant  to  this  subsection. 

. (e),  The  court  of  appeals,  on  its  own  motion  or  upon  application  of  the  Chief 
judge  of  the  affected  judicial  district,  may  reinstate  the  latter’s  control  over  fury 
selection  procedures  when  there  is  reasonable  cause  to  believe  that  they  wlfl  be 
administered  in  accordance  with  the  requirements  of  thiB  bill. 

(f)  Jury  commissioners  who  are  appointed  to  serve  on  a part-time  basis  are  to 
be  paid  $26  per  day.  Payment  is  to  be  made  upon  presentation  of  a certificate 
of  the  chief  judge  of  the  district. 

Jury  commissioners  who  ore  appointed  on  a full-time  basis  are  to  bo  paid  a 
salary  fixed  by  the  Judicial  Conference  at  a rate  which  corresponds  to  that  pro- 
vided by  the  Classification  Act  for  comparable  positions  in  tho  executive  branch 
of  the  government. 

Travel  and  subsistence  expenses  are  authorized  when  the  conduct  of  official 
business  requires  a jury  commissioner  to  be  away  from  his  designated  post  of  duty. 

(e)  The  chief  judge  may  assign  any  of  the  powers  and  duties  conferred  on  him 
by  this  bill  to  another  judge  in  the  district.  For  purposes  of  thiB  bill,  any  Judge 
who,  by  agreement  or  court  order,  customarily  holds  court  in  one  particular  part 
of  a district  shall  exercise  the  powers  and  duties  of  chief  judge  in  such  part  of  the 
judicial  district. 

Seotion  102  amends  28  U.S.C.  1801  (2)  to  eliminate  the  literacy  qualifications 
for  federal  jurors. 

Section  103  amends  28  U.S.C.  1803,  relating  to  exclusion  or  excuse  from  jury 
service,  to  authorize  federal  judges  to  exclude  illiterate  jurors  from  particular 
eases  where  the  ability  to  read  or  write  English  Is  a significant  factor.  However, 
no  person  is  to  be  excluded  on  grounds  of  illiteracy  if  ne  has  completed  the  sixth 
grade  in  an  English  language  school. 

Seotion  104  amends  28  U.S.C.  1871,  relating  to  juror*B  fees,  to  increase  tho  fee 
for  attendance  from  $10  to  $16  per  day  or  loss  of  pay,  whichever  is  greater,  and 
where  jurors  are  required  to  serve  In  one  case  for  more  than  30  days  to  increase 
the  allowable  attendance  fee  from  $14  to  $20  per  day  or  loss  of  nay,  whichever 
is  greater.  The  bill  also  increases  the  amount  authorized  for  subsistence  from 
$10  to  the  "subsistence  allowance  given  to  federal  employees."  (l,e.,  reasonable 
value  of  quarters  and  facilities — an  authorized  by  6 U.S.C.  3123). 

JURY  SELECTION  IN  STATE  COURTS 

Seotion  106  requires  state  and  local  courts  to  maintain  the  following  records 
for  four  yeans:  (1)  names  of  alt  persons  on  the  jury  list:  (2)  names  of  persons 
placed  in  the  repository  from  which  jurors  are  drawn;  (3)  questionnaires,  appli- 
cations, or  documents  of  any  sort  used  in  jury  selection;  (4)  names  and  race  of 
persons  drawn  for  jury  service;  (6)  names  of  persons  performing  jury  service  and 
the  dates  of  such  service;  (6)  such  additional  records  as  the  judges  of  the  court 
may  direct. 
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Section  106(a)  provides  that  any  citizen  residing  in,  or  any  litigant  in  a state 
or  local  court,  or  the  Attorney  General  of  the  United  States,  may  obtain  judicial 
review  of  jury  selection  procedures  or  record  keeping  by  applying  to  the  federal 
district  court  for  the  district  in  which  the  state  or  local  court  concerned  is  located. 
If  the  federal  court  finds  that  there, has  been  discrimination  on  the  ground  of 
race  or  color,  it  iB  to  direct  the  Director  of  the  Administrative  Office  of  the  U.S. 
Courts  to  select  juries  in  accordance  with  the  provisions  of  this  bill.  Where 

Iiractical,  the  Director  may  use  the  Federal  jury  list.  Applicable  state  and  local 
aw  shall  be; disregarded  and  all  judges  in  the  affected  area  shall  apply  the  federal 
law  governing  jury  selection  and  service.  All  appointments  of  personnel  to  assist 
the  Director  in  the  performance  of  duties  authorized  by  this  bill  are  subject  to 
the  civil  service  laws.  The  Director  may  consult  with  the  Bureau  of  the  Census 
for  purposes  of  preparing  representative  cross  section  lists. 

(b)  A judicial  determination  of  discrimination  In  jury  selection  within  live 
years  of  the  filing  of  an  application  for  judicial  review  establishes  the  fact  of  dis- 
crimination unless  the  affected  court  demonstrates  that  it  no  longer  exists.  For 
purposes  of  this 'section,  the  initial 'finding  of  discrimination  may  have  been  made 
either  before  or  since  passage  Of-this  bill. 

(c)  In  addition  to  (b)  above,  the  fact  of  discrimination  may  be  established 
by  showing  that  over  a period  of  two  years,  persons  of  a particular  race  or  color 
have  been  under-repreBented  on  juries  by  at  least  one-third  in  temis  of  their 
relative  size  to  the  total  population  of  the  area.  It  is  provided,  however,  that  if 
any  part  of  the  two-year  period  that  enters  into  the  computation  antedates  the 
effective  date  of  this  bill,  the  affected-  court  will  be  given  an  opportunity  to 
demonstrate  that  the  presumed  discrimination  no  longer  exists. 

Section  107  provides  for  reinstatement  of  state  procedures.  Upon  application 
of  the  affected  court,  the  United  States  District  Court  for  the  District  of  Columbia 
may  reinstate  state  procedures  if  it  finds  that  there  is  no  reasonable  cause  to 
believe  that  there  will  be  discrimination  in  jury  service  or  defalcation  in  record 
keeping, 

Section  108  authorizes  the  Attorney  General  of  the  United  States  to  petition 
the,  appropriate  district  court  to  enjoin  any  new  or  changed  jury  requirements 
(different  from  those  in  effect  on  January  1,  1066)  which  he  believes  are  intended 
or  will  have  the  effect  of  circumventing  the  provisions  of  this  bill. 

GENERAL  .t 

Section  109  provides  that  the  provisions  of  section  106(c)  and  202(f)  (ii),  relating 
to  the  automatic  establishment  of  jury  discrimination  through  service-population 
ratios,  are  inapplicable  where  a racial  or  color  minority  comprises  less  than  10 
percent  of  the  total  population  of  the  area. 

■ Section  110  makes  willful  failure  to  comply  with  the  record-keeping  requirements 
of  this  title  punishable  by  a fine  of  not  more  than  $1000  or  by  imprisonment  for 
not  more  -than  one  year,  or  both. 

Section  111  subjects  the  jury  record  keeping  provisions  of  this  bill  to  some  of 
the  requirements  Of  existing  law  (42  U.S.C.  1974  a,  b,  c,  d)  governing  the  retention 
and  preservation  of  federal  election  records.  ■ 

42  U.S.C.  1974a  provides  that -'any  person  who,  whether  or -not  an  officer  of 
election  or  custodian,  willfully  steals,  destroys,  conceals,  mutilates,  or  alters  any 
of  the  records  required  to:  be  retained  anjl  preserved  shall  be  fined  not  less  than 
$1,000  or  imprisoned  not  more  than  oneyear  or  both. 

42  U.S.C.  1974b  provides  that  records  required  to  be' preserved  by  this  title 
shall,  upon  thewrltten  demand  of  the  Attorney  General  Or  his  representative,  be 
made  available  for  inspection,  reproduction  and  copying.  Demahd,  however, 
mtist  contain  a statement  of  the  basis  and  purpose  therefore. 

42  TJ.S.C.  1974c  provides  that  unless  ordered  by  a Court  of  the  United  States, 
neither  the  Attorney  General  nor  ' his  representative  nor  any  employee  of  the 
Department  of  Justice,  shall  disclose  any  record  or  paper  produced  pursuant  to 
this  title  except  to  the  Congress  and  any  of  the  committees,  governmental  agencies, 
or  In-  a court  proceeding. 

42  U.S.C.  1974d  vests  jurisdiction  to  compel  the  productidn  of  the  record  or 
paper  in  the  federal  district  courts.  i ' 

..Section  112  provides  that  this  title  shall  become  effective  99  days  after  its 
enactment.  ' ..  . 
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TITLE  II — PROSECUTION  IN  AND  REMOVAL  TO  FEDERAL  C<TOBTS 

Federal  trial .o/State  offenses  > 

Section  201glvea  the  federal  district  courts  jurisdiction  of  certain  felonies  and 
misdemeanors  r,or  other  offenses,  when  federal  prosecution  is  necessary  to  assure 
the  equal  protection  of  the  laws."  ' 

Seotion  202(a)  provides!  that  any  objection  to  the  extension  of  federal  jurisdic- 
tion pursuant  to  seotlon  201  must  be  made  before  the  trial  and  in  accordance;  with 
the  Federal  Rules  of  Criminal:  Procedure.  The  failure  to  make  timely  objection 
precludes  raising  the  jurisdictional  question  thereafter. 

(b)  When  timely  objection  is  made,  the  court  must  promptly  decide  the  ques- 
tion whether  the!  prosecution  of  the  offense  in- a federal  court  is  necessary  and 
proper  to  assure  the  equal  protection  of  tne  laws.  An  appeal  from  the  district 
courts’s  decision  on  the  objection  must  be  filed  in  the  court -of  appeals  WithinlO 
days  of  the  entry  of  the  order, 

(o)  The  federal  district  court  is  authorised  to  proseoute  an  offense  when  one  of 
the  circumstances  spelled  out  in  both  paragraphs  (d)  and  (e),  immediately  follow- 
ing, ara, established  by  a preponderance  ofthe  evidence. 

(d)  In  order  to  exeroiaethe  jurisdiction  conferred  by  section  201,  the  federal- 
court  must  find  that  ;the  victim  of  the  offense  is  either  (I)  a me. p'  >er  of  a racial  or 
color  group  subjeot  to  one  of  the  kinds  Of- discrimination  described  In  paragraph 

(e),  or  (ii)  a person  who,  by  word  or  deed,  at  or  near  the  time  the  offense  was  com- 
mitted, was  supporting  , the  exercise  of  the  equal  protection' of  the  laws  by  any 
member  of  a racial  or  color  group. 

(e)  In  addition  to  one  of  tne  above,  the  federal  court  is  required  to  find  that  the 
local  political  unit'  having  jurisdiction  of  the  offense  has  systematically  dis- 
criminated.against  a member  of  any  racial  or  color  group  with  respect  to  one  of 
the  following;  (1)  jury  service;  (2)  voting;  (3)  law  enforcement  services  pr  facilities; 
(4)  punishment  upon  conviction  of  crime;  (5)  conditions  of  bail  or  terms  of  condi- 
tional'release. 

'(f)(1)' A .judicial  determination  of  systematic  jury  or  voting  discrimination 
within  five  years  of  commencement  of  the  prosecution  for  the  offense  charged 
establishes  the  conditions  specified  in  paragraph  (e)  (i)  or  (ii)  , whichever  is  relevant, 
unless  the  defendant  satisfies  the  court  that  such  discrimination  ho  longer  exists. 

(f) (il)  The  fact  Of  discrimination,  for  purposes  of  Bubparagraph  (e)(1)  [jury 

service],  may  be  established  by  showing  that  over  a period  of  two  years  persons  of  a 
particular  race  or  color  have  been  under-represented  on  juries  by  at  least  one-third 
in  terms  of  their  relative  size  to  the  total  population  of  the  area,  A similar 
disparity  in  voter  registration  among  such  persons  satisfies  the  requirements  of 
subparagraph  (e)(2)  [voting].  In  either  ease,  howeveT,  it  is  provided  that  if  any 
part  Of  the  wo  year  period  Which  enters  into  the' computation  antedates  the  effec- 
tive date  of  thiB  bill,  tne  defendant  shall  be  given  ample  opportunity  to  demonstrate 
that  such  discrimination  no  longer  exists.  By  virtue  of  section  109,  the  provisions 
of  this  subsection  are  . inapplicable  to  an  area  where  a racial  minority  constitutes 
less  than  10  percent  of  the  population.  ; :j 

Section  203  (a)  provides  that  federal,  prosecutions  authorized  by  this  title  shall 


(b) .  Before  the  district  court  may  prosecute  an  offense  pursuant  to  this  title, 
the  Attorney  General  of  the  United  States  must  certify  that  federal  prosecution 
will  fulfill  the;  responsibility  of  the  government  tp  assure  the  equal  .protection  of 
the  laws.  The  filing  of  tne  certificate,  which  is  not  subject  to  judicial  review, 
operates  to  divest  the  state  court  of  any  vestige  of  jurisdiction  in  the  matter  and 
vests  exclusive,  jurisdiction  for  prosecuting  the  offense  in  the  federal  authorities. 

(c)  If  the  Attorney  General,  fails  to  file  .the  required  certificate  prior  to.  final 
arraignment  the,  district  will  dismiss  the  prosecution  without  prejudice). 

(d)  Federal  authorities,  including  judicial,  executive,  administrative  and:  law 
enforcement  officers,  are  authorized  to  exercise  their  lawful  powers  to  provent  and 
investigate  any  offense  cognizable  by  this  title  and  to  prosecute  those  persons 
responsible  for  such  an  offense  notwithstanding  the  absence,  of  certification  and  a 
final. determination  of  the  jurisdictional  issues.  Moreover,  these  powers  may.  be. 
exercised  with  respect  to  all  offenses  covered  by  thiB  bill  regardless  or  restrictions 
thereon  hi., existing  law..  Although  subjeptto  the  general  direction  of  the  Attorney 
Gepeiplr  these  officials  .may  , operate  without  awaiting  specific  instructions  from 
him  where  prompt  action  is  required  to  prevent  or  investigate  an  offense  covered 
by  this  title  or  to  apprehend  or  prosecute  offenders.  The  Attorney  General  may 
implement  this  subsection  by  issuing  rules  and  regulations. 
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Removal  by  the,  General  . :;>-,t> ., 

Section  204  (a)  authorizes  the  Attorney  General  to  remove  to  a federal  court  any 
offense  covered  by  this  title  which  haB  been  commenced  in.  a state  court.  ' Removal 
rpay:  be  .exercised  atany  time;  before  jeopardy  attaches  [i.e.,- before  the  jury ^ is -em- 
paneled)* Removal  would  be  to  the  distriot  court  for  the  distriot  embracing  the 
place  where  the  prosecution  Is  pending.  v - ■ 

. (b)  In  order  to  remove  a prosecution  to  the  federal  courts,  the  Attorney.  General 
must  certify,  that  suah  action  Is  necessary  to  assure  the  equal  protection  of.  the  laws. 
The  filing  of  the  certificate  together  with  a copy  thereof,  totheOourt.ih  which 
the  prosecution  Is  pending,,  effects  removal  of  the  case  and  terminates  all-  state 
proceedings  in.  this  matter.  ■’■■■  •! 

; Upon  removal,  the  state  courts  would  be  divested  of  all  jurisdiction  in  theoase. 

- The  certificate  of  the  Attorney  General  is  not  subject  to  judicial  'review.  . 
, (o) , If  the:  prosecution  involves  :a  capital  offense  and  the  state  has  not 'indicated 
the  defendant  prior  to  removal,  a federal  grand  jury  would  be  required  to  return 
on  indictment  within  a reasonable  time.  . . The  failure  to-indiot  within  a reasonable 
time, operates. .to  remand  the  proceeding  to  the  state. court.  ; .v: 

Section  205(a)  provides  that  proceedings  under  this  title  shall  be  subject  -pa  the 
Federal  Rules  of  Criminal  Procedure.,  f.  = 


(b)  The.  punishmenfc:prefioribed  by  state -law  would  apply  in  theoase  of  . a con- 
viction in  the  federal  courts.  For  all  other  purposes,  including  payment  of  fine, 
custody,  probation,  parole  and  pardon,  federal  criminal  law  shall  apply.  = 

(c)  Theforegoing  provisions  expire  on  January  1,  1975. 

Investigation  of  jury  exclusion  T . 

Section  200(a)  directs  the  Commission,  on  Civil  Rights  to  investigate  jury 
selection  procedures  wherever  It  believes  racial  or  color  discrimination  exists.- 

(b)  In  adyance  of  publishing  any  report  of  the  investigation,  the  Commission 
is  required  to  submit  its  findings  to  the  appropriate  local  , officials  who  shall  be 
given  ati'  opportunity  to  rebut  them.  The  Commission  may  revise  its  proposed, 
findings  in.  light  of  these  rebuttals.  Any  unsettled  issues  of  fact,  are  to  be  con- 
sidered at  a public  hearing.  The  hearing  may  be  conducted  by  either  the  .Com- 
mission or  its  designees  who  are  authorized  to  exercise  Commission  powers. 
Hearing  officers  are  to  make  a report  to  the  Commission,  including  statements  of 
local  authorities  and  a record  of  the  proceedings,  Thereafter/  tne  Commission 
is  to  publish  its  raport  together  with  data  oh  which.  itB  findings  are  based;  . The 
courts  would  take  judicial  notice  of  the  Commission’s  reports.  , 

(c) ..  Federal  courts  conducting  proceedings  authorized  by  this,  bill  shall  accept 
all  uncontroverted  findings  and  data  of  the  Commission  and  make  their  findings 
in  accordance  therewith, 

,(d)  The  powers  conferred  on  the  Commission  by  this  bill  are  in  addition  to  those, 
authorised  by  existing  law. 

Federal  offenses 

Section  207  amends  18  IJ.S.C.  241,  relating  to  conspiracies  against  the  federal 
rjghtB  of  citizens.  Paragraph  (a)  makeB  it  a crime  for  any  person;  y 

(1)  to  willfully  injure,  oppress,  threaten  or  intimidate  any  person  In  the  free 
exercise  or  enjoyment  of  any  right,  privilege,  or  immunity  protected  by  the  Con- 
stitution or  law  of  the  United  States,  or  because  he  exeroized  such  right/  etc,; 

(2)  to  intentionally  commit  ah  assaplt  or  battery  upon  any  person  exercising, 

attempting  to  exercise,  or  advocating  jtfie  exercise  of  any  right,  etc.,  protected 
against  discrimination  on  account  of  race  or  color  by  the  Constitution' or  laws  of 
the  United  States;  or  • ' ' - r.  . 

(3)  to  intentionally  commit  an  assault  or  battery  upon  any  person,  when  he 
or  nis  assailant  are  using  any  facility  in  Interstate  commerce  or  where  the  assailant 
uses  anything  that  has  moved  in  commerce,  in  order  to  prevent  the  victim  or 
victims  from  exercising  or  advocating'  equal  rights  or  opportunities  free  from 
discrimination  on  account  of  race  or  color,  or  to  intimidate  same. 

Violators  shall  be  fined  not,  more  than  $1,000  or  imprisoned  not  more  thah  one 
year  or  both.  Violations  of  these  provisions  Which  result  in  death  or  grave  bodily 
injury  shall  be  fined  not  more  than  $10,009  or  imprisoned  fdr  not  more  thaq  20 
yOars  or  both. 

(b)  Similar  penalties  are. Authorized  iri-the  case  of  two  or  more  persons. Who  go 
in  disguise  on  the.  highway?  or  on  the  premises  of  another  with  intent,  to  prevent 
or  hinder  the  free  exercise  or  enjoyment  of  any  riimt,  etc.,  hovered  by  paragraph  (a); ; 
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titlp.  freventive  relief  . > .■: 

Section  301  authorizes  the  Attorney  General  to' 'Institute  a civil  action  for 
preventive  relief,  for  tho  United,  States  or  In  the  name  of  the  Upited  States, 
whenever  a person  has  engaged  or  Ib  about  to  engage  in  any  not  or  practice  which 
would  deprive  any  other  person  because  of  race  pr  color  of  any  right,  privilege,  or 
immunity  protected  by  the  Constitution  or  laws  of  the1  United  States.  ■ 

Section  $02  provides  that  the  Attorney  General  may  institute  it  civil  action  for 
preventive  relief,  for  the  United  States  or  in  the  name  of  the  United  States, 
whenever  a person  has  engaged  or  is  about  to  engage  in  any  act  or  practice  which 
would  deprive  any  other  person,  or  hinder  him  In  the  exercise  of,  the  right  to 
speak,  assemble,  petition,  or  otherwise  express  himself  for  the  purpose  of  advo- 
cating equality  of  persons  or  opportunity  free  from  discrimination  because  of 
race  'or  color.  A private  individual  may  institute  similar  proceedings  in  his  own 
right  if  he  is  one  of  the  two  types  of  persons  described  in  section  202(d)  and  if  a 
preponderance  of  the  evidence  establishes  that  the  threatened  or  actual  harm 
occurs  in  an  area  that  has  systematically  discriminated  against  a member  of  any 
racial  or  color  group  with  respect  to  one  of  the  following:  (1)  jury  service;  (2) 
voting;  (3)  law  enforcement  services  or  facilities;  (4)  punishment  upon  conviction 
Of  crime:  (5)  conditions  of  bail  or  terms  of  conditional  release.  The  persons 
described  by  section  202(d)  include  (i)  a member  of  a racial  or  color  group  subject 
to  one  of  the  above  mentioned  kindB  of  discrimination  or  (if)  a person  who,  by 
word  or  deed,  supported  tho  exercise  of  any  member  of  such  group  pf  the  equal 
protection  of  the  laws. . 

Section  303  provides  that  the  United  States  shall  be  liable  for  court  costs  the 
same  as  a private  litigant  in  any  proceeding  under  this  title.  Actions  authorized 
by  this  title  shall  be  filed  in  the  district  courts  without  regard  to  the  exhaustion 
oi  remedies  requirement. 

TITLE  IV. — REMOVAL  BY  CERTAIN  DEFENDANTS 

Seotion  401  provides  for  the  removal  of  certain  civil  or  criminal  cases  from  state 
to  federal  district  courts  at  the  request  of  the  defendant,  ■ In  order  to  remove  his 
cose,  the  defendant  must  meet  the  requirements  set  forth  in  section  202  (d)  and 
(e) . - Conditions  described  in  section  202(f) , establishing  a rebuttable  presumption ' 
of  discrimination  in  jury  service  and  voting,  apply  to  proceedings  authorized  by 
this  section. 

Section  402  stipulates  the  kinds  of  cases  appropriate  for  removal  under  this 
title.  These  include  any  action  on  account  of  any  act  or  omission  In  the  exercise 
of  the  freedoms  of  speeob,  press,  assembly,  or  petition,  for  purposes  ‘6t  supporting 
racial  equality  or  of  protesting  the  denial  of  racial  equality,  or  any  act  or  omission 
protected  by  the  Constitution  or  laws  of  the  United  States  against  abridgment 
or  interference  because  of  race  or  color. 

Section  403  provides  that  provisions  of  existing  law  governing  the  procedures 
for  and  after  removal  (28  U.S.C.  1446,  1447)  shall  apply  to  removals  authorized 
by  this  title,  save  that  any  order  remanding  a casb  to  the  state  courts  shall  be 
subject  to  review. 

TITLE  V. — CIVIL  INDEMNIFICATION 

Section  601(a)  creates  a three-member  bipartisan  Board  within  the  Civil 
Rights  Commission.  Board  members  are  appointed  by  the  President  and  con- 
firmed by  the  Senate.  The  Chairman  is  to  be  designated  by  the  President. 

(b)  Although  initial  appointees  are  to  serve  one,  two,  and  three  years,  re- 
spectively, all  subsequent  appointments  will  be  for  five  year  terms:  A person 
appointed  to  fill  a vacanoy  is  to  serve  for  the  balance  of  his  predecessor's  terms. 

(c)  The  rate  of  compensation  for  the  Chairman  and  Board  members  is  fixed 
at  $25,000  and  $24,000  a year,  respectively. 

(d)  For  purposes  Of  transacting  business,  a quorum  is  fixed  as  two  membere. 
Seotion  602  authorizes  the  Board  to  employ  such  officers  and  employees  and-to 

make  such  expenditures  as  may  be  necessary  to  carry  out  Its  functions.  Employ- 
ment must  be  in  accordance  with  oivil  service  laws. 

Section  603  authorizes  the  Board  to  make  all  necessary  and  proper  rules  and 
regulations. 

Section  504  contains  the  investigative  duties  of  the  Board.)  It  1b  empowered 
to  investigate  complaints  from  or  oh  iiebalf  of  any  pernon  receiving  an  injury  to 
his  person  (including  death)  or  properly  (i)  because  of  race  or  color  while  < (or  for 
having)  lawfully  exercising  or  assisting  another  in  the.  exercise  of  any  right,: 
privilege  or  immunity  protested  by  the  Constitution  or  laws  of  the  United  States, 
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or  (11)  by  any  act  the  putpose  and  design  of  which  is  to  intimidate  him  or  any  other 
person  from  seeking  or  advocating  equality  or  freedom  from  discrimination  on 
account  of  race  or  color. 

Seotion  505(a)  directs  the  Justice  Department  to  furnish  the  Commission  with 
any  reports  it  may  have  relevant  to  the  complaint  and  Investigation. 

(b)  The  Attorney  General  at  the  request  of  the  Commission  shall  direct  the 
conduct  of  such  additional  investigation  as  may  be  necessary. 

(o)  The  Commission  is  required  to  supply  the  Attorney  General  with  copies  of 
all  of  Its  investigative  reports. 

Seotion  506' provides  that  the  Commission  shall  order  the  Board  to  conduct  a 
hearing  if,  after  investigation,  it  finds  probable  cause  to  believe  the  matter  alleged 
in  the  complaint.  Otherwise,,  it  is  to  dismiss  the  complaint. 

' Section  507(a)  provides  that  hearings  may  be  conducted  either  by  the  entire 
Board  or  by  any  member  designated  by  the  Chairman.:  , , . , . 

(b)  When  it  serves  the  best  Interest  of  justice,  the  Board  may  designate  another 
person  to  conduct  a hearing.  Such  a person,  whether  an  agent,  employee,  or 
''otherperson,  must  be  a member  of  the  bar  dr  the  highest  court  of  a.Btate. 

(o)  The  rate,  of  compensation  for  such  individuals  shall  be  determined  by  the 
Board,  subject  to  the  approval  of,  the  CiVU  Service  Commission. 

. (d)  The  Board  or  any  member  or.  the  hearing  officer,  as  the  caBe  may  be,  shall 
have  authority  to  administer  oaths, 

(e)  The  Board’s  investigative  and  subpoena  powers,  are,  coextensive  with  those 
conferred  on  the  National  Labor  Relations  Board  as  authorized  by  29  U.S.C. 
161  (1)  and  (2).  Paragraphs  (1)  and  (2)  of  section  161  confer  on  the  Board  the 
usual  'investigative  powers  Vested  in  administrative  agencies  with  respect  to 
documentary  evidence,  summoning  witnesses  and  taking,  testimony,  and  obtaining 
court  aid  in  enforcing  compliance  with  these  requirements. 

(f)  The  Board  is  required  to  keep  a full  record  of  a hearing. 

Seotion  508(a)  requires  the  Board  to  base  its  findings  upon  the  hearing  record. 

(b)  If  the  Board  finds  that  a person  has  been  injured  in  his  person  or  property  or 
has  been  deprived  of  his  life  while  in  the  lawful  exercise,  of  rights  protected  by.  the 
Constitution,  it.  shall  make  an  indemnification  award  to  such  person. 

(c)  Where  the  hearing  has  been  conducted  by  an  individual  acting  as  hearing 
officer,  a recommendation  granting  an  award  shall  be  reviewed  by  the  Board. 

(d)  Awards  are  to  include  reasonable  amounts  for  attorney's  fees. 

Section  509(a)  provides  that  any  person  who.  Is  implicated  or  who  becomes  sus- 
pect as  a result  of  an  investigation  authorized  by  this  title  shall  be  given  notice  and 
an  .opportunity  to  intervene  in  proceedings  conducted  by  the  Board. 

. (b)  Similarly,  a state  or  local  subdivision  is  to  be  notified  and  given  an  oppor- 
tunity to  be  heard  when  officials  thereof  are  implicated  in  the  activities  surround- 
ing the  complainant's  inj  u ry , 

To)  Notice  may  be  by  personal  service  or  registered  mail.  , 

(d)  In  the  case  of  a state  or  political  subdivision,  notice  may  be  given  to  the 
chief  executive  or  principal  legal  officer. 

. Section  510  permits,  the  Attorney  General  to  intervene  at  any  stage  of  the 
hearing  or  appeal. 

Section  511  (a)  provides,  that  Board  .decisions  may  be  appealed  to  the  Cohrt 
of  Appeals  for  the  District  of  Columbia  or  the  court  of  appeals  for  the  judicial 
Circuit  in  whfoh  this  injury  occurred  or  in  .which  appellant  resides. 

■ (b) ! Judicial  review  shall  be  on  the  record  before  the  iBoard,  and  the  Board's 
findings,  to  the  extent  that  they  are  supported  by  substantial  evidence  ■ of  the 
whole  record,  ate  deemed  to  be  conducive. 

Section  512  provides  for  recovery  motions  by  the  United  States,.  Paragraph 
(a),  authorizes  recovery  actions  againBt  private  persons, ; whether  acting  under 
color  of  law  or  otherwise,  who  are  responsible  for  the  indemnified  injury.'. 

Paragraph  (b)  permits  recovery  from  a state;  or  political  subdivision  where  the 
award  made  results  wholly  .or.  partly  from  notion'  under  color  of  law.  In  such 
cases,-  the  political  unit  shall  be  jointly  and  severally  liable  with  the  persons 
responsible  for. the  injury.  '■ ■ 

(is)  In  recovery  proceedings  . brought  pursuant,  to  these  provisions/' the  Board’s; 
findings  shall  constitute  prima  facie1,  evidence  of  the  facts  therein  - contained. 
Similarly,  the  award  is  admissable  into  evidence  and  shall  constitute  prima  fade 
evidence  of.the  damagea. ; • i r.  ; ■ 

(d)  ■ Recovery  actions  shall  be  ibrought in  the  federal  district  courts.  ! • - i : • > < 
■■  Section  618  provides  ithat  in  the  event  of  the  death  or  inoapadityioflthe  injured', 
party/  the,  complaint  may  be  . filed-  by-  members  of.  the  immediate  family;  . 

Section. 514. specifies, that.complaintsithust  bci  filed  within  six  months  of  the: 
injury,  or  within  twelve  months  of  death.  : . ...  „ 
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Section  616  provides  that  the  remedy  authorized  bythiB  title  is  nOt'exoIU3ive, 
and  gives  the  United  States  a lien  to  the  extent  of  the  award  oh  any  aiqohnts 
realized  in  any  other,  proceedings.  The  amount  of  any  judgment  Entered  lik 
favor  of  the  injured 'party  prior  .to  an  award  of  indemnification  shall  be  considered 
by  the  Board  in  determining  whether  any  additional  award  is  necessary  ana,  if 
so,  how  much.  ' , ! : ,.  ’1 


Title  VI — Ambndmentto  Title  VII  of  1964  _ 

Section  601  amends  the  Equal  Employment  Opportunity  provisions  of  the  Civil 
Rights  Aot  of  1964,  (42  U.6.C.  2000e-2000e-  (16))  to  bring  state  and  local  govern- 
mental units  within  its  coverage. 

Paragraph  (a))  adds  a new  paragraph  to  the  definition  of  "person”  in  that  Aotj 
(42  U.S.C.  2000e-(a».  The  term  -governmental  unit”  is  defined  as  a state  or  $ 
political  subdivision  of  a state  or  an  agency  of  one  or  more  states  or  political 
subdivisions.  • ; ; 

' - Paragraph,  (b)  ametids  the  definition  of  "employer”  to  inolude  a1  governmental 
unit  and ’any  agent' of  BuCh  governmental  unit(42U;S.C.  20000(b)).  L‘ 

Paragraph  (o;  amends  the  definition  of  "employment  agency”  to  include  gov- 
ernmental units  (42  U.S.C.  2000e(c)). 

Paragraph  (d)  deletes  the  present  exclusionary  language  exempting  'govern- 
mental units  from  the  definition  of  "employment  agency”  (42  U.S.C.  z000e(o)j; 

Paragraph  (e)  amends  the  provisions  of  existing  law 'authorizing  a oivil' notion 
for  prevention  of  unlawful  practices  to  exclude  private  Suits  against  the  states 
(42  U.S.C.  2000e-6(e)). 

Paragraph  (f)  amends  the  provisions  of  existing  law  authorizing  the  Attorney 
General  to  institute  civil  actions  for  preventifin  of  Unlawful  practices  resulting 
from  a pattern  or  practice  of  discrimination  to  make  governmental-unite  amenable 
to  such  suits  (42  U.S.C.  2000e-6(ft)). 

Paragraph  (g)  makeS  clear  that  the  suits  authorized  in  paragraph  (f)  would  bfe 
"for  or  in  the  name- of  the  United  SthtOs”1  (42  U.S.C.1 2000*  e-:2(aJo. 

Paragraph  (h)  adds  to  the  Equal  Employment  Opportunity  Cohuhissfon's  in- 
vestigating powers  the  power  to  investigate  charges  of  alleged  unlawful  employ- 
ment practices  by  governmental  units  (42  U.S.C.  2000  e-8(a),  2000  e“9(c))’.  ; 

TitLB  Vll-— MISCELLANEOUS 

Section  701  defines  various  terms  in  the  bill, 

Paragraph  (a)  defines  "State”  to  include  the  District  of  Columbia. 

Paragraph  (b)  defines  "because  of  race  or  color”-  to  mean  hostility  not  only  to 
the  race  or  color  of  any  person;  but  also  because  of  association  with  peraohs  of  a 
different  race  or  color  and  advocacy  of  racial  equality.  : 

Paragraph  (c)  defines  hearing  - officer  to  mean  any  person  designated . by  the 
Indemnification  Board  to  conduct  a hearing.  ' 

Paragraph  (d)  defines  "action  taken  under  color  of  law”  to  include  knowing 
refusals  or  failures  to  act.  ■ .. 

Paragraph  (e)  defines  "injup'  to  property’*  to  include  any  financial'  losfe. 

Paragraph  (f)- defines  "judicial  district”  to  mean  a subdivision  of  ' a'  judicial 
district.  ' -s  - 

Section  702  (a)  authorises  the  appropriation  of  such  sums  as  are  needed  to 
carry  out  the  purposes  of  thjB  bill. 

(b)  The  constitutionality  of  the  remainder  of  the  bill  or  the  validity  of  its  appli- 
cation to  other  personB  not  similariysituated  or  to  other  circumstances  is  not  to 
be  affected  by  a holding  that  a particular  provision  or  application  is  unconstitu- 
tional or  invalid. 


(From  tha  Library  of  Congress  Legislative  Reference  Bcrvlce,  May  3, 1966] 

& ECTION-B Y-SeCTION  ANALYSIS  OF  S,  2845  ' . ' ' 

(By  Raymond  j,  Celada,  Legislative. Attorney,  American  Law  piviqjon)  i;  ‘ 
This  bill  would  amend  oh.  121  of  the  Judlcial  Code,  28  U.S.C,  1864,  i-elaltirigto 
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Under  the  terms  of  the  bill,  if  enacted,  persons.responBible  for  selecting  jurors, 
that  Is,  the  clerk  of  the  district;  court  or  hid  deputy  and  thd  jury  cortimlteiOner, 
L v «'oh'aib  from  lists  of  names  furnished  by  the  Director 


witt  bC  required  to  draw  jury  panels  from  lists  < , v 

ofthe  Census;  The  Director  of  the  Census  is  charged  with  maintaining  and  sup- 


or  amnesty,  persons  unable  to  read,  write,  speak,  or,  understand  the  English 
language,  ana  persons  having  physical  or  mental  infirmities,  are  ineligible  for  jury 
service.  Otherwise,  any  .citizen  of  21  years.or  over  who  has  resided  in  the  judicial 
district  for  more  than  one  year  Is  qualified  to  serve  as  a grand  or  petit  juror  in 
the  federal  courts.  ■ ■ . • 

The  Judicial  Code  (38  U.9.C.  1865)  allows  the  district  courts  to  select  jurors 
from  separate  parts  of  the  district  when  such  selection  procedure  will,  be  most 
favorabfo.to  an  impartial  trial,  , reduce  unnecessary  expense,  or  offset  an  otherwise 
burdensome  duty  on  the  citizens  of  a particular  area  within  the  district.  Where 
thifl  type  of , apportionment  selection  prevails,  the  Director  of  the  Census  is  re- 
quired to  prepare  lists  containing  names  of  qualified  persons  residing  in  those  parts 
of  the  district  designated  by  the  court. 

The  bill  authorizes  United  States  attorneys  to  seek  relief  w the  courts  of  appeals 
tf  they  have  probable  cause  for  believing  that  responsible  officials  are ; excluding 
persons  whoso  names  appear  on  the  census  lists  from  jury  service  because  of  their 
race,  color,  sex,  political,  affiliation,  religion,  national  origin,  or  economic  or  social 
status..  The  petition  for  judicial  review  of  the  alleged  Illegalities  must  contain 
a reoital  of  the  facts  upon  which  such  belief  is  based.  The  clerk  of  the.  court  of 
appeals  In  which  the  petition  is  filed  is  required  to  forward  a copy  thereof  to  the 
nfifef  judge  and  clerk  of  the  district  court  concerned  and  to  each  jury  commissioner 

in  siioh  district.  ..  i ..  ... 

The  courts  of  appeals  are  authorized  to  employ, masters  in  connection  with 
proceedings  under  the  bill.'  Masters  are  to  take  evidence  and  to  make  findings 
with  respect  to  the  allegations  contained  in  th,e  petition,  All  matters  .relating 
to  the  appointment  of  and  proceedings  conducted  by  masters  are  to  be  governed 
by  rule  53  of  the  Federal  Rules  of  Civil  Procedure.  They  are  tp  be  paid  out  of 
federal  monies  at  rates  fixed  by  the  court  making  the  appointments. 

Upon  receipt  of  the  master's  report,  the  clerk  of  the  court  is  to  furnish  copies 
thereof,  together  with  an  order  to  show  cause  within  10  days  why  a judgment 
should  not  be  entered  thereon,  to  the  chief  judge  and  the  clerk  of  the  district 
court  concerned,  each  jury  commissioner  and  the  United  States  attorney.  If 
exceptions  to  this  report  are  not  filed  by  the  close  of  the  10  day  period,  the  court 
is  required  to  make  a determination  respecting  the  validity  of  the  Jury  selection 
procedures  in  question.  If  timely  exceptions  are  filed  and  served  on  all  Interested 
parties,  the  court  is  required  to  examine  the  grounds  of  the  exception  before 
nassinfr.upon  the  broader  tames  raised  by  the  master’s  report.  ■ 

If  tiio  court  determines  that  there,  has  been  an  unlawful  discrimination,  it  may 
enter  any  order  necessary  and  proper  to  enforce  the  right  of  citizens  to  serve. on 
juries  without  discrimination.  Among  other  things,  the  court  may  order  re- 
sponsible'Officials  to  adhere  to  lawful  standards  in  jury  selection  or  strike  any 

^U5mpeaffl  frwn'flffinal^  judgment  of  a court  of  appeals  shall  be  by  writ  of  certiorari 
to  the  United  States  Supreme  Court;  Applications  for  Supreme  Court  review 
must  be  filed  within  90  days  of  the  entry  of  final  judgment. 

• / ■ 

{From  the  Library  of  Congress  LeglsMtiVe  Reference  eervioi,  May  12,1966], 

Sbotioh-bt-Sbotion  Analysis  of  • the  Administration's  Proposed  Civil 
Rights  Act  OF  1966. — S.  3290;  H.R,  14705 

(By  Raymond  J.  Celada,  Legislative  Attorney,  American  Law  Division) 

This  bill  contains  six  titles  embodying  the  major  points  of  the  President’s 
civil  rights  message  including  reform  of  the  federal  jury  system,  elimination  of 
discrimination  iii  state  juries,  improved  procedures  for , desegregating  public 
schools  add  public  facilities,  judicial  relief  from  discrimination  in  housing,  and 
provision,  for  oertain/aotC<Jf  violence  or1  Intimidation.  _ i . 

Title  I is  Intended  to  ihsure  that  each  federal  judicial  district  or  division  is 
fulfilling  Its  constitutional  and  statutory  obligation?  in  the  selection  atid  assign- 
ment 0?  jurors.'  jt  directs  the  sources  from  which  jurors  ftfd.tq.be  drawn  and 
/ 


fifth!  ‘ hififtte 


provides  procedures  for  selecting  persona  for  jury;,  ^rvlcc  Sjii^  ^Wing  'ttefr 
qualifications.  ! 1 ‘ h 

fT**t  1*  tt  **  J 


First,  tii,P  Attorrey  General  is  authorised  to  bring  civfl  action  in  tqc/pqcrfllgemrtp 
for  injunctive  relief  against  discriminatory  praoticesin.eelepting  jui^s  (in’'^a« 
courts,  Second,  it  provides  procedures- fop,  disco vq^y  of  infotmattofyreloyant  to 
the  question  whether  discritpitiation  results  frpnx  the  system  hsbd  to  selept  iufpr$r 
' Title  III  authorized  the  Attorney  General  to  briiiga,  ciyllactiOn  for  'injunctive 
relief  whenever  he  h.is  reasonable  cause  to  be(ieve  that'  A person,  is  being  !d$p.fep 
his  right  to  the  .equal  protection  of  the  laws  with  respect  to  a public  schpoliqr 
other  public  facility.  At  present,  the  Attorney  General  is  limited  to  acting . on 

complaints  of  aggrieved. perspng,.  , , 1 1 , . , / 

Title  IV  is  designed  to  eliminate  discrimination  in  housing  oh  account  jof-pice, 
color,  religion,  or  national  origin.  It  would  prohibit  discrimination  by  proper*# 
owners,- real  estate  brokers,  and  others  engaged  in  the  sale,  rental  or  financing  of 
housing.  , , - , , V , ‘ : 

Title  V provides  new  and  strengthened  criminal  penalties  designed  to,  protect 
Negroes  and  civil  rights  workers.  ' , ' ' ■ ' 

Title  VI  authorizes  the  necessary  appropriations  to  carry  out  the  provision^ 
of  the  bill, 

The  bill  is  short-titled  the  "Civil  Rights  Act  of ' 1906.” 


TITLE  I , 

Section  101  of  the  bill  rewrites  chapter  121  of  the  Judicial  Code  (28  U.8.C. 
1861-1870),  relating  to  the  federal  jury  'system.  ■ 

Section  1861  declares  it  to  be  the  policy  of  the  United  States  that  all  qualified 
persons  shall  have  the  opportunity  to  serve  on  grand  and  petit  juries  in  federal 
courts  and  shall  have  an  obligation  to  serve  when  summoned. 

Section  1862  prohibits  discrimination  in  the  selection  of  federal  jurors  on ' ae* 
count  of  race,  color,  religion,  sex,  national  origin,  or  economic  status. 1 

Section  1863  (a)  establishes  in  each  district  court  a bipartisan  jury  commission 
■consisting  of  the  clerk  of  court  and  a cotfrt-appolnted  jury  commissioner.  Sepa- 
rate jury  commissions  may  be  established  for  the.  various  divisions  within  the 
district.  Jury  commissioners  are  to  belong  to  a different  political  party  than  t,he 
clerk  of  court  aiid  must  reside  during  their  term  of  service  in  the  district  or  divl-; 
sion  for  which  they  are  appointed.  Compensation  for  jury  commissioners  is 
fixed  at  $16  per  day  for  each  day  of  actual  service.  ’ 1 

(b)  The  chief  judge  of  the  district  is  required  to  supervise  the  work. of  the 
jury  commission.  ; 

section  1864(a)  requires  each  jury  commission  to1  maintain  a master  jury  wheel 
-containing  the  names  of  prospective  jurors.  The  names  are  to  be  taken  at  random 
from  the  voter  registration  list  of  the  district  or  division  it  Berves.  .However, 
where  the  judicial  council  of  the  circuit  determines  that  exclusive  Use  of  voter  lists 
would  not  carry  out  the 'mandate  of  non-diecriminatory  selection  of  section  1862, 
it  would  be  required  to  prescribe  other  sources  of  names  in  addition  to  the  voter 
rolls,  ; 

(b)  The  names  of  one  percent  of  the  total  registered  voters  in  the  district  or 
division,  as  the  case  may  be,  are  to  be  placed  in  the  jury  wheel,  Where  recourse 
is  had  to  other  Bourses  in  addition  to  Voter  rolls  as  authorized  in  paragraph  (a),  the 
names  of  one  percent  of  the  total  number  bf  persons  of  voting  agC  residing  in  the 
district  or  division  are  to  be  placed  in  the  jury  wheel.  . The  most  recent  decennial 
census  is  to  be  used  to  determine  the  number  of  residents  of  voting  age.  ' The  jury 
wheel,  in  any  event,  shall  contain  at  least  2,000  names: 

(o)  The  manner  of  random  selection  is  to  be  established  by  the  chief  judge  of  the 
district.  : i ■ 

(d)  Voting  records  maintained  by  State,  local,  and  federal  officials,  are  to  be 

made  available  for  inspection',  reproduction^  or  copying  by  the  jury  commission; 
The  provisions  of  this  section  may  be  enforced  by  the  district  court  upon  applica- 
tion of  the  Attorney  General,  '•* 

(e)  The  names  of  voters  residing  in  all  the  political  subdivisions  encompassed 
by  a district  or  division  are  to  be  placed  in  the -master  jury  wheel;.  ■ ■ 

(f)  Additional  names  are  to.be  placed  in' the  master  wheel  hs  heeded,  The 

commission  Jb  directed  to  empty  arid  refilrthe  whcel  during  the  last  46  days  of 
every  even  numbered  year.  ! 
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, . 8^0^0^186 5(a).  requires  jurors  to  be  selected  from  the  master  .wheel,  by  public 
dr&wing.  The  jury  commission  then  prepares  an' alphabetical  list  of  the  names 
thus  drawn  and  advises  every  prospective  juror  by  certified  mail.  Disclosure  of 
the  names  appearing  on  the  commission’s  list  is  prohibited  except  as  authorised 
by  sections  1867  and  1868.  Unless  exempt  from  jury  service  by  section  1872. 
prospective  jurors  are  to  fill  out  a juror  qualification  form  which  will  be  prescribed 
by  the  Administrative  Office  of  the  U.S.  Courts  in  consultation  with  the  Attorney 
General..  The.  prospective  juror  is  required  to  give  his  name,  address,  age,  sex, 
education, . race,  religion,  occupation,  and  citizenship  and  whether  he  has  any 
physical  or  mental  Infirmity,  is  able  to  read,  write,  speak,  and  understand  the 
English  language,  and  has.  been  convicted  of  a felony  without  pardon  or  amnesty. 
The  clerk  moourt  is /responsible  for;s^eing..4hat  the  form  is  .filled,  out  correctly 
afidds  requited  to  SU’out  the'fonn  for Wbrospective  juror  who  is  unable  to  do  ft 
himself.  Any  proepective  juror  who  fails  to  appear  before  the  clerk  to  execute 
the  form  will  be  ordered  to  explain  his  failure  to  the  court.  If  he  cannot  show  good 
cause  for  his,  noncompllanoe,  he  may  be  fined  not  more  than  $100  or  Imprisoned  not 
morie  than  three  days  or  both. 

(b)  Persons  entitled  to  an  exemption  from  jury  service  pursuant  to  section  1872 
are  to  enter  this  information  on  the  summons.  Willful  misrepresentation  of  an 
exemption  1b  punishable  by  a fine  of  not  more  than  $100  or  imprisonment  for  not 
more  than  three  days  or  both. 

Section  1866  prescribes  the  qualifications  for  jury  service.  Paragraph  (a)  re- 
quires the- jury  commission  to  pass  upon  each'  ''person’s  qualifications  for  jury 
service  solely  oh  the'  information  contained  in  -the.  fornr.  • Where,  however,  other 
objective  evidence  indicates  that  a person  is  not  qualified  by  reason  of  noncitizen- 
ship,  mental.or  physical  incapacity,  or  prior  conviction  of  a felony  without  pardon 
or  amnesty,  the  court  is  required  to  pass  upon  the  question  of  qualification.  The 
final  determination  is  entered  on  both  the  juror  qualification  form  and  the  Com- 
mission’s alphabetical  list.  The  failure  to  appear  in  response  to  a summons  as 
well  as  theinabfilty  to  qualify  and  the  ground  therefor  also  are  to  be  noted  on  the 
qualification  form. 

(b)  In  the  absence  of  nondtizenship,  illiteracy,  mental  or  physical  infirmity, 
or  prior  conviction  of  felony  without  pardon  or  amnesty,  all  persons  21  years  of 
age  or  older  are  deemed  qualified  to  serve  on  federal  juries. 

(o)  Persons  .found  to  be  qualified  for  jury  service  are  placed  in  the  qualified 
juror  wheel  from  which  grand  and  petit  jury 'panels  are  selected.  The  jury  com- 
mission is  required  to  maintain  a list  of  those  names  selected  for  jury  service. 

Section  1867  provides  a means  for  challenging  jury  selection  in  criminal  and 
civil  oases  on  grounds  that  the-proeedureg  established  by  this  bill  have  not  been 
followed. 

,i  (a)  The  defendant  in  a criminal  case  may  at  any  time  prior  to  the  submission 
of  evidence  . at  trial  move  to -dismiss- an  Indictment  or  to  stav  the  proceedings  for 
alleged  non-compliance  with  the  requirements  of  the  bill.  The  defendant  has  the 
right  to  submit  In  support  of  his  motion  testimony  of  the  jury  commission  together 
With  other  evidenoe.  In  addition,  if  there  is  any  evidence  of  non-compliance  with 
sections  1864,  1865  or  1866,  the  defendant  may  present  any  relevant  public  or 
private  record  or  paper  of  the  commission.  If  the.  court  finds  in  favor,  of  the 
motion,  it  is  required  to  dismiss  the  indictment  or  stay  the  proceedings  pending 
selection  of  a lawful  jury. 

(b)  Either  party  to  a civil  suit  may  move  to  challenge  jury  selection  procedures. 

The  provisions  governing  the  presentation- of  evidence  in  .support  of  the  motion 
and  the  effect  of  a finding  in  favor  of  the  motion  are  the  same  as  those  in  criminal 
cases.  ' ■ 

(c)  The  procedures  for  challenging  jUry  selection  on  grounds  of  non-compliance 
with  sections  1864,  1865,  or  1866  pursuant  to  paragraphs  (n)  and  (b)  of  this  section 
are  exclusive.  . However,  the  pyrpnit  of  oth,er  authorized  forms  of  remedial  relief 
from  jury  discrimination  is  not  precluded  by  this  section. 

(d)  Disclosure  of  the  contents  of  any  record  or  paper  produced  pursuant  to 
paragraphs  (a)  and  (b)  prior  to  the  biennial  change  of  the  names  in  the  master 
wheel  and  completion  of  jury  service  by  all-persons  whose  names  were  taken  from 
such  wheel  is  prohibited  except  where  disclosure  is  needed  for  preparation  and 
presentatioU.-Of  a challenge.  /Provision  is  made  for  Inspection,  reproduction,  and 
copying  of  such  records  by  a party  duifing  the,  pendency  of  a oase.  . 

. Section  1868  provided  for  the  maintenance  and  inspection  of  all  records  and 
papers  used  by;  the  jury  commission  In  the  peihirmance  of  its  funotionSundcr  this 
title.  The  commission  is  io  preserve  all  such  records  and  papers  for  at  least  four, 
years  following  the  biennial  emptying  and  refilling  of  the  master  wheel  pursuant  to 
/ . / 


CIVIL  RIGHTS 


13 


-section.  1864(f)  j ^ndthq  cpmpkifciopjOf  jmy.^ervice,by  all tpefsooB riro^riv therefrom. 
The  records  and  papers 'required  to  be  retained  by  inis  section' are  available  fof 
public  inspection. 

Section  I860  ebntalns.prpvisions  dealing  with  the  exclusion  of  persons  from,  jury 
service.  Paragraph  (a)  provides  that  no  person  or  class  of  persons  are  to  be 
excluded,  excused,  or  exempted  from  jury  service  except  as  authorised  by  motion 

1872.  Section  1872,  which  is  existing  section  1882  as  renumbered  by  this  bill, 
automatically  exempts  members  of  the  armed  forces  on  aettye  duty,  members  of 
police  and  fire  departments,  and  public  officials' in  the  executive,' legislative  and 
judicial  branches  of  government.  It  is  provided,  however,  that  a person. sum- 
moned to  perform  jury  service  may  be  (1}  excused  by  the  court  for  six  months  if 
he  shows  that  the  performance  of  Buch  service  would  entail  severe,  hardship,  or 
-.(2), -.excluded  .by  the  courtupoMi)'  adavriulipbremptory  ehhflehgd.  or  (ii)  ttf  finding 
that  he  cannot  perform  impartially  or  that  nis  service  would  disrupt  the  proceed- 
ings. Excuse  or  exclusion  from  jury  service  and  the  grounds  therefor,  are  .to  be 
noted  on  the  person's  juror  qualification  form.  < ' 

(b)  No  person  is  required  to  serve  on  more,  than  one  grand  jury  or  on  both  a 
grand  and  petit  jury  during  any  two-year  period.  Similarly,  no  person  1b  to  serve 
as  a. petit  juror  more  than  30  days  during  any  two-year  period  unless  extended 
service  Is  required,  in  connection  with  consideration  of  a particular  case.. ; 

Section  1870  of  the  bill  is  a definitions  section^ 

(a)  . "Clerk”  and  "clerk  of  court’-  mean  the  clerk  of  the  federal  distriot  court 

or<  his  deputy.  : - ■ , . 

. (b)  "Voter  registration  list”  means  the  official  state  or  local  election  records 
of  persons  registered  to  vote  in  the  most  recent  general  election  for  federal  offiae, 
or,  if  registration  1b  not  a;  condition  to  voting,  such  other  official  list  of  persons 
who. are  qualified  to  vote  in  federal  elections.'  The  term  also  includes  persons 
listed  by  federal  examiners  as  authorized  by  the  Voting  Eights  Act  of  1965  (79 
Stat.  43/)  but  who  have  yet  to  be  listed  by  state  or  local  officials.  . .. 

(c)  "Division”  means  either  one  or  more  lawfully  authorized  divisions  within 
a federal  judicial  distriot  or  suoh  local  political  subdivisions  surrounding  the  place 
where  the  court  1b  authorized  , to  try  cases  as  are.  designated  by  the  chief  judge. 

(d)  "District  court  of  the  United  States”  and  "court”  mean  the  federal  district 
courts  specified  in  ohapter  6 of  Title  28.-  U.8.-  Code,  For  purposes  of  sections 
1861,  1862,  1867,  and  1860,  the  term  Includes  the  Distriot  of  Columbia! Court-  of 
General  Sessions  and  the  Juvenile  Court  of  the  District  of  Columbia,  , 

Sectionl02(a)  of  the  bill- amends  28  U.S.C.  1871,  relating  to  juror’s,  fees,  to 
increase  the  fee  for  attendance  from  $10  to  $20  aday,  and  where  Jurors  are 
required  to  serve  In  one  ease,  for  more,  than  30.  days  to  increase  the.  allowable, 
attendance  fee  from  $14  to  $25  a day.  The  bill  also  increases  the  amount  author- 
ized for  subsistence  from  $10  to  $16  a day.  Payment  of  jury  fees  in  excess  of  $20 
a day  shall  be  made  upon  presentation'-of  thte  trial  judge’s  certificate.  - - 

(b)  28  U.S.C.  1821  is  amended  to  increase  the  amounts,  authorized  witnesses 
and  deponents  from  $4  to,  $20  a day;  to  Increase  mileage  fees  from  8 cents  to  10 
cents;  to  Increase  the: amount  authorised  for  subsistence  from  $8  to  $16  a day. 

Section  i03  amends  or  repeals  portions  of  the  Judicial  Code,  United  States 
Code,  and  the  District  of  Columbia  Code.  .1 

Paragraph  (a)  renumbers  28  U.S.O.  1862,1870,  1872,  1873,  and  1874  as  1872, 

1873,  1874,  1875  and 4876,  respectively.  ' > ■ 

Paragraph  (b) -repeals  the  following  provisions  of  the  D.C.  Code: ; (i)  13-701 
[Special  juries  in  District  Court);  (11)  .11-2301  (Qualifications  of  jUrorsj,  11-2301 
[Exemptions- from  jury  service]  exoept  the  last  paragraph  which  states  that*  all 
other  qualified  .persons,  whether  in  government  service  (U.Si  Or  D.C.),  military 
or  civilian,  active,  inactive,  or  retired,  are  qualified  to  serve  as  jurors  in  the 
.District  of  Columbia,.  11-2303  [Jury  commission).  11-2304  [Jury  box' 

[Selection  of  jurors);  (iii)  11-2307, -{Substitution  in  case  of- vacancies; 
[Disposition  of  box  after  drawing),  1 1-2309  {Filling  vacancies),  11-2310 
from  bystanders]  11-2311  [Summoning  jurors],  11-2312  [Length  of  service);  (iv) 
7-213  a [Compensation  of  jurors  in  eminent  domain  oases). 

Paragraph -(c)  amends  11-2306  of  the  D.C.;  Code,  relating  to  the  manner  of 
drawing  grand  and  petit  jurors  in  Abe  District,  to  Btrike  all  but  the  provisichB  of 
subparagraph:  (a) »;  A new  8Ubparugraph  (b)  is  added  authorizing  the  jury  com* 
mission ' for  -the  District  -Court  for  the  District  of  Columbia*  to  'draft  persons* 
names  from  the  qualified-iur^r  wheel  for  service  in  the  -District -of-  Columbia  Court 
of  General  Sessions  and  the  Distriot  bf  Columbia  Juvenile  Court;  .•  • >. 


L 11-2305 
I,  11-2308 
[Talesmen 


.-Paragraph  (d)  subjects  the  provision  of  the  D.C.  Cods’ (-16^13 12)- relisting -to 
special  juries  in  eminent  domain  caseh  to  the  qualifications  for  jurors  net  forth  lh 
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28  "T?;S.G.  j1 1886  attd  tbthtf  otker  prflbeduf^a  of  Tit3e  28/  chapter  121aahm&ridea 
by  this' bill.'  • •'  '* 

Paragraph  (e)  amends  the  D.Q,  Code  (22-1414)  to  extend  the  penalty  odthraized 
frit  ’fraudulently  tkjripbftfg  With  th6' jur.ty 1 box  to,  similar  activities  in  coAiieotion 
with' a JUry  "Wheel'*-  . 1 ' 

.Section  104  provides  tnht'^ebtibha'lOl  and  103df  lhis:bill  are  to  be  eflFedtl^p1 1$!0 
daysaftef  enactment  except  With  respect  tb  indie  ttnehtrf  Which  are  returned  orto 
pe^juri^  wfiiteh  art  itaphnelltid' prior  to  that  date. 

• TtTtB  II 

" Ejection  201'  provides  that  no  person  shall  be  denied  the  right  to  serve  on  state 
grand  or  petit1  juries  ofa  account  of<  rhce,  color,  religion,  sex,  ' national  origin,  or 
economic  status^ 

'Sootiom202  (a)  authorizes'  the1  Attorney  General  to  bring  civil  actiohl  In  the 
federal  courts  for  injunctive  relief  agaihst  discriminatory  practices  in  State  cdurt 
jury  selection/1  ifl'he  United-  Statesis  liable  for  costs  the  same  as  a private  person 
m any  proceeding  authorised1  by -this  section* 

• '(b)  'Jurisdiction  over  proceedings  to-eliminato  disbrimiriatibn  in  the  selection  of 
state  juries  is  vested  in  :thi -federal  district  charts1  which  are  directed  to  disregard 
the  “exhaustion  of  remedies"  requirement.  ’ The' courts  :arej  Ordered' to  expedite 
“in  every  way”1  lawsuits  brought  by  the  Attorney  General;  : 

Section  203  provides  that  upon  a finding  of  discrimination,  the  court  may  grant 
specified  kinds  of  effective  relief;  including  an  order  which  (a)  prohibits  or  suspends 
the  use  of1  any  qualification  or  ground  of  excuse;^  exemption  or  exclusion  from  jury 
service  (1)  that  discriminates  ;or  has  been  administered  in  a discriminatory  manner 
or1  (2)  that  lends  itself  to  such  abuse  by!  giving  jtiry  officials  wide  discretion  to 
determine  qualifications,  excuses,  exemptions,  or  exolusionB;  (b)requlres  the  use 
of  objective  criteria  in  determining  qualifications,  excuses,  exemptions  or1  exclu- 
sions; (c)  requires  maintenance  of  such  records  as  may  be’ necessary  in  the  future 
to  show  whether  discrimination  is  being  practiced;  or  (d)  appoints  a niaster  to 
perform  the  duties  of  state  jury  officials.  Additionally,  the  court  may  grant  any 
other  appropriate  relief  it  deems  necessary,- 

Section  204 provides  for  the  disclosure  and  development  of  information  relevant 
to  the  question  whether  discrimination  results  from 1 the  jury  selection' system. 
This  objective  is  accomplished  by  authorizing  a challenge  procedure' which  is 
available  to  the  Attorney  General  In  a suit  under  this  title,  to  apriVateHt-igant 
residing  in  the  area  who  seeks  to  enforce  the  prohibition  against  discrimination  by 
«■  civil  action  pursuant Ao  42  U.9.C.  1983;  or  in-  a criminal  case  (prior  to  the  sub- 
mission of  evidence  at  trial),  or  to  a convicted  person  attacking  collaterally  a 
Criminal  conviction.  ■ ^ - 1 ! ■- 

fa)  Upon  the  filing  of  an  allegation  of  discrimination,  i appropriate  state  and 
local  omoials  are  required  to  furnish  ‘ 'a ■ written  statement  of  jury  selection  in- 
formation:'* This  statement/ subscribed to  under  Oath;  is  to  describe  in  detail  the 
procedures!  fbUowed  by  jury  officials  im  Selecting  jurors,  , including:  ■ 

(1)  the  sources  of  names  of  prospective  jurors; 

(2)  the  methods  and  procedures  Involved  in  selecting  names  from  these  Bourceb 
for  inclusion!  in  the  repository  froin  whioh  jiiry  panels  are  drawn; 

(3)  the  methods  used  for  drawing  names  from  the  repository 

(4)  the  criteria  used  in  determining  qualifications  for  jury  service;  and  ■ ' 

. (fl)  the  methods  used  for  summoning  Jurors  and  assigning  them  to  jury  panels. 

(b)  'The  statement  id' to  be  filed  withrthe  clerk  of  the  court' in  which  the;  case  id 
pending.  .A  copy  of  the  statement'also  served  on  the  complainant’s  attorney* 
The  statement  is  to  constitute:  evidence  on' the  question’ of  Jury  discrimination: 
The  complaining;  party  :may;  cross-examine  jury  officials1  and  introduce  any  other 
relevant  evidence  -that  may  be  available  in  support  of  the  ohallenge.  If,  at  this 
point,  there  is  some  evidence  :of  discrimination,  the  complaining  party  is  giVen 
access  to  any  other  relevant  jury  selection  records  Which  are  hot  otherwise  pub- 
licly available  and  these  may  be  introduced  in  support  of  the  challenge.1: 

’ (e)  If.  the  court  determined  that,  there  is  probable  calisb  to  believe  that  discrim- 
ination has  occurred  and  that  relevant  state  records  and  papers  arehot  sufficiently 
probative  of  the  issue,  it  1st  the  responsibility  of  the  state  to  produce  additional 
evidence  demonstrating  that  the  alleged  discrimination' did  not  occur.  The  state 
may  request;  -the"  federal  court  to  subpoena  evidence ‘-and -Witnesses  in  order  to 
produce  additional  evidence  not  obtainable  by  other  meahs.  ■ '.  • ••  • 

■ Jd)  The  court  is  required  to  take  stepB  to  insure  that  records  are  kept  confiden- 
tial exefept -&s  needed  in  any. legal  proceeding.--  Unauthorized  disclosure  of  the 
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contents  of  any  record  or  paper  is  punishable,  by  a fine  of  not  more  than  $1,000, 
or  imprisonment  for  not  more  than  one  year  or  both. 

. Section  205(a)  . requires  state  jury  officials  to  preserve  all  jury  records  and 
papers  for  at  least,  four  years  after  completion  of  jury  seryice  by  oil  persons  who 
were  the  subjects  of  such  records  and  papers.  Any  person  who,  whether  or  not 
a jury  official,  willfully  steals,  destroys,  conceals^  mutilates,  or /alters anyof  the 
records  required  to  be  preserved  shall  be  fined  not  more,  than  $1,000  or  imprisoned 
for  not  more  than  one  year  or  both.  , ■ 

(b)  Records  required  to  be  preserved  by  this  title  shall,  upon  the  written 
demand  of  the  Attorney  General  or  his  representative,  be  made  available,  for  in- 
spection, reproduction  and  copying.  ■ Unless  otherwise  ordered  by  a court,  of  the 
United  States,  neither  the  Attorney  General  nor  his  representative  nor  any  em- 
ployee of  the  Department  of.  Justice  shall  disclose  any  record  or  paper  produced 
pursuant  to  this  title  except  to  the  Congress  and  any  of  its  committees,  govern- 
mental agencies,  or  in  a court  proceeding.  , Jurisdiction  to  compel  the  production 
of  records  or  papers  is  vested  in  the  federal  district  court. 

Section  2Q6  contains  the  definition  of  various  terms  used  In  this  title.  * ' 

(a)  "State  court1'  means  any  court  of  any  state  or  any  political  subdivision 

thereof.  : , . : 

(b)  “Jury: official”  means  any  person  or  group  of  persons  who  select,  summon 
or  empanel  grand  or  petit  furies. 

(c)  "Wheel,  box,  or  similar  device”  includes  a file,  list  or  other  compilation  of 
names  of  persons  prepared  by  a jury  official.  ■ 

(d)  "Political  subdivision’’  means  any  county,  parish,  city,  town,  municipality 
or  other  subdivision  of  a state. 

Section  207  provides  that  the  remedies  authorized  by  this  title  are  not  a bar 
to  other  remedies  established  by  federal  law  or  by  state  law.  ’ * 

Section  208  states  that  this  title  is  to  become  effective  1 20  days  following  -its 
enactment  except  In  any  case  where  an  indictment  has  been  handed  down  or  a 
petit  jury  empanelled  prior  to  that  date.  >> 


■ " • TITLE  m ' '■ 

Title  III  of  the  bill  amends  Title  III  of  the  Civil  Rights  Act  of  1961.  (42  U.S.O. 
2000b-2000b-3)  and  repeals  sections  407-410  of,  that  Aot  (47  U,S,C.  2000c-6- 
2000o-9).,  Title  III  of  the  - 1964  Aot  authorizes  the  Attorney  General  to  bring 
lawsuits  to  desegregate  public  facilities,  other  than  public  Bchools,  on.  written 
complaint  of  an  aggrieved  person  who  alleges,  that  he  is  being  deprived  of  the  use 
of  such  facilities  on  account  of  his  race,  color,  religion,  or  nations  origin;:'  In 
addition,  before  the  Attorney  General  may  sue,  he  .must  determine,  that  the  com- 
plainant Is  unable  to  institute  and  maintain  a suit..  Sections  407-410  of  . the,  1964 
Aot  give  the  Attorney:  General  similar  authority  with  respect  to. desegregation  of 
public  schools  and,  colleges.  As  revised  by  this  title,  , Title/  HI  would-  authorize 
the  Attorney  General  to  bring  suits  to  desegregate  public  schools  and.  colleges, 
as  well  as  other  public  facilities,-  on  his  own  initiative  (i.e-r  without  awaiting  the 
filing  of  a complaint  by  a party  aggrieved  or  determining  that  he  1b  unable  to 
institute  and  maintain  ,the  action  himself).  , The-  kindB  of,  discrimination -covered 
by  Title  III  as  revised  by  -this  bill, are  limited  toraceand  color.  - Titles  III  and  IV 
of  the  1964 -Act  apply  to  discrimination -on  > account  of  race,  color,  religion  , or 
national  origin.,--  o •.  : , 

Section  301  of  the  earlier  act  as  amendediby;  this  bill  would  give; the  Attorney 
General  dir  *ot  authorizationto  bring,  a . civil -notion,  in  the  name  of  the  United 
States,  for  injunctive  relief  when  he  has  reasonable  grounds  to  believe  that— 

(a)  Any  person  is  being,  denied  his  right  to  the.equal  protection  of  the  laws 
with  respect  to  a.public  school  oriCoUego  or  public  facility. A public  facility 
is  any  facility  that  is  owned,  operated,  or  managed  by  or  on  behalf  of  . any  state 
or  anyof  its  political  subdivisions. ; .. 

, ■ (b)  Any  pearon 1 who,  whether. a public  official:  or  a private  individual, , has 
.interfered  or  threatens  to, interfere  with  another  for  exercising,  or  for:having 
exercised,, or,  for  supporting  the  exercise. of  any  right,  to.  the  equal.proteQtion 
; of  the  laws  with  respect  (to.  any  public  sohpol  or  college  or  public. facility. ■ 
Reviled  section  302  would  retain  the  .provision  of.exietjng  law  makjng,  the 
United  States  liable  for  costs  the  same  as  aprivate  party  in  any  .prOeeedingipUrsu- 
ant  to.1  this. title. . : ■ , -. . , - ^ . > ■ , . . ^ , : - ,i : ■ . - ■ 1 , . , , -j .■ , . p; ■ , ■ ■ ■ * , \ , , h , y ^ . 

Revised  section  303  would  incorporate  the  definition  of  "public  school” , and 
“publio  college”  contained  in  title  IV  of  the  earlier  not  (42  U.S.C.  2000c  (c)). 
The  latter  defines  “public  school”  to  mean  any  elementary  or  secondary  educa- 
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tlonal  institution,  and  "public  college"  to  mean  any  Institution  of  higher  education 
or  any  technical  or  vocational  school  above  the  secondary  school  level,  "provided 
that  BUoh  public  school  or  publio  college  is  operated  by  a state,  subdivision  of  a 
state,  or  governmental  agenoy  within  a state,  or  operated  wholly  or  predominantly 
from  or  through  the  ubc  of  governmental  funds  or  property,  or  fundB  or  property 
derived  from  a governmental  source.” 

Revised  section  304  would  retain  jurisdiction  to  try  oases  authorized  by  this  title 
in  the  federal  district  courts. 

Revised  section  305  would  continue  the  existing  clarifying  provision  that 
nothing  in  this  title  is  intended  to  affect  the  right  of  any  person  aggrieved  to  obtain 
judicial  relief  from  discrimination  In  public  education  or  any  public  facility. 

Section  302  of  the  bill  repeals  provisions  of  the  1064  Civil  Rights  Act' (42  U.S.C. 
2OO0o-O-2OOOc~9)  relating  to  actions  by  the  Attorney  General  to  eliminate  dis- 
crimination in  public  education. 

TITLE  IV 

Section  401  declares  it  to  be  the  policy  of  the  United  States  to  prevent  dis- 
crimination in  residential  housing  on  account  of  race,  color,  religion  or  national 
origin,  and  the  right  of  every  person  to  be  protected  against  such  discrimination. 

Section  402  contains  the  definitions  of  various  terms  used  in  this  title. 

(a)  The  term  "person"  includes  one  or  more  individuals,  corporations,  partner- 
ships, associations,  labor  organizations,  legal  representatives,  mutual  companies, 
joint-stock  companies,  trusts,  unincorporated  organizations,  trustees,  trustees  in 
bankruptcy,  receivers,  and  fiduciaries. 

(b)  The  term  "dwelling"  includes  (1)  any  building  or  structure,  or  part  thereof, 
whether  in  existence  or  under  construction,  which  is  designed,  intended  or  ar- 
ranged for  residential  use  by  one  or  more  individuals  or  families  and  (2). any  vacant 
land  that  la  offered  for  sale  or  lease  for  the  construction  or  location  of  any  such 
building  or  structure.  . 

(e)  The  term  "discriminatory  housing. practices”  means  an  act  prohibited  by 
BeetionB  403  or  404. 

Section  403  specifies  the  various  categories  of  persons  coming  under  the  bill. 
These  include  (0  owners,  lessees,  sublessees,  assignees,  or  managers  of  dwellings ; 
(ii)  persons  having  authority  to  sell,  rent,  lease,  or  manage- dwellings;  (iii)  real 
estate  brokers  or  salesmen  or  employees  or  agents  of  real  estate  brokers  or  talesmen. 

Paragraphs  (ft) -(e)  of  section  403  set  forth  the  various  discriminatory  acts  de- 
clared to  be  unlawful.  The  acts  made  unlawful  are: 

(a)  Discrimination  with  regard  to- the  sale,  rented,  or  lease  of  a residential 
dwellings  ■■■■--■ 

(b)  Discrimination  with  regard  to  terms,  conditions/ or  privileges  of  suoh  sale, 
rental,  or  lease,  or  in  the  provision  of  services  or  facilities  connected  therewith, 

(o)  Printing  or  publishing  any  notice,  statement  or  advertisement  that  indicates 
discrimination  or  any  intention  to  discriminate  with  regard  to  the  sale,  rental  or 
lease- of'BUoh  residential:  dwellings. 

(d)  Misrepresenting  the  availability  for  inspection,  sale,  rental,  or  lease  of  suoh 

residential  dwellings.  - 

(e)  Discrimination  with  .regard' to  access- to  or  participation  in  any  multiple 
listing  service  or  other  service  or  facilities  related  to  the  business  of  selling  or 
renting  such  housing.  This  last  act  Is, unlawful  whether  directed  at  the  person 
seeking  such  services  or  the  person  he  represents  in  the  quest  for  such  services. 

Section  404  prohibits  discrimination  in  the  financing'  of  housing.  "Persons ' 
covered  by  section  404  include  banks,  savings  and  loan  institutions,  credit  unionB, 
insurance  companies,  or  other  persons  whomake  mortgages  or  other  loans  for  the 
purchase,  construction,  improvement,  or  repair  or  maintenance  of  residential 
dwellings.  The  aots  made  unlawful  by  this  section  include,  in  addition  to  dis- 
criminatory denial  of  loans,  discrimination  with  regard  to  the  fixing  of  the  down 
payment,. interest  rates,  duration,  or  other  terms  or  conditions  of  such  loans.  For 
purposes  of  this  seotton,  it  makes  no  difference  whether  the  discrimination  is  on 
account  of  the  race,  color,  religion,  or  national' origin  of  the  person  applying  for 
the  loan,  or  because  of  the  race,  color,  religion  or  national  origin  of  any  member, 
stockholder,  director,  office^,  or  employee  of  such- person,  or  of  the  prospective 
occupants,  lessees, ’or  tenants  of  the  nousing  for  which  tha  loan  is  sought.  - ■ 
Section  405  prohibits  coepoion.  intimidation  interference  with  the  right  of 
a person  to  obtain  housing  and  Its  financing  or  to  aid  others  in  exercising  Bueh 
rights.  ■■  - _ ■’  : • ' Ji  ' 
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Section  406  provides  for  enforcement  by  private  persons. 

(a)  A private  person  aggrieved  by  a violation  of  sections  403  6r  404  or  405 
405  may  institute  a proceeding  for  civil  relief  in  either  the  appropriate  federal 

district  court  or  local  court*  For  purposes  of  this  section,  the  federal  courts 
shall  disregard  the  normal  requirement  (28  U.S.C.  1331)  that  the  matter  in 
controversy  exceed  $10,000.  The  aggrieved  party  must  institute  the  action 
within  six  months  Of  the  alleged  violation*  * 

(b)  If  petitioned  by  complainant,  the  federal  court  may  provide  him  with 

appointed  counsel  and  allow  him  to  commence  his  action  without  payment  of 
fees,  costs,  or  security.  State  and  local  courts  are  authorized  to  do  likewise 
where  consistent  with  applicable  law. and  procedures,  ^ 

(o)  The  court  may  grant  such  injunctive  relief  as  it  deems  appropriate*  Also, 
the  court  may  award  monetary  damage^  including  damages  for  humiliation  and 
mental  pain  and  suffering,  and  up  to  $500  punitive  damages*  ■" 

(d)  The  prevailing  party  may  recover  reasonable  attorney's  fees  as  part  of  the 

Section  407  (a)  authorizes  the  Attorney  General  to  institute  proceedings  for 
injunctive  relief  when  he  has  reasonable  cause  to  believe  that  a person  ora  group 
or  persons  is  engaged  in  a "pattern  or  practice”  of  resistance  to  the  Vfull  enjoy- 
ment” of  the  right  to  be  protected  against  discrimination  in  the  purchase,  rental* 
lease,  financing,  use  and  occupancy,  of  residential  housing.  The  lawsuit  would 
be  commenced  in  a federal  district  court  with  the  filing  of  a complaint  which 
sets  forth  the  facts  of  a pattern  or  practice  of  discrimination  and  requests  appro- 
priate. relief  to  eliminate  it.  ■ . , ^ 

(b)  The  Attorney  General  Is  authorized  to  intervene  in  a private  suit  brought 
in  a federal  court  pursuant  to  section  406*  The  United  States  is  entitled  to  the 
Bame  relief  as  if  it  nad  initiated  the  suit*.  ; hl 

Section  408  prescribes  additional  functions  for  the  Secretary  of  Housing  and 
Urban  Development  fori  the  purpose  of  fully  implementing  .the  policy:  of  this 
title.  These  functions  include:  . 

(a)  The  study  of  the  problems  of  discrimination  in  representative  communities, 
urban,  suburban,  and  rural,  throughout  the  United  States; 

(b)  The  preparation  and  dissemination  of  reports,  recommendations,  and 

information  obtained  from  such  studies;  ^ ; ..-3 . - 

(o)  The  giving  of  technical  assistance  to  public  and  private  institutions 'and  , 
agencies  concerned  with  housing  discrimination;  r f ■ 

(d)  The  giving  of  such  technical  assistance  to  the  Community  Relations 
Service  as  it  may  need  in  mediating  disputes  arising  out  of  housing  dtecrimination; 

(e)  The  administration  of  federal  housing  programs  and  activities  in.  & non- 

djBcriminatory  manner.  t 

Section  409  provides  that  nothing  in  this,  title  shall  be  construed  to  invalidate 
or  limit  any  state  or  local  laws  which,  guarantee  or  protect  the  same  rights  as  are 
granted  by  it,  However,  any  law  which  purports  to  require  or  permit  action 
which  would  be  a discriminatory  housing,  practice  under  this  title  shall  to  that 
extent  be  invalid*  ■ ,j  . 

Section  410  makes  the  jury  trial  provisions  of  the  Civil  Rights  Act  of  1957, 
42  U.S,C,  1995,  available  in  voting  rights  suits,  applicable  to  contempts  arising 
under  the  bill*  As  a result,  jury  trials  are  required  In  any  proceedings  for  crlmintu 
contempt  where  the  aggregate  fine  exceeds.  $300  or  the  cumulative  IjfhbrisOniUent 
exceeds  46  days  In  other  cases  of  criminal  contempt  the  accused  may  be  tried 
with  or  without  a jury  at  the  discretion,  of  the  judge*  In  any  case  'of  criminal 
contempt  involving  a natural  person,  the  fine  is  not  to  exceed  $1,000  nor  imprison- 
ment exceed  the  term  of  six  months,  , . ^ , 

Section  411  provides  that  nothing  in  this  title  shall  be  construed  to  affect  the 
authority  of  the  federal  government  and  its  agencies  or  officers,  to  institute  or 
intervene  in  any  civil  action  or  to  brings  any  criminal  prosecution: 

TITLE  v 

Title  V is  a criminal  statute  directed  at  interference  by  force  or  threat  of  force 
with  certain  specified  activities. 

Section  601  subjects  to  criminal  prosecution  any  person,  who  by  force  or  threat 
Of  force — * 

(a)  injures  or  interferes  with,  or  attempts  to  injure  or  interfere  with  any  per- 
son because  of  his  race,  color,  religion  or  national  origin,  while  engaged  or  seeking 
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to  engage  in  activities  in  one  of  the. following  areas:  (1)  voting;  (2). public  educa- 
tion, (3)  public  services  and  facilities,  (4)  employment,  (6)  housing,  (0)  jury 
service,  (7)  use  of  common  carriers,  (8)  participation  in  federally  assisted  pro- 
grams, or  (0)  public  accommodations: 

(b)- injures  or  interferes  with,  or  attempts  to  injure  or  interfere  with  ally 
person  either  (1)  to  discourage  him  or  another  person  from  engaging  in  protected 
activities  or  (2)  because  he  urged: or  aided  participation  in  proteoted  activities, 
or  engaged  in  any  form  of  speech  or  peaceful  assembly  opposing  the  denial  of  the 
opportunity  to  participate  in  arch  activities; 

(o)  injures  or  interferes  with,  or  attempts  to  injure  :or  interfere  with  any  per- 
son, whether  a public  official  or  private  person,  because  he  has  afforded,  or  to 
discourage  him  from  affording,  other,  persons  equal  treatment  with  respect  to 
proteoted  activities.  . . . 

Any.  person  who,  whether  a public  official  or  * private  individual,  violates  these 
provisions  shall  be  fined  not  more  than  $1,000  or  imprisoned  fdrnot  more  than 
one  year  or  both,  - A violation  that  results  in  bodily  injury  is  punishable  by  a fine 
of  not  more  than  $10,000  or  imprisonment  for  not  more  than  ten  years  or  both. 
A violation- that  resultB  in  death  is  punishable  by  any  term  of  years  or  life. 

Section  602(a)- amends  18  U.S.C.  241,  relating  to  conspiracies  against  the  rights 
of  citizens  by  private  individuals,  to  prescribe  a similar  system  of  graduated 
penalties. 

Seotion  602(b)  amends  18  U.S.0.  242,  relating  to  interference  with  the  rights 
of  oitizens  by  public  officials,  to  authorize  imprisonment  for  any  term  of  years,  or 
life  for  violations  that  result  in  the  deatb  of  the  victim.  That  section  presently 
prescribes  punishment  by  fine  of  not  more  than  $1,000  or  imprisonment  for  not 
more  than  one  year  or  both. 

Section  602(e)  amends  section  12  (a)  and'(e)  of  the  Voting  Rights  Act  of  1966 
(79  Stat.  443,  444)  to  eliminate  references  contained  therein  to  seotion  11(b)  of 
the  same  Act.  - Section  11(b)  provides  that  no  person,  whether  a public  official 
or  a private  individual,  shall  intimidate,  threaten,  or  coerce,  or  attempt  to  intimi- 
date, threaten,  or  coerce  any  person  (ij.  who  votes  or  attempts  to  vote,  (il)  who 
urges  or  aids  another  to  vote  or  attempt  to' vote,  or  (ill)  who  is  a federal  voting 
examiner  or  voting  observer  performing  duties  authorized-  by  the  1965  Act. 
Section  12  (a)  and  (c)  provides  that  any  person  who  violates  various  specified 
provisions  of  the  1965  Act,  including  section  11(b),  or  who  conspires  to  violate 
various  specified  provisions  of  the  1965  Act,  including  seotion  11(b);  respectively, 
may  be  punished  ny  a fine  of  notmore  than  $6,000  or-  imprisonment  for  not  more 
than  6 years  or  both.  The  exclusion  of  any  reference  to  section  11(b)  in  the  penalty 
provisions  of  section  12  (a)  and-(c)  proposed1  by  seotion  502(c)  of  this  bill  suggests 
that  the  authors  of  the  bill  intend  to  punish  similar  violations  in  accordance  with 
the  graduated  soheme  of  penalties  authorized  by  Title  V.-  It  should  be  noted 
however; ; that  seotion  11(b)  of  the  1966  Act  and  ihe  various’ provisions  of  Title  V 
of  this  bill  are  not  identical  with  respect  to  the  kinds  of  activities  covered.  For 
example,  seotion  11(b)  reaches  interferences  unrelated  to  the  question  of  race  or 
color  whereas  seotion  501  of  the  bill  is  limited 'to  interferences,  eto.,  because  of 
race,  color,  religion  or  national  origin.  < 


■ : ' : I TITLE  VI 

Section  601  authorizes  the  necees  ary  appropriations  to  carry  out  this  bill.. 

■ . Section. 002  provides  that  the.  constitutionality  of  the  remainder  of  the  bill  or 
the  validity  of  its  application  to  other' persons  not  similarly  situated  or  to  other 
circumstances  is  not  to  be  affected  by  < avoiding  that  a particular  provision  or 
application  is  unconstitutional  or  invalid,  ■ . • • . \ . 


. . .•  ' .■  ■■■■•/. 
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[9.  gftli  Cong**  fid  sessj  ' j ■ "iv 

A BILL  To  assure  nondiscrimination  In  Federal  and  SUte  jury  selection  arid  service,  to  tectiliate  tW 
desegregation  of  public  ednoat ion  and  other  public  facilities,  to  protdde  Judicial  relief  fteabist  dlscrlniiii* 
storjr  housing  practice^  to  proscribe  penalties  for  certain  arts  w violence  or  InUiDldatlodi  add  lot  Siber 
purposes  , ; ■ ■ .<  ■ ■ - i . . . .T 


' Be  it  enacted  by  the  Senate,  and  Home  ofjflepreeenlativea  of.  the.  United,  States -s 0/ 
America  in  Congress  assembled,  That  this  Act, may  bp  cited  as  the  '.‘Civil  Righto 
Act  of  1066",  . • 1 . . 

TITLE  I ... 


■H  i li 

■ iW-  'Jt 


\\  A 


Sec.  101,  The  analysis  and  section*  lS6iah‘d  1863  through  18(59  6ff  chapter 
121  of  title  28,  United  States  Code,  are  (intended  to  rend  as  follows:  ' ’ ' 


"CHAPTER  121— JURIES ; TRIAL  BY  JURY 

"See.  ' . . . . 1 

“iSOi;  Declaration  of  polio?.- 
'MW.  Discrimination  prohibited. 

'MW.  Jury  commission* 

" 1854,  Master  jury  wheel,  ' ’’  ■* ' ■ : ,lt 

*f  1865*  Drawing  of  names  from  the  master  Jury  wlieeL 
"lS6fl.  Quail  Heat  ions  for  jury  service, 

"1887,  Challenging  compliance  with  selection  procedures*  : 

JM8fi8*i  Maintenance  and  Inspection  of  records*  - - j 

Exclusion  from  Jury  service*  , 

"1870.  Definitions* 

"1871*  Few*  + ; 

"1872.  Exemptions* 

"1873*  Challenge.  ^ 

"1874.  Issues  of  fact  in  Supreme  Court* 

"1875,  Admiralty  and  maritime  cases*  " 

*'  1876*  Actions  cm  bands  and  specialties* 


t u/ 

■']  t ■ : ? 1 1 . \ 

. 

-■  j 'iir  *(■'  .j 
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■ 
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iw: : 


“§1861*  Declaration  of  policy  lf?t?  /, 

“It  is  the  policy  of  the  United  States  that  all  qualiaed  persons  shall  him  the 
opportunity  to  serve  on  grand  and  petit  Juries  in  the  district  courts  of  the  United 
States  and  shall  have  an  obligation  to  serve  as  jurors  when  summoned  for  that 
purpose, 

“§  1862.  Discrimination  prohibited  ! ■ u ■ 

"No  person  or  class  of  persons  shall  be  denied  the  right  to  servo  on’grand  arid 
petit  juries  in  the  district  courts  Of  the  United  States  on  account  of  race,  color, 
religion,  sex,  national  origin,  or  economic  status. 


"8  1863.  Jury  commission 


"(a)  There  shall  be  a jury  commission  for  each  distrtot  court  of  the  United 
States  composed  of  the  clerk  of  the  court  and  a citizen  appointed  by  the  court  as  a 
jury  commissioner:  Provided,  That  the  court  may  establish  a separate  jury  com- 
mission for  one  or  more  divisions  of  the  judicial  district  by  appointing  an' addi- 
tional citizen  as  a jury  commissioner  to  serve  With  the  olerk  forsuoh  division. or 
divisions.  The  Jury  commissioner  shall  during  his  tenure  in  office  reside  ifrtlte 
judicial  district  or  division  for  which  appointed;  shall  not  belong  to  the  same  politi- 
cal party  as  the  Clerk  serving  with  him.  and  shall  receive  $10  per  day  fotea'ch  day 

necessarily  employed  In  the  performance  of  his  duties.  11  - 

"(b)  In  the  performance  of  its  duties,  the  jury,  commission  Shall  each,  under 
the  direction  and  supervision  of  the  chief  judgq  of  the  district. , ; .. 

§1864.; Master  Jury  wheel  : • <1  ■ ■)  .,0  i>-  *1:, 


. “(»>  Eiwh  jury  com  mission  shall  maintain  & master  jury  wheel  ahd  ih'hfi  plice1 
in  the  master  wheel  names  seleoted  at  random  froiri5  tK6  votei*  regfetratiohlists 

A f HJt H H JV  tedhAst  dl  _ tm-m.  iL  L • — ktt J _ 1 •'  .11.1  .fi  >J  . f It  * _ ■ ■ ■ j-  1 £ I ■.  d AJ ■ 
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“(o)  The  ehlef  judge  of  the  district  shall  prescribe,  by  rule,  definite  and  certain 
procedures  to  be  followed  by  the  jury  commission  in  making  the  random  selection 
ofhameB  required  bypubsectionswand  (b)  of  this  section. 

. -(d).  State,  local,  and  Federal  officials  having  custody,  possession,  or  control  of 
control  of  voter  registration  lists  or  other  appropriate  records  shall  make  such 
lists  and  records  available  to  the  jury  commission  for  Inspection,  reproduction, 
and  oqpying  at  all  reasonable  times  as  the  commission  may  deem  necessary  ana 
proper  for  the  performance  of  its  duties  under  this  title.  The  district  courts  shall 
have  jurisdiction  upon  application  by  the  Attorney  General  to  compel  compliance 
with  this  subsection  by  appropriate  process. 

"(e)  The  master  jury  wheel  shall  contain  names  of  persons  residing  in  all 
counties,  parishes,  or  similar  political  subdivisions  within  the  judicial  district  or 
division. 

"(f)  The  jury  commission  Bhall  in  accordance  with  this  section  (1)  from  time  to 
time,  as  necessary,  place  Additional  nantes  in  the  master  wheel  and  (2)  between 
November  16  and  December  31  of  each  even-numbered  year  empty  and  refill 
the  master  wheel.  • 


"5 1866.  Drawing  of  names  from  the  master  jury  wheel 

"(a)  From  time  to  time  aB  necessary  the  jury  commission  shall  publicly  draw 
from  the  master  jury  wheel  the  names  of  as  many  persons  as  may  be  required  for 

tury  service,  prepare  an  alphabetical  list  of  the  names  drawn,  whioh  list  shall  not' 
>e  disclosed  to  any  person  except  pursuant  to  sections  1867  and  1868  of  this  title 
and  summon  by  certified  mail  the  persons  whose  names  are  drawn.  Each  person 
whose  name  is  drawn,  unless  he  claims  exemption  from  jury  service  pursuant  to1 
section  1872  of  this  title  and  subsection  (b)  of  thfs  section,  shall  appear  before  the. 
clerk  and  fill  out  a juror  qualification  form  to  be  prescribed  by  the  Administrative 
Office  of  the  United' States  Courts  in  consultation  with  the Attorney  General/ 
The  form  shall  elicit  his  name,  address,  age,  sex,  education,, race, religion,  occupa- 
tion, and  citizenship  and  whether:  he  has  any  physical  or  mental  infirmity,  is  able 
to  read,  write)  speak,  and  understand  the  English  language,  and  has  been  convicted 
in  ahy  otate  or  Federal  court  of  record  of  a crime  punishable  by  imprisonment  for 
more  than  one  year  and  has  not  had  his  civil  rights  restored  by  pardon  or  amnesty. 
The  clerk  shall  examine  the  form  to  determine  whether  it  is  filled  out  completely 
and  responsively  and  shall  call  any  omissions  or  apparent  errors  to  the  attention  of 
such, person  who  shall  make  such  corrections  or  additions  as  may  be  necessary. 
Ifanypersori  summoned  is  imable  to  fill  out  th£  form,  the  clerk  shall  do  it  for 
him'  ana  indicate  Oh  the  form  the  fact  that  he  has  done  so  and  the  reason.  Except 
as  provided  in  subsection  (b)  of  this  sectibh,  any  persons  ummoned  who  'falls  to 
appear  as  directed  shall  be.  ordered  by  the  court  forthwith  to 'appear  and  show 
cause  fpr  his  failure  to  comply  with  the  summons.  . Any  person  who  fails  to  appear 
puisHanJb  to  such  order,  or  who  fails  to  show  good  cause  for  noncomplianoe  with 
the  'summons  may.  be  fliied  not  .more,  than  $100  or  imprisoned  not  more  than 
three  days,  or  both. 

"(b) . Ahy  . person  summoned  who  is  exempt  from  jury  service  pursuant  to  section 
187^  qf  this  title  may  state  the  basis  for  his  exemption  in  the  space  provided  on  the 
su mmpns,aud  return  the  summons  duly  signed  to  the  clerk  by  mail.-  Any  person 
who  willfully  misrepresents  his  exemption  from  jury  service  on  a summons  may  be 
Shed  hot' more  than  $100  or  Imprisoned  not  more  than  three  days,  or  both. 


1866.  Qualifteatlonsfor  jury  service  ' 

"(a)  The  jury  commission  shall  determine  solely  on  the  basis  of  information 
provided  on  the  juror  qualification  form  or'the  returned  summons  whether  a person 
is  qualified  fpr  or  exempt  from  jury  service:*-  Provided,  That  Buch  determination 
shall  be  inade.by  the  court  if  other  objective  evidence  obtained  by  the  jury  com- 
mission indicates  that  a person  is  not  qualified  pursuant,  to  subparagraphs  (1), 
(3),. or  (4)  of  subsection  (b)  hereof.  , The  jury  commission  shall  enter  euen  deter- 
nn  motion  In. the  space  provided  on  the  juror  qualification  form  and  the  alphabetical 
list  of:  names  drawn  from  the  master  jury  wheel.  Jfa  person  did  not  appear  in 
•reapphiab  t6  a summons,  such  fact  shall  be  noted  pq  said  list.  .Whenever  a person 
is  determined  to  be  not  qualified  for  jury  service,  the  jury  commission  shall  note 
on  the  space  provided  oa  the  juror  qualification  form,  the  specific  ground  of 


UUUUieUIUHiWII.  ■ t,.  .... 

V(b)  In  .peak  tag  such  deter  nfination.the  jufjr  commission  shall  deem  any  person 
qualified  to,  s eryp  on  grand  ana  petit  Juries,  in  the  djstriot  court. unless  he*—]  ■;  . 

" (1) i is  not  a citizen  of  the  United.  States  twenty-one  years  old  who  has 
•j  resided  for  .a  period  of  one  year  within  the  judicial  district;  -■* 


/ 
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“(2)  is  unable  to  read,  write;  epe&k/  and  understand  the;  English  language;* 

• "(3)  is  .. incapable,  by,  reason;  of.  mental  ,-br -physical ' infirmity,  to'  render 
efficient  jury  Berviee;  or  , .. . ; ... 

"(4)  has  peon  convicted  in  a State  .or  Federal  court  of  record  of  a crime  < 
punishable  by  Imprisonment  for  more  than  one  year  and  . his  civil  rights 
have  not  been  restored  by  pardon  or  amnesty.  . ■ 

"(c)  The  jury  commission  snail  maintain  a qualified  juror  wheel  and,  shall  place ; 
in  such  wheel  nameB  of  persons  determined  to  .be.  qualified  as  Jurors.  ■ Fromtime-, 
to  time,  the  jury  commission  shall  publicly  draw  ftott\  the  qualified  juror,  wheel, 
such  number  of  names  of  persons  as  may  be  required  for  assignment  to  grand  and, 
petit  jury  panels.  The  jury  commission  or  the  clerk  shall  prepare  a separate  list 
of  names  of  persons  assigned  to  each  grand  and  petit  jury  panel,  ' - - 

1867.  Challenging  compliance  with  selection,  procedures  ' , 

"(a)  In  criminal  cases,  prior  to  the  Introduction  of  evidence  at  trial*  the  de- 
fendant may  move  to  dismiss  the  .indiotment  or  stay  the. proceedings  against  him 
on  the^ground  of  failure  to  comply  with  sections- 1864.1865,:  or  lfMW  of. this  title- 
The  defendant  ;Bfaall;bfven  titled  tQ 1 present  in'.BuppQrtofisuch  « motion  the  testfr  • 
mony  of  ..the  jury  .commission  together  with  other  evidence,  and,  where  there  ie 
some  evidence,  that;  there  has  been  a.  failure  to  comply  with. sections  1864,  1866, 
or  1 860,  any  relevant  records  and  papers  used  by  tne  jury  commlssion  in  the 
performance  of  its  duties  whioh  are  not  public  , or  otherwise  available.  .If  the 
court  determines  that  there  .has  been  a failure,  to  comply  with  sections  1864, 
18Q6,  or  .1866,  the , court  shall  dismiss . the  indiotment  or  stay  the  proceedings 
pemungthe  selection  of  a petit  jury  in  conformity  with  * this  titTe, 

, "(b)  In  civil  cases,  .prion  to<  4he  introduction  of  evidence  at  trial,  any  party 
may  move  to  stay  the  proceedings  on  the  ground  of i failure  to  comply. -With1  sec- 
tions 1864,  1866, .or  1866 'of  this  title;.  The  moving  party  shall  be  entitled  to 
present  ini  support  of  such  motion  the  testimony  of,  .the  jury.-  commission  together 
with  other  evidence  and,  where  there  is  some. evidence  that' there  has  been  a fail- 
ure to  .comply  with  sections  1864, > 1866,  or:  1866,  any  relevant  records  and  r 


or  otherwise  available,  If  the  court  determines  that  there  has  been  a.  failure  to 


comply  with  sections  1864,  1866,  dr  1866,  the  court  shall  stay  the  proceedings 
pending  the  selection  of  a jury  in  conformity  with  thls  title. 

; "(o)  The  procedures  prescribed -by  this  section  shall  be  the  exclusive- means  by 
which'  a person  accused  of  a 'Federal  crime  dr  a paHy  in  a civil  ease  may  challenge 
iury  in  his  case  on  the  'grCiindthafc  suohjur-y  WSs  not  f-iblccted  in  opiifdr  " 
sections  1864,  1806,  Or  1866  of  this  title.'  Nothing- in  this .8edtioh,«uwu 
preclude  any  persons  or  tho 'United  fitates'from  pursuing  anv!bther ‘remedy,  'civil 
or  criminal,  which  may  be  available  for  the  vindication  or  enforcement  of  any  law 
prohibiting  discrimination  onr  account -bf  face;  color, 'religion,  sex,  national  origin, 
or  economic  status  in  the  selection  of  persons  fpr  service  op  grand  nr  petit  juries. 
■ "(d)  The  contents’  of  any,  records  or.!  papers’  produced  pursuant  to  subsections 
(a)  of-  (b)  of  thfssectloh  Shall  hot  be  disclosed,  except  as  may  be  necessary  iix  the 


tion  or  presentation  of  the  case,  until  after  the  master,  jury  wheel  has' 
been  emptied  and  refilled  pUrsuaht  to  section.  186&(f)  of  thfe,  title  add  611 persons 
seleoted  to  Sefve  as  jUrors  before  the  master  Wheel  was  emptied  have  ’ completed 
such  service:  Provided,  That  the  parties  in  a ease  shall  be  allowed  to  inspect,  re-' 
produce  and  copy  such  records  or  pattern  at  all  reasonable'timee  during  the  pend- 
ency of  the  case,  .Any.  person  whb  discloses  the  contents  of  any. record  or  paper 
in  violation  of  this  subsection  may  be  fined  hot  more  than  $1,000  or  Imprisoned 
hot  more  than  vno  year;  or  bbtti.  v : , . . 

"t  1868.  Maintenance  and  inspection  bf  records 
"After  the  master  jury  wheat  IS  einptied  arid  refilled  pursuant  to  section  1864(f) 
of  this  title,  and  after  all  persons  selected. tp  serve  afe  jurors  bcfdro  the  master  wheel' 

tttea  amritlnr)  hoiih  'nnh) a1a4a/-1  dt i oK  1 1 i dnAnw/ln  Mk1#!  J 


&ium  longer  period  as  may  be  ordered  by  a court  and  shall  be  available  for  public 
inspection.  . y y ; /*• •• 

"i  1869,  Exclusion  from  jury  service  , , -i 


an  Six  montheath  -time  upon  a ehowirig  of  unusually'  severe  hardship  6r 
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excluded  by  the  court  upoii  (i)  peremptory  challenge  as  provided  by  Iftw  or  (ii) 
a>  finding  that  such  person  tnay  be  Pliable  to  render  impartial  jury  service  or  that 
bis  service  as  a juror  would  disrupt  the  proceedings.  Whenever  a person  la  ex- 
cused or  excluded  from  juiy  service,  the  jury  commission  shall  note  in  the  space 
provided  on  his  juror  qualification  form  tho  specific  ground  of  excPsc  or  exclusion. 

“(b)  In  any  two-year  period,  no  person  shall  be  required  to  (1)  serve  as  a petit 
juror  for  more  than  thirty  calendar  days,  except  when  necessary  to  complete 
service-in  a particular  case,-  or  (2)  serve  on  more  than  one  grand  jury,  or  (3)  serve 
as  both  a grand  and  petit  juror.  - ■ ' ' 

'!§wo.  Definitions  , ' i ' , 

“For  purposes , of  this  chapter— 

“(a)  'clerk*  and  'clerk  of  the  court’  shall  mean  the  clerk  of  the  United 
States  district  court  or  aiiy  deputy  clerk. 

- “(b)  'voter  registration  lists’  shall  mean  the  official  records  maintained  by 
State  or  local  election  officials  of  persons  registered  to  vote  in  the  most  recent 
general  election  for’ candidates  for  Federal  Office  or,  in  the  case  of  a State 
which  does  not  require  registration  as  a prerequisite  to  voting,  such  other 
official  lists  of  persons  qualified  to  vote  in  suoh  oleotion.  The  term  shall  also 
include  the  list  of  eligible  voters  maintained  by  any  Federal  examiner  pur- 
suant to  the  Voting  Rights  Act  of  1966  where  the  names  on  such  list  have  not 
been  inoluded  on  the  lists  maintained  by  the  appropriate  State  or  local  officials. 

“(e)  'division’  shall  mean  one  or  more  divisions  of  a judicial  district 
--established  by  statute,  and,'1  in  judicial  distHots  where  no  divisions,  ate 
established  by  statute,  shall  mean  such  counties,  parishes,  or  similar  political 
subdivisions  surrounding  the  plaoes  where  court  is  held  as  the  chief  Judge  of 
the  district  shall  determine. 

•“(d)  ‘district  court  of  the  United  States',  ‘district  court’,  and  'court' 
shall  mean  courts  ' constituted  under  chapter  5 of  title  28,  United  States 
- Code;  Provided,  That  for  purposes  of  seotlons  1861,  1862,  1867,  and  1869 
of  this  chapter,  these  terau  shall  include  the  Distriot  of  Columbia  Court  of 
General  Sessions  and  the  Juvenile  Court  of  the  District  of  Columbia." 


Sec.  102.  (a)  Section  1871  of  title  28,  United  States  Code,  is  amended  by  sub-  • 
etituting  “$20"  for  “$10“  and  "$25”  for  “$14”  in  the  second  paragraph,  f,$16’' 
for  “$10”  in  the  third  paragraph  and  "$20“  for  “$10“  in  the  fourth  paragraph. 


“$^0“ 


10”  in  the  third  paragraph  and  "$20“  for  “$10“  in  the  fourth  paragraph. 
Section  1821  of  title  28,  United  States  Code,  is  amended  by  substituting 
for  “$4”,  “10  cents”  for  “8  oente”  and  'W'for  "$8“. 


AMENDMENT  AND  REPEAL  . 

* Seo.  1031  (a)  Sections  1862,  1870, 1372, 1873,  and  1874  of  title  28,  United  States 
Code,  are  renumbered  as  sections  1872,  187(1,  1874,  1875,  and  1876,  respectively, 
of  that  title. 

(b)  Sections  13-701, 11-2301  through  2308  (except  the  last  paragraph  of  section 
11-2302)/  il-2307  through  2312  and  7-213a  of  the  District  of  Columbia  Code  are 

(o)  Except  for  the  last  paragraph  of  subsection  '(a),  section  11-2306  of  the 
District  of  Columbia  C6de  is  repealed  and  a new  subsection  (b)  is  added  to  the 
sectioh  as  follows;  “(b).  The  jiiry  commssion  fbr  the  dfstiict  court  for  the  District 
of  Columbia  shall  draw  from  the  qualified  jury  x^heel  f rom  time,  tojtfme  as  may  be 
required  the  names  of  persons  to  sorvd  as  jurors  ini  the  District  of'  Columbia  Court 
of  General  Sessions  and  the  Juvenile  Court  of  the  District  of  > Columbia  and  Buch 
persons  shall  be  aasigped.to  jpry  panelB  in  the  General  Sessions  and  Juvenile 
oourta  as  those  courts  shall  direct.”  ..  . • . 

(a)  Section  16-1312  of  ,the  District  of  Columbia  Code  is  amended,  by  substitute 
lng  .‘'section  J866  of  title , 28,  United  States  .Code”  for , 1 'section  1 1-230 1”,  in . sub- 
Section  (aJtD  hpdtiy  substituting  “chapter  12l  of  title  28,  United  States,  Code,” 
for1  “chapter ^iof-title  11“  insubsection(o)  -m..  ..  . . . ; ; 

„l(e)-SeetHJ522-1414  of  the  District  of  Columbia  Code  is  amended  by  Inserting 

the  words  “or  wheel”  Immediately  following  the  word  “hex”  each  time  it  appears 
therein.  ->■■■<•'-  -■n.-i';  ,* -f-.i.r  ■:  .a.-fi  . • 

..  5 <.f  1 ; EBJTSCTfVB  DATE-  - ■.  i'.V  -■  . ■ 

. S)6d.  i^.  Seetiniis  JOl  and  Ktoof  this  tiile^jmli  become  effeqiiye  Pt(e  hundred 
gud'  fwepjjy  days  .a^ter  the , datq,’£f  jen^pt^ent »;  Provided,  Thatt  such;  ecctl on s shah 
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not  apply  in  any  case  in  whioh  an  Indictment1  has  been  returned  or  petit  jury 
impaneled  prior  to  auoh  effective  date. 

TITLE  II 

DISCRIMINATION  PROHIBITED 

Sbo.  201,  No  person  or  class  of  persons  shall  be  dented  the  right  to  serve  on 
grand  and  petit  juries  in  any  State  court  on  account-  of  race,  color,  religion,  sex, 
national  origin,  or  economic  status. 

SUITS  BY  THE  ATTORNEY  GEN  ERA  I> 

Sec.  202.  (a)  Whenever  there  are  .reasonable 'grounds' to  believe  that  any 
person  has  engaged  or  Is  about  to  engage  inahy  hot  or  practice  which  Wdhld  deny 
or  abridge  any  right  secured  by  section  201  of  this  title,  the  Attorney  Genera) 
may  institute  for  the  United  States,  dr  in  the  name  of  the  United  States,  a civil 
action  or  other  proper  proceeding  for  preventive  relief,  'including  ail  application 
for  an  injunction,  restraining  order,  or  other  order  agalnst  a State,  any  political 
subdivision  thereof,  or  any  official  of  such  Stpte  or  political  subdivision.  In  any 
proceeding  hereunder,  the  United  States  Shall  be  liable  fdi'  costa  tho  samie  as  a 
private  person.  1 ' ' 

(b)  The  district  courts  of  the  United  States  shall  have  jurisdiction  of  proceed- 
ings instituted  pursuant  to  this  title  and  shall  exercise  the  same  without  regard 
to  whether  any  aggrieved  party  shall  have  exhausted  any  administrative  orother 
remedies  that  may  be  provided  by  law.  Any  action  pursuant  to  thlB  Section  shall 
be  in  every  way  expedited.' 

APPROPRIATE  RBI4EF 

Sec,  203,  If  in  any  proceeding  instituted  pursuant  to  this  title  or  any  other  law 
author!  ring  proceedings  for  injunotlve  relief,  the  district  court  , finds  that  any 
right  secured  by  section  201  has  been  denied  or  abridged,  it  may,. In  addition  to 
any  other  relief,  enter  an  order,  effective  for  such  period  of  tiihe  as  may  b°  ap- 
propriate— 

(a)  Prohibiting  or  suspending  the  use  of  any  qualification  for  jury  service 
or  any  basis  for  excuse,  exemption,  or  exclusion  from  j ury  service  which — 

(1)  violates  or  has  been  applied  in  violation  of.  section  201  of  this  . 
title,  or  • 

.(2)  is  susceptible  to  being  applied  in  violation  of  section  201  of  this 
title  because  it  vests  in  jury  officials  undue  discretion  to  determine 
whether  any  person  has  satisfied  Buoh  qualification  or  whether  a basis 
exists  for  exouslng,  exempting,  or  excluding  any  person  from  jury  service; 

(b)  Requiring  the  use  of  objective  criteria  to  determine  whether  any 
person  has  satisfied  any  qualification  for  jury  service  or  whether  a basiB  exists 
for  exouslng.  exempting,  or  excluding  any  person  from  jury  service; 

(o)  Requiring  maintenance  of  such  records  or  additional  records  as  may  be 
necessaiy  to  permit  a determination  thereafter  whether  any  right  secured  by 
section  201  has  been  denied  or  abridged;  or 

(d)  Appointing  a master  to  perform  such  duties  of  the  jury  offloiale  as  may 
be  necessary  to  assure  that  the  rights  secured  by  section  201  of  this  title  are 
not  denied  or  abridged. 

DISCOVERY  OP  EVIDENCE 

Sec.  204.  In  any  proceeding  instituted  pursuant  to  section  202  of  this  title  or 
section  1983  of  title  42  of  the  United  States  Code,  or  in  any  criminal  proceeding  in 
any  State  court  prior  to  the  introduction  of  any  evidence  at  trial,  or  in  any  habeas 
corpus,  coram  nobis/  or  other  collateral  proceeding  in  any  court  with  respect  to' a 
judgment  of  conviction  entered  after  the  effective  date  of  this  title,  wherein  it  is 
asserted  that  any  right  secured  by  seotton  201  of  this  title  has  been  denied  or 
abridged — 

(a)  The  appropriate  State  or  local  officials  shall  furnish  a written  statement 
of  jury  selection  information  subscribed  to  under  oath  whioh  shall  contain  a 
detailed  description  of  the  following: 

(1)  the  nature  and  location  of  the  sources  from  which  names  were 
obtained  for  inclusion  in  the  wheel,  box.  dr  similar  devioe; 

(2)  the  methods  used  and  the  procedures  followed  in  selecting  names 
from  the  sources  referred  to  in  subdivision  (1)  of  this  Bubaeotion  for 
inclusion  in  the  wheel,  box,  or  similar  device; 
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(3)  the  methods  used  for  selecting  names  of  prospective  jurors  from 
the  wheel,  box.  or  simitar  device  for  testing  or  otherwise  demonstrating 
their  Qualifications  for  jury  service; 

(4)  the  Qualifications,  tests,  standards,  criteria,  and  procedures  used  in 
determining  whether  prospective  jurors  are  qualified  to  serve  bb  jurors; 
and 

(6)  the  methods  used  for  summoning  or  otherwise  calling  person^  for 
jury  service  and  assigning  such  persons  to  grand  and  petit  jury  panels, 
(b)  The  statement,  of  jury  selection  information  shall  be  filed  with  the 
clerk  of  the  court  in  which  the  proceeding  is  pending,  arid  a copy  thereof  shall 
be  served  upon  the  attorney  for  the  complaining  party.  The  statement  of 
jury  selection  information  shall  constitute  evidence  on  the  question  whether 
any-  right  secured,  by  section  301  of  this  title  has  been  denied  or  abridged: 
Provided,  that  the  complaining  party  shall  be  entitled  to  cross-examine  any 
. person  having  knowledge  of  relevant  facts  concerning  the  information  to  be 
containeddn.  such  statement  and  to  present  in  addition  the  testimony  of  the 
jury  officials,  together  with  any  other  evidence,  and,  where  there  is  Borne  evi- 
dence ,of  a denial  or  abridgment  of  a right  secured  by  section  201  of  this  title, 
any  relevant  records  and  papers  used  by  jury  officials  in  the  performance  oi 
their  duties  which  are  not  public  . or  otherwise  available.  . 

(o)  If  the  court  determines  (1)  that  there  Is  probable  cause  to  believe  that 
any  right  secured  by  section  201  of  thiB  title  has  been  denied  or  abridged  and 
(2)  that  the  records  and  papers  maintained  by  the  State  are  not  sufficient  to 
permit  a determination  whether  suoh  denial  or  abridgment  has  occurred,  it 
shall  be  the  responsibility  of  the  appropriate  State  or  local  officials  to  produce 
additional  evidence  demonstrating  that  such  denial  or  abridgment  did  not 
occur.  When  suoh  evidence  is  not  otherwise  available,  the  State  shall  use 
such  process  of  the  court  as  may  be  necessary  in  order  to  produce  the  evidence, 
inducting  the  right  to  subpena  witnesses. 

(d)  Tne  court  may  direct  that  the  contents  of  any  records  or  papers 
produced  pursuant  to  subsection  (b)  of  this  section  shall  not  be  disclosed 
(except  as  may  be  necessary  in  the  preparation  and  presentation  of  the  cose) 
during  suoh  period  of  time  as  such  records  and  papers  are  not  available  for 
public  Inspection  under  State  law:  Provided,  That  parties  to  the  proceeding 
shall  be  allowed  to  inspect,  reproduce,  andeppy  such  records  and  papers  at 
all  reasonable  tiriieB  during  the  pendency?  of  the  case,  and  that  disclosure  of 
the  contents  of  such  records  and  papers 


all  reasonable  tiriieB  during  the  pendency  of  the  case,  and  that  disclosure  of 
the  contents  of  such  records  and  papers  by  the  Attorney  General  and  his 
representatives,  shall  be  governed  by  subsection  (b)  of  section  205  of  this 
title.-  Anyperson  who  discloses  the  contents  of  any  reoprds  or  papers  in 
viol&tion  of  this  subsection  rrifty  be  fined  not  more  than  $1,000,  or  Imprisoned 
t not  riiore  thin  one  y6ar,  or  both. 

FBB6BRVATION  AND  INSPECTION  OF  RECORDS 

, Sbo.  206:  (a)  The  jury  officials  in  all  State  courts  shall  preserve  the  records 
and  papers  prepared  or  obtained' in  the  performance  of  their  duties  for  four  years 
after  tne  completion  of  service  by  all  persons  'whose  consideration  f&r  service  as 
jurors  was  the  subject  of  such  records  and  papers.  Any  person,  whether  or  not 
a jury  official,  who  Willfully  steals,1  destroys:  conceals,  mutilates,  or  alters  any 
record  or  paper  required  by  this  subsection  to  be  preserved  shall  be  fined  not  more 
than  $1,0Q0  or  imprisoned  not  more  than  one  year,  or  both. 

(b)  Any  record  or  paper  required  by' subsection  (a)  of  this  section  to  be  pre- 
served shall,  upon  demand  In  writing  by  tty#  Attorney  General  or  his  representative 
directed  to  the  person  having  custody,  possession,  or  control  of  such,  record  or 
paper,  be  made  available  for  inspection,  reproduction,  and  copying  by  thd  Attorney 
General  or  his  representative.  During  such  period  of  time  as  such  records  ana 
papers  are  not  available  for  public,  inspection  , under  State  law,  unless  otherwise 
ordered  by  a court  of  the  United  States,  neither,  the  Attorney  General  nor  any 
employee  of  the  Department  of  Justice,,  nor-  any  other  representative  of  the 
Attorney  General,  shall  disclose  the  contents  of  any  record  or  paper  produced 
pursuant  to  .this  title  except  to  Congress  andany  committee  thereof,  governmental 
agencies,  and  in  the  .preparation  and  presentation  of  airy  cash  or  proceeding  before 
any  court  or  grand  jury . The  United  States  district  court  for  the  district  in  which 
a record  or  paper  bo,  demanded  is  located,  shalljljave  jurisdiction  by  appropriate 
process  to  compel  the  production  of  such  record' or  pap&v  ^ 
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DEFINITIONS 

Sec.  200.  For  purposes  of  this  title— 

(a)  “State  court”  shall  mean  any  court  of  any  State,  county,  parish,  city, 
town,  municipality  6r  other  political  subdivision  pf  any  State;. 

(b)  “jury  official”  shall  mean  any  person  or  group  of  persons;  including 
Judicial  officers,  who  select,  summon,  or  impaiielpersons  to  serve  as  grand  or 
petit  jurors  in  any  State  court; 

(c)  “wheel,  box,  or  similar  device”  shall  include  a file,  list,  or  other  compila- 
tion of  names  of  persons  prepared  by  a jury  official; 

(d)  “political  subdivision”  shall  mean  any  county,  parish,  city,  town, 
municipality,  or  other  territorial  subdivision' of  a State. 

EFFECT  ON  BXlSTINd  JtiAWB 

Sko.  207.  The  remedies  provided  in  this  title  shall  not  preclude  any  person,  the 
United  States,  or  any  State  or  local  agency  from  pursuing  any  other  remedy,  oivil 
or  criminal,  which  may  be  available  for  the  vindication  or  enforcement  pf  any  law 
prohibiting  discrimination  Oh  account;  of  race,  color,  religion,  sex,  national  origin, 
or  economic  status  in  the  selection  of  persons  for  service  on  grand  or  petit  juries  in 
any  State  court. 

EFFECTIVE  DATE 

Sec.  208.  This  title  Bhall  become  effective  one  hundred  and  twenty  dayB  after 
the  date  of  its  enactment;  Provided,  That  the  provisions  of  this  title  shall  not 
apply  in  any  case  in  which  an  indictment  has  been  returned  or  a petit  jury  im- 
paneled prior  to  such  effective  date. 

TITLE  III  J 

Sec.  301.  Title  III  of  the  Civil  Rights  Act  of  1964  <78  St&t.  248  i 42  U.S.C. 
2000b — 2000b-3) > Ib  amended  to  read  as  follows: 

“TITLE  III— NONDISCRIMINATION  IN  PUBLIC  EDUCATION  AND 
OTHER  PUBLIC  FACILITIES 

“Sec.  301.  The  Attorney  General  may  institute,  in  the  name  of  the  United 
States,  a oivil  aotton  or  other  proceeding  for  preventive  relief,  including  an  appli- 
cation for  a permanent  or  temporary  injunction,  restraining  order,  or  other  order, 
whenever  he  has  reasonable  grounds  to  beleive  that — 

“(a)  Any.  person  acting,  under  color  of  law  has  denied,  or  attempted  or 
threatened  to  deny,  any  other  person,  on  account  of  hinrace  or  color,  the 
equal  protection  of  the  laws  with  respect  to  any  public  school  or  public  col- 
lege, or  any  public  facility,  which1  is  owned,  operated,  or  managed  by  or  on 
behalf  of  any  State  or  subdivision  thereof,  or 
“(b)  Any  person,  whether  acting  under,  color,  of  law  or  otherwise,  has 
Intimidated,  threatened,  coerced  or  . interfered  with,  or  has  attempted  or 
threatens  to  intimidate,  threaten,  coerce,  or  interfere  with  any  other  person 
in  the  exercise  or  enjoyment  of- any  right  to,  or  on  account  of  his  having 
exercised  or  enjoyed  any  right  to,  or  on  account  of.  his  having  aided  or  en- 
couraged any  other  person  in  the  exercise  or  enjoyment  of  any  right  to  equal 
protection  of  the  laws  with  .respect  to  any  publfo  school  or  public  college, 
or  any  public  facility  whioh  is  owned,  operated,  or  managed  by  or  on  behalf 
of  any  State  or  subdivision  thereof. 

“Sec.  302.  In  any  proceeding  under  seotlon  801  the  United  States  shall  be 
liable  for  costs  the  same  as  a private  citizen. 

“Sec.  303.  As  used  in  this  title,  ‘public  school  and  ‘public  college’  shall  have 

the  same  meanings  as  in  section  401(c)  of  title  IV  of  this  Aet. 

, “Sec.  304.  The  district  courts  of  the  United  States  shall  have  and  shall  exercise 
jurisdiction  of  proceedings  instituted  pursuant  tothifltitle. 

“Sec.  306.  Nothing  in' this  title  shall -affect  adversely  the  right  of  any  person 
to  sue  for  or  obtain  relief  in  any  court  against  discrimination  in  public  education 
or  any  public  facility.” 

Sec.  302.  Sections  407  through’ 410  of  the  GiVil  Rights  Act- of  1964  (78  Stat. 
248-249;  42  U.S.,0,  2Q00O-6 — 2000c-9)  are  hereby  repealed. 
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TITLE  IV 

POLICT 

Sec.  401.  It  la  the  polioy  of  the  United  States  to  prevent,  and  the  right  of  every 
person  to  be  protected  against,  discrimination  on  acoount  of  race,  color,  religion, 
or  national  origin  In  the  purchase,  rental,  lease,  financing,  use  and  occupancy 
of  housing  throughout  the  Nation. 

' DEFINITIONS 

Sec.  402.  For  purposes  of  this,  title— 

(a)  “person”  includes  one  or  more  individuals,  corporations,  partnerships, 
associations,  labor  organisations,  legal  representatives,  mutual  companies, 
joint-stock  companies,  trusts,  unincorporated  organizations,  trustees, 
trustees  in  bankruptcy,  receivers,  and  fiduciaries. 

(b)  “dwelling”  includes  (1)  any  building  or  structure,  or  portion  thereof, 

: whether  In  existence  or  under,  construction,  which  is  in,  or  is  designed, 

. intended,  or  arranged  for,  residential  uae.by  one  or  more  Individuals  or:  families 

and  (2)  any  vacant' land  that  Is  offered  for  sale  or  lease  for  the  construction 
or  location  of  any  such  building,  structure,  or  portion  thereof. 

(o)  “discriminatory  housing  praotice”  means  an  act  that  is  unlawful  under 
section  408  or  404. 

PREVENTION  OF  DISCRIMINATION  IN  THE  SALE  OR  RENTAL  OF  HOUSING 

Sec.  403.  It  shall  be  unlawful  for  the  owner,  lessee,  sublessee,  assignee,  or 
manager  of,  or  other  person  having  the  authority  to  sell,  rent,  lease,  or  manage, 
a dwelling,  or  for  any  person  who  is  a real  lestate  broker  or  salesman,  or  employee 
or  agent  of  a real  estate  broker  or  salesman — 

(a)  To  refuse  to  sell,  Tent,  or  lease,  refuse  to  negotiate  for  the  sale,  rental, 
or  lease  of,  or  otherwise  make  unavailable  or  deny,  a dwelling  to  any  person 
because  of  race,  color,  religion,  or  national  origin. 

(b)  To  discriminate  against  any  person  in  the  terms,  conditions,  or  privi- 

leges of  sale,  rental,  or  lease  of  a dwelling,  or  in  the  provision  of  services  or 
facilities  in  connection  therewith,  because  of  race,  color,  religion,  or  national 
origin.  •> 

(e)  To  print  or  publish  or  cause  to  be  printed  or  published  any  notice, 
statement,  or  advertisement,,  with  respect  to  the  sale,  rental,  or  lease  of  a 
dwelling  that  indicates  any  preference,  limitation,  or  discrimination  based 
on  race,  color,  religion,  or  natibna!  origin,  or  an  Intention  to  make  any  such 
(preference,  limitation,  or  discrimination, 

(d)  To  represent  to  any  person  because  of  race,  color,  religion,  or  national 
origin  that  any  dwelling  is  not  p.Vailabie  for  inspection,  Bale,  rental,  or  lease 
when  such  dwelling  is  in  fact  so  available. 

(e)  To  deny  to  any  person  because  of  race,  color,  religion,  or  national 
origin,  or  because  of  the  race,  color,  religion,  or  national  origin  of  the  person 
he  represents  or  may  represent,  access  to  or  participation  In  any  multiple- 
listing service  or  other-  service  or  facilities  related  to  the  business  of  selling 
or  renting  dwellings. 

PREVENTION  OF  DISC  RIM  1NATIO  N *IN  TAB  FINANCING  OF  HOUSING 

/ 

Sec,  404.  It  shall  be  unlawful  for  any* bank,  savings  and  loan  institution, 
credit  union,  insurance  company,  or  other 'person  that  makes  mortgagepr  other 
loans  for  the  purchase,  construction,  improvement,  or  repair  or  maintenance  of 
dwellings  to  deny  euqh  a loan  to  a person  applying  therefor,  Or  discriminate 
against  him  in  the  fixing  of  the  downpayment,  interest  rate,  duration,  or  other 
terms  or  conditions  of  such  a loan,  because  of  the  race,  color,  religion,  or  national 
origin  of  such  person,  or  of  any  member,  stockholder,  director,  officer,  or  employee 
of  suoh  person,  or  of  the  prospective  occupants/ lessees,  or  tenants  of  the  dwelling 
or  dwellings  in  relation  to  which  the  application  for  a loan  is  made. 

INTERFERENCE),  COERCION,  OR  INTIMIDATION 

Sec,  405.  No  person' Shall' intimidate,  threaten,  ooera),'  or  interfere  with  any 
person  in  the  exercise  or  enjoyment  of,  Or  on  accbunt  of  ' nis  having  exercised  or 
enjoyed,  or  on  account  of  his  having  aided  or  encouraged  any  other  person  in  the 
exercise  or  enjoyment  <^f  any  right  granted  by  section  403  or  404. 
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ENFORCEMENT  BY  PRIVATE  PERSONS 

Sec.  406.  (a)  The  rights  granted  by  sections  403,  404,  and  406  may  be  enforced 
by  civil  actions  in  appropriate  United  States  district  courts  without ’regard  to  the 
amount  m controversy  and  in  appropriate  State  or  local  courts  of  general  jurisdic- 
tion. A civil  aotion  shall  be  commenced  within  six  months  after  the  alleged  die* 
ormmatory  housing  practice  or  violation  of  section  406  occurred. 

Upon  application  by  the  plaintiff  and  in  such  circumstances  as  the  cbiirt 
may  deem  just,  a court  of  the  United  States  in  which  a civil  action  under  this 
section  has  been  brought  may  appoint  ah  attorney  for  the  plaintiff  and  may  au- 
thorize the  ^commencement  of  a civil  action  without  the  payment  of  fees,  costs,  or 
“c.u,r‘^*  A.  of  a State  0r  subdivision  thereof  may  do  likewise  to  the  extent 
not  inconsistent  with  the  law  or  procedures  of  the  State  or  subdivision. 

W The  court  may  grant  such  relief  aft  it  deems  appropriate.  Including  a per- 
“*“2?*, " temporary  injunotlon,  restraining  order,  or  other  order,  and  may 
award  damages  to  the  plaintiff,  inoluding  damages  for  humiliation  and  mental 
pain  and  suffering,  and  up  to  ®600  punitive  damages. 

part  of  the  cobS  mBy  all°W  a PtevaflInS'  i*W»™  a reasonable  attorney's  fee  as 
enforcement  by  the  attorney  general 

, , 407.  (a)  Whenever  the  Attorney  General  has  reasonable  cause  to  believe 

that  any  person  or  group  of  persons  is  engaged  in  a pattern  or  praotice  of  resistance 
to  the  full  enjoyment  of  any  of  the  rights  granted  by  this  title  he  may  bring  a 
civil  action  in  any  appropriate  United  StateB  district  court  by  filing  with  it  a 
complaint  setting  forth  the  facts  pertaining  to  such  pattern  or  practice  and 
requesting  such  preventive  relief,  including  an  application  for  a permanent  or 
temporary  injunction,  restraining  order,  or  other  order  against  fee  person  or 
persons  responsible  for  such  pattern  or  practice,  as  he  deems  necessary  to  insure 
fe®  rights  granted  by  this  title.  . 

t it  an  a?tion  under  section  406  has  been  commenced  in  any  court 

?hair«K^C«i.  * fc??\the  Attorney  General  may  intervene  for  or  in  the  name  of 
the  United  States  if  he  certifies  that  the  aotion  is  of  general  public  importance, 
In  such  action  the  United  States  shall  be  entitled  to  the.  same  relief  &b  if  it  had 
instituted  the  action. 


ASSISTANCE  BY  THE  SECRETARY  OF  HOUSING  AND  URBAN  DEVELOPMENT 

Sec.  408.  The  Secretary  of  Housing  aild  Urban  Development  shall— 

(a;  make  studies  with  respect  td  the  nature  and  extent  of  discriminatory 
housing  practice! i in representative  communities,  urban,  suburban,  and  rural, 
throughout  the  United  States) 

■ (b)  publish  and  disseminate  reports,  recommendations,  and  information 
derived  from  such  studies; 

(o)  cooperate  with  and  render  technical  assistance  to  Federal,  State,  local, 
and  other  public  or  private  agencies,  organizations,  and  institutions  which  are 
formulating  or  Carrying  on  programs  to  prevent  or  eliminate  discriminatory 
housing  practices;  . 

(d)  cooperate  with  and  render  such  technical  and  other  assistance  to  the 
Community  Relations  Service  as  may  be  appropriate  to  further  its  activities 
in  preventing  or  eliminating  discriminatory  housing  practices;  and 

(e)  administer  the  programs  and  activities  relating  to  housing  and  urban 
development  In  a manner  affimatively  to  further  the  policies  of  this  title. 

EFFECT  ON  STATE  LAWS 

Sec.  400.  Nothing  in  this  title  shall  be  construed  to  Invalidate  or  limit  any  law 
?£a5!?te,?r.P?lltf2?1  subdivision  of  a State,  or  of  any  other  jurisdiction  in  which 
tins  title  shall  be  effective,  that  grants,  guarantees,  or  protects  the  same  rights  as 
are  granted  by  this  title;  but  any  law  that  purports  to  require  or  pCftrtit  any  action 
that  would  be  a discriminatory  housing  practice  under  this  title  shall  to  that  extent 
be  invalid. 

CONTEMPT’  OF  COURT 

,,®EC:  410.  Ail  oases  of  criminal  contempt  arising  under  fee  provisions  of  this 
title  shall  be  governed  by  section  161  of  the  Civil  Rights  Act  of  1967  (42  U.S.C. 
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EXISTING  AUTHORITY 

: Seo.  411.  Nothing  in  this  title  shall  be  construed  to  deny,  impair,  or  otherwise 
affeot  any  right  or  authority  of  the  United  States  or  any  agency  or  officer  thereof 
under  existing  law  to  institute  or  intervene  in  any  civil  action  or  to  bring  'any 
criminal  prosecution. 

TITLE  V 

INTERFERENCE  WITH  RIOtITB 

Sac.  601.  Whoever,  whether  or  not  acting  under  color  of  law,  by  force  or  threat 
of  force — • 

(a)  injures,  intimidates,  or  interferes  with,  or  attempts  to  injure,  intimi- 
date, or  interfere  with  any  person  because  of  hfs  race,  color,  religion,  or 
national  origin  while  he  Is  engaging  or  seeking  to  engage  in — 

‘(1)  voting  or  qualifying  to  vote  in  any  primary,  special,  or  general 
election; 

(21'  enrolling  in  or  attending  any  public  school  or  public  college; 

(3)  participating  in  or  enjoying  any  benefit,  service  privilege,  pro- 
gram, facility,  or  activity  provided  or  administered  by  the  United 
States  or  by  any  State  or  subdivision  thereof; 

(4)  applying  for  or  enjoying  employment,  or  any  prerequisites  thereof, 
by  any  private  employer  or  agency  of  the  united  States  or  any  State  of 
subdivision  thereof,  or  of  joining  or  using  the  services  or  advantages  of 
any  labor  organisation  or  using  the  services  of  any  employment  agency; 

(6)  soiling,  purchasing,  renting,  leasing,  occupying,  or  contracting 
or  negotiating  for  the  sale,  rental,  let. bo  or  occupation  of  any  dwelling: 

(6,  serving,  or  attending  upon  any  court  in  connection  with  possible 
service,  as  a grand  or  petit  juror  in  any  court  of  the  United  States  or  of 
any  State; 

(7)  using  any  vebiole,  terminal,  or  facility  of  any  common  carrier 
by  motor,  rail,  water  or  air; 

(8)  participating  in  or  enjoying  the  benefits  of  any  program  or 
activity  receiving  Federal  financial  assistance;  or 

(9)  enjoying  the  goods,  services,  facilities,  privileges 
or  accommodations  of  any  inn,  hotel,  motel,  or  other 
which  provides  lodging  to  transient  guests,  or  of  any  restaurant,  cafeteria, 
lunohroom,  lunch  counter,  soda  fountain,  or  other  faoitlty  principally 
engaged  in  selling  food  for  consumption  on  the  premises,  or  of  any 
gasoline  station,  or  of  any  motion  picture  house,  theater,  concert  hall, 
sports  arena,  stadium,  or  any  other  place  of  exhibition  or  entertainment, 
or  of  any  other  establishment  which  serves  the  public  and  which  is 

r located  within  the  premises  of  any  of  the  aforesaid  establishments  or 
within  the  premises  of  which  is  physically  located  any  of  the  aforesaid 
establishments;  or 

(b)  injures,  intimidates,  or  interferes  with,  or  attempts  to  injure,  intimi- 

date, or  interfere  with  any  person  (1)  to  discourage  such  person  or  any  other 
person  or  any  class  of  persons  from  participating  or  seeking  to  participate 
in  any  such  benefit*}  or  activities  without  discrimination  on  account  of 
race,  , color,  religion,  or  national  origin,  or  (2)  because  he  has  so  participated 
or  sought  to  so  participate,  or  uraed  or  aided  others  to  so  participate,  or 
engaged  in  speeoh  or  peaceful  assemiply  opposing  any  denial  of  the  opportunity 
to  so  participate:  or  . / . 

(c)  injures,  intimidates,  interferes  with,  or  attempts  to  injure,  intimidate, 
or  interfere  with  any  public  official  dr  other  person  to  discourage  him  from 
affording  another  person  or  any  class  of  persons  equal  treatment  in  partici- 
pating or  seeking  to  participate  in  any  of  such  benefits  or  activities  without 
discrimination  on  account  or  race,  color, . religion,  or  national  origin,  or 
because  he  has  afforded  another  person  or  olass  of  persons  equal  treatment 
in  so  participating  or  seeking' to  so  participate — 

Shall  be  fined  not  more  than  $1,000  or  imprisoned  not  more  than  one  year,  or 
both;  and  if  bodily  injury  results  shall  be  fined  not  more  thaii  $10,000  or  imprisoned 
not  more  than  ten  years,  or  both;  and  if  death  results  shall  be  subject  to  imprison- 
ment for  any  term  of  years;or  for  life. 

' i i 

' \ 


, advantages, 
establishment 
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AMENDMENTS 

Sue.  502.  (a)  Sootion  241  of  title  IS,  United-States  Code,  is  amended  by  strik- 
ing out  the  final  paragraph  thereof  and  substituting  the  following: 

Y‘They  shall  be  fined  not  more  than  $10,000  or  irripriaoned  not  more  than  ten 
years,  or  both;  and  if  death  results,  theyshnll  be  subject  to  imprisonment  for 
nny  term  of  years  or  for  life.” 

(b)  Section  242  of  title  18.  United  States  Code,  is  amended  by  striking  out  the 
period  at  the  end  thereof  ana  adding  the  following:  and  if  death  results  shall  be 
subject  to  Imprisonment  for  any  term  of  years  or  for  life.” 

(o)  Subsections  (a)  and  (c)  of  section  12  of  the  Voting  Rights  Aot  of  1965  (79 
Stat.  443,  444)  are  amended  by  striking  out  the  words  “or  (b)”  following  the 
words  “11  (a).” 

TITLE  VI— MISCELLANEOUS 

AUTHOR! Z A1  iON  FOR  APPROPRIATIONS 

Sec.  601.  There  are  hereby  authorized  to  be  appropriated  such  sums  as  are 
necessary  to  carry  out  the  provisions  of  this  Act. 

SHPARABINITT 

Sec.  602.  If  any  provision  of  this  Act  or  the  application  thereof  to  any  person 
or  circumstances  is  held  invalid,  the  remainder  of  the  Aot  and  the  application  of 
the  provision  to  other  prsons  not  similarly  situated  or  to  other  oircumBtanos  shall 
not  he  affected  thereby. 


(8, 33W,  $Bth  Cong*  3d  sesa.]  , . 

AA1ENDMENT8  Intended  to  tie  proposed  by  Mr  pfviij  to  S,  3200,  a bill  to  assure  nondiscrimination  In 

Federal  and  State  jury  selection  and  service,  to  facilitate  the  deeegregat  Urn  of  public  educat  Ion  and  other 

public  facilities,  to  providejutliolal  relief  against  discriminatory  housing  practices,  to  prescribe  penalties 

for  certeln  acts  of  violence  or  intimidation,  and  for  of  » purposes,  vie: 

On  page  36,  between  lines  16  and  17,  Insert  the  following  new  title: 

“TITLE  VI— CIVIL  RIGHTS  ACT  AMENDMENT 

“Sec.  601.  Title  VI  of  the  Civil  Rights  Aot  of  1964  (42  U.S.C.  2000d  et  seq.) 
is  amended  by  adding  at  the  end  thereof  the  following  new  section: 

“'Sec.  606.  (a)  Nothing  contained  in  this  title  shall  be  construed  to  authorize 
the  termination  of,  or  the  refusal  to  grant  or  continue,  any  Federal  financial  assist- 
ance for  any  cause  other  than  a violation  of  a provision  of  the  Constitution,  or  an 
affirmative  provision  of  a statute  of  the  United  States,  which  has  been  established 
by  substantial  evidence. 

“ ‘(b)  No  rule,  regulation,  or  order  which  may  result  in  the,  termination  of,  or 
the  failure  to  grant  or  continue,  any  Federal  assistance  shall  be  placed  in  effect 
unless  it  has  been  adopted  after  proceedings  taken  in  compliance  with  the  require- 
ments of  sections  4-10,  inclusive,  of  the  Administrative  Procedure  Act  (6  U.S.C. 
1003-1009). 

“ ‘(c)  A determination  under  this  title  to  the  effect  that  discrimination  on  the 
ground  of  race,  color,  or  national  origin  exists,  has  existed,  or  in  the  future  may 
exist,  in  the  administration  of  any  program  or  activity  shall  require  a showing  by 
substantial  evidence  that  in  the  administration  or  operation  thereof  conditions  or 
requirements  are,  have  been,  or  may  be  imposed  with  affirmative  intent  to  exclude,  < 
or  with  the  necessary  effect  of  excluding,  individuals  from  participation  In  the 
benefits  of  such  program  or  activity  solely  upon  the  ground  of  race,  color,  or 
national  origin. 

“ '(d)  Nothing  contained  in  this  title  shall  be  construed  to  authorize  any  Fed- 
eral department,  agency,  or  officer  to  issue  any  rule,  regulation,  or  order  rot  the 
purpose  or  with  the  effect  of — 

“ ‘(1)  controlling  or  regulating  the  administration  or  operation  of  any 
school,  hospital,  or  other  institution  for  any  purpose  other  than  to  provide, 
equal  opportunity  for  access  thereto  by  individuals  without  regard  to  race, 
color,  or  national  origin;  or 

“ ‘(2)  depriving  any  class  of  individuals  of  the  privilege  of  determining 
voluntarily  whether  or  not''  to  avail  themselves  of  any  benefit  provide^  by 
any  program  or  activity,  or  of  the  facilities  6f  any  school,  hospital,  or  other 
institution.’  ” . 
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On  page  35*  line  17,  Btrjkc  out  “TITLE  VI"  and  insert  in  lieu  thereof  “TITLE 
VII". 

On  page  35,  line  10,  strike  out  “Sec,  601",  and  insert  in  lieu  thereof  “Sec*  701j\ 
On  page  36,  line  2,  strike  out  “Sec*  002”,  and  insert  in  lieu  thereof  “Sec,  702”, 


[S,  1407, 89th  Cong*,  1st  so sa*l 

A BILL  To  protect  civil  rights  by  providing  criminal  and  civil  remedies  for  unlawful  official  violence, 
t and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  Home  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  this  Act  may  be  cited  as  the  “Protection 
Against  Unlawful  Official  Violence  Act*" 

PROTECTION  AGAINST  VIOLENCE  UNDER  COLOR  OP  LAW 

Sec*  2,  (a)  Section  242  of  title  18,  United  States  Code,  is  amended  by  inserting 
^fi)”  immediately  before  “Whoever",  and  by  adding  at  the  end  thereof  the 
following: 

“(b)  Whoever,  under  color  of  any  law.  statute,  ordinance,  or  regulation  or 
custom  knowingly  performs  any  of  the  following  acts  depriving  another  person 
of  any  of  the  rights,  privileges,  or  immunities  secured  by  the  Constitution  and 
laws  of  the  United  States  shall  be  fined  not  more  than  $1,000  or  imprisoned  not 
more  than  one  year,  or  both ; 

“(1)  Subjecting  any  person  to  physical  injury  for  an  unlawful  purpose; 

“{2)  Subjecting  any  person  to- unnecessary  force  during  the  course  of  an 
arrest  or  while  the  person  is  being  held  in  custody; 

“(3)  Subjecting  any  person  to  violence  or  maliciously  subjecting  such 
person  to  unlawful  restraint  in  the  course  of  eliciting  a confession  to  a 
Crime  or  any  other  information; 

“(4}  Subjecting  any  person  to  violence  or  unlawful  restraint  for  the 
purpose  of  obtaining  anything  of  value; 

*u5)  Refusing  to  provide  protection  to  any  person  from  unlawful  violence 
at  the  hands  of  private  persons,  knowing  that  such  violence  was  planned 
or  was  then  taking  place;  or 

“(0)  Aiding  or  assisting  private  persona  in  any  way  to  carry  out  acta  of 
unlawful  violence."  M 

(b)  The  enactment  of  this  section  shall  not  beconstrued  as  indicating  an  intent 
on  the  part  of  the  Congress  to  prevent  any  State,  any  possession  or  Common- 
wealth of  the  United  States,  or  the  District  of  Columbia,  from  exercising  jurisdic- 
tion over  any  offeme  over  which  thby  would  have  jurisdiction  In  the  absence  of  the 
enactment  of  this  section* 

FEDERAL  CIVIL  REMEDIES  FOR  UNLAWFUL  OFFICIAL  VIOLENCE 

Sec.  3*  Section  1979  of  the  Revised  Statutes  of  the  United  States  (42  U.S.C* 
1983)  is  amended  by  inserting  “(a)"  immediately  after  “Sec.  1979.",  and  by 
adding  at  the  end  thereof  the  following: 

“(b)  Every  city,  county,  or  political  subdivision  of  a State  or  territory  which 
has  In  its  employ  a person  who,  under  color  of  any  statute,  ordinance,  regulation, 
custom,  or  usage  of  such  State,  subjects;, or  causes  to  bo  subjected,  any  citizen 
of  the  United  States  or  other  person  withtti  the  jurisdiction  thereof  to  the  depriva- 
tion of  any  rights,  privileges,  or  immunities  secured  by  the  Constitution  and  laws, 
shall  be  liable  to  the  party  injured  in  an  action  at  law,  suit  in  equity,  or  other 
proper  proceeding  for  redress  to  the  same  extent  os  the  person  employedds  liable 
to  the  party  injured.” 

PROTECTION  OF  FEDERAL  OFFICERS  AND  UNIFORMED  MEMBERS  OF  THE  ARMED 
SERVICES  FROM  INJURY  AND  THREATS 

Sec.  4.  (a)  Chapter  73  of  title  18  of  the  United  States  Code  is  amended  by 
adding  at  the  end  of  such  chapter  the  following  new  section: 

“§  1510.  Injuring  or  threatening  to  injure  officers  of  the  United  States 

“Whoever,  by  force,  intimidation,  or  threat,  prevents  or  attempts  to  prevent 
any  person  from  accepting  or  holding  any  office,  trust,  or  pmee  of  confidence  under 
the  United  States,  or  attempts  to  induce  by  like  means  any  officer  of  the  United 
States  to  leave  the  place  where  his  duties  as  an  officer  are  required  to  be  performed ; 

/ L / \ 


civil  mom's 


31 


or  whoever  injures  or  attempts  to  injure  or  threatens  to  injure  any  such  person  or 
the  property  of  such  person,  on  account  of  the  lawful  discharge  of  the  duties  of  hiB 
office,  or  while  such  person  fs  engaged  in  the  lawful  discharge  thereof;  or  whoever 
injures  or  attempts  to  Injure  or  threatens  to  injure  the  property  of  any  sueh  person 
so  as  to  molest,  interrupt,  hinder,  or  impede  such  person  in  the  discharge  of  his 
official  duties  shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  that) 
six  years,  or  both.” 

(b)  The  analysis  of  chapter  73,  immediately  preceding  section  1501  of  title 
IS  of  the  United  States  Code,  is  amended  by  adding-  at  the  end  thereof  the 
following: 

"MO.  Injuring  or  threatening  to  Injure  oQloers  of  tin  United  Slfctsa." 

(c)  Section  1114  of  title  18  of  the  United  States  Code  Is  amended  by  striking 
out  "Officer  or  enlisted  man  of  the  Coast  Guard”  and  inserting  in  lieu  thereof 
"uniformed  member  of  the  Army,  Navy,  Air  Force,  Marine  Corps,  Or  Coast 
Guard”. 


(S,  1064,  SOtli  Con g-i  1st  aesg J 

A BILL  To  amend  sections  241  and  242  of  title  18>  United  States  Cade,  to  specify  the  puntehment  If 
personal  fnjury  or  death  results  front  a violation  of  such  secUpna 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled}  That  section  241  of  title  18,  United  States  Code, 
is  amended  by  deleting  the  period  at  the  end  thereof  and  inserting  the  following: 

and  if  personal  injury  results  they  shall  be  fined  not  more  than  $10,000  or  im- 
prisoned not  more  than  twenty  years,  or  both;  and  if  death  results  they  shall  be 
subject  to  imprisonment  for  any  term  of  years  or  for  life.” 

Sec.  2,  Section  242  of  title  18,  United  States  Code,  is  amended  by  deleting 
the  period  at  the  end  thereof  and  inserting  the  following:  and  if  personal  injury 
results  shall  be  subject  to  imprisonment  for  not  more  than  twenty  years  or  a 
fine  of  not  more  than  $10,000,  or  both;  and  if  death  results  shall  be  subject  to 
imprisonment  for  any  term  of  years  or  for  life/1 


[S.  89th  Cong.,  2d  «ss.] 

A BILL  To  provide  for  the  selection  of  qualified  persons  to  serve  as  Jurors  in  each  United  States  district 

court  without  regard  to  their  race  or  color 

Be  it  enacted  by  the  Senate  and  Home  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled , That  section  1804  of  title  28,  United  States  Code,  is 
amended — 

(1)  by  inserting  “(a)”  immediately  before  “The”  In  the  first  paragraph 
thereof ; 

(2)  by  adding  after  the  fourth  paragraph  thereof  the  following: 

“In  selecting  the  names  of  qualified  persons  to  be  placed  In  any  jury  box  for  any 
district,  the  clerk  of  court  or  his  deputy  and  the  jury  commissioner  for  the  place  for 
holding  court  where  such  jury  box  is  maintained  shall  use  a list  submitted  to  them 
by  the  Director  of  the  Census.  For  purposes  of  this  section,  the  Director  of  the 
Census  shall,  from  time  to  time  as  necessary  to  refill  any  such  jury  box,  prepare 
and  submit  to  the  clerk  of  court  or  his  deputy  and  the  jury  commissioner  for  the 
place  for  holding  court  where  such  jury  box  is  maintained  a list  containing  the 
names  of  persons  selected  at  random  who  are  qualified  under  section  1801  of  this 
title  to  serve  as  jurors  in  the  district  concerned.  If  the  court  has  directed  that 
jurors  shall  be  selected  from  separate  parts  of  any  distriot  pursuant  to  section  1805 
of  this  title,  such  lists  for  such  district  shall  contain  the  names  of  qualified  persons 
selected  by  the  Director  of  the  Census  from  such  parts  of  such  dfstrict  as  the  court 
has  so  directed.  Each  such  list  shall  contain  at  least  three  hundred  names  or  such 
larger  number  as  the  court  of  such  district  has  determined  shall  be  placed  in  such 
Jury  box.”;  and 

(3)  by  adding  at  the  end  thereof  the  following  new  subsection; 

“(b)(1)  Whenever  the  United  States  attorney  for  any  judicial  district  has 
probable  cause  for  belief  that  the  procedures,  or  the  administration  of  the  pro- 
cedures, employed  by  the  clerk  of,  court  or  his  deputy  or  any  Jury  commissioner 
in  selecting  the  names  of  persons  to  be  placed  in  any  jury  box  for  such  district,  in 
determining  whether  persons  are  qualified  as  jurors  in  such  district  under  seotion 
1801  of  this  title,  or  in  drawing  the  names  of  jurors  in  such  district  systematioaliy 
or  deliberately  exclude  any  group  from  any  jury  panel  in  such  distriot  on  account 
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of  race,  color,  aex,  political  affiliation,  religion,  national  origin,  or  economic  or 
social  status,  the  , United  States  attorney  may  file,  in  the  United  States  court  of 
appeals  for  the  circuit  embracing  such  district,  a petition  to  review  the  validity  of 
such  procedures  or  of  the  manner  in  which  such  procedures  are  administered, 
Each  petition  of  any  United  States  attorney  shall  contain  a concise  statement  of 
the  facts  upon  which  his  belief  is  based*  The  clerk  of  such  court  of  appeals  shall 
transmit  a true  copy  of  the  petition  to  the  chief  judge  of  the  district  concerned 
and  to  the  cleik  of  the  district  court  and  each  jury  commissioner  in  such  district. 

"(2)  Each  court  of  appeals  may  appoint  one  or  more  masters,  who  shall  sub- 
scribe to  the-  oath  of  office  required  by  section  1757  of  the  Revised  Statutes 
(5  U.S.C.  16)  and  serve  for  such  period  as  the  court  of  appeals  shall  determine* 
Upon  receipt  of  a petition  under  paragraph  (1),  the  court  of  appeals  may  enter  an 
order  of  reference  to  a master  directing  him  to  take  evidence  and  report  to  the 
court  of  appeals  findings  as  to  whether  or  not  the  facts  and  charge  specified  in 
such  petition  are  true*  Any  master  appointed  pursuant  to  this  subsection  shall 
to  the  extent  not  inconsistent  herewith  have  all  the  powers  conferred  upon  a 
master  by  rule  53  of  the  Federal  Rules  of  Civil  Procedure;  and  except  as  in* 
consistent  with  this  subsection,  all  proceedings  before  a master  shall  be  conducted 
in  conformity  with  procedures  prescribed  by  such  rule.  The  compensation  to  be 
allowed  to  any  persons  appointed  as  masters  shall  be  fixed  by  the  court  of  appeals 
and  shall  be  payable  by  the  United  States. 

“(3)  After  any  such  proceeding,  the  master  shall  report  his  findings,  and  the 
entire  record,  xo  the  court  of  appeals,  together  with  any  recommendations  as  to 
any  order  which  should  be  entered  by  the  court  of  appeals.  Upon  receipt  of 
any  such  report,  the  court  of  appeals  shall  cause  the  clerk  of  the  court  to  transmit 
a copy  thereof  to  the  chief  judge  of  the  district  concerned,  the  clerk  of  the  district 
court,  each  jury  commissioner  in  such  district,  and  the  United  States  attorney 
for  such  district,  together  with  an  order  to  show  cause  within  ten  days  why  a 
final  determination  of  the  court  of  appeals  should  not  be  made  upon  the  baste 
of  the  findings  or  recommendations  contained  in  such  report.  Upon  the  expira- 
tion of  such  period,  the  court  of  appeals  shall  make  a determination  affirming  or 
rejecting  the  validity  of  the  procedures  employed  in  selecting  persons  for  grand 
or  petit  jury  service  in  such  district,  or  of  the  manner  in  which  such  procedures 
are  administered,  unless,  prior  to  that  time,  exceptions  have  been  presented  to 
any  finding  or  recommendation  contained  in  such  report-  If  any  such  exception 
has  been  filed  with  the  court  of  appeals  and  served  upon  all  interested  parties 
prior  to  the  expiration  of  that  time,  the  court  of  appeals  shall  review  any  finding 
or  recommendation  of  the  master  to  which  such  exception  is  taken  before  it 
makes  any  determination  concerning  the  validity  of  such  procedures  or  of  the 
administration  of  such  procedure^. 

(<(4)  In  any  case  in  which  the  court  of  appeals  determines  that  any  of  the  pro- 
cedures employed  in  scieoting  persons  for  grand  or  petit  jury  service  in  the  ju- 
dicial district  concerned,  or  the  manner  in  which  such  procedures  are  administered, 
are  not  in  conformity  with  the  standards  and  requirements  prescribed  by  section 
1861  or  1883  of  this  title  or  by  the  other  provisions  of  this  section,  the  court  of 
appeals  may  enter  such  an  order  as  it  may  deem  necessary  and  appropriate  to 
enforce  the  right  of  citizens  of  the  United  States  to  serve  as  members  of  grand  or 
petit  juries  without  discrimination  on  account  of  race,  color,  sex,  political  affilia- 
tion, religion,  national  origin,  or  economic  or  social  status,  including,  but  not 
limited  to,  an  order  (A)  directing  the  clerk  of  court  or  his  deputy  or  any  jury 
commissioner  in  the  district  concerned 'to  adhere  to  the  standards  and  require- 
ments prescribed  by  section  1861  or  IS#®  of  this  title  or  by  the  other  provisions 
of  this  section  and  to  modify  or  terminate  any  procedures  used  for  the  selection 
of  grand  or  petit  jurors  in  such  district  widen  are  not  in  conformity  with  such 
standards  and  requirements,  or  (B)  striking  out  any  jury  panel  unlawfully 
constituted. 

“(5)  The  final  judgment  of  the  court  of  appeals  shall  be  subject  to  review  by 
the  Supremo  Court  of  the  United  States  upon  a writ  of  certiorari  in  accordance 
with  the  provisions  of  section  1254  (1)  of  ithis  title,  except  that  application  therefor 
shall  be  made  within  ninety  days  after  the  entry  of  such  judgment  ” 
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A BILL  To  protect  civil  rights  by  providing  that  R shall  be  a federal  ofTense  to  Injury,  oppress,  threaten* 
or  intimidate  any  citizen  In  the  free  erarcTsa  or  enjoyment  of  any  of  his  civil  rights;  by  provfdffig  criminal 
and  civil  remedies  for  unlawful  official  violence;  and  for  other  purposes 

Be  it  enacted  by  Ike  Senate  and  House  of  Representatives  of  the.  United  States  of 
America  in  Congress  assembtedt  That  this  Act  may  be  cited  as  the  “Protection 
Against  Unlawful  Violence  Act”* 

INTERFERENCE  WITH  FREE  EXERCISE  OH  ENJOYMENT  OF  CIVIL  EIGHTS , 

Sec*  2,  (a)  Section  241  of  title  18,  United  States  Code,  Is  amended  to’ redd  as 
follows;  : , . , 

“§241*  Conspiracy  against  rights  of  citizens  r ^ 

“(a)  If  two  or  more  persons  conspire  to  injure,  oppress;  threaten,  or  intimidate 
any  citizen  iii  the  free  exercise  or  enjoyment  of  any  right;  privilege,  or  immunity 
secured  or  protected  by  tlie  Constitution  or  la\vs  of  the  United  States,  or  because 
of  his  having  so  exercised  the  same;  or  k ■< 

“If  two  or  more  persons  go  In  disguise^on  the  highway,  dr  oh, the  premises*  of 
another,  with  intent  to  prevent  or  hinder  his  free  exercise  or  enjoyment  of  any 
right;  privilege,  or  immunity  so  secured  or  protected— 

“They  shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  ten 
years,  or  both;  aiid  if  personal  injury  results  they  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  twenty  years,  or  both). and  if  death  results 
they  shall  bc  imprisoned  for  uny  term  of  years  or  for  life* 

“(b)  Any  person  who*  under  color  qf  lpLW  or,  otherwise,  .willfully  injures,  op- 
presses, threatens,  intimidates,  or  willfully  attehiptfi  to  injure,  oppress,  threaten, 
or  intimidate  any  citizen—  .3 

“(l)  in  the  free  exercise  or  enjoyment  of  any  right,  privilege,  or  imiiumity 
secured  or  protected  by  the.  Constitution  or  laws  of  the  United  States  against 
deprivation  by  such  persons,  or 

“(2)  because  of  his  having  so  exercised  or  enjoyed  any  such  right,  privilege, 
or  immunity, 

shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  ten  years,  or 
both;  and  if  personal  injury  results  shall  bo  fined  not  More  than  $10,000  or  im- 
prisoned not  more  than  twenty  years,  or  both;  and  if  death  results  shall  be 
imprisoned  for  any  term  of  years  or  for  life,”  , 

(b)  The  enactment  of  this  section  shall  not  be  construed  as  indicating  an  intent 
on  the:  part  of  the  Congress  to  prevent  any  State,  any  possession  or  Commonwealth 
of  the  United  States,  or  the  District  of  Columbia,  from  exercising  jurisdiction  over 
any  offense  over  which  they  would  have  jurisdiction  in  the  absence  of  the  enact- 
ment of  this  section.  , 

protection  against  Violence  under  color  of  law 


Sec.  3*  (a)  Section  242  of  title  18,  United  States  Code,  is  amended  to  read 
as  follows: 

“ § 242,  Deprivation  of  rights  under  color  of  law 

“(a)  Whoever,  under  color  of  any  law,  statute,  ordinance,  regulation,  or  cus- 
tom, willfully  subjects  any  inhabitant  of  any  State,  territory,  or  District  to  the 
deprivation  of  any  rights,  privileges,  or  immunities  secured  or  protected  by;  the 
Constitution  or  laws  of  the  United  States,  or  to  different  punishments,  pains*  or 
penalties;  on  account  of  such  inhabitant  being  an  alien,  or  by  reason  of  fils  color, 
or  race,  than  are  prescribed  for  the  punishment  of  citizens,  shall  be  fined  not  more 
than  $1,000  or  imprisoned  not  mote  than  one  year,  or  both;  and  if  personal  injury 
results  shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  twenty 
years,  or  both;  and  if  death  results  shall  be  imprisoned  for  any  term  of  years  or 
for  life. 

“(b)  Whoever,  under  color  of  any  law,  statute,  ordinance,  or  regulation  or 
custom,  knowingly  performs  any  of  the  following  acts  depriving  another  person 
of  any  of  the  rights,  privileges,  or  immunities  secured  or  protected  by  the  Consti- 
tution or  laws  of  the  United  States  shall  be  fined  not  more  than  $1,000  or  impris- 
oned not  more  than  one  year,  or  both;  and  if  personal  injury  results  shall  be  fined 
not  more  than  $10,000  or  imprisoned  not  more  than  twenty  years,  or  both;  and 
if  death  results  shall  be  imprisoned  for  any  term  of  years  or  for  fife; 

“(1)  Subjecting  ahy  person  to  physical  injury  for  an  unlawful  purpose;  \J"  ; 
“(2)  Subjecting  any  person  to  unnecessary  force  during  the  course  of  ah  arrest 
or  while  the  person  is !beihg  held  in  custody;  M 
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"(3)  Subjecting  any  person  to  violence  or  maliciously  subjecting  such  person 
to  unlawful  restraint  in  the  course  of  elioting  a confession  to  a crime  or  any  other 
information; 

“(4)  Subjecting  any  person  to  violence  or  unlawful  restraint  for  the  purpose  of 
obtaining  anything  of  value; 

“(5)  Refusing  to  provide  protection  to  any  person  from  unlawful  violence  at 
the  hands  of  private  persons,  knowing  that  such  violence  was  planned  or  was  then 
taking  place;  or 

“(6)  Aiding  or  assisting  private  persons  in  any  way  to  carry  out  acts  of  unlawful 
violence.”  . 

(b)  The  enactment  of  this  aection.&ball  not  be  construed  as  indicating  an  intent 
on  the  part  of  the  Congress  to  prevent  any  State,  any  possession  or  Common- 
wealth  of  the  United  States,  or  the  District  of  Columbia,  from  exercising  juris- 
diction over  any  offense  over  which  they  Would  have  jurisdiction  in  the  absence 
of  the  enactment  of  this  section. 

FEDEHAL  Civil,  REMEDIES  FOR  UNLAWFUL  OFFICIAL  VIOLENCE 

Sim.  4.  Section  1979  of  the  Revised  Statutes  of  the  United  States  (42  U.S.C. 
1983}  is  amended  by  inserting  "(a)”  immediately  after  "Sec.  1979.”,  and  by  adding 
at  the  end  thereof  the  following: 

“(b)  Every  city,  county,  or  political  subdivision  of  a State  which  has  in  Its 
employ  a person  who,  under  color  of  any  statute,  ordinance,  regulation,  custom, 
or  usage  of  such  State,  subjeots,  or  causes  to  be  subjected,  any  citizen  of  the 
UnltecF States  or  other  person  within  the  jurisdiction  thereof  to  the  deprivation 
of  any  rights,  privileges,  or  immunities  secured  or  protected  by  the  Constitution 
or  laws  of  the  United  States,  Bhall  be  liable  to  the  party  injured  In  an  action  at 
law,  suit  in  equity,  or  other  proper  proceeding  for  redress  to  the  same  extent  as 
the  person  employed  is  liable  to  the  party  injured.  As  used  in  this  subsection, 
the  term  'State’  includes  the  District  of  Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgih  Islands,  Guam,  and  American  Samoa.” 

PROTECTION  OF  FEDERAL  OFFICERS  AND  UNIFORMED  MEMBERS  OF  THE  ARMED 
SERVICES  FROM  INJURY  AND  THREATS 

Sec.  6.  (a)  Chapter  73  of  title  18  of  the  United  States  Code  is  amended  by  adding . 
at  the  end  of  suon  chapter  the  following  new  section: 

“§  1510.  Injuring  or  threatening  to  injure  officers  of  the  United  States 

"Whoever,  by  force,  intimidation,  or  threat,  prevents  or  attempts  to  prevent 
any  person  from  accepting  or  holding  any  office,  trust,  or  place  of  confidence 
under  the  United  States,  or  attempts  to  induce  by  like  means  any  officer  of  the 
United  States  to  leave  tne  place  where  his  duties  as  an  officer  are  required  to  be 
performed;  or  whoever  injures  or  attempts  to  Injure  or  threatens  to  injure  any 
suoh  person  or  the  property  of  such  person  on  account  of  the  lawful  discharge  of 
the  duties  of  his  office,  or  while  such  person  is  engaged  in  the  lawful  discharge 
thereof;  or  whoever  injures  or  attempts  to  injure  or  threatens  to  injure  the  prop- 
erty of  any  suoh  person  so  as  to  molest,  interrupt,  hinder,  or  impede  suoh  person 
in  the  discharge  of  his  official  duties  shall  be  subject  to  imprisonment  for  not 
more  than  six  years,  or  a fine  of  not  more  than  $5,000,  or  both;  and  if  personal 
injury  results  shall  be  subject  to  imprisonment  for  not  more  than  twenty  years 
or  a fine  of  not  more  than  $10,000,  or  both;  and  if  death  results  shall  be  subject 
to  imprisonment  for  any  term  of  yearsor  for  life.” 

(b)  The  analysis  of  ohapter  73,  immediately  preceding  section  1601  of  title  18 
of  the  United  States  Code,  Is  amended  adding  at  the  end  thereof  the  following: 

"1510.  Injuring  or  throBtcnlcg  to  Injun  officers  of  tbe  United  States,” 

(c)  Section  1114  of  title  18  of  the  United  States  Code  is  amended  by  striking 
out  "officer  or  enlisted  man  of  the  Coast  Guard”  and  inserting  in  lieu  thereof 
“uniformed  member  of  the  Army,  Navy,  Air  Force,  Marine  Corps,  or  Coast 
Guard”. 

AMENDMENT  TO  SECTION  372  OF  TITLE  18,  UNITED  STATES  ' CODE,  TO  SPECIFY  THE 

PUNISHMENT  IF  PERSONAL  INJURY  OR  DEATH  RESULTS  FROM  A VIOLATION  OF 
. SUCH  SECTION'  , ■ / . 

Sec.  6.  Section  372  of  title  18,  United  States  Code, /is  amended  by  inserting, 
before  the  period  at  the  end  thereof,  a semipolon  and  the  following:  "and  if 
personal'injury  results  eaeh  of  such  persons  shall  bepned  not  more  than  $10,000 
or  Imprisoned  not  more  than  twenty  years,  or  both;  and  if  death  results  each  of 
such  nersona  sb  H imnrisoned  for  any  term  of  years  or  for  life”. 
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(8. 2923,  $9th  Cong.,  2d  sees.]  ^ ■ 

A BILL  Providing  for  jury  selection  In  Federal  «id  StaW  courts,  prasotortloh  dnd  Removal  to  federal 
courts,  civil  preventive  relief,  civil  Inderanlfltatlon,  and  for  othdr  purposes 

Be  it  enacted  by  the  SenateandHouae  of  Represcntalivesof  the  United  States  of 
America  in  Congress  assembled,  That  this  Act  may  be  cited  aa  “The  Civil  Rights  . 
Protection  Act  of  1966.” 

TITLE  I — JURY.  SELECTION  IN  FEDERAL  ANt)  STATE  CQtJRTS 

; . JURV  S^LBOTION  tfi  F^DBBAL  COuBTS  ' 

■ Section  101.'  Section  1804  eif  title  28;  Ufiited'StatesCods,  is  am  ended  id  read 
aef6Uowa:'  1 ; 

; . ■ ■ ■ y ‘ . ■ . . . , - , ■ : - t ■ | - ■■  , . T ' . 1 1 . = I ■ ' J ' ■ r.  . ''.Ill'  1 ' , ' ■ I ’ 1 ■,  J- 

'*{  1864t  Duties,  compensation  and  methods  of  selecting and  drawing  jmrflrs,  ; , 
“(a)  Jury  Commission* — A juiy  ^ cammission.  shall  be^  established  in  each 
judicial  district/  consisting  of  the  cleric  of  the  court  ot  a dhly  qualified  deputy 
clerk  acting  for  the  clerk*  and  one  or  more  jury  Commissionere,  appointed  by  the1 
district  court.  The  jury  commissioner  shaD  be  a citbftm  of  the  United  Statesof 
good  standing,  a resident  of  the  district,  and,  at  the  time  of  his  appointment,  £balt 
not  be  a member  of  the  same  political  party  as  the  clerk  of  the  court  or  a duly; 
qualified  deputy  clerk  acting  for  the  clerk.  If  more  than  one  jiuy  commissioner 
is  appointed;  each  may  be  designated  to  serve  in  one  or  more  of  the  places  where 
court  is  hold,  and  the  clerk  and  the  jury  commissioner  so  designated  shall  con- 
stitute the  jury  commission  for  that  part  of  the  district.  In  the  event  that  a 
jury  commissioner  Jg  unable  for  any  reiiaon  to  perform  his  duties,  another  jury 
commissioner  may  be  appointed,  as  provided  herein,  to  act  in  his  place  until  he 
is  able  to  resume  his  duties.  ■ 

“(b)  Jury  Selection, — 

“(I)  In  the  performance  of  its  duties,  the  jury  commission  shall  act  under 
the  direction  and  supervision  of  the  chief  judge  of  the  district. 

“(H)  The  names  of  persons  who  may  be  called  for  grand  or  petit  jury  service 
shall  be  obtained  under  a sampling  plan  prepared  by  the  jury  commission 
with  the  approval  of  the  chief  judge  and  designed  to  provide  a representative 
cross-section  of  the  population  of  the  judicial  district  without  exclusion  on  the 
basis  of  race,  color,  sex,  politick  or  religious  affiliation  Or  economic  or  social 
status*  The  pUth  for  obtaining  such  names  and  the  method  for  carrying  out 
such  plan  shall  be  prepared  in  consultation  with  and  approved  by  the  Director 
of  the  Administrative  Offioe  of  the  United  States  Courts,  who  may  call  upon 
the  Direotor  of  the  Bureau  of  the  Census  for  advice  and  assistance* 

“(ill)  From  the  names  obtained;  under  subsection  (ii)  of  this  subsection, 
the  names  of  not  less  than  thrCe  hundred  qualified  petaohst : publicly  drawn  by 
chance,  shall  bb  placed* in  the  iiiry  box;  wheel,  or  similar  device/ 

“(iv)  The  names  of  jurottf-ior  service  on  grand 'and  petit  juries  shall  be 
publicly  drkwn  by  chance  from  the  jury  box,  wheel,  or  similar  device, 

“(v)  In  determining  whether  persons  whose  names  are  to  be  placed' in  the 
jury  box,  wheel,  or  similar  device  are  qualified  as  jurors  under  section  1861  of 
title  28,  as  amended,  the  jury  conihiiseion  may  use  such  questionnaires  and 
other  means  as  the  chief  judge,  with  the  approval  Of  the  Director  of  the  Ad- 
minfstrative  Office  of  the  United  States  Courts,  may  deem  appropriate,  in- 
cluding the  administration  of  oaths.  The  questionnaires  may  Be  filled  out  by 
the  individual  or  by  another  on  his  behalf-  With  the  approval  of  the  chief 
judge,  the  jury  commission  tday  designate  deputy  clerks  and  Other  employees 
the  office  of  the  clerk  of  the  court  to  assist  the  commission  in  the  perform- 
ance of  its  duties/  fetid  to  perforin  under  its  direction  such  of  the  detailed 
duties  of  the  commission  as  in  the  opinion  of  the  chief  judge  could  be  assigned 
to  them, 

“(c)  Records.— The  jury  commission  dhall  keep  records  df  the  names  obtained 
under  subsection  (b)(U)  of  this  section,  the  names  of  persons  placed  in  the  jury 
box,  wheel,  or  similar  device,  the  questionnaires,  if  any,  returned  by  said  persona, 
the  names  and  race  of  the  persons  drawn  from  the  jury  box,  wheel,  or  similar 
device,  the  names  of  those  performing  jury  service  and  the  dates  thereof,  and  such 
additional  appropriate  records  as  the  chief  judge  may  direct*  Such  records 
shafirbe  retimed  tor  a period  of  not  less  thin  four  yeana- 

,£(d)  Enforcement  by  CouAt  of  Affbals.^—  On  application  of  any 
residing  in,  or  litigant  In,  any  judicial  district  or  of  the  Attorney  General  df  the 
United  States,  alleging  that  the  jury  selection  procedures  or  recordkeeping 
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requirements  set  forth  in  subsections  (b)  and  (o)  of  this  section  are  not  being  fully 
implemented,  the'  United  States  court  of  appeals  for  the  judicial  circuit  In  which 
said  Judicial  district  is  located  shall,  upon  a showing  thereof,  appoint  jury  com- 
missioners responsible  to  said  court  of  appeals  and  direct  such  jury  commissioners 
in  the  selection  of  juries  and  the  keeping  of  records  in  accordance  with  such  sub- 
sections (b)  and  (b)  of  ibis  seotion.  Where  evidence  is  required  for  a determina- 
tion by  the  court  of  appeals,  the  court  may  hear  the  evidence  itself  or  appoint  a 
master,  to  act, for  it  in  accordance  with  law. 

"(e)  Return  or  Just  Supervision. — The  court  of  appeals  may,  on  its  own 
motion  or  on  Application  of  the  chief  judge  of  the  judicial  district,  direct  the  return 
of  supervision  and  control  of  the  jury  selection  procedures  to  the  chief  judge  and  to 
the  jury  commission  for  said  judicial  district  at  any  time  when  the  court  of  appeals 
finds  that  there  is  reasonable  cause  to  believe  that  the  jury  selection  procedures 
and  recorcUce^g^ii^e^uirem^nta  prescribed  in  subsections  (b)  and  (o)  of  this  seo- 

: "(f)  CoMPBNSATioN.—'-E&ch  jury  commissioner  appointed  on  a part-time  basis 
shall  be  compensated  for  his  services  at  the  rate  of  $2S  per  day  fbr  each  day  in 
which  he  aotuaUy  and  necessarily  is  engaged  in  the  performance  of  his  nflfrifll 
duties,’ .to  be  paid  upon  certificate  of  the'onief  judge  of- the  district. 

■ "Each  jury  commiesidner  appointed  on  a f ull-thne  basis  shall  receive  a salary  to 
be  fixed  from  time  to  time  by  the’ Judicial  Conference  of  the  United  States  at  a rate 
whioh,  in  the  opinion  of  the  Judicial  Conference,  corresponds  to'  that  provided  by 
the  Classification  Act  of  1949,  as  amended,  for  positions  in  the  executive  branch 
with  comparable  responsibilities. 

"Each  jury  commissioner  shall  receive  his  traveling  and  subsistence  expenses 
within  the  limitations  presoribed  for  clerks  of  district  courts  while  absent  from  his 
designated  post  of  duty  on  official  business. 

“(g)  Delegation. — Any  of  the  powers  or  duties  conferred  upon  the.  chief  judge 
under  this  section  may  be  delegated  by  him  to  another  judge  of  the  district: 
Provided,  however.  That  where  part  of  a district  by  agreement  or  order  of  court  is 
.assigned  to  one  particular  judge  and  he  customarily  holds  court  there,  as  to  such 
part  of  the  district  he  shall  perform  the  functions  arid  fulfill  the  duties  conferred 
upon  the  chief  judge -in  this  section.”  - 
Sec.  102. ; Section.  1861(2)  settihg  forth  qualifications  of  Federal  jurors  is 
amended  by  striking  out  the  words  "read”  and  "writCi-* 

Sec.  1 03 v Section1 1863  is  amended  by  adding  the  following  sentence  to  auo- 
section  (b):  "If  the  district  judge  determines  that  the  ability  to  read  or  write 
English  is  reasonably  required  in  order  for  jurors  to  perform  their  duties  in  any 
particular  case  or  cases*  he  shall  be  empowered  to  exclude  those  who  cannot  read 
or  write  English*  except  that  no  person  shall  bo  excluded  on  this  ground  who  has 
completed  the  sixth  grade  in  an  English  language  school/’ 

Sec.  104.  Seotion  1871  Is  amended  by  striking  the  words  "$10  per  day”  and 
inserting  in  their  place  “$15  per  aay  or  loss  of  pay;,  whichever  is  greater”:  and  by 
striking  the  words  "$14  for  each  day”  and  inserting  in  their  place  "$20  per  day  or 
loss  of  pay,  whichever  is  greater  for  each  day”;  and  by  striking  the  words  "sub- 
sistence of  $10  per  day  shall  be  allowed”  and  inserting  in  their  place  "subsistence 
allowance  given  to  Federal  employees  shall  be  allowed”;  and  by  striking  the 
words  "jury  fees  in  excess  of  $10  per  dtein”  and  inserting  in  their  place  "jury  fees 
in  excess  of  $16  per  diem,” 

JUBY  SELECTION STATE  COURTS 

Sec.  106.  Records. — Each  State  or  lbcal  court  shall  keep  records  of  the  names 
of  all  persons  on  the  jury  list  for  said  court?  names  of  those  persons  placed  in  the 
jury  box*  wheel  or  similar  device*  questionnaires*  applications*  or  documents  of 
any  sort  used  in  the  selection  of  jurpis*  the  names  and  race  of  the  persons  drawn 
from  the  juiy  box,  wheel  or  siafil&r  device*  the  names  of  those  performing  jury 
service  and  the  dates  thereof*  and  such  additional  appropriate  records  as  the  judge 
or  judges  of  said  court  may  direct,  Such  records  shall  be  retained  for  a period  of 
not  less  than  four  years.  , , , 

Sec*  109,  Jury  Discrimination, — (a)  On  application  of  any  citizen  residing 
within  the  area  of*,  or  any  litigant  in*  any  State  or  local  ,eourt*  or  of  the  Attorney 
General  of  the  United  States,  alleging  that  persons  have  been  systematically 
excluded  from  grand  or  petit  juries  on  grounds  of  race  or  color  in  such  State  or 
local  court  or  that  the  recordkeeping  requirements  of  section  106  are  hot  being 
fully  implemented*  the  Federal  district  court- for, the  distrlob  in  which  sal^  State 
or  local  court  is  located  shall,  upon  a showing  thereof,  direct  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts*  directly  or  through  subordinate 
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officials,  to  assume  responsibility  for  the  selection  and  administration  of  juries  in 
that  State  or  local  court,  and  the  Director  shall  administer  aiid;  Supervise  the 
selection  of  juries  in  accordancewith  the  procedures  set  forth  insUbBeotions,;(b) 
and  (o)  of  seotion  101.  The  Director  may, 1 if  practical,  use  the  Federal  list  ot 
part  thereof  of  jurors  for  the  area  in  which  said  State  dr  local  ooiirt  is  located. 
The  Director  snail  aot  without  regard  to  State  and  local  laws  and  regulations 
applicable  to  jury  selection  and  service  in  Baid  State  or  local  court  and  all  Judges' 
therein  shall  apply  Federal  law  governing  jury  selection  and  servioe.  TheDiredtolf 
may,  in  accordance  with  civil  service  laws,  appoint  and  fix  the  compensation;  of 
Biicn  officers,  attorneys  and' employees,  and  make  such'  expenditures,  as  may  be 
necessary  to  carry  out  his  duties  under  this  section. : The  Direotor  may  ctUL  upon 
the  Director  of  the  Bureau  of  the  Census  for  advice  and  assistance  m carrying1 
out  his  duties.  - - ■ : 1 

(b)‘  Any  final  judgment  of  any  Federal  dr  State  court' within  five  years  prior  to 
the  filing  of  the  application  in  the.  district  court  and 1 whether  prior  to  dr  after  the 
effective  date  of  this  Act,  determining  that  there  has  been  aysfcemhtic  exclUBion 
from  jury  service  on  grounds  of  race  or  color  In  any = State  or  local  courts  shall: 
establish  such  exclusion  unless  the  State  or  local  court,  through  itB  clerk  or  other 
appropriate  offioial,  satisfies  the  district  court  that  such  exclusion  nb‘  longer  exists. 

(o)  Whenever  it  is  shown  that  over  a period  of  two  years  the  ratio  which  the 
number  of  persons  of  any  race  or  color- within  the  area  of  any  State  or  loCal  court 
bears  to  the  total  population  of  that  area  exceeds  by  ono-*third  or  more  the  ratio 
which  the  number  of  persons  of  that  race  or  color  serving  on  grand  andjietlt  juries 
bears  to  the  total  number  of  persons  serving  on  suoh  juries,  this  shall  be  deemed  to 
. establish  systematic  exclusion  on  grounds  of  race  or  color:  Provided,  however.  That 
in  case  all  or  part  of  the  two-year  period  antedates  the  effective  date  of  this1  Act, 
the  State  or  local  court,  through  its  clerk  or  other  appropriate- offioial,  shall  be’ 
given  the  opportunity  to  demonstrate  that  such  exclusion  no  longer,  exists. 

Sbc.  107.  The  State  or  local  court  may  make  application  for  reinstatement  of 
State  procedures  to  the  United  States  District  Court  for  the  District  of  Columbia 
which  may  approve  the  reinstatement  of  said  procedures  if  it  finds  that  there  is  no 
longer  reasonable  oause  to  believe  that  persons  will  be  excluded  from  jury- service 
by  reason  of  race  or  color,  or  that  there  will  be  continued  failure  to  keep  records. 

Sbo.  108.  Whenever  the  Attorney  General  has  reasonable  oause  to  believe  that 
any  change  in  the  qualifications,  standards,  or  limitations  on  the  right  to  a jury 
trial,  operation  of  the  jury  system,  or  the  selection  of,  or  challenges  to,  individual 
jury  members  or  panel,  for  any  ease  or  olasB  of  cases  in  any  State  or  local  court 
different  from  those  in  force  and  effect  on  January  1,  1966,  will  have  the  purpose 
or  effect  of  circumventing  this  title,  he  may  bring  an  action  in  the  Federal  distriot 
court  for  the  distriot  in  which  such  State  or  local  court  is  located  to  enjoin  such 
change  in  qualifications,  standards,  limitations,  operation,  selection,  or  challenge 
and  the  district  court  may  grant  suoh  temporary  or  final  relief  as  may  be  neces- 
sary to  prevent  such  circumvention  of  this  title. 

OBNBBAL 

Sbc.  109.  Sections  106(e)  and  202(f)(ii)  shall  not  apply  in  any  area  unless  a 
racial  or  color  minority  constitutes  at  least  10  per  centum  of  the  total  population 
of  the  area,  . 

Sbc.  110.  Any  person  who  willfully  fails  to  comply  , with  the  recordkeeping 
requirements  of  this  title  Bhall  be  fined  not  more  than  $1,000  or  imprisoned  not 
more  than  one  year,  or  both. 

Sbo.  111.  The  provisions  of  title  42,  United  States  Code,  sections  1974  (a), 
(b),  (c)*  and  (d)  shall  apply  with  respect  to  jury  records  required  to  be  maintained 
under  this  title.  . 

Sbc.  112.  This  title  shall  become  effective  ninety  days  after,  the  date  of  Its 
enactment. 

TITLE  II— PROSECUTION  IN  AND  REMOVAL  TO  FEDERAL  COURTS 

FEDERAL  TRIAL  OF  STATE  OFFENSES 

Sbc.  201.  The  distriot  courts  of  the  United  States  shall  have  original  jurisdic- 
tion, concurrent  with  the  courts  of  the  States,  of  all  prosecutions  for  offenses 
(whether  felonies,  misdemeanors  or  other  offenses)  defined  by  the  laws  of  the 
State  or  of  any  subdivision  of  the  State  where  acta  or  omissions  constituting  the  1 
charged  offense  occur,  whenever  prosecution  of  such  offenses  In  a Federal  district 
court  Is  neoessary  and  proper  to  assure  equal  protection  of  the  laws; 
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Sec.  202,  (a)  Objection  to  the  jurisdiction  of  the  district  court  conferred  by 
section  201  shall  be  entertained  only  if  made  before  trial  and  in  the  manner 
authorized  by  the  Federal  Rules  of  Criminal  Procedure  In  effect  at  the  time  of 
the  objeottQn,-  Ifsuch  objection  is.  not  made  before  trial,  the  jurisdiction  of  the 
district  court  shall  not  thereafter  be  questioned  in  any  manner  or  by  any  court, 

(b)  In  the  event  of  a- properly  presented  objection  to  the  jurisdiction  of  the 

district  court  under  section  201,  the  question  whether  tho  prosecution  of  the 
charged  offense  in  a Federal  .district  is  necessary  and  proper  to  assure  equal 
protection  of  the  laws  shall  be  promptly  decided  by  the  district  court  sitting 
without  jury, 'and  its.  decision  sustaining  or  overruling  the  objection  shall  be 
renewable  by.  interlocutory  appeal  to  the  court  of  appeals  within  ten  days  after 
thebntry  of  the  order.  ; ; 

(c)  If  any  one  of  the  circumstances  specified  in  subsection  (d)  of  this  section 
and' any  one  of  the  circumstances  specified  in  subsection  (e)  of.  this  section  are 
established  by  ^preponderance  of  the  evidence,  the  district  court  shall  find  that 
prosecution' of  the  charged. offense  in  a Federal  district  court  is  necessary  and 
proper,  to  < assurd  equal'  protection  of  the  laws. 

. (d)  The  circumstances  first  referred  to  in  subsection  (c)  of  this  seotion  are  that 
the  victim  of  the  offense  is: 

;(i)  A member  of  a racial  or  color  group  subject  to  the  discrimination  set 
forth- in  subsection  (e)  of  this  seotion;  or 

(ii)  A person  Who,,  by  words  or  action,  was  advocating  or  supporting  at  or 
near  the  time  of  the' offense  the  exercise  or  enjoyment  by  any  member  or 
members  of  such  group  of  equal  protection  of  the  laws. 

(e)  The  circumstances  second  referred  to  in  subsection  (o)  of  this  section  are ; 
that  in  any  county  or  Other  political  subdivision,  where,  under  applicable. State 
law  the  offense  might  be  tried,  the  members  of  any  racial  or  color  group  are — 

(i)  systematically  excluded  from  actual  service  on  grand  or  petit  juries 
in  the  State  or  local  courts,  whether  their  absence  be  caused  by  exclusion 
from  the  venires,  or  by  excuses  or  challenges  peremptory  or  for  cause,  or 
otherwise; 

(ii)  systematically  denied  in  any  manner  the  franchise  in  elections,  at 
which  any  prosecuting  official  or  judge  in  the  county  or  other  political 
subdivision,  or  any  official  who  appoints  any  such  prosecuting,  official  or 
judge,  is  elected; 

(hi)  systematically  segregated  in,  or  discriminated  against  in  any  manner 
in  .conheotion  with  the  services  or  facilities  of,  State  or  local  jails,  prisons, 
police  stations,  courts  or  other  public  buildings  related  to  the  administration 
of  justice;  : 

(iv)  systematically  subjected  to  harsher  punishment  upon  conviction  of 
crime  than  those  to  which  persons  generally  convicted  of  crime  are  subjected ; 
*or 

(v)  systematically  subjected  to  more  onerous  terms  or  conditions  of  bail 
or  conditional  release  than  those  to  which  defendants  generally  are  subjected. 

(f) (i)  Any  final  judgment  of  any  Federal  or  State  court  within  five  years  prior 
to  the  commencment  of  the  prosecution  under  section  201  determining  that  there 
has  been;  on  grounds  of  race  or  color;  systematic  exclusion  from  jUry  service  in  the 
State  or  local  courts  of  the  county  or  other  political  subdivision,  or  systematic 
denial  of  the  franchise  in  any  election  in  the  county  or  other  State  political  sub- 
division shall  establish  the  circumstance  described  in  subsection  202(e)  (1)  or  (ii), 
as  the  ease  may  be,  unless  the  defendant  Satisfies  the  court  that  the  circumstances 
described  in  said  subsection  (i)  or  (ii)  no  longer  exiat. 

(ii)  Whenever  it  is  shown  that  over  i.  penod  of  two  years  the  ratio  which  the 
number  of  persons  of  any  race  or  color  within  the  county-  or  other  political  sub* 
division  bears  to  the  total  population  of  said  county  or  other  political  subdivision 
exceeds  by  one-third  or  more  the  ratio  which' the  number  of  persons  of  that  race  or 
color  serving  on  grand  and  petit  juries  bears  to  the  total  number  of  persons  serving 
on  such  juries,  or  the  ratio  which  the  number  of  persons  of  that  race  or  color  regis- 
tered to' vote  bears  to  the  total  niUrfoer  of  persons  registered  to  vote,  this  shall  be 
deemed  to  establish  the  circumstances  described  in  subsection- 202(e)  (i)  or  (ii): 
Provided  however,  That  in  case  all  or  part  of  the  two-year  period  antedates  the 
effective  date  of  this  Act,  the  defendant  shall  bo  given  the  opportunity  to.  demon- 
strate that  such  exclusion  from  juries  or  franchise  no  longer  exists.  . 

Sec,  203.  (A)  Prosecutions  [under  the  jurisdiction  conferred  by  section  201  shall 
be  commenced  by  indictment  by  a Federal  grand  jifrjr  in  aiycases  in  which  the  Con- 
stitution requires  that  prosecution  be  by'  mdfcttndnt;  in  .other  cases,  prosecution 
may  be  by  indictment  or  by  information. 
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(b)  The  district  court  shrill  not. proceed  in  the  exercise  of  jurisdiction  conferred 
by  suction  201  unless,  at  or  prior  to  final  arraignment  in  the  district-court,  there  is 
filed  with  the' district  court  a certificate  of  the  Attorney.  General  of  the'  United1 
States  that  prosecution  of  the.  cause  by  the  United  Utftteb  in  a Federal  district 
court  would  fulfill  the  responsibility  ofthe  United States  Government  to  assure 
equal  protection  of  thelaws.-  Upon  the  filing  of  shch  a certificate^  the  jurisdiction: 
given  Dy  section  201  shall'  become  exclusive  of  the1  Courts  of  any- State,  and  the 
prosecution  shall  thereafter  be  conducted  exclusively  by  the  Attorney  General 
of  the  United  States  or  his  designate.  Upon  the  filing  of  the  certificate,'  no  State 
court  shall  have  or  retain  jurisdiction  of  any  offense  charged. against  the  defendant 
prosecution  for  whldh  would  donstitii te  j eoprirdy  i n reripect’  of  the  offense  described 
in  the  certificate.1  The  certificate "df  the  Attorney  Gbnehtlfehall'iibt  be  Subject  to 
review  by  afiy  cdurt.  r'  ':v'  ■; 

(o)  If  the  Certificate  of  the  Attorney  General  described  In  subsection  (b)  of  this 
section  is  not  filed  at  or  prior  to  final  arraignment  in  thedistrict  court,-  the  district 
court  shall 'dismiss  the^plrobeoutloh  without  prejudice.  ' : 

(d)  Notwithstanding  the-  berfificritedf  the  Attorney 1 Q’enefal  described  id’  sub- 
section (b)  of  this  section : has  iiptyet  'Hpeh  filed  attdn'6  judicial*  finding  has  yet 
been  made  sustaining  the  jurisdiction  of  a Federal  courtundCr  Section  201  of  this 
Act,  Federal  judicial,;  executive,  administrative  and  law' enforcement  officers  arid 
agencies,  including  but'  not  limited  to  FCdefal  judges,  Cdnunisslouera,  marshals, 
grand  juries,  prosecuting  attorneys,  and  the  Federal  Bureau  of  Investigation 
may  exercise  all  powers  given  them  by  thelawsof  the  United  States  in  order  to' 
prevent  and  investigate  any  offense  within  the  jurisdiction  conferred  by  section 
201  and  to  apprehend  and  prosecute  the  offender  or  offenders'.  In -any  base 
where  such  powers  by  the  general  laws  of  the  United  States  arc  restricted  to 
felonies,  the  same  powers  tanay  be'  exercised  in  cases  involving  misdemeanors  or 
other  offenses  within  the  jurisdiction  conferred  by  section  201.'  The  authority 
given  Federal  executive,  administrative  and  law  enforcement  officers  and  agencies 
under  this  subsection  shall  be  exercised  subject  to  the  direction  of  the  Attorney 
General  of  the  United  States,  but  if  :the  delay  Of  their  exercise  until  a direction 
of  the  Attorney  General- is  received  is  impracticable  in  order  effectively  to  prevent 
or  investigate  any  offehsc  iyithih  the  jurlsdict ton  given  by  section  20L  of  this  Act 
or  to  apprehend  or  prosecute  the  offender  or  offenders,  they  mriy  be  exercised' 
without  direction  of  the  Attorney  General.  The  Attorney  General  is  authorized 
to  issue  rules  and  regulations  for  the  Implementation  of  this  subsection. 

BEMOVAI/  BV  tut!  ATTOBNEY  GENERA!. 

Sec.  204.  (a)  Where  tt  prosecution  has  been  commenced  hi  any  court  of  a 
State  in  respect  of  ariy  offense  within  the  jurisdiction’  conferred'  by  section  201 
of  this  Act,  the  United  States  may  at  any  time  before  jeopardy  attaches  remove 
the  prosecution  for  trial  to  the  district  court  for  the -district  embracing  the  place 
wherein  the  prosecution  in  pendihg. 

(b)  Such  removal  shall  be  instituted  by  the  filing  ih  the  district  court  ofthe 
certificate  of  the  Attorney  General  described  in  section  203(b)  of  this  Act,  which 
certificate  shall  identify  the  prosecution  to- be  removed.  The  filing  of  this  cer- 
tificate, together  with  the  filing  of  a copy  thereof  with  the  judge  or  clerk  of  the 
State  court  in  which  the  prosecution  fs  pending  (which  filing  may  precede  or 
follow  or  be  contemporaneous  with  the  filing  of  the  certificate  in  the  district 
court)  shall  effect  the  removal,  and  the  jurisdiction  of  the  State  court  shall  there- 
upon terminate  and  all  State  court  proceedings  thereafter  shall  be  hull  and  void 
for  all  purposes  unless  and  until  the  case  is  remanded.  ’ Following  removal  under 
this  seotion: 

(i)  the  jurisdiction  conferred  by  subsection  r(a)  of  this  sectfon  shall  be 
exclusive  of  the  courts'  of  any  State,  and  the  prosecution  shall  bo  conducted 

exclusively  by  the  Attorney  General. or  his  designate;  and 

(ii)  no  State  court  shrill  haVe  at  retain  jurisdiction  of  any  offense  charged 
against  the  defendant,  prosecution  for  which  would  constitute  jeopardy  in 
respect  of  the  pffense  described  in  the  certificate. 

‘ (iii)  the  certificate  6f  th'ri  Attorney  General  shall  hot  be  subject  to  review 
by_any  court.  ' •"  • 

, (c)  Where  the  offense'  charged  la  one  required  by  the  Constitution  to  be  prese- 
outed  by  indictment  aM  rio  sqch  indictment  was  returned  prior  to  removal,  in- 
dictment by  a Fedb/ar^rririd  jufy  shall  be  required  wjthin  a reasonable  tiiVieor  the 
proceeding  shrill  be'rethahded  to  the  State  court.  - 

. Sec.  205.  (a)  The  Federal  Rules  of  Criminal  Procedure  shall  appiv  to  proceed- 
ings under  sections  201  through  204. 

fin.  i 
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(b)  Any  person  convicted  In  proceedings  under  sections  201  through  204  shall 
be  sentenced  to  the  fine,;  term  or  imprisonment,  or  both,  prescribed  by  the  State 
law  applicable  to  the  offense,  of  which  he  Is  convicted.  For  all  other  purposes 
of  imposition  or  execution  of  sentence,  including  but  -not  limited  to  the  payment 
of  fine,  custody,  probation,  parole,  and  pardon,  he  shall  be  treated  as  a person 
convicted  and  sentenced  under' the  oriminal  laws  of  the  United  States.  ■ ■ 

(c)  Sections  201  through  205,  inclusive,  shall  become  inoperative  on  and  after 

January  1,  1076,  • ’ ' 

INVESTIGATION  OF  JDBY  BXCI.OSION  . 

Sec.  208.  (a)  The  Uhitetl  States  Commission  oil  Civil  lights  shall  investigate 
the  service  on  grand  and  p^tit  Juries  by  members  racial  or  color  , groups,  in  the 
State' and  local  courts  of  any  county  or  other  political  subdivision  in  which  it  be- 
lieves. that  there  may  be  disparate  treatment  of  members  of  different  racial  or 
color  groups.  . . ...  .•  ...  ; , .i™  ■<  . ■ • 

(b)  Before  publishing  the  results  of  apy  such, investigation,  the  Commission 
shall  furnish  a copy  of  its  proposed  findings  te  .the  State^r  local  court,  the  jury 
commissioners  and  any  otjtjer.  officials  responsible  for  jury  pdeotion  in  the  opupty 
or  other  political  subdivision. concerned  and, sJ|iall. give  them  an  opportunity  to: 
controvert  any  of  the  proposed  findings,  .Upon  consideration  of  their  responses 
aiid  such  consultation  with  the  affected,  commissioners  and  officials  as  may  be 
Indicated,, the  Commission  may, revise  Its  Proposed  findings.; ,. If  any  of  those  pro- 
posed findings  remain  controverted,  the  (Jornmlscionshall  cause  a public  hearing 
to  be  held  in  the  county-  brother  political  subdivision  concerned  to  consider,  the 
remaining  issues  of  fact.  ! Such  hearing  may  be  held  by  the  Commission  or  by  a 
person  or  persons  designated  by  it  who  may  but  need  not  be  a member  or  members 
of  the  Commission  or1  its  staff;  the  person  dr  persona  thus  designated,  shall  have 
all  the  powers  the  Commission  would  have  in  regard  to.  the  conduct  of  such  a 
hearing.  If  any  BUchhearing  is  not  held  by  the  Commission  itself,  the  person, or 
persons  conducting  it  shall  prepare,  a report  which . shall,  bp  forwarded ; to  the 
Commission  together  with  such  comments  thereon  as  local  officials  may  make  and 
with  the  record  of  the  hearing!  The  Commission  shall:  thereafter  publish  its 
findings  and  a detailed  summary  of  the  data  on  which  those  findings  are  based. 
Judicial  notice  of  thp  findings  of  the  Commission  and  the  data  contained  in  its 
detailed  summary  shall  b.e  taken  in  any  judicial  proceeding  Jh  any,, com t._  , 

(c)  In  any  action  or- proceeding. under  this. the  Commissions  findings  and 

summary  of  data  under  subsection  (b)  of  this  section  snail  constitute  evidence  of 
the  faots  presented  therein  and,  expept  to  the,  .extent  that  the  party  controverting 
those  facts  satisfies  the  court,  by  evidence  oh  the  record  as  a whole,  that  particular 
findings  or  data  are  not  correct,  the  courts  shall  accept  the  Commission's  findings 
and  data  aB  adequately  probative  of  all  the  facts  contained  therein  and  shall  make 
itslindinga  in  accordance  therewith. , . ; LJ  : ' . 

(d)  In  proceedings  under  this  section,  the  Commission  shall  have  all  the  powers 
granted  it  under  all  other  statutes;  and  the  powers  conferred  on  it  by  this  section 
are  in  addition  to  its  powers  under  such  other  statutes'.  . 

FEDERAL  OFFENSES • 

Sec.  207.  18  U.8.C.  241  is  amended  to  read  as  follows: 

"(a)  Whoever,  whether  acting  under  color  of  law  or  otherwise — 

. “(1)  willfully  injures,  oppresses,4  threatens,  or  intimidates  any  person  in 
the  free  exercise  or  enjoyment  of  any  right,  privilege,  or  immunity  granted, 
secured,  or  protected  by  the  Constitution  or  laws  of  the  United  States,  or  be- 
cause of  hlsnaving  so  exercised  the  sapie;  or  . 

“(2)  intentionally  commits  an  assault  or  an  assault  and  batteryupon  any 
person  exercising,  attempting  to  exercise,  or  advocating  the  exercise  of,  any 
right,  privilege,  or  immunity  secured  or  protectejl  against  discrimination  on 
the  grounds  of  race  or  color  by  the  Constitution  or  laws,  of  the  United  States; 
or 

"(8)  intentionally  commits  an  assault  qr  an  assault  ancj  battery  upon  any 
person  using  direotly  or  itidlrcc4’y,  the  facilities  of  interstate  commerce,  or 
traveling  therein,  or  upon  any  jxsrcon  where  the  pssatlant  uses,  direotly  or 
indirectly,  any  facility  of  interstate  commerce,  or  anything  that  has  moved  in 
Interstate  commerce,  inlthe  commission  of  thp  assault  or  assault  and  battery, 
when  the  purpose  or  reasonably  foreseeable  effect  of  /such  assault  assault 
and  battery  Is  to  prevent  any  person  or  daps  of  persons  from  exercising  or 
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advocating  equal'  itfohts'  or  opportunities  free  ftora  discrimination  oil  the 
grounds  of  race  or  colpr,  or  to  intimidate  any  person  or  class  , of  persons  in  the 
exercise  or  advocacy  of  such  rights  or  opportunities;  shall  upon  conviction 
thereof,  be  fined  hot  m6re  than  $1,000 -or  imprisoned  for  not  more’ than  ode 
year,  or  both:  except  that  if  in  the  course  of  the  act  Or  acts  for  which  he  is 
Convicted  he  inflicts  death  or  grave  bodily  injury  ,'heshaU  be  fined  not  more 
than  $10,000  and  Imprisoned  for  not  more  than  twenty  years,  or  both.  '• 

“(b)  If  two  or  more  persons  go  in  disguise  on  the  highway  or  on  the  pr6miseisof; 
another,  with  intent  to  prevent  or  hinder  the  free  eXerdBC  or  enjoyment  of  ' any 
right,  privilege,  or  immutfity  covered  by  subsection  (a)  of  this  section, 'thejr  shall, 
upon  conviction,  be  subject  to'  the  ^penalties  in  subjection  (a)  of  this  aeotion:”  ‘ ; 

TITLE  III— CIVIL  PREVENTIVE  RELIEF  • ; 1 ; 

Sec.  301.  Whenever  any  person  has  engaged  or  i there  are  reasonable  grounds 
to  believe  that  any  person  is  about  to  engage  in  any  act'  Or  practice  which' would 
deprive  any  other  person  beoause  of  raoe  or  color,  of  any  right,  privilege, ^or 
immunity,  granted,  secured,  or  protected  by  the  Constitution  or  laws  ‘of  the 
United  States,  such  other  person  in  his  own  right  or  the  Attorney  General  for. or 
in  the -name  of  the  United  States,  may  institute' a- civil  Motion  or  Other  proper 
proceeding  for  preventive  relief,  including  an  application 'fora  permanent  or 
temporary  injunction,  restraining  order,  order  requiring  the  posting 'of  a bond -to 
seoure  compliance  with  any  order  of  the  court,  or  other  order.  7 . 

SeC.  302.  Whenever  any  person-  has  engaged  Or  there  are  - reasonable  grounds 
to  believe  that  any  person  is  about  to  engage  in  any  act  or  practice  which  would 
deprive  any  other  person1  of,  or  hinder  him  in  the  exercise  of,-,  the  right  to  speak, 
assemble,  petition,  or  otherwise  express  himself  for  the  purpose  of  advocating 
eqt  lalit.v  of  persons  or  opportunity  free  frdm  discrimination  because  of  race  or  color, 
such  other  person  in  his  own  light,  or  the  Attorney  General  for  or  in  the  name  of 
the  United  States,  may  institute  a civil  action  or  other  proceeding  for  preventive 
relief,  including  an  application  for  a permanent  or  temporary  injunction,  restrain-* 
ing  order,  order  requiring:  the  posting  of  bond  to  secure  compliance  with  any  order 
of  the  oourt,  or  other  order;  provided  that  such  other  person  above  mentioned 
is  a person  described  in  subsection  202(d)  (i)  or  (ii)  ana  any  one  of:  the  circum- 
stances specified  in  section  202(e)  is  established  by  a preponderance  of  the  evidence . 
The  provisions  of  section  202(f)  shall  : be  applicable  in  proceedings  under  this 
Beotion,  - 1:  ’■  . 5 ' . . • - 

Shc.  303.  In  any  proceeding  under  this  sectforr  the  United  States  shall  be 
liable  for  costs  the  same  as  a private  person.  The  district  courts  of  the  United 
States  shall  have  jurisdiction  of  proceedings  instituted  pursuant  to  this  title  and 
shall  exercise  the  same  without' regard  to  whether  - thb  party  aggrieved  shall  have 
exhausted  any- administrative  or  other  remedies  that  may  be  provided -by.  law, 

TITLE  IV— REMOVAL  BY  CERTAIN  DEFENDANTS  • 

Sec.  401.  Any  defendant  in  a criminal  action  or  ip  a civil  or  criminal  contempt 
action  in  a State  or  local  court  may  remove  said  aotjon.to  the.  district  court  of  the 
United  States  for.  the  district  embracing  the  place  wherein  it  is  pending  if  the 
defendant  is  a person  described  in  either  subsection  (i)  or  (ii)  of ; seotion  202  (d) 
and  if  any  one  of  the  circumstances  specified  in  section  202(e)  is  established,  by  a 
preponderance  of  the  evidenoe.  The  provisions  of  section  202(f)  shall  be  ap- 
plicable in  proceedings  under  this  seotion.  ...........  ; 

Sbc.  402.  Any  defendant  In  any.  action  or  proceeding '.(civil,  criminal,  .or 
otherwise)  in  a State  or,  local  court  may  remove  said  action  .or  proceeding  to  the 
district  court  of  the  United  States  for  the  district  embracing  the  place  .wherein  it 
is  pending  if  the  action  or  proceeding's  maintained  for  or  on,. account  of  any  act 
or  omission  in  the  exercise  of  the  freedoms  of  speech,  of  the  press,  of  assembly  or  of. 
petition  guaranteed  by  the  Constitution  or  daws  of.  the  United  States  for  the 
purpose  of  advocating  or  supporting  racial  equality  or  of  protesting  the  denial  of 
racial  equality;  or  any  act  or  omission  protected  by  the  Constitution.or  laws  of  the 
United  States  against  abridgment  or  interference  by  reason  of,  race  or  color.  > ■ ' 
Sec.  403.  The  procedures  set  forth  in  sections  1446  and  1447  of.  title  28  shall  be 
applicable  to  removal  and  remand  under  this  seotion,  except  that  Any  .order  of 
remand  shall  be  reviewable  by  Appeal  or  otherwise.  ■ 
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TITLE  V — CIVIL  INDEMNIFICATION 

Sec,  .501,  (&)  Thera  is  hereby  established  withiu  the  United  States  Commission 
on  Ciyil  Right8  aFl  Indemmfication  Board,  hereafter  referred -to  as  the  Board. 
The  Board, snail  be  composed  of  three  members,  appointed  by  the  President  with 
the.  advice  and  consent  of  the  Senate,  The  President  shall  designate  one  member 
as  Chairman* , No  more,  than  two  members  of  the  .Board  may  be  of  the  same 
political  party.  :;i  ; .,fi  - s..;  n , 

h(bKThe  tpraxn  (^office  of  o^ch  member  of  the  Board  shall  be  five  yqars,  beginning 
with  the  effective  date  of  thfa  except  of  tlio&e  members  first  appointed,  one 
shall  serye  f ^ftvpyears, ; one  jpr  tiir^e  years,  and  onp  rfpy  WC  year.  Any  member 
appointed  to  nil  a vacancy  occurring  prior  to  the  expiration  of  the  term  for  which 
hia  predecessor  was  appointedyahaU  b^  appoipted  fQr  the  remainder  of  such  term. 

(c)  The  Chairman  snail  be  compensated  at  the  rate  of  $25,000  per  annum,  and 
the  other  members^at  a rate,  of  $24,000  per  annum.  r : ■ . v , -1 

(d)  Two  members  shall  constitute  a quorum for  the  transaction  of  business. 

502t  The 'Board  may,  in  accordance  with  civil  service  laws,  appoint  and  fix 
the  compensation ; of'  such  officers,  attorneys  and  employees,  and  make  such  ex- 
penditures, as  may  be  necessary  to  carry  out  its  functions.  . 

8e Oi  503,  The  Board  shall  make  such  rules  and  regulations  as  shall  be  necessary 
and  proper  to  carry  ^)ut  its  functions.  . 

Sec.  504,  The  Commission  on  Civil  Rights  shall  have  the  authority  and  duty 
to  receive  and  investigate  or  have  investigated  written  complaints  from  or  on 
behalf  of  any  person  injured  in  his  person  or  property  or  deprived  of  his  life  (i) 
beoause  of  race  or  color,  while  lawfully  exercising,  attempting  to  exercise,  or 
advocating,  or  assisting  another  in  the  exercise  of,  any  right,  privilege  or  immunity 
granted,  secured,  or  protected  by  the  Constitution  or  laws  of  the  United  States, 
or  for  having  so  exercised,  attempted,  advocated  or  assisted  or  (ii)  by  any  act, 
the  purpose  or  design  of  which  is  to  intimidate  him  or  any  other  person  from 
seeking  or  advocating  equality  of  persona  ot  opportunity  free  from  discrimina- 
tion based  on  race  or  color. 

Sec.  505.  (a)  The  Commission  on  Civil  Rights  may  request  and  the  Depart- 
ment of  Justice  shall  make  available  any  investigative  reports  that  the  Depart- 
ment of  Justice  has  that  are  relevant  to  the  complaint  and  investigation. 

(b)  The  Commission  may  request  and  the  Attorney  General  is  authorized  to 
direct  that  additional  investigation  of  matters  relevant  to  the  complaint  bo 
conducted  by  the  Federal  Bureau  of  Investigation, 

. (o)  The  ^Commission  shall  supply  copies  of  all  of  its  investigative  reports  to  the 
Attorney  General*  ... 

Sec;  506.  If,  after  such  investigation*  the  Commission  shall  determine  that 
pnib&ble  cause  exists  for  crediting  the  complaint,  it  shall  direct  the  Board  to  con- 
duct a hearing  thereon,  as  provided  in  section  507;  if,  however,  the  Commission 
shall  determine  that  probable  cause  does  not  exist  or  that  no  substantial  damage 
has  occurred)  it'shall  dismiss  the  complaint. 

Sec.  507.  (a)  Any  hearing  may  be  conducted  by  the  Board  or  any  member  of 
the  Board  designated  by  the  Ghairmaii. 

(b)  In  the  evejit  the  Board  determines-  that  because  of  the  number  of  com- 
plaints or  for  other  valid  treasons  it  ; is  not  in  the  interest  of  Justice  for  it  Or  a 
member  to  conduct  a hearing;  it may  designate  an  agent  or  employee  of  the  Board 
or  a persoh  not  associated  with  the  Bpafa  to  conduct  the  hearing  provided  any 
siieh  agent,  employee  or  other  person  tfo:  designated  shall  be  a member  of  the 
bur  of  the  highest  court  of  one  of  the  Stated  of  the  United  States. 

(c)  Aiiy  person  not  ah  agent  or  employee  of  the  Board  Shall  be  reimbursed  for 

services- rendered  in  connection  with  riUcn  hearing  as  determined  by  the  Board, 
subject  to  Approvnl  of  the  Civil  Service  Commission.  _ ■ 

(d)  The  Board  or  any  member  of  hearing  officer  may  administer  oaths  or 
affirmations; 

(e)  The  Board  shall  have  the  same  powers  of  investigation  and  subpoena  as 
those  granted  the  National  Labor  Relations  Board  in  29  U.9.C.  lfil  (1)  and  (2). 

(f)  A full  record-sh&ll  be  madenSnd  kept  of  all  hearings  ponducted. 

Sec.  508^  (a)  After  hearing,  the  Board  member  or  hearing  officer  conducting 
the  hearing  snail  make  findings  of  fact  based  Upon  the  record. 

(b)  After  a heating  conducted  by  the  Board)  it  shall,  if  it  finds  that  any  com- 
plainant has  suffered  injury  referred  to  in  section  504;  make  a monetary  award  of 
indemnification  to  compensate  auch  complainant  for  such  injury.  > 

(c)  After  a hearing  conducted  by  a member  of  the  Board  or  hearing  officer,  he 
shall,  if  he  finds  that  any  complainant  has  suffered  injury  referred  to  in  section 
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604,  make  a recommendation  of  an  award  of  indemnification.  All -such  recom- 
mendations shall  be  reviewed  by  the  Board.  Upon  review,  the  Board  shall 
teview  the  fmdfngs  of  fact  and  shall  affirm,  reject,  or  modify  findings  and  such 
recommendations  and  enter  or  deny  an  award. 

(d)  All  awards  made  hereunder  shall  include  reasonable  attorney^  fees* 

Sec.  509*  (a)  In  the  event  that  the  investigation  of  the  complaint  or  the 


Sec.  609*  (a)  In  the  event  that  the  investigation  of  the  complaint  or  the 
hearing  thereon  indicates  the  person  or  persons  responsible  for  the  injury  for  which 
an  award  is  sought,  such  person  or  persons  shall  be  notified  and ' shall  have  a 
reasonable  opportunity  to  intervene  in  the  hearing  and  to  be  fully  heard. 

(b)  In  the  event  that  such  investigation  or  tearing  indicates  that  the  injury 
resulted  in' Whole  or  in  part  from  aotlon  taken  under  color  Of  law,  the  political  sub- 
division and/or  the  State  under  whose  authority  such  action  waft  taken  shall  be 
notified  and  shall  have  a reasonable  opportunity  to  intervene  in  the  hearing  and 
to  be  fully  heard. 

(c)  Notice  under  this  section  may  be  by  personal  service  or  by  registered  mail, 

(d)  Notice  to  a State  or  political  subdivision  may  be  giveii  to  the  chief  executive 
or  principal  legal  officer  of  such  State  or  political  subdivision. 

(e)  The  Board  shall,  if  necessary  to  decure  a full  hearing  for  nriy  ifctorverior, 
continue  the  hearing  from  time  to  time. 

Sec.  510.  The  United  States  may,  on  the  motion  of  the  Attorney  General, 
intervene  at  any  state  of  the  hearing  or  appeal.  ! 1 
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Sec*  611,  (a)  The  complainant  or  any  mtervenor  may  obtaifi  a/reyiew  of  the 
final  decision  of  the  Board  in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  or  the  court  of  appeals  for  the  judicial  circuit  in  which  the  injury 
occurred  or  the  person  seeking  review  resides. 


(b)  Such  review  shall  be  made  on  the  basis  of  the  record  before  the  Board,  and 
the  findings  of  the  Board  with  respect  to  questions  of  fact,  if  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a Whole,  shall  be  conclusive. 

Sec,  512.  (a)  In  any  instance  in  which  the  injury  or  death  for  which  an 
award  is  made  results  in  whole  or  in  part  from  action  taken  under  color  of  law, 
or  from  action  whether  or  not  taken  under  color  of  law  which  in  any  way  impedes 
or  infringes  upon  the  exercise  or  advocacy  of  any  right,  privilege,  or  immunity 
granted,  secured,  or  protected  by  the  Constitution  or  laws  of  the  United  States, 
the  United  States  shall  have  a cause  of  action  for  recovery  of  the  amount  of  such 
award  against  the  person  or  persons  responsible  for  the  injury  for  which 'the  award 
is  made.  t. 

(b)  If  the  injury  for  which  an  award  is  made  resulted  in  whole  or  in  part  from 
action  taken  under  color  of  law,  the  political  subdivision  and/or  the  State  under 
whose  authority  such  action  was  taken  shall  be  jointly  and  severally  liable  with 
the  person  or  persons  responsible  for  such  injury, 

(c)  In  any  case  brought  under  this  section  against  anyone  notified  under  sec- 
tion 509,  the  findings  of  fact  as  made,  modified,  or  approved,  by  the  Board  pur- 
suant to  section  508  shall  be  admissible  and  shall  constitute  prjma  facie  evidence 
of  the  facts  determined  by  the  findings,  and  the  award  of  indemnification  shall  be 
admissible  and  shall  constitute  prima  facie  evidence  of  the  damages  suffered  by  the 
complainant* 

(d)  The  district  courts  of  the  United  States  shall  have  jurisdiction  to  hear  cases 
brought  under  this  section* 

Sec*  513.  (a)  In  the  event  the  person  injured  dies,  a complaint  shall  be  filed 
by  any  representative  of  his  estate,  or  by  his  or  her  spouse,  child,  or  dependent  and 
the  Board  shall  determine  to  whom  any  award  shall  be  made. 

(b)  In  the  event  of  the  inability  or  incapacity  of  the  person  injured  to  file  n 
complaint,  it  may  be  filed  by  his  or  her  spouse,  child,  dependent,  or  counsel. 

Sec.  514,  All  complaints  must  be  filed  within  six  months  of  the  injury  for  which 
an  award  is  sought,  except  that  where  the  injury  results  in  death,  the  complaint 
may  be  filed  within  twelve  months  of  death,  , 

Sec,  515*  Nothing  herein  shall  deny  to  any  person  the  right  to  pursue  any  action 
or  remedy  granted  him  under  any  other  law  of  the  United  States  or  any  State, 
provided  that  in  the  event  that  any  person  receives  in  any  other  action  an  award  of 
damages  for  which  an  award  of  indemnification  has  been  made  under  this  title,  the 
United  States  shall  have  a lien  against  such  award  in  the  amount  of  the  award  of 
indemnification.  In  the  event  such  other  award  is  made  prior  to  the  award  of 
indemnification,  the  amount  of  such  other  award  shall  be  considered  by  the  Board 
in  determining  whether  to  make  an  award  and,  if  80,  the  amount  of  the  award. 
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TITLE  VI— AMENDMENT  TO  TITLE  VII  OF  1964  ACT 

Sec.  601.  Title  VII  of  Public  Law  88-352  (the  Civil  Rights  Act  of  1964)  fe 
amended  as  follows; 

(a)  Add  a new  paragraph  to  section  701(a)  as  follows:  “The  term  ‘govern- 
mental unit/  means  a State  or  a political  subdivision  thereof  or  an  agency  of  one  or 
more  States  or  political  subdivisions/’. 

(b)  Amend  so  much  of  section  701(b)  as  appears  before  the  word  “Provided9*  to 

read  as  follows:  “The  term  ‘employer’,  means:  (1)  a person  engaged  in  an  in- 
dustry affecting  commerce  who  has  twenty-five  or  more  employees  for  each  work- 
ing day  in  each  of  twenty  or  more  calendar  weeks  in  the  current  or  preceding 
calendar  year*  and  any  agent  of  puoh  a person,  but  such  term  does  not  include  (i) 
the  United  States,  a corporation  wholly  owned  by  the  Government  of  the  [United 
States,  or  an  Indian  tribe,  (li)  a bona  fide  membership  club  (other  than  a labor 
organization)  which  is  exempt  from  taxation  under  section  501(c)  of  the  Internal 
Revenue  Code  of  1954;  (2)  a governmental  unit  and  any  agent  of  such  govern- 
mental unit,  * 

(o)  Add  the  words  “or  governmental  unit5’  following  the  word  “person” 
wherever  it  appears  in  section  701(c). 

(d)  Delete  tno  phrase  “or  an  agency  of  a State  or  political  subdivision  of  a 
State/' from  section  701(c), 

(e)  Add  ft  comma  and  the  following  language  after  the  word  “charge”  on  line  9 
of  section  706(e):  “unless  the  respondent  is  a State/9 

(f)  Insert  the  words  “or  governmental  unit”  in  section  707(a)  following  the  word 
“persons”  on  lines  2 and  12  of  such  subsection,  > 

(g)  Insert  the  words  “for  or  ii*  the  name  of.  the  United  States”  following  the 
word  “action”  ph  line  6 of  section  707(a), 

(h)  Insert  the  words  “or  governmental  unit”  following  the  word  “person"  on 
line  4 of  section  709(a),  onlines  1 and  (5)  of  section  710(c)  and  on  lines  2 and  7 of 
section  713(b). 

TITLE  VII-vMISCELLANEOUS 

Sec,  701f  (a)  The  term  “State"  as  used  herein  shall  include  the  District  of 
Columbia.  , . , 

(b) ' Thfi  tem  “because  of  race  or  color”  shall  mean  because  of  hostility  to  the- 
race  or  color  Of  any  person,  or  because  of  his  association  with  persons  of  a different 
race  or  color  or  his  advocacy  of  equality  of  persons  of  different  races  or  colors, 

(o)  The  term  “hearing  officer”  shall  mean  an  agent  or  employee  of  the  Indemni- 
fication Board  or  a person  not  otherwise  associated  with  the  Board  who  is  desig- 
nated bv  the  Board  to  conduct  a hearing* 

(d)  The  term  “action  taken  under  6blor  of  law”  shall  Include  the  knowing  ref  usal 
dr  failure  to  Act  where  action  could  or  may  have  prevented  injury. 

(e)  Yhe  term  “injury  to  property”  shall  include  any  financial  or  economic  loss, 

(f)  The  term  “judicial  district”  shall  mean  a division  thereof  where  the  judicial 
district  is  divided  Into  divisions. 

Sec,  702.  (a)  There  are  hereby  authorised  to  be  appropriated  such  sums  as 
may  be  necessary  to  carry  out  .the  provisions  of  this  Act,  including  payment  of 
awards  under  title  V. 

(b)  If  any  provision  of  this  Act  or  the  application  thereof  to  any  person  or  cir- 
cumstance is  neld  invalid,  the  remainder  of  the  Act  and  the  application  of  the 
provision  to  other  persons  not  slmiltfriy  situated  or  to  other  circumstances  shall 
not  be  affected  thereby. 


* 

[fl,3l70,B9th'Coug.t  2d  seaa.]  \ 

A BILL  To  confer  jurisdiction  upon  the  district  courts  of  the  United  States  over  certain  dosses  of  removed 
coses  and  to  provide  Injunctive  relief  In  certain  oases,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  this  Act  may  be  cited  as  the  “Civil  Rights 
Procedure  Act”.  - 

FINDINGS  AND  PURPOSE 

Sec.  2,  (a)  The  pongress  has  over  4he  last  century  adopted  legislation  de- 
claring, protecting,  and  granting  various  civil  ;rights  to,  citizens.  It  is  the  sense 
of  Congress  that  some  citizens  seeking  to  avail  themselves  of  these  declared 
rights  have  been  subjected  to  lengthy  and  expensive  criminal  prosecutions  in- 
stituted to  deter, them  from  attempting  to  obtain  thbir  civil  rights.  It  is  further 
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the  sense  of  Congress  that  the  proper  means  to  correct  this  unlawful  activity  is  to 
vest  appropriate  jurisdiction  in  the  district  courts  of  :the  United  States, 

(b)  It  is  hereby  declared  to  be  the  policy  of  Congress  find  the  purpose  of  this 
legislation  to  promote  the  general  welfare  by  preventing-  reprisals  against  those 
who  seek  to  end  discrimination  on  account  of  race,  color,  religion,  or  national 
origin  prohibited  by  the  Constitution  or  laws  of  the  United  States* 

t removal  op  causes 

Sec*  3,  (a)  Section  1443  of  title  28  of  the  United  States  Code  is  amended  by 
substituting  a semicolon  for  the  period  at  the  end  of  subsection  (2)  and  by  adding 
at  the  end  thereof  the  following  new  subsections: 

f<(3)  For  any  exercise,  or  attempted  exercise,  of  any  tight  granted,  secured, 
or  protected  by  the  Civil  Rights  Act  of  1964,  or  of  any  other  right  ‘granted,  s&- 
oured,  or  protected  by  the  Constitution  or  laws  of  the  United  States  against  the 
denial  of  equal  protection  of  the  laws  on  account  of  race,  color,  religion,  or  national 
origin;  or  , 

"(4)  For  any  exercise,  or  attempted  exercise,  of  any  right,  to  freedom  of  speech 
or  of  the  press  or  of  the  people  to  peaceably  assemble  endured  by  the  Constitution 
or  laws  of  the  United  States  -when  committed  in  furtherance  of  any  right  of  the 
nature  described  in.subsection  (3)  of  this  section,"  , , 

(b)  Subsection  (d)  of  section  1447  of  title  28  of  the  United  States  Code  is 
amended  to  read  as  follows: 

M(d)  An  order  remanding  a case  to  the  State  court  from  which  it  was  removed 
is  not  reviewable  on  {appeal  or  otherwise,  except  that  an  order  remanding  a case 
to  the  State  court  from  which  it  was  removed  pursuant  to  section  1443  of  this 
title  shall  be  appealable  as  a final  decision  under  section  1291  and  an  order  denying 
remand  of  a case  removed  pursuant  to  section  1443  shall  be  appealable  as  an 
injunction  of  proceedings  in  the  State  cdurt1  under  paragraph  (1)  of  subsection  (a) 
of  section  1292*"  : 

INJUNCTION  OP  STATE  PROCEEDINGS 

Sec*  4,  Section  1979  of  the  Revised  Statutes  (42  U.S*CL  1983)  is  amended  ’by 
inserting  ^(a)"  at  the. beginning  of  the  section  ajid  by  adding  at  the  end  thereof 
the  following  new  subsections: 

“(b)  Such  redress  shall  include  the  grant  of  an  injunction  to  stay  a proceeding 
in  a State  court  where  such  proceeding  &a&' instituted  for— 

"(1)  any  exercise,  or  attempted  exercise,  of  any  right  granted,  secured,  or 
protected  by  the  Civil  Rights  Act  of  1964,  or  of  any  other  right  granted,  se- 
cured, or  protected  by  the  Constitution  or  laws  of  the  United  States  against 
the  denial  of  equal  protection  of  the  laws  on  account  of  race,  color,  religion, 
or  national  origin;  or 

“(2)  any  exercise,  or  attempted  exercise,  of  any  right  to  freedom  of  speech 
or  of  the  press  or  of  the  people  to  peaceably  assemble  secured  by  the  Constitu* 
tlon  or  laws  of  the  United  States,, when  committed  in  furtherance  of  any 
right  of  the  nature  described  in  subparagraph  (1)  of  this  subsection; 
and  where — 

"(i)  An  issue  determinative  of  the  proceeding  iti  favor  of  the  party  seeking 
the  injunction  has  been  decided  in  favor  of  his  contention  in  a final  decision 
in  another  proceeding  arising  out  of  a like  factual  situation; 

fi(ii)  The  statute,  ordinance,  adihinistrativt;  regulation,  or  other  authority 
for  the  proceeding  has  been  declared  Unconstitutional  in  a final  decision  in 
another  proceeding; 

“(iii)  The  statute,  ordinance,  administrative  regulation,  or  other  authority 
for  the  proceeding  is,  on  its  face,  an  unconstitutional  abridgment  of  the  rights 
to  freedom  of  speech  or  of  the  press  or  of  the  people  to  peaceably  assemble;  or 
,f(iv)  The  proceeding  was  instituted  for  the  purpose  of  discouraging  the 
parties  or  others  from  exercising  rights  of  freedom  of  speech  or  of  the  press  or 
of  the  people  to  peaceably  assemble* 

“(c)  In  an  action  seeking  an  injunction  under  subsection  (b)  the  court  shall  not 
deny  or  defer  relief  on  the  ground  that  a defense  or  remedy  in  the  State  courts  is 
available*" 

These  hearings  begin  at  th$  earliest  possible  date  consonant  with  the 
preparations  necessary  Mr  su<jh  an  important  investigation*  As  this 
legislation  would  affect  the  laws  of  all  States  and  the  lives  of  all  citizens, 
the  subcommittee  has  solicited  the  views  of  the  Governors  of  the  50 


46 


CIVIL'  BIGHTS 


States,  seven  professors  of  law  representing  a cross-section  of  scholarly 
opinion  on  the  issues,  arid  the  chief  education  officer  in  each  State  to 
which  integration  guidelines  of  the  U.S.  Commissioner  of  Education 
have  been  applied. 

The  subcommittee  has  also  invited  the  Attorney  General  to  submit 
his  views  on  these  bills,  and  Mr.  Katzenbach  has  consented  to  be  the 
first  witness. 

Also  scheduled  to  testify  are  Members  of  Congress  and  representa- 
tives of  various  organizations.  Others,  whb  will  not1  be  able  to  appear 
in  person,  have  submitted  statements  which  will  be  made  a part  of  the 
record. 

The  subcommittee  has  endeavored  to  obtain  the  widest  possible 
cross-section,  of  opinion  on  those  bills.  It  is  anticipated  that  the  record 
of  these  hearings  will  provide  for  the  Senate  a thorough  source  of 
information  on  all  questions  relevant  to  these  bills. 

And  at  the  outset  let  the  record  be  clear:  There  are  many  important 
questions  to  be  resolved — questions  of  policy,  questions  of  drafting, 
and  questions  of  constitutionality.  While  addressing  myself  briefly 
to  the  administration’s  bill,  it  is  my  intention  to  point  up  a few  of  these 
problems  and  the  testimony  the  subcommittee  will  require  to  resolve 
them. 

At  this  point  I will  refrain  from  further  reading  of  my  statement  and 
in  the  interests  of  conserving  time  I will  give  any  member  of  the  sub- 
committee who  bas  a statement  that  he  would  like  to  read  an  oppor- 
tunity to  read  it,  and  also  after  they  have  completed  I will  give  my 
friend,  the  minority  leader,  who  is  a member  of  the  full  committee, 
though  not  of  the  subcommittee,  opportunity  to  read  his  statement  if 
he  has  one.  Do  you  have  a statement? 

Senator  Kennedy  of  Massachusetts.  I would.  I would  like  to  put 
it  in  the  record  at  a later  time,  Mr.  Chairman.  I think  we  ought  to 
proceed  now  with  the  Attorney  General  and  I would  like  to  add  my 
statement  at  a later  time  to  .the  record. 

Senator  Ervin.  Under  these  circumstances,  with  the  indulgence  of 
all  concerned,  I will  proceed  with  my  statement. 

(At  this  point  Senator  Hruska  entered  the  hearing  room.) 

Senator  Ervin.  Jury  trials:  The  first  two  titles  of  the  bill,  though 
not  as  well  publicized  as  others,  are  equally  as  important.  Although 
I may  disagree  with  the  propriety  of  Chief  Justice  Warren’s  remarks 
concerning  pending  legislation  on  jury  reform,  I do  share  his  apprehen- 
sion that  these  provisions  deserve  the  most  careful  scrutiny  before  we 
tamper  with  two  of  the  basic  tenets  of  American  Government:  the 
right  to  trial  by  jury  and  the  Federal  system. 

As  those  of  us  who  serve  on  the  Judicial  Improvements  Subcommit- 
tee know,  any  reform  in  the  Federal  judiciary  usually  is  given  a thor- 
ough analysis  by  the  Judicial  Conference  of  the  United  States,  the 
American  Law  Institute;  the  American  Bar  Association,  and  others,  as 
well  as  by  the  admimstratic  od  by,  congressional  committees. 

I have  profound  regret  that  \.  nnot  consider  these  jury  selection 
proposals  in  the  bright  light  of  the  usual  judicious  consideration 
ratner  than  in  the  heat  of  the  arena  of  controversy,  surrounding  civil 
rights.  Nevertheless,  the  subcommittee  will  do  its  best  to  see  that 
the  provisions  are  given  as  dispassionate  ^consideration  as  is  possible. 
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' . TITLE  I 

The  purpose  of  title  I is  worthwhile  aud  there  .is  no,  doubt  that. 
Congress  has  both  the  authority  and  the  obli^htion  to  provide  for  .ari 
effective  and  uniform  Federal  jury  system.  However,  the  subcoin- 
mitt  eft  will  hear  from  witnesses  who  are  concerned  with  the  Admin- 
istration of  justice  in  the  courts  as  to  whether  the  provisions  of  this 
title  are  best  designed  to  accomplish  its  purpose.  Confess  has 
plenary  power  over  the  Federal  judicial  ‘machinery  and  oiir  qiife^tion 
here  is  not  whether  to  act,  but  how.  . . 

Of  particular  interest  in  this  connection  is. a bill  passed  by  the 
House  and  Approved  by  the  Senate  Subcommittee  on  Improvements 
in  Judicial  Machinery,  This  measure,  H.R.  5460,  which  has  also 
been  endorsed  by  the  administration,  is  a partial  alternative  to  title  I. 
Additionally,  it  is  the  product  and  the  subject  of  careful  consideration 
by  the  Judicial  Conference  of  the  United  States,  and  has  . the  Con- 
ference’s backing.  ' / 

The  subcommittee  will  be  interested  to.  know  what,  if  anything,  has 
happened  in  past  weeks  which  prompted  the  Justice  Department  to 
endorse  two  conflicting  proposals.  We  also  intend.'  to  learn  why  title 
I has  not  been  and'  should  not  bo  submitted  td  the,  close  scrutiny  of 
the  Judicial  Conference  of  the  United  States  and  the  American  Law 
Institute  as  the  Chief  Justice  has  suggested.  In  this  connection, 
I am  submitting  an  excellent  editorial  from  the  Washington  Post  of 
May  22,  1966,  which  will  be  placed  in'  the  record  At  this  point; 

(The  article  referred  to  follows:)  . 

[From  the  Washington  Post,  May  22,  I960] 

Wabbhn  and  the  Joky. Bills 

Chief  Justice  Warren's  comment  on  the  bills  designed  to  end  discrimination 
in  the  selection  of  jurors  was  certainly  unusual,  and  it  may  have  been  lacking  in 
discretion.  But  we  do  not  share  Representative  Cellers  fear  that  the  Chief 
Justice  “may  find  himself  in  the  position  of  prejudging"  the  constitutionality 
of  the  bill  that  Congress  is  expected  to  pass.  He  did  not  express  any  view  as  to 
the  constitutionality  of  any  bill.  Rather,  he  was  quoted  as  saying,  in  a departure 
from  his  text,  that  some  of  the  31  bills  before  Congress  might  produce  ill-advised 
changes  in  Federal-state  relations. 

Apparently  the  Chief  Justice  is  concerned : about  the  so-called  “automatic 
trigger  bills.  Some  of  these  would  set  up  a test  to  determine  whether  local  and 
state  courts  exclude  Negroes,  women  or  other  groups  from  jury  eervice.  If  state 
courts  failed  to  meet  the  test,  they  would  automatically  come  under  Federal 
supervision.  The  Administration’s  bill  is  much  more  guarded.  It  follows  the 
pattern  set  by  a three-judge  Federal  Court  in  Alabama  in  the  White  v.  Crook 
case.  After  a specific  finding  of  racial  discrimination,  the  Federal  court  laid  down 
jury-selection  requirements  that  the  state  court  would  have  to  meet  for  a con- 
stitutional trial.  The  Administration  bill  would  specifically  authorise  the 
Attorney  General  to  bring  suits  of  this  kind. 

Congressman  Celler  also  thinks  that  the  “automatic  trigger"  bills  go  too  far. 
Likewise  he  and  the  Chief  Juetfce  share  the  conviction  that  this  delicate  problem 
of  jury  ejection  should  be  studied  with  great  care  before  legislation  is  enacted. 
We  BurmUe  that  this  is  a matter  of  much  concern  to  the  Chief  Justice,  for  the 
Administration’s  bill  waa  not  referred  to  the  Judicial  Conference  of  the  United 
States.  The  courts  have  a direot  and- immediate  concern  with  the' processes -of 
selecting  Juries.  Certainly  the  Judioial  Conference  should  bo  heara  from  in  the 
shaping  of  a new  jury  system.  i 

It  is  no  answer  to  say  that  the  Administration  and  Congress  are  in  a hurry. 
The  problem  has  been  with  us  for  a very  long  time.-  Now  that  a solution  is  being 
earnestly  sought,  it  is  even  more  important  that  it  besoundand  workable  than 
that  it  be  enacted  to  meet  a particular  deadline.  Instead  of  chiding  the  Chief 
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Justice  for  bis  concern  about  the  matter,  Mr.  Celler  could  more  appropriately 
call  for  a report  from  the  Judicial  Conference  on  the  jury-selection  Bills  that  it 
deems  -worthy  of  study.  If  thiB  should  necessitate  emergency  sessions  on  the 
part  of  the  judges  of 'the  Conference,  we  have  no  doubt  that  they  would  willingly 
respond. 

Senator,  Ervin.  In  fulfilling  its  responsibility,  the  subcominittee 
will  consider  the  provisions  of  H.R.  5640,  as  well  as  those  of  title  I. 
A copy  of  that  measure  will  be  printed  at  this  point  in  the  record.  . 
. (A  copy  of  H.R.  5640  follows:) 

(H.R.  C640,  SUth  Cong*,  1st 

AN  ACT  To  provide  for  a Jury  commission  for  each  United  States  district  court,  to  regulate  Its  oorapen* 
Bation,  to  prescribe  Its  duties,  and  for  other  purposes 

Be  it  enacted  by  tke  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Corlgress  assembled,  That  section  1864  of  title  28  of  the  United  States 
Code  is  amended  to  read  as  follows: 

M§  1864.  Jury  commission:  duties,  compensation,  and  methods  of  selecting  and 
drawing  jurors 

“(a)  Appointment. — A jury  commission  shall  bo  established  in  each  judicial 
district,  consisting  of  the  clerk  of  the  court  and  one  or  more  jury  commissioners, 
appointed  by  the  district  court.  The  jury  commissioners  shall  bo  a citizen  of  the 
United  States  of  good  character  residing  in  the  district  of  appointment,  who,  at 
the  time  of  his  appointment,  shah  not  be  a member  of  the  same  political  party 
us  the  clerk  of  the  court  or  a duly  qualified  deputy  clerk  acting  for  the  clerk* 
If  more  than  one  jury  commissioner  is  appointed,  each  may  be  designated  to  serve 
in  one  or  more  of  the  places  whore, court  is  held,  and  the  clerk  ana  the  jury  com- 
missioner so  designated  shall  constitute  the  jury  commission  for  that  part  of  the 
district.  In  the  event  that  a jury  commissioner  is  unable  for  any  reason  to  perform 
his  duties,  another  jury  commissioner  may  be  appointed,  as  provided  herein, 
to  act  in  his  place  until  ho  is  able  to  resume  his  duties. 

"Jury  commissioners  shall  be  appointed  to  serVe  on  a part-time  or  full-time 
basis.  If  in  the  opinion  of  the  court  the  efficient  operation  of  the  jury  system 
requires  the  services  of  a full-time  jury  commissioner,  the  court  may,  with  the 
approval  of  the  Judicial  Conference  of  the  United  States,  appoint  one  or  more  full- 
time  juty  commissioners. 

"(b)  Duties. — In  the  performance  of  all  its  duties  the  jury  commission  shall 
act  tinder  the  direction  and  supervision  of  the, chief  judge  of  tne  district* 

"The  sources  of  the  names  and  the  methods  to  be  used  by  the  jury  commission 
in  selecting  the  names  of  persons  who  may  be  called  for  grand  or  petit  jury  service 
shall  be  as  directed  by  the  chief  judge.  The  procedures  employed  by  the  jury 
commission  in  selecting  the  names  of  qualified  persons  to  be  placed  in  the  jury 
box,  wheel,  or  similar  device,  shall  not  systematically  or  deliberately  exclude  any 
group  from  the  jury  panel  on  account  of  race,  sex,  political,  or  religious  affiliation, 
or  economic  or  social  status.  In /determining  whether  persons  are  qualified  as 
jurors  under  section  1861  of  this  title,  the  jury  commission  shall  use  questionnaires 
and  such  other  means  as  the  chief  judge  may  deem  appropriate,  including  the 
administering  of  oaths. 

"The  names  of  jurors  shall  be  publicljf  drawn  by  chance  from  a jury  box,  wheel, 
or  similar  device,  which  contains  at  th'e  commencement  of  each  drawing  the 
names  of  not  less  than  three  hundred  qualified  persons  selected  by  the  jury  com- 
mission in  accordance  with  the  provisions  dfthfe  subsection. 

"The  jury  commission  shall  keep  records  of  the  names  of  persons  placed  in  the 
jury  box,  wheel,  or  similar  device,  the  questionnaires  returned  by  said  persons, 
the  names  of  the  persons  who  are  selected  for  jury  service;  the  dates  of  service,  and 
such  other  appropriate  records  ns  the  chief  judge  may  direct,  all  for  a period  of  not 
less  than  two  years,  With  the  approval  of  the  chief  judge/the  jury  commission 
may  designate  deputy  clerks.and  other  employees  in  the  office  of  the  clerk  of  the 
court  to  assist  the  commission  in  the  performance  of  its  duties  and  to  perform 
under  its  direction  sueh  as  the  detailed  duties  of  the  commission  as  in  the  opinion 
of  the  chief  judge  can  be  assigned  to  them^  ; / 

"(o)  CoMPBNSATioN.-rEaSh  jury -commissioned  appointed  on  a parfrtime  basis 
shall  be  compensated:  for  his  services  at  the  rate  of  $10  per  day  for  each  day  in 
which  he  actually  and  necessarily  is  engaged  in  the  performance  of  hie  official 
duties,  to  be  paid  upon  certificate  of  the  chief  judge  of  the  district* 
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“Each  jury  commissioner  appointed:  on  a full-time  basis  shall  receive  a salary 
to  be  fixed  from  time  to  time  by  the  Judicial  Conference  of  the  United  States  at  a 
rate  which  in  the  opinion  of  the  Judicial  Conference  corresponds  to  that  provided 
by  the  Classification  Act  of  1949,  as  amended,  for  positions  in  the  executive  branch 
with  comparable  responsibilities.  " 

"Each  jury  commissioner  shall  receive  his  traveling  and  subsistence  expenses 
within  the  limitations  prescribed  for  derks  of  districts  courts  while  absent  from 
his  designated  poBt  of  duty  on  official  business.  • 

“(d)  Any  of  the  powers  or  duties  conferred  upon  the,  chief  judge  under  this 
section  may  be  delegated  by  him  to  another  judge  of  the  district:  Provided, 
however,  That  where  part  of  a district  by  agreement  or  order  of  courtis  assigned  to 
one  particular  judge  and  ho  customarily  holds  eourt  there,  as  to  such  pan  of  the 
district  he  shall  perform  the  functions  and  fulfill  the  duties  conferred  upon  the 
chief  judge  in  this  section. 

"(e)  This  section  shall  not  apply  to  the  District  of  Columbia.” 

Sac.  2.  Section  1865  of  such  title  is'  amended  by  striking  out  the  words  "and 
may  appoint  a jury  commissioner  for  each  such  plaoe”  in  the  decond  sentence 
of  subsection  (a)  thereof  and  inserting  a period  after  the  word  "district”  in  such 
sentence.  ' ’ 

Sac.  3.  Each  jury  commissioner  holding  office1  bn  the  effeotiva  date' of  this  Act 
shall  continue  in  office  until  his  successor  fa  duly  appointed  and  qualified. 

Sac.  4.  There  are  hereby  authorised  to  be  appropriated,  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated,  Buoh  sums  as  iq&y  be  necessary  to  carry 
(he  provisions  of  this  Act  into  effect. 

Sac.  5.  The  provisions  of  this  Act  shall  take  effect  ninety  days  after  the  date 
of  approval  thereof:  Provided,  however,  That  no  grand  or  petit  jury  sworn  prior 
to  the  effective  date  of  this  Act  nor  any  person  called  or  summoned  for  jury 
service,  or  whose,  name  .fa  on.  a jury  lfat  or  has  been  placed  in  a box,,  wheel,  or 
similar  device,  prior  to  that  date,  shall  be  ineligible  to  serve  if  the  procedure  by 
which  the  jury  or  the  individual  juror  was  selected^  called,  summoned,  or  by  which 
his  name  was  listed  or  placed  in  a box,  wheel,  or  similar  device,  was  in  compliance 
with  the  law  in  effect  at  the  time  of  such  action. 

Sec.  6.  (a)  The  table  of  . sections  at  the  head  of  ohapter  121  of  title  28  of  the 
United  States  Code  fa  amended  by  amending  items  1864  and  1866  to  read  as 
follows: 

“1864*  Jury  commission;  duties*  compensation,  and  methods  of  selecting  and  drawing  lurm*” 

“1866*  Apportionment  within  district.11 

(b)  The  catehline  at  the  beginning  of  section  1865  of  title  28  of  the  United 
States  Code  fa  amended  to  read  as  foUows: 

"§  1865.  Apportionment  within  district.” 

Senator  Fhvin.  It  is  not  my  intention  in  this  statement  to!  deal  with 
possible  technical  deficiencies  of  title  I or  any  other  provisions  of 
S,  3296.  Such  problems  can  be  aired  during  the  course  of  the  hearings 
and  resolved  in  executive  session.  However,  I am  compelled  to  men- 
tion one  point  in  title  I about  which  I feel  very  strongly. 

As  the  Attorney  General  knows,  this  subcommittee  has  for  some 
time  been  engaged  in  exhaustive  investigations  into  the  separation  Of 
church  and  state  and  into  the  right  to  privacy.  In  this  connection,  I 
note  the  requirement  on  page  6 of  the  bill  that  p*  prospective  Federal 
juror  must  fill  out  a form  stating  his  “name,  adflressr  age.,  sex,  edttcar 
tion,  race,  religion,  occupation  * * The  Judicial  Conference  in 
I960  suggested  that  questions  as  to,  racO  Or  religion  of  jurors  are 
impertinent,  if  not  constitutionally  Objectionable.  I would  like  to 
state  simply  and  emphatically  that  the  religion  of  any  juror  is  none  of 
the  business!  of  the  jury  commissioner;  it  is  none  Of  .the  business  of  the 
courts;  aud  it  is  none  of  the  business  of  the  Justice  Department. . I 
intend  to  make  it  my  business  to  see  that  race  and  religion  are  not 
sanctioned  by  Congress  as  qualifications-  for  jury  service.. 

In  closing  niy  remarks  pFtitle  I of  thd  administration  bill,  I reiterate 
my  conviction  that  the  greatest  care  must  beAxercised  a£  we  consider 
change  in  the  jury  system,  lest  by  our  good-intentioned  tinkering  we 
adversely  affect  tne  quality  of  Federal  justice. 
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But  if  title  I must 'be  approached  with1  caution,  title  II  requires 
even  inore;  care  and  humility  on  our  part.  For  here  we  are  faced  not 
only  with  proposals  affecting  the  administration  of  criminal  justice, 
but  also  with  a critical  issue  of  federalism..  Perhaps  my  colleagues 
have  become  bored  with  warnings  that  Federal  legislation  is  encroach- 
ing upon  tonstitutiohal  and  traditional  areas  of  State  responsibility. 
I sincerely' hope  hot,  .because  the  constitutional  responsibility  of  the 
States  to  administer  justice,  and  the  complicated  and  delicate  balance 
between  State  and  Federal  jurisdiction,  are  ambng  the  tnfast  important 
elements  of  American  government, 

I am  most  pleased  to  welcome  to  the  cause  of  federalism  the  prestige 
of  the  Chief  Justice  of  the  United  States,  who  is  not  generally  suspect 
as  a “Stated  tighter.”  His  recent  warnings  that  the  balance  of 
federalism  ib  .being  threatened  by  proposed,  legislation  on  State  juries 
gives  me  great  hope  that  the  Senate  will  look  closely  and  critically  at 
the  need  and  propriety  of  such  legislation. 

I have  spent  much*  of  my  career  arguing  for  a strong  jury  system, 
characterized  by  integrity  and  impartiality.  No  One  would  maintain 
that  race  or  religion  are ; appropriate  considerations  for  jury  service, 
and  it  has  been  a violation  of  federal  law  for  almost  100  years  for 
any  person  charged  with  the  duty  of  selecting  or  summoning  a jury 
panel  to  . discriminate  because  of  race,  colbr  or  previous  condition  of 
servitude.  / 

Remedies  are  already  available,  both  civil  and  criminal,  to  the 
parties  to  a case  and*  to  the  Justice  Department  when  it  appears  that 
the  State  jury  selection  System  is  discriminatory  on  its  face  or  that;  a 
fair  system  has  been  abused.  Title  18  United  States  Cede,  section  243 
is  the  statute  establishing  the  Federal  criminal  offense  of  jury  dis- 
crimination. As  far  as  I,  the  subcommittee  staff,  or  the  American 
Law  Division  of  the  Library  of  Congress  can  determine,  in  the  90-year 
history  of  this  provision  it  has  been  used  only  once — in  187.9,  in  the 
case  of  Ex.  Parte  Virginia.  Why  do  we  need  more  laws  when  the  ones 
we  have  are  not  being  used?  Certainly  there  is  no  claim  that  section 
243  is  inenforceable.  Recent  southern  Federal  and  State  juries  have 
brought  convictions  for  civil  rights  crimes.  If  convictions  can  he 
obtained  in  Federal  courts  (under  subsection  241  and  subsection  242, 
then  why  have  prosecutions  for  jury  discrimination  not  been  brought 
under  these  statutes  and  subsectipn  243?  As  a matter  of  fact,  officials 
conspiring  to  discriminate  in  tiie  selection  of  iurprs  would  probably 
be  guilty  of  violating  all  three  statutes.  Until  it  is  demonstrated  by 
clear  evidence  that  present  law  is  inadequate  to  deal  with  the  problem, 
I seriously  doubt  both  the  necessity  and  desirability  of  this  legislation- 

We  should  realize,  moreover,  that  title  II  goes  much  further  than 
merely  to  restate  the  ancient  prohibitions  against  racial  discrimination. 
Far  more  seriously,  it  introduces  into  law  a policy  of  national  uni- 
formity in  State  jury  systems,  and  it  is  founded  upon  the  basic  as-, 
sumption  that  Federal  administration  of  State  criminal  law  is  valid 
and  a worthy  ^objective. 

The  Federal  rules  that  ymuld  be  imposed  upon  the  State  legal 
systems  by  title  II  are;  said  to  be  authorized  by>'tne  14th  amendment. 
The  fallacy  of  this . assertion,  howeverj i is  elementary  constitutional 
law.  The  amendment  is  prohibitory  in  nature;  It  does  not  require 
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the  States  affirmatively  to  revise  their  criminal  procedures.  - It  does 
not  permit  the  Congress  to  establish  Federal  rules  of  State  criminal 
procedure.  Never  before  has  any  source  asserted  that  “equal  pro- 
tection of  the  laws”  permits  Federal  absorption  of  the  State  judicial 
system.  Such  a claim  is  too  noVeleven  for  the  Chief  Justice.  \ " 

I question  the  desirability  of  uniformity  for  its  own  sake.  I Con- 
sider that  the  proponents  of- this  kind  of  legislation  have  very  heavy 
burden  to  discharge  if  they  are  to  convince  us  that  national  policy 
should  supplant  State  decisions  concerning  the  administration  of  the 
civil  and  criminal  jury  system.  1 " ; 

It  appears  that  at  least  some  24  States  have  statutes  which  on 
their  dace  violate  title  II,  section  201.  Three  States  hex  Women 
from  serving,  and:  l6  others  seemingly  violate  it' by  f’equirilig  Women 
to  volunteer.  Some  seven  States  have  prCperty  or  taxpaying  quali- 
fications for  service.  ; New  Y ot*k'  requires  $250  of  real  or ; personal 
property.  > ; ; . •"  ,f'  V 

We  may  as  individuals  ’ oppose  * jury  ■ qualifidatiCUs- balsed  Upon 
sex  or  ‘‘economic  status;  upon  education  Or  occupation.  But  do  we 
as  legislators  in  the  national  body  have  the  right  to  impose  these 
values  upon  the  States  in  the1  face  of  their  contrary  views?-  We 
must  ask  ourselves  whether  these  questions  are  so  important  that 
the  people  of  the  States,  in  their  wisdom,  cannot  be  trusted  to  make 
the  decisions  on  an  individual  basis. 

Congress  would  show  anything  but  superior  wisdom  by  sanctioning 
the  ill  considered  and  unworkable  provisions  of section  204.  This 
section  imposes  a number  of  disco veiy  ^ Obligations  which  aire  auto- 
matically invoked  upon  a claim;  of  discrimination  in.  a criminal  trial. 

The  mere  assertion  of  discrimination  requires  the  prosecution  td 
present  a full  statement  of  the  procedures  used  in  juror  selection. 
In  addition,  the  State  jury  officials  aie  automatically  SUbjectto  cross- 
examination.  If  there  is  “some  evidence”  that  the  assertion  of  dis- 
crimination is  valid,  “any  relevant  records’ add' papers' Used  by  jury 
officials  in  the  performance  of  their  duties”’ must  be  presented;  The 
bulkOf  this  paperwork,  the  burden  on  the  State  courts-will  bd  over- 
whelming. . 

Finally,  if  all  this  fails, to  rebut  a showing  of  “probajble  cause”. of 
discrimination,  the  burden  shifts  to  the  State  to  disprove  the  allega- 
tion. By  so  abolishing  the  aalutory  and  fundamental  presumption 
that  officials  perform  their  duties  lawfully,  this  legislation  does  more 
than  impugn  the  integrity  of  local  officials — itopehs  every  criminal 
prosecution  in  every  State  to  obstruction,  delay,  and*  frustration. 
I say  this  because  tne  discrimination  that  may  be'  asserted  is  not  re- 
stricted to  race  alonfe.  Section  201  bats  jury  discfimination  on  the 
basis  of  religion, ; sex,1  national  origin,  and  economic  status,  as  well. 
It  could  change  the  laws  of  all  States. 

I would  like  to  add  at  this  point,  so  far  as  I know,  this  bill  repre- 
sents the  first  time  that  the  Congress  of  the  United  States  has  been 
asked  to  prescribe  rules1  of  procedure  which  must  be  followed  in  the 
courts  of  the  States.  It  requires  that  in  every  cose,  Where  counsel  for 
a defendant  asserts  that  there  has  been  discrimination  on  the  ground 
of  race  or  on  the  ground  of  sex  or  on  the  ground  of  economic  status, 
that  the  jury  officials  of  the  county  must  file  a Written  statement  to 
negative  a charge  which  is  supported  by  nothing  other  thaii  an  asser- 
tion. It  does  violence  to  the  fundamental  principle  that  courts  are 
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not^required  to  puss  upon  matters  when  there  is  no  reasonable  ground 
to  suppose  that  the  charge  has  any  basis. 

. I cannot  imagine  anything  which  more  offends  the  principle  of  good 
Federal-State  relationships  or  which  more  offends  the  principle  that 
trials  should  be  speedy  and  have  regard  to  the  merits  of  the  individual 
case,  because  this  gives  authority  to  raise  unmeritoiious  issues. 

Justice  Brandpis,  one  of  our  Nation's  greatest  students  of  the  Con- 
stitution, once  noted  that  the  States  are  the  laboratories  of  the  Repub- 
lic. Let  us  be  careful  not  to  impose  a needless  consistency  merely 
because  it  pleases  our  sense  of  legal  symmetry.  Let  us  not  presume 
too  readily rthnt  we  in  Washington  have  a monopoly  on  all  the  wisdom 
in  the  country.  ( Above  all,  let  us  not  be  too  eager  to  sacrifice  centuries 
of  experience,  with  the  administration  of  criminal  law  merely  because 
of  a new-found,  infatuation  with  sociology. 

(At  this  point  Senator  Scott  entered  the  hearing  room.) 

Senator  Ervin.  Incidentally,  this  would  permit  an  inquiry  into  the 
property  holdings  of  everybody  serving  upon  a juiy.  It  seems  to  me 
that  we  might  well  let  the  State  courts  spend  their  time  in  more  fruit- 
ful inquiries  concerning  the  guilt  and  innocence  of  the  parties  instead 
of  inquiring  into  the  economic  status  of  the  persons  who  are  summoned 
to  serve  upon  the  juries  in  State  courts. 

title  in 

Any  objective  examination  of  title  III  must  be  made  in  light  of  the. 
history  of  titles  III,  IV,  and  ,VI  of  the  1964  Civil  Rights  Act.  And  to 
make  an  honest  appraisal,  the  concerted  action  by -the  Departments  of 
Justice  and  Health,  Education,  and  Welfare,  under  that  act  must  be 
comprehended.;  These  Departments  were  given  statutory  tools,  the 
magnitude  of  which  had  never  before  been  suggested  to  the  Congress' 
The  unelected  officials  in  these  Departments  unfortunately  accepted 
their  new  authority;  with  but  ope  apparent  goal  in.  mind — to  exercise 
a#maximum  effort  to  insure  so-called  racial  balance  in  public  education 
and  public  facilities  unintended  by  Congress.  It  is  my  belief  that,  too 
much  power  was  delegated  to  these  officials;  even  so  they  have  far 
exceeded  theiiv  statutory  authority. 

It  was  zay  hope  that  enforcement  of  the  1964  act  would  occur,  with-, 
out  arbitrary  andcapnciouS  control  over  education  by  the  Federal 
Government  and  according  to  the  dictates  of  Congress  and  the  pro- 
nouncements of  out  jumciary.  §uch  has  not  .been  the  case. 

Apparently,,  few  realized  that*  the  South  would  comply  with  a new 
law  that  many  peojple  felt  was  so  distasteful.  But  we  put  aside  our 
strong  feelings  ana  did  comply.  /As  a consequence,  the^  Attorney 
General  states  that  he  has  not  had  enough,  complaints  uponN which  to 
.intervene;  the  Secretary  of  Health,  Education,  ’ and  /Welfare  has 
found  Utile  discrimination  upon  which  to  act  under  title  VI  of  the 
1964  act';  and  both  have  observed  much  advancement  in  the  process 
of  desegregating  schools  and  other  public  facilities. .-. 

It  is  now  proposed, that  the  Attorney  General  may  institute  his 
own  actions  without  a 'complaint  of  any  Kind  to  insure  integration  in 
public  education  and  dther  facilities.  Again  he  will  work,  in  concert 
with  the  Secretary  of  Health,  Education,  and.  Welfare  in  areas  where 
people  are  obviously, living  and  attending  schools  in  harmoiny  with 
their  neighbor^  bjit  where  the  statistical  ratio- of  white  and  Negro 


CIVIL  RIGHTS  53 

fails  to  meet  an  arbitrary  standard  set  by  the  Secretary.  In  a locality 
in  which  the,  ratio  differs  from  some  arbitrary  standards,  the  Attorney 
General  may.  find;  an  individual  whose  conduct  constitutes  a threat 
to  threaten”  or  a -“threat  to  intimidate.”,  ..There*  T would  suppose; 
the  Department  w^l  bring  an  action  under  title  III;  The  request  for 
this  type  of  authority  comes  after  a very  brief  and  law-abiding  experi- 
ence with  th$;1964  act.  ;I  can  only  ask,  Where  have  there  been  efforts 
to  enforce  titles  I;II  and: IV  of  the  1964  act?  t;  . ’!.!  T v, 

And  I might  mention  that  if  threats  of  intimidation  are  a major 
concern  of  the  administration,-  then  I suggest  that  attention  be  focused 
on  the  worst  examples  of  intimidation:  the. intimidation  by  pressure 
groups  tyhich  apparently  forces  Federal:  agencies  to  give  in  to  increased 
demands  for  racial  balance;  and^the  intimidation  by  these  agencies 
of  Southern  State  officials  who  are  forced  to  conform'  to  the  will  of  the 
pressure  groups  under  threat  of  a cutoff  of  funds. 

. The  Attorney  General  has  asserted  that  his  present  authority  is 
deficient  for  three  principal  reasons,  the  first  of  which  is  ithe.require- 
ment  of  a written  qomplaint  before  the  Attorney  General  may  sue. 
And  he  has  not  received  the  complaints  necessary  to  justify  the  1964 
act.  He  also  asserts  that  many  people  do  not  know:  how  to  file  a 
complaint.  But  as  I understand  it,  the  procedures  for  filing  such 
complaints  were  established  by  and  are  controlled  by  the  Deport- 
ment of  Justice.  I suggest  that  this  procedure  be  tailored  to  fit 

the  needs  of  those  participating.  . 

I would  also  like  to  remind  the  subcommittee  that  information 
supplied  to  me  by  the  U.S.  Civil  Rights  Commission  indicates  that 
there  are  several  major  organizations  providing  legal  representation 
to  Negroes  acid  civil  rights; workers  in. the  South.  'Where  necessary, 
these  services  are  furnished  free  of  charge. ; They  include:  (1)  NAACP 
Legal:  Defense;  Fund,:  (2)i  Lawyers; Constitutional  Defense  Committee, 
(3.)  Lawyer^  Committee  on'  Civil  ;Rights  Under  Law,?  and  (4)  American 
Civil  Liberties  Union.  ;::i:  : 

Certainly  if  there  are.  grounds  :for  a complaint ji  at  least  one  of  the 
attorneys' ; employed  by  ithese  organizations  wdilld  bring  it  to  the 
attention  of  tne  Justice  Department. • 
The  isecqnd  reason  asserted  ^justification- for  this  new  power  is 
the'  .alleged  ; time-consuming,  ■ add  difficult  judgment  required  ’ . to 
determine  whether  interested  partieswill  be  unable  to  bear  the  burden 
of  litigation  themselves.  Yet,  the  Department  of;  Justice  employes 
oyer  600  attorneys;  each  pf  whom  has  sufficient  training  to  make  this 
judgment..  Surely,  attorneys  who  routinely  make  decisions  concern- 
ing complicated  antitrust,  corporate  and  tax -matters  can  form. Ian 
opinion  as  to  the  financial  ability  of  apotential  litigant. 

Finally,  it  Js  asserted  that  school  desegregation  has  generated  an 
increase  of.  violence  and  intimidation  aimed  at  Negroes  who  assert 
their  constitutional  rights,*  Quite  frankly,  1 have  failed  to  observe 
widespread  violence  except  in  areas  outside/  the  South,  such . as  in 
Watts,  Calif.,  in  Rochester  and  New  York  City,  and  in  Philadelphia, 
I say  this  to  place  in  context  my  comments  concerning  the  granting 
of  new:  unbridled jJower  to  the  Attorney  General, 

(At  this  point  Senator, Bayh  entered,  the.  hearing  room.)  ; 

Senator  Ervin.  Under  existing  law,  the  Attorney  General  may 
institute  an  action  merely  upon  the  receipt  of  a complaint  and  upon 
his  certification  that  the  signers  are  unable  to  maintain  the  appror 
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priate  legal  proceedings.  When  this  power  was  first  proposed  to  the 
Congress,  it  seemed  strange  to  me  that  there  was  no  requirement  that  the 
Attorney  General  establish  by  evidence  that  the  complaint  upon  which 
he  is  acting  is  meritorious.  For  this  reason  I offered  an  amendment 
to  require  the  finding ' of  such  evidence.  I was  able  however,  to 
convince  only  36  Senators  of  the  wisdom  of  that  suggestion.  It  is 
incredible  to  me  that- now  the  Attorney  General  seeks  authority  to 
act  on  his  own  volition  without  evidence  and  without  a complaint 
from  an  aggrieved  person.  > . . ; ■* 

: The  Attorney  General  has  stated  that  new  title  III  would  give  him 
the  tools  to  complete  desegregation  Of  our  schools.  He1  skid  toe  same 
thing  in.  1964  when  other  “tool^-  were  created  including:  civil  actions 
for  appropriate  relief  by*  the  United  States  where  equal  protection'  of 
the  laws  is  denied  any  individual  on  account  of  race  in  toe  utilisation 
of  any  public  facility;,  authorization  for  technical : assistance  in  the 
adoption  and  implementation  of  plans  for  desegregation;  the  estab- 
lishment of  training  institutes  to  deal  with  special  educational  prob- 
lems occasioned  by  desegregation;  and  the  granting  of  power  to 
Federal  agencies  to  terminate  or  refuse  assistance  to"  any  beneficiaries 
deemed  not  in  compliance  with  regulations  promulgated  to  insure 
nondiscrimination.  ' . 

But1  all  this,  to  the  Department,  is  not  enough.  It  now  wants 
plenary  power  to  insure  undefined  integration  of  public  facilities. 
Authority,  clearly  defined,  by  Congress  does  not  seem'  to  meet  with 
the  approval  of  the  administration.  This  conclusion  is  obvious  from 
its  proposal  of  title  III!  Under  section  302  the  Attorney  General 
could  institute  actions  whenever  and  wherever  he  has:  reasonable 
grounds  to  believe  that  there  is  even  a hint  of  his  notions  of  “Inter- 
ference” with  the  enjoyment  of  equal  protection  of  the  laws  in  respect 
to  any  public  school  or  facility.  At  toe  minimum,  all  he  would  have 
to  do  is  to  allege  that  he  believes  someone's  right  to  equal  protection 
of  the  laws  has  been  somehoW  threatened. 

(At  this  point  Senator  Javits  entered  the  hearing  room.) 

Senator  Ervin.  The  subcommittee  should  remember  that  these 
constitutional  rights  are  personal  rights  which  do  riot  belong  to  toe 
public  or  to  the  Federal  Government.  In  bringing  suits  without 
complaints  be  not  only  is  ignoring  this,  but  also  is  depriving  individual 
citizens  from  exercising,  a constitutional  right  to  attend  the  school  or 
other  public  facility  of  their  own  choice. 

I would  like  to  add  at  this  time  that  under  the  decisions  of  the 
Supreme  Court  of  the  United  States  as  I construe  them,  that  the 
right  to  determine  whether  one.  will  exercise  a constitutional  right  is  a 
personal  right  belonging  to  the  individual,  arid  despite  these  decisions, 
this  bill  would  undertake  to  deny  to  individuals  the  right  to  determine 
for  themselves  whether  they  wanted  to  exercise  their  constitutional 
rights  or  not,  and  permit  the  Attorney  General  to  make  thrit  determina- 
tion for  them,  even  against  their  will  in  an  individual  case. 

The  alleged  authority  for  this  new-found  power— unrestricted  and 
uncircumsoribed— was  horn  in  a case  which  was  undergoing  its  first 
reading  in  the  Siipreme  CJourt  building  when  this  bill  utas  being  drafted. 
This  new  power  enables  the  Uriited  States  to  intervene  in  matters  in- 
volving the  14th  amendment  but  in  which  no  State  action  has  oc- 
curred. In  ope  stroke  of  the  pen,  a tragic  effort  to  erase  almost  100 
years’  precedent  was  made  by  concurring  Justices  in  the  case  of  17.5. 
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%. Guest/  ...Ami, lust  as, quickly,  the Justice,  l^ppartijaent  seized, unon 
it.  r HVlr.  Justice  Harlan  cidjed  the ;aCtibnJ6f  thre^  ofthe  ^Usti^fe  who 
joined  tn^  Court's  opinion  ‘'sx^raordniary  ^ in  prOhouhcih^  tHemS^l^es  . 
oii  the  far-reaching  constitutio^l  qu^aUCns.  . It  is  mb  re 
fyir  the  Justice  Department  ;to  rply.on  this  dictuft  to  .unfi$6, a hill: ' I 
might  add  that  to  me  as  a lawyerit'is  rather  queer  for  any  judgetii  , 
aavif  Congress  should  happep  ip  the  future  to  pass  aj^w,  and  9.  cjase 
arising  under  that  law  sJjLQVud'CCine  before ,’mo  for  dedisjoh,  I sift-going 
to  decide  it  a given  way,  evoii  before  the.  law  tfasbcch  posted,  eyi^n 
before  the  case  has  anseh,,and:eyeti  before  I Have' heard  th&  eyiqCficcj,; 

. Before  passing  to  another  matter,  .!  think  it  should 'he  nble^'  at  thip 
point  th^f  the  findings  which  enable  the  Attorney  General  to  institute 
civil  actions  under  title  jll  are  rpade  primes  under  title  V and,  punish- 
able by  $1,000  fine  or  imprispuineut  for  not  more  thah  l yeari  Among 
others,  .title  V includes  intjmidation  or  attempts  tb  intimidate.  It 
does  not  include 1 1 am  happy  ‘ to  observe,  a‘  "threat  to  threaten”  or  & 
"threat  to  intimidate,"  , as  does  titje  III.  I .'might  state  at  this  point 
that  title  III  is  to  me  a violation  of  the  words  of  the  writer  of  the  Boole 
of  Ecclesiastes  that  there  is  nothing  new  under  the  sun.  This  is  . the 
first  time  so  far  as  i.know,  that  anybody  has  ever  proposed  that  there 
bo  legislation’  to  punish  a man  for  a ‘‘threat  to  threaten,"  and  I would 
Commend  a rereading,  pf  title  III  to  the  Justice  Hepaiiftent  tP  se6 
whether  the  . Justice  .Pepartmerit  really  does  want  Congress  to  pass  a 
law  to  deal  with  threats  to  threaten.  , . 

In  recent  months  it  has  come  to  the  attention  of  many  Pf  Us  that 
important  health,  education,  and  welfare  progratos  are  being  placed^  in 
jeopardy  by  an  effort  on  the  part  of  certain  Federal  officials  to  correct 
so-called  racial  imbalance.  I hasten  to  add  that  Congress  must  share 
the  blame  because  the  provisions  of  its  legislation  are  vague  and  easily 
misunderstood. 

I have  introduced  on  behalf  of  myself  and  Senator  Ftilbnght  an 
amendment  to  the  1964  act  in  the  form  of  a new  title  VI  to  S.3296 
with  three  basic  purposes  in  mind;  First,  it  is  necessary  to  draw  a 
clear  definition  of  discrimination  which  would  be  understood  by  all 
concerned. 

Second,  routine  and  established  adjudicatory  practice  should  he 
instituted  in  the  withholding  procedures  under  title  VI  of  the  1964 
Civil  Rightk  Act.  Finally,’  nd  persons,  otherwise  .eligible  for  benefits 
afforded  ny  Federal  legislation,  should  be'  denied7  these  benefits  simply 
because  the  vendors  of  Federal  assistance  nitty  fail  to  cpiftpl^  With 
arbitrary  guidelines  established  to  insure  an  absence,  of  discrimination 
oh  the  basis  of  race  or  color.  . \ 

As  with  other  proposed  legislation  we  are  discussing,  I hope  the 
subcommittee  can  elicit  testimony  which  will  improve  the  amendment. 
Technical  afid  clarifying  changes  which  may  be  necessary  have  already 
been  dialled  to  fty  attention.  ‘ That  we  must'  enact  its  substance, 
however,  is  clear. 

The  need  is  apparent  from  the  recent  pronouncements  of  the  U.S. 
Commission  oii  Civil  Rights.  The  Commission  stated: 

The  legislative  history  of  title  VI  does  not.  make  clear  what  relationship,  if  any, 
was  contemplated  by  Congress  between  the  standards 'to  be  established  by  the 
Office  of  Education  add  the  body  Of  judicial  decisions  in  the  area  Of  sohodl 
desegregation,  ^ 

' efr-BOd-^ae— pt. i— a ’ 
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' , ' Federal  legislation  cbricermngdesegragatioh  in  education  has  been 
promulgated  as  a result  of  the  mandate  from  Brown  v.  Board  of  Edcua- 
tibn,  Congress,  as  we^  as  thA  Executive  branch,  apparently  :nt  one 
{imh  or  another  has  listened  to  the  federal  judiciary.  But  since 
enactment  of  the  1964  act,  the  executive  branch,  at  least,  has  ignored 

Notwithstanding  a multitude  of  decisions  following  the  Brown  case 
and  the  1964  act,  the  U.S.  Office  of  Education  has  implemented  that 
act  a$  it  pleased . Almost  uniformly,  the  federal  courts  have  reached 
an  opposite  conclusion  to  that  of  the  Commissioner  of  Education; 
For  example,  the  Federal  courts  have  consistently  upheld  “free  choice 
plans’1  as  a method  of  meeting  the  desegregation  requirements  of  the 
.1964  act  and  of  the  decision  of  Brown . v.  Board  of  Education.  In  fact, 
the  U.S,  Commission  on  Civil  Rights  reported  just  4 months  ago  that 
most  courts  have  upheld  the  validity  of  freedom  of  choice  plans  pro- 
viding for  a choice  among  schools  not  segregated  by  law. 

The  decisions  cited  by  the  Commission  in  support  of  this  statement 
include,  among  others,  the  following:  Bush  v.  Orleans  School  Board 
(1962) ; Stell  v.  Savannahs  Chatham  County  Board  of  Education  (1694); 
Monroe  v.  Board  of  Commissioners  of  City  of  Jackson  (1964);  Vick  v. 
County  Board  of  Education  of  Obion  County  (1962) ; Kemp  v.  Beasley 
(1965) ; and  AKer  v.  County  School  Board  of  Augusta  County  (1966). 

In  construing  the  Brown  decision,  the  eminently  able  jurist,  John  J. 
Parker,  said  in  Briggs  v.  Elliott: 

It  has  not  decided  that  the  States  must  mix  persons  of  different  races  in  the 
BChools  or  must  require  them  to  attend  schools  or  must  deprive  them  of  the  right 
of  choosing  the  schools  they  attend  * * * but  if  schools  which  it  (the  State) 
maintains  are  open  to  children  of  all  races,  no  violation  of  the  Constitution  is 
involved  even  though  children  of  different  races  voluntarily  attend  different' 
schools,  as  they  attend  different  churches.  Nothing  in  the  Constitution  or  in  the 
decision  of  the  Supreme  Court  takes  away  from  the  people  freedom  to  choose  the 
schools  they  attend..  The  Constitution,  m other  words,  does  not  require  integra- 
tion. It  merely  forbids  discrimination.  It  docs  not  forbid  such  segregation  as 
occurs  as  a result  of-voluntary  action.  It  merely  forbids  the  use  of  governmental 
power  to  enforce  segregation.  The  14th  amendment  is  a limitation  upon  the 
exercise  of  power  by  tho  State  or  State  agencies,  not  a limitation  Upon  the  freedohi 
of  individuals.  . 

Notwithstanding  these  decisions,  the  Secretary  has  apparently 
been  compelled  by  pressure  to  seek  means  of  violating^  the  law  himself 
He  has  seen  fit  to  ignore  (he  express  statutory  provisions  which  say 
that  “desegregation  . does  not  mean  the  overcoming  of  racial  im- 
balance ana  that  “nothing'’  in  the  act  “shall  empower  any  official 
or  court  in  the  United  States' to  issue  any  order  to  achieve  racial 
balance,’’  He  has  deliberately  instituted  a sociological  approach 
rather  than  a.  legal,  .one— -an  approach , designed  primarily  to  balance 
the  races,  for  in  this  manner  he  has  been  better  able  tbNpreate  ah 
image  of  .discrimination  in  areas  where  there  has  been’  a good  faith 
attempt  to  end  discrimination. 

The  purpose  of  this  amendment,  therefore,  in  to  clarify  the  am- 
biguities of  title  VI  of  the.Qivil  Rights  Act  of  1964.  „ This  is  necessary 
to  avoid  the  further  submission  of  federal  officials  to  the  pressures 
of  outside  forces  which  have  compelled  (hieni  to  perform  quasi-judicial 
functions  andHo  allow  them,  to  concentrate  oil  their  statutory  duty. 

At  the  outset,  Y whnt  to  emphasize  • that  the  amendment  is  not 
designed  to  change  the  intent  of  Congress  in  enacting  title  VI  of  the 
1964  Civil  Rights  Act.  On  the  contrary,  it  is  to  implement  that 
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intent  as  set  forth  in  . section  601  of  theadt;  . It  is  i not -designed  (to 
diminish  the  effect  of  decisions  ;of  the ' Federal  courts;  rather  (it  is 
designed  to  rely  on!  those  decisions  in  applying  the  sanctions  of  title 
VI.  Nor  is  it  designed  to:  permit  unlawful  discrimination- — it  Only 
assists  in  defining  swch  discrimination.  . 

Section  601,  which  is  the  heart  of  title  VI  of  the  1904  Civil- Rights 
Act;  would  be  left  untouched  by  the  * amendment.  ' .That  section 
provides;  i. 

No  person  in  the  United  States  shall,  on  the  ground  Of  race,  color,  or  national 
origin,  be  excluded  from  participation  in,  be  denied  the  benefits  of;  or  be  subjected 
to.  discrimination,  under  any  program  or  activity  receiving  Federal  financial 
assistance.  . 

The  remaining,  implementing  language  of  the  title,  as  I have  said, 
transfers  to  the  executive  the  lawmaking  power  of  Congress,  leaves 
the  definition  of  discrimihatidn  and  the  implication  of  sanctions  to 
the  uncontrolled  discretion  of  agency  officials,  and  surrenders  the 
control  of  the  Federal  purse  strings  to  the  “equal  opportunity  officer?*  6f 
o&ch  agency  which  he  may^use  to  effectuate  his  o wn.  potions  of  socio- 
logical  progress.  The  predictable  result  has  been  that  many  officials 
have  not  only  taken  full  advantage -of  their  new  power,  but  indeed 
some  have  usurped  far  more  than  was  given  by  the  act. 

I will  mention  two  examples  in  North  Carolina,  only  to  illustrate 
how  this  legislative  and  judicial  power  which  officials  have  assumed 
has  resulted  in  the  distortion  of  the  original  Federal  programs  thev 
are  charged  with  administering. 

An  adult  basic  education  project  in  Charlotte/ under  which  1.400 
Negroes  and  170  whites  in  a total  of  91  classes  were  being  taught  to 
read  and  write,  was  threatened  with  termination  by  the  Office  of 
Economic  Opportunity  because  of  alleged  de  fabto  segregation  and  do- 
called  racial  imbalance  in  two  classes.  This  threat,  without  complaint 
from  any  local  organization  or  individual,  was  made  under  the  pro- 
visions of  title  VI. 

In  another  North  Carolina  city,  a hospital  is  at  this  moment  under 
threat  of  losing  Federal  funds  because  nonwhites  do  not  comprise ' as 
large  a percentage  «of  the  patient  load  as  is  the  percentage  of  nonwhite 
population  of  the  city.  There  is  no  allegation  of  discrimination  oi* 
segregation  in  the  staffing,  in  employment,  or  in  the  assignmwitof 
patients  to  wards  and  roOihs.  The  only  allegation  is  that  the  local 
populace  doeB  not  become  ill,  and  chobse  the  threatened  hospital  ac- 
cording to  racial  quotas.  : 

Incidentally,  I wrote  the  Department  of  Health,- Education,  and 
Welfare  that  if  it  was  the  policy  of  the  Department  to  require  that 
the  people  m a community  shditld  become  U1  and  seek  hospital ; treat- 
ment according  to  racial  quotas,  then  the  Deparfriieht  would  have  to 
arrange  to  bring  that  About  because  notwithjqahding,  the  people  of 
North  earohna  were  not  smaft  endugh  to  mak'e^is'ease  have  indidefice 
according  to  race.  " ' ’ : /-■/„  i- 

Finally,  there  is  the  example  of  the  Office  of  Education  rntegmti’oU 
guidelines  recently  published  for  the  South.  There  is  no  pretense  in 
toe  language  of  the  giiidelides  that  their  purpose  is  to  prdveht  either 
discrimination  or  State-suppprted  segregation.  The  whole  thrust  is 
so-ealma  racial' balance  iivpupil  and  teacher  assignment1  according  to 
percentages.  : , ' ./  : - ■ ■ ■ ■■. 
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o ESirthermorei  > in  other  States,  ae  well  as  in  my  own  State  of  North 
Carolina,  many  elderly  people  of  all  races;  > through  no  fault  of  their 
otfh,  may  be  denied  the  benefits  .of.  thd  recently  enacted  Federal 
medical  care  program  ih  an  effort  to  'discipline  the  policies  of  hospitals. 

Despite  the  fact  that  these  individuals  may  well  have  spent  hun- 
dreds of  dollars  in  premiums  for  social  seeurity  insurance,  they  would 
be  punished  only  because  they  happened  to  be  assigned  by  their  doctors 
to  hospital?  which  have  not  achieved  a racial  balance  -of  patients 
sufficient  to  the  Department  of  Health,  Education,  and  Welfare. 

These  mindless  threats  and  fatuous  guidelines  cannot  be  remotely 
reconciled  with  the  language  or  the  legislative  history  of  title  Y1  or 
with  the  unlawful  conduct — as  defined  by  the  courts — that  was  in- 
tended to  ■ be  condemned. . One  brief  statement  confirms  this. 

The  best  authority  on  congressional  intent  of  any  legislative  act 
is!  the  floor  manager  of  the  bill, J and  the  floor  manager  of  the  1964 
Civil  Rights  Act  was  the  then  assistant  majority  leader;  Vice  President 
Humphrey.  In  developing  legislative  history  and  articulating  the 
intent  of  the  act,  the  Vice  President  stated  in  1964:  •< 

* * # while  the  Cohatltulioh  prohibits  segregation,  it  does  not  require  integra- 
tion- The  busing  of  children  to  achieve  racial  balahce  would  be  an  act  to  effect 
the  integration  of  schools.  ^ 

In  fact,  if  the. bill; were  to  compel  it,  it  would  be  a violation,  because  it  would  be 
handling  the' matter  oh  the  basis' of  race.  The  bill  does  not  attempt  to  integrate 
the  schools;  it  does  att^tnpt  to  eliminate  segregation  in  the  school  systems, 

L ; 1 1 . s . _ l 

The  amendment  Senator  Fulbright  and  I introduced  will  prohibit 
such  interpretations  of  their  own  power  under  title  VI  as  some  Federal 
officials  have  divined*  It  will  accomplish  this  by  defining  section  601 
according  to  the  intent  of  Congress  and  the  decisions  .of  the  Federal 
courts;  if  .it  is.  adopted,  title  VT,  in  the  future,  will  be  implemented 
acpordmg  to  the  intention  of  Congress  and  not  the  whim  of,  bureau- 
crats ^ho  are  not  answerable  to  the  people  for  their  sociological  follies. 
If  oUr  amendment  is  adopted,  every  American  will  be  subject  to  the 
same  guidelines  and  can  ascertain  what  those  guidelines  are.  No 
longer  will  “discrimination”  mean  something : different  in  one  year 
from  what  it  means  in  the  next  as  is  presently  the  case,  longer 
can  the  title  be  applied  in  one  section  of  the  country  and  not  m another, 
without  the  protections  of  due.  process,  as  is  presently  the  case.  No 
longer  will  ‘‘free  choice" ; be.  allowed  by  one.  department  or  agency 
ana  not  by  another,  as  is.  presently  the, case,  Whatever  the  outcome 
of  this  amendment  and  title  III  of  S.  3296, 1 would  not  object  to  the 
addition  of  express  language  in  this  bill  which  would  implement  the 
Attorney  General's  const itutionaVhuthority ’ to  insure  that  no  State 
officially  enforces  segregation  and  that  no  State  is  compelled  by  law 
to  integrate  its  public  Facilities.  . . 

. In  other  words,  the  Attorney  General  would  he  required  to  assure 
that  no  State  assigns  children  to  schools  on  the  basis  of  their  race. , In 
this  manner,  he  may  be  better  able  to  illustrate  that  the  Constitution 
is  colorblind.  ... 

RESPONSIBILITY  OF  CONGRESS  TO  CONSIDER  CONSTITUTIONALITY  . 

. At  the  moment  the  administration  bill  was  introduced,  a national 
furor  erupted  concernihg  its  constitutionality.  Title  IV  especially 
has  been  the  subject  of  a national  debate  :on  this  question. 
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: Before  -discussing  titles  IV  and  I should!  like;  to  mention  briefly 
Congress’  duty  to  cbnsid6r  the  constitutionality  ofproposed  legisla- 
tion1/ 'Notwithstanding  the  oath  each  Member  ofiOongresstakesto 
upheld  and  support  the  Constitution,  there  isi&n-fetutude  among: some 
that  we  should!  not  - be  too.  troubled  by  this  requirement. . Instead, 
they  advocate  consideration  of  .only  the  political  andisocialaspectsof 
legislationy  leaving  all  determinations’ of  constitutionality  to  the  Su-r; 
preme  Court  This ; approach  is  completely  fallacious  and  unsupport- 
able  according  to  the ! traditions  and  decisions -of  American  jurispru- 
dence and  the  principle  of  separate  coequal  powers.  _ ! , 

The  Supreme  Court,  according  to  its  own  rules  of  interpretation^  is 
guided  by  one  overriding  presumption,  when  undertaking  its  function 
of  judicial  review  which  dispels  the  notion  of  abdicating  this  congres- 
sional responsibility. 

It  proceeds  on  the  assumption  that  the  Congress  is  no  less  mindful. 
than1  the  Court  of  the  restraints  imposed  upon  the  powers  of  the 
National  Government  by  the  Constitution,  and  that,  prior  to  its 
approval  of  any  measure  # the  legislative  branch  conscientiously  ap- 
praised its  validity  and  in  perfect  good,  faith!  concluded  that  the 
enactment  met  the  test  of  constitutionality.  Therefore,  the  Court 
will  not  consider  the  constitutional  question  if  that  can  .be  avoided; 
and  if  it  does  consider  the  question^  the  burden  is  on -him  who 
challenges  the  act’s  constitutionality. 

The  Court  has  expressed  this  many  times  and  recently  as  follows: 

This  Court  does  and  Bhould  accord  a strong  presumption  of  constitutionality  to 
acts  of- Congress.  ■ This  is  not  a meio  polite  gesture.  -It  is  a deference  due  to 
-deliberate  judgement  by  constitutional  majorities  of  the  two  Houses  of  Congress 
that  an  act  is  within  their  delegated  power  or  is  necessary  and  proper  to  execution 
of  that  power  (U.S,  v.  Gambling  Devices,  346  U.S.  441,  449  (1963)). 

Congress  cannot  shift- its  responsibility  to  the  Attorney  General 
and  assume  that  a legislative  proposal  is  constitutional  because  he 
asserts  that  it  is.;  The  duty  and  responsibility  rests  solely  upon  the 
shoulders  of  each  Member  of  Congress  to  determine  whether  a 
proposed  measure  is  compatible  with  our  Constitution. 

Many  of  us,  unfortunately,  attempt  to  discharge  this  duty  by 
predicting  what  the  Supreme  Court  will  hold  when  a given  bill  under 
consideration  is  ultimately  reviewed.  This  may  be  a natural  reaction, 
but  it  utterly  fails  to  comprehend  the  nature  of  the  responsibility 
we  face. 

Court  decisions  are,  of  course,  a useful  tool  which  we  may  use  to 
recognize  legislative  limitations  and  obligations.  But  we  should  not, 
by  contenting  ourselves  with  reading  the  tea  leaves  of  past  judicial 
decisions,  escape  the  duty  of  , deciding  for  ourselves  what  is  consti- 
tutional. 

This  is  not  what  the  Constitution  expects  of  us.  On  the  contrary, 
it  requires  that  we  look  to  the  language,  the  intent,  and  the  legislative 
history  of  each  of  its  provisions  in  determining  whether  a bill  is 
consonant  with  that  document. 

The  Court  properly  upholds  the  constitutionality  of  any  act  of 
Congress  unless  it  finds  that  what  we  have  done  is  clearly  repugnant 
to  tne  words  and  spirit  of  the  Constitution. 

So,  during  these  hearings  I ask  that  the  members  of  the  subcom- 
mittee and  the  witnesses  act  as  more  than  fortunetellens— that  they 
judge  the  bills  before  us  against  the  mandates  and  prohibitions  of  the 
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Constitution&ccording  to’  our  oWn  individual  intellect  and  conscience 
and  not  abdicate  that  insponsibflity  to  the  President  or  to  the  Court.1 

I might  interrupt- my  reading  of  the  statement  at  this  point  to 
inform  Senator  Bayh  and  Senator'  Javits  that  I have  a very  long 
statement,  and  that  when  we  opened  the  committee  hearing  I offered 
any  member  of  the  committee  an  opportunity  to  make  a. statement, 
and  I would  not  want  to  foreclose  either  of  you  gentlemen  er  Senator 
Hruska  or  Senator  Scott  who  were  not  present.  If  any  of  you  have  a 
statement  you  would  like  to  read  at  this  time,  I will  give  way  for  the 
time  being.  ' 

Senator  Scott.  Mr.  Chairman,  I would  like  unanimous  consent  to 
insert  my  statement  without  reading  it,  at  the  conclusion  of  the  chair- 
man’s statement,  and  such  other  statement  as  I may  wish  to  put  in. 

Mr.  Ervin.  I assume  there  is  no  objection,  ana  therefore  that 
request  will  be  granted. 

Senator  Javits.  Mr.  Chairman,  I have  a 5-minute  statement. 
The  Chair  has  always  been  so  gracious  to  me  that  I will  stand  by  until 
the  Chair  is  finished.  But  if  the  Chair  wishes  me  to  proceed 

Mr.  Ervin.  I will  leave  that  up  to  the  Senator.  I still  have  some 
distance  to  go. 

Senator  Javits.  I think  the  chairman  is  at.  page  14  and  I can  do 
mihe  anytime  before  12.  I will  just  stand  by  and  await  the  pleasure 
of  the  Chair.  I might  explain  to  the  chairman  that  I had  to  go  the 
the  Franklin  D.  Roosevelt  Memorial  Commission  meeting  this 
morning. 

Mr.  Ervin.  I am  certainly  conscious  of  the  fact  that  every  Senator 
has  more  obligations  than  he  can  possibly  get  around  to. 

Senator  Javits.  I hope  to  make  a brief  statement  when  the  Chair 
is  finished. 

Senator  Bayh.  Mr.  Chairman,  I appreciate  the  courtesy.  I have 
no  statement  to  make.  . 

Senator  Hrtjska.  I have  pohe  at  this  time,  Mr.  Chairman. 

^Senator  Ervin.  Then  I will  proceed. 

dtTTLE  IV 

Although  I have  strong  objections  to  the  administration’s  proposed 
title  IV,  I find  myself  in  the'  anomalous  position  of  first  commending 
the  President  for  submitting  it.  I do  this  because  there  has  been 
considerable  criticism  of  the  President  for  not  “enacting”  the  pro- 
visions of  the  title  by  Executive'prder  and  integrating  housing  with 
the  “stroke  of  a pen.” 

I will  admit  that  all  of  us  could  enjoy  a more  leisurely  summer  and 
politically  secure  November  if  the  President  had  decided  this  con- 
troversial issue  for  us. 

Unfortunately  for  our  tranquillity,  howrever,  every  last  drop  of 
legislative  power  of  the  National  Government  is  vested  in  Congress — 
there  is  none  left  for  the  President,  T|Ve  receive  a fair  wage  for  per- 
forming these  functions;  and  the  executive  has  enough  problems  of 
its  own  without  assuming  those  conferred  by  article  I,  section  1. 

Although  I believe  tfye  President-is  mistaken  in  his  view  of  the  con- 
stitutionality of  this  measure,  he  has  been  faithful  to  the  Constitution 
by  allowing  Congress  to  legislate  rather.! than  usurping  the  power  to 
himself.  x- 
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It  is,  a sad  commentary  that  anyone  should  seriously  advocate  that 
the  separation  of  powers  arid  the  integrity  of  Congress  be  sacrifted 
merely  to  avoid  controversy. 

Title  IV  proposes  a Federal 'housing  law  which  would  deprive' the 
American  people  of  their  right  to  sell,  lease,  or  rent  their  property  tb 
whom  they  choose;  it  could  prevent  landowner's  froin  .refusing  tp 
negotiate  for  the  sale  of  their  property;  and  it  could  subject  home- 
owners  to  the  harassment  of  lawsuits  with  unprecedented  Federal 
civil  sanctions  in  cases  where  they  refuse  to  convey  or  negotiate  the 
conveyance  of. their  property  for  reasons  which  could  be  construed 
to  be  based  on  racial  discrimination. 

. This  entire  title,  is, , in  my  judgment,  clearly  beyond  the  authority 
of  Congress— under  either  the  commerce  clause  or  the  14  th  amend- 
ment. Further,  the  section  violates  the  freedom  of  association, 
implicit  in  the  first  amendment,  property  rights,  explicit  ih  the  fifth 
amendment;  and  partially,  the  right  to  privacy  within1  the  peniinibra 
of  the  Bill  of  Rights. 

It  is  obvious  that  real  property  does  hot  move  in  the  channels  of 
interstate  commerce.  Yet,  the,  Attorney  General  has  stated  that  the 
power  granted  to  Congress  by  the  comnierce  clause  allows  it  to  regulate 
alt  housing.  The  proponents  suggest  that  these  few  words  from  the 
Constitution  enable  such  regulation— "Congress  shall  have  the  power 
to  regulate  commerce  with  foreign  Natioiis,  and  among  the  several 
States,  and  with  the  Indian  Tribes.’'  But  the  very  attribute  bf  real 
property  which  distinguishes  it  from /all  other  property  excludes  it 
from  interstate  commerce— its  immovability.  A house  may  be  bought 
and  sold,  but  with  the  exception'  bf  the  house  trailer  and  in  the  absence 
of  acts  of  God,  it  never  crosses  a State  line,  I fail  to  see  how  we 
can  rely  upon  tornadoes  and  hurricanes  as  channels  of  interstate 
commerce;  and  the  Attorney  General  has  not  limited  this  bill  to  the 
sale  and  rental  of  mobile  homes. 

The  very  tenuous  and  erroneous  suggestion  is  made  thit  the 
materials  and  furnishings  which  make  up  any  physical,  structure  bring 
the  whole  into  interstate,  commerce.  Congress  can,  of  course,  regulate 
the  materials  and  furnishings  as  they  move  in  the.  Channels  of  inter- 
state commerce  but  in  this. instance  the  flow  has  stopped.  The  ma- 
terials have,  by  legal  definition,  assumed  the  character  of  reality,. 

An  example  or  two  will  illustrate  the  absurdity  of  the  Attorney 
General’s  contention. 

Suppose  a doctor  decides  to  volunteer  for  oivilian  service  in  Viet- 
nam for  a year.  While  he  is  there  his  family  goes  to  live  with  his  wife’s 
mother  and  he  rents  his  house  to  a colleague  who  he  knows  will  care 
for  the  property.  Where  is  the  interstate  commerce?  And  where  is 
there  any  proper  national  policy  which  says  he  should  hot  rent  to 
whom  he  pleases? 

Suppose  a widow,  whose  only  income  consists  of  social  security  pay- 
ments, wishes  to  supplement  that  income.  . She  rents  a room  in  her 
home  to  one  of  her  own  race.  Where  is  the  interstate  commerce? 
And  where  is  her  right  to  freedom  of  association,  her  right  to  privacy— 
indeed,  her  personal  right  even  to  be  prejudiced? 

Suppose  a man  who  ovms  the  house  and  lot  next  door  to  his  home 
sells  it  to  a friend?  Where  is  the  interstate  commerce?  And  why 
should  the  Federal  Government  care? 
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V i iti^n^ger  of  a'hotne  foi;  retired  Methodist  nimistersre- 
fuseaio  negotiate  with  a retired  Baptist  ihinister  for  the  rental  of  tin 
apartment?  ; Where  -is  the,  interstate  commerce?  And.  Any  wav, 
wltot  bus^fis  it  of  pill's?  ; . ^ \ 

. Ifot  the.prbpPsed  iegislatidn  would  subject  each  transaction  to1  Fed- 
eral' oontf <n  in  the  name  of  regulating  interstate  commerce.  Thbse 
wnb  argue  that'  this  control  can  be  based  on  the  commerce  clause 
might  do  well.  Ao  give  careful  thought  to  the  consequences  if  their 
position  is  Accepted. 

It  is  elementary  that  this  Nation  was  founded  and  has  becofrto 
peat  upon  the  proposition  that  the  powers  of  govemhOht  are  derived 
from  the  governed,  and  that  liberty  is  directly  dependent  upPri  the 
degree  tp  which  the  individual  is  able  to  reifiain  free  from  govern- 
paental  control.  A corollary  to  this  idea  is  the  restraint  bn  govern- 
mental power  eiribodied  in  the  Federal  system  according  to  which  the 
'National  Government  has  only  those  powers  granted  to  it. 

This  proposition  is  written  into  our  Constitution. 

. If  it  can  .be  successfully  maintained  that  this  housing  proposal  is 
constitutionally  permissible  under  the.  commerce  clause,  then  there 
js  no  conceivable  limit  to  the  power  of  the  Federal  Government,  except 
for  those  matters  expressly  forbidden.  The  Attorney  General’s 
interpretation  of  the  limits  of  the  commerce  clause  power  is  supported 
by  references  to  "the  interpen etrations  of  modern  society.”  But  the 
constitutional  fallacy  of  such  scholastic  reasoning  as  a basis  for 
extending  Federal  power  was  long  ago  recognized  by  Justice  Frank- 
furter in  Polish  Attumce  v.  Labor  Board: 


The  interponotrations  of  modern  society  have  not  wiped  out  State  lines.  It 
is  not  for  us  to  make  inroads  upon  our  Federal  system  either  by  indifference  to  its 
maintenance  or  excessive  regard  for  the  unifying  forces  of  modern  technology. 
Scholastic  reasoning  may  prove  that  no  activity  is  isolated  within  the  boundaries 
of  a single  state,  but  that  cannot  justify  absorption  of  legislative  power  by  the 
United  States  over  every  activity  (322  U.S.643,  650  (1044)). 

- I challenge  the  Attorney  General  to  mention  any  area  of  human 
activity  not  subject  to  Federal  legislation  under  his  interpretation  of 
the  ■commerce  clause..  We  should  appreciate  that  "federalism”  is 
not  a meaningless  platitude  nor  an  outmoded  cliche.  It  is  not  merely 
a happy  accident  of  history;  not  merely  a convenient  tool  of  govern- 
ment. Bather,  it  is  the  foundation  of  our  Government.  The  ad- 
ministration’s interpretation  of  the  clause  destroys  this  foundation. 
And  today  it  is  threatened  by  an  interpretation  of  one  constitutional 
clause  concerning  interstate  commerce  by  which  the  Federal  Govern- 
ment could  ultimately  control  qVery  activity  of  every  American  from 
the  time  he  i&bom  till  the  time  he  "shuffles  off  this  mortal  coil.” 

The  14th  amendment  is  also  relifed  upon  in  the  effort  to  support  the 
constitutionality  of  this  title.  This  argument,  however,  is  so  ridic- 
ulous, so  absolutely  unsupportable  by  the  language  of  the  amendment, 
that  I have  yet  to  hear  someone  seriously  defend  it.  Until  some 
attempt  at  documentation  is  made;  I see  no  reason  to  waste  the  sub- 
committee’s time  discussing  it. 

But  even  if  we  accept  tne  Attorney  General’s  suggestion  that  the 
commerce  clause  or  the  14th  amendment  may  be  relied  upon,  we  still 
must  consider  speeifib  constitutional  prohibitions  on  our  legislative 
power.  1 : 

Much  has  been  said  recently  concerning  "human  rights”  as  opposed 
to  "property 'rights.”  This  is  nonsense.  Property  has  no  rights, 

' I 
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only  attributes.  The  right  to  property,  is  a,  human  right,  aj.piyil 
lightr— a right  expressly,  protected  ^ ' It is  Of 

the  basic  rights  of  a free  people.  Conversely1,,  failure  to  protect  this 
human  right  to  property  is  a,  typical  characteristic  of  topIflMu} 
states  along  with*  the  denial  of  freedom  of  speech,  ipre^,  and  religion! 

The  basic  human  right  not  be  be  deprived  of  ljberty  qi1  property 
without  due  process  of  law — the  only  right  expressly  mentioned,  in 
both  the  14th  amendment  and  the  Bill  of  Bights — would  be  sacrificed 
by  this  title  to  a new  so-called  right  Of  open  occupancy/ 
Furthermore,  there  are  other  human!  rights  .and  freedoms  ' protected 
from  governmental  mterference  which  are  placed  in  jeopardy,  by  this 
legislation.  Among  those  are  the  right  to  freedom  of  association, 
recognized  in  the  case  of  NAACP  v.  Alabama  (357  U.S.  449  (1958)), 
and; the  right  to  privacy  recognized  in  the  case  of  Qrismld  v.  Con- 
necticut (381  tf.S.  479  (1965)).  As,  Justice  Dopglas  said  in  ^'Griswold 
at  page  484: 

The  foregoing  cases  suggest  that  specific  guarantees  in  the  hill  of  Rights  have 
enumbras,  formed  by  emanations  from  those  guarantees*  that  help'  give  them 
fe  and  substance' . . . 

The  right  of  association  cont&inted  i tv  the  penumbra' of  the  First  Amendment 
is  one,  as  we  have  seen.  The  Third  Amendment  in  its  prohibition  against  thb 
quartering  of  soldiers  '‘in  any  house!’,  in.  time  of  peace  Without ’the  consent  of  the 
owner  is  another  facet  of  that  privapy.  The  Fourth . Amendment  explicitly 
affirms  the  “righ  t of  tiie  people  to  be  secure  id  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  arid  seizures.”  The  Fifth  Amendment  in 
its  Seif-Incrimination  Clause  enables  the' citizen  to  create  a.  zone  of  privacy  which 
Government  may  not  force  him  to.  surrender  to  ; his  detriment.  The  .Ninth 
Amendment  provides:  "The  enumeration  in  the  Constitution,  of  pertain  rights, 
shall  not  be  construed  to  deny  or  disparage  others  retained  by  the  peoplel” 

and  again  at  page  485:  t 

Such  a law  cannot  stand  in  light  of  the  familiar  principle,  so  often  applied  by 
this  Court,  that  a "governmental  purpose  Jo  oontrol  or  prevent  activities,  constitu- 
tionally subject, to  state  regulation  may.not.be  achieved. by  means  which  sweep 
unnecessarily  broadly  and  thereby  invade  ttie  area  of  protected  freedoms.”  , 

No  one  would, contend  that,  Congress  may  use  the  legislative  power 
conferred  by  section  5 of  the  14th  amendment  or  by  the  commerce 
clause  in  a way  wbich  would  invade  those  Ubprties  specificeUy  guaranr 
teed  by  the  first,  section  of  the  14th  ainendment,  or  py  ther  5tn  amend- 
ment, or  by  the  first  ,11)  taken  together.  Human  liberty  requires  the 
maintenance  of  restraint  upon  governmental  power. , Restraint 
hardest  when  thp,  power,  sought  is  for  noble  ends.  But  power  con- 
ferred is  not  easily  recaptured.  History  shows  that  no  one  ,can 
uarantee  that  the  ends  of  power  will  always  he  worthy,  It  may  well 
e said  that  a noble  expediency  is  the.  fatal  disease  of  human  liberty. 
-But  noble  as  its  purpose  may  be,  all  evidence  indicates; that  title  Iv 
will  be  ineffective  to  accomplish, its  intended- goal.  Although  it  will 
disrupt  the  real  estate  trade,,  it  will  not  integrate  neighborhoods  or 
housing;  although  hundreds  of  homeowners  will  he  harassed  by  suits 
incorporating  unprecedented  Federal  tort  claims,  the  broad  policy 
will  be  unenforceable.  .• 

The  objective  claimed  for.  this  title  is  adequate^,  and  < integrated 
housing  for  deprived  minority  groups.  Twenty  States,  the  District 
Of  Columbia,.  Puerto  Rico,  the  virgin  Islands,  and  spme  26  municipal- 
ities have  fair-housing  laws  (although  none  with  coverages  as  broad 
as  the  one  proposed  here).  Yet  the  largest  slums  arid  ghettos  of 
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which  we  hekr^mbch  are  in.  States  with  fair-housing  laws;  and  lid 
appreciable  change  in  housing  patterns  ever  followed  their  enactment; 

Housing  is  stw  inadequate  and  substandard.  At  best,  the  only 
ohes  whq  have  benefited  by  these  local  laws,  and.  the  only  ones  \frho 
would  benefit  by  the  proposed  national  law1,  are  the  wealthy  and  the 
upper  middle  class.  * 

On  the  day  the  bill  wad  introduced,  I noted  that  “if  enacted,  I fear 
that  such  ‘a  laW  would  bring  false  hope  and  frustration  to  those  who 
are  deluded  about  its  effect  and  purpose.”  Although  we  may  agree 
bn  little  else,  the  National  Committee  Against  Discrimination  in 
Housing  views  the  legislation  in  the  same  light.  The  committee  calls 
title  IV~ — 


totally  inadequate  to  meet  today’s  critical  national  problem  of  the  explosive  racial 
ghetto  . . . even  if  it  could  be  strengthened  . . . such  a proposal  at  this  stra- 
tegic moment  may  raise  false  hope  among  the  Negro  masses  which  cannot  possibly 
he  fulfilled  by  this  proposal. 

It  is  apparent  that  the  American  people  and  I are  in  agreement  in 
opposing  forced  housing  legislation.  It  has  been  overwhelmingly 
rejected.  For  instance,  the  people  of  the  State  of  California,  and  of 
the  cities  of  Seattle,  Tacoma,  Akron,  Omaha,  Detroit,  and  Berkeley 
have  defeated  decisively  by  referendum  such  proposals.  It  is  extraor- 
dinary that  the  Federal  Government  would  impose  on  every  American 
what  obviohsly  the  great  majority  do  not  want. 

The  extraordinary  enforcement  provisions  of  title  IV  deserve  separ- 
ate scrutiny  from  the  desirability  and  constitutionality  of  the  title, 
for  it  is  no  understatement  to  say  they  amount  to  a revolution  of  the 
American  legal  system. 

Briefly,  the  title  provides  that  an  individual  without  payment  of  - 
fees,  costs,  or  security,  and  without  regard  to  the  amount  in  contro- 
versy, may  have  a court-appointed  attorney  bring  a civil  action. 
The  court,  which  can  grant  a permanent  or  temporary  injunction,  may 
allow  the  plaintiff,  if  he  prevails,  attorneys  fees,  it  may  award  him, 
in  addition  to  actual  damages  and  punitive  damages  of  $500;  other 
damages  bn  such  vague  grounds  as.  “humiliation”  and  “mental  pain” 
and  “mental  suffering”  without  limit  as  to  amount. 

The  Attorney  General  may  intervene  in  a private  suit  if  he  feels  the 
action  is  of  “general  public  importance.”  Additionally,  he  can  on 
his  own,  institute  suits  when  he  believes  a person  is  engaged  in  a 
pattern  or  practices  of  “resistance"  to  the  full  enjoyment  of  any  right 
granted  by  the  title. 

These  unique  additions  to  Federal  tort  law  are  dangerous  and  unfair. 
As  far  as  I know  this  is  the  first'instance,  State  or  Federal,  in  which  a 
plaintiff  is  provided  counsel  by  th^Govemment  in  a tort  action  case, 
Why  should  counsel  be  provided  here  hut  not  for  an  individual  who  is 
struck  down  by  an  automobile  or  train?  More  to  the  point,  why 
should  we  not  also  guarantee  counsel  to  the  defendant  homeowner 
or  landlord? 

. Further,  there  is  presently  no  other  Federal  law  specifically  allowing 
damages  for  such  nebulous  injuries  as  “humiliation"  or  “mental 
suffering."  Nor  do  any  of  the  more  than  20  State  and  territorial 
antidiscrimination  housing  laws  ' authorize  such  damages.  I am 
thoroughly  opposed  tb  such  actions,  but  if  they  are  to  be  sanctioned 
by  Congress,  then  let  the  homeowners  counterclaim  on  the  same  basis. 
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In  any  eVentyifthe  plaintiff  does  not;prevail,  let  the  defendanthome-i 
owner  also  collect  attorney’s  fees  andcostk.  ■ ' 

In  this  connection,  immediately'  prior' to  the -introduction  ofthis 
measure,' I introduced,  at  the  request  of  the  Justice  Department) 
several  bills  intended  to  provide  equality  and  eliminate  discrimination 
in  civil  Suits  between  the  United  States  • and  private  individuals. 
These  bills  provide  among  other  things  that  no:  attorney's  fees'  be 
allowed,  but  that  the  loser  in  any  case  bear  the  costs.  Even  before 
these  measures  are  passed,  the  administration 'Seems  to  be  forsaking 
the  policy  of  equal  justice  embodied  in  those  bills.  . \ 

The  enforcement  provisions  which  we ! are  expected  to  pass  illus- 
trates the  bias  inherent  in:  the  bill — bias  against  homeowners  Who  must 
hear  not  only  the  coat  but  also  an  overwhelming  burden  of  proof  in  a 
case  where  ms  opponent  may  be  not  only  aninaividUal  plaintiff,  but 
also  the  U.S.  Department  of  Justice;  - 
Equitable  relief  for  alleged  discrimination  is  authorised  in  every 
negotiation  or  transaction  concerning  real  property.  The  _ end  result 
will  be  that  mortgage  lenders,  grantors,  and  grantees  will  be  in  a 
constant  quandary  regarding  finality  of  any  sale  or  loan. 

The  provisions  constitute  an  invitation  to  unwarranted  harassment 
by  unjustified  lawsuits  each  time  an  owner  sells  or  rents  his  property* 
In  1964,  Congress  established  a conciliation  commission  known  as 
the  Community  Relations  Service  whose  purpose  was  to  solve  civil 
rights  disputes  by  mediation  rather  than  by  litigation  or  demon- 
stration. 

Earlier  this  year,  over  my  vigorous  objection,  this  agency  was 
transferred  from  the  neutral  aegis  of  the  Commerce  Department  to 
the  national  prosecutor,  the  Justice  Department.  ... 

One  of  the  objections  to  transfer  was  that  the  administration  has 
become  impatient  with  conciliation  and  was  forsaking  that  tool  for 
settling  disputes  for  quicker  if  more  abrasive  methods.  Although 
this  was  denied  by  the  administration  then,  by  implication  they  con- 
firm it  now.  Although  every  State  law  contains  Borne  procedure  for 
conciliation,  and  although  the  Justice  Department  now  has  over  100 
employees  hired  to  perform  this  function  m its  Community  Relations 
Service,  nowhere  in  the  title  is  conciliation  mentioned  as  a means  of 
enforcement. 

In  spite  of  all  its  unique  enforcement  methods,  the  purpose  of  the 
title  cannot  be  achieved  any  more  than  alcohol  was  destroyed  by  the 
Volstead  Act.  In  the  final  analysis,  there  is  no  way  a free  country 
boasting  a free  economy  can  ten  its  citizens  to  whom,  when,  or  for 
how  much  they  may  sell  their  houses.  Yet  the  precedents  it  would 
create  are  dangerous  and — just  as  with  prohibition — trade  will  be  in 
turmoil  and  the  purpose  left  unaccomplished. 

Taken  in  its  entirety,  title  IV  can  only  result  in  one  ofc  two  things: 
If  its  purpose  is  accomplished,  then  basic  rights  of  property  and 
freedom  of  choice  are  extinguished;  if  l am  correct,  and  the  title  fails 
in  its  purpose,  then  we  have  enacted  a stupid  law  which  can  only  bring 
frustration  and  ill  will. 

title  v 

In  many  ways  title  V'  is  a sad  provision- — sad  and  bad.  It  is  sad 
because  its  submission  to  us  was  suggested  by  the  commission  of  a few 
unconscionable  crimes  and  bad  because  it  is  the  product  of  the  gra- 
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tuitous  and  miatakan  advisoryopiiiionof  several  of  the  Justices  of  the 
Supreme  Court  in  United,  States'  >v. ; Gutist,  . ..  . 

,Tho  advisory  opinion  of  which  1 1 apeak  , wee  contained  in  the  con- 
curring opitiona,  tQithe.  effect  that  State  action  i9  no  longer  a necessary 
element  m acts,  of.  Congress  designed  to.  implement  the  14th  amend- 
ment. This  is  absolutely  contrary  to : the  legislative  history  *of  the 
amendment) the;  i clear  'language  of  the  amendment,  and  .scores  of 
oases  from  the,  civil  rights  cases  in , 1883  < to  Bvady  V;,  MqTyUi'fwl  (373 
U.S.  82,  92;  (1963))  interpreting  the  amendment.  No. . amount  of 
intellectual  sophistry; lino  amount  of  torturing  of.  the  language  of  the 
14th  amendment  >oan  change^  the'  fact  that  a prosecution  brought 
pursuant  to  its.  mandate,  requires  the  element  Of  State  action  or  action 
taken  under  color  of  law.  < . - , - ••• 

Indeed,  the1  title,  as. now  worded  .may  yiolate  the  first  amendment 
provision  for  freedom  of  speech  insofar  as  it  prohibits  undefined  action 
such  .as  "intimidation,”  f interference,”  and  . “attempts  to ; interfere.” 
It  also  may  be  unconstitutionally  vague  in  violation  of  due  process. 

Further,  from  a-  standpoint  of  policy—  and  apart  from  its  consti- 
tutional problems  and  poor  drafting— enactment  of  title  V would  be 
dangerous  and  illiberal.  If  Congress  can  make  it  a Federal  crime  for 
an  individual  to  ^interfere”  with,  another's  "right”  to  rent  a house 
or  to  be  served  in-  a place  of 'accommodation,  the  Congress  can.  make 
it  a Federal  crime  to  interfere  with  the  right  to;  walk  the  streets 
without  being ; robbed  or  the  right  to  be  protected  in  conducting  a 
private  business. 

Title  V would  serve  as  a precedent  for  making  any  State  crime  a 
Federal  crime  and  would' require  a Federal  police,  force — the  opening 
wedge  of  a police  state,  . • • 

. It  would  seem  to  me  that  if  Federal  jury  antidiscrimination  laws 
were  enforced;  - there : would  be  no.  need  for  title  V.  At  this  point  we 
have ! ample  evidence  that  convictions  can  -be  obtained  in  Federal 
courts,  and  it  seems,  to  me.  that  , sections  241  and- 242  ;of;  title  18  con- 
stitute an  adequate  remedy.  The. constitutionality  :>0f  these  statutes 
haVe  been l adjudicated*  and- upheld^  Indeed,  within,  hours  of  the 
decisions,  in  the  , Guest  case,  it:  was  reported  that  ■ new  • arrests  were 
made  by  the  FBI.>i : All  that  is  needed  are;  provisions  for  increased 
penalties  for  241  and  242  if  death  or  bodily  harm  result  from  their 
violation..  Certainly;  in  a hypothetical  case,  if  a ' sheriff  charged 
with  enforcing  -the  law  were  to.  murder  , an  individual  on  account  of 
the  victim's  race  or  color;  he  Should,  receive  nfo  imprisonment, 
Assuming,  however,  that  the’ justice:  Department : continues  to 
prefer  to  request  new  laws  rather- than  to  enforce,  present  ones,  it 
should  respond  to  that  request  in  Jhe  only  way  consistent  with  our 
form  of  government ; by  .constitutional  amendment.  . ■ , \ ! ■ 
Beyond  that,  the  principle  of  federalism  and  the  protection  of  indi- 
vidual rights*  demand  that  we  consider  very  carefully  more  extreme 
legislative  measures.  .-  • • • 

, CONCLUSION 

Current  HEW  policies  requiring  assignment  of  school  desks  and 
hospital  beds  according.-  to  race,  the  identification  of  jurors  according 
to  race,  and  religion,  the  use  of  minority  group status  questionnaire 
by  which  all  Federal  employees  are  to  be, designated  according, to  race 
and  ancestry,  the  proposal  of  Secretary  Wirtz'that  all’ private  buei- 
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nesses  dealing  with  the  ;Fedetal  0dve$meht’  'fba^;tbi^:i^pld^6es 
according!  to . racfr— all  ^febijsiitutipti^l ' $% 

scriptions  and  oommonsehse,  Such  requirements  will  lead  to  eveiy 
American  being  officially  identified  according  tohis'race/  creCdio? 
national  origin.. : This  can  only1  bring  ^ivisivtidess ;to  our  people. 
These. are  not  the  proper  policies  of a government  supposed 

to  be  colorblind.  ...  . 

Again;  I emphasize  what  I said  when  this  bill  w«  intrbduced.  With 
the  exception  of  the  title  concerning  Federal  jiidy  selection;  S,  32^6  is 
in  line  with  the  recent  succession  of  civil  rights  proposals,  each  niofe 
drastic  than  the  one  before,  each  more:  threatening  to  the  rights  of 
individuals,  each  more  destructive  of  the  rights  of  States.  I ' dsly 
fear  we  ’ may  he  witnessing . the  twilight  of  federalism.  Tht  ites 
more  and  more  are  resembling  the  ',cdhquered  proyinces,,  to  w.Jch 
Justice  Blaok  alluded  in  his  partial  dissent  in  the  recent  voting  rights 
case,  and  the  "meaningless  zeroes"  to  which  Justice  Frankfurter 
alluded  earlier.  If  Congress  enacts  this  bill  as  presently  drafted,  if  it 
capitulates  again  to  the  political  pressure  ( of  unpeaceful  demonstra- 
tions and  to  misplaced  nghteous  indignation,  we  will  be  sharing  in 
the  demise  of  the  Constitution  ., 

It  is  imperative  that  Congress  rise  above  both  the  pressure  of 
demonstrators  and  the  emotions  aroused  by  extremist#  bn  both  sides 
and  defeat  any  proposal,  which ; would  extinguish  the  freedom  of  the 
individual  and  the  identity  of  the  States;  . As  members  of  this  sub- 
committee, we  will*  I trust,  af  smne  bur  obligation  to  the  country  and 
to  the  Constitution  by  deciding  for  ourselves  what  is  correct  and, what 
is  constitutional.  ■ ■ : > ^ 

Our  duty  here  is  to  determine  how  to  protect  the  rights  of  all 
Americans  of  all  races  arid  all  generations  without  "extinguishing  other 
precious  rights.  Our  duty  is  to  implement  the  Constitution  without 
perverting  it.  - 

These  obligations,  I hop v will  remain  paramount  in- the  minds  of 
both  the 'member?  and  the  witnesses  as  the  hearings : ptoglress, 

I. felt  it  was,  incumbent,  upon  me  to  express  jny  views, at  length 
because  I consider  these  bills  to  be  the  most  drastic  assault  upon  the 
freedom  of  190  million  Americans  as  individuals;  and  also  the  fnost 
drastic  assault  upon  the  principle  of  federalism  oh  'which  our  Constitu- 
tion and  system  of  government  rest.  ; , ; !.  . ” . . 

I appreciate  the  indulgence  of  the  members . of  .the subcommittee, 
and  at  this  time  would  like  to  give  Senator  Kennedy,  the:  ranking 
member  present,  an  opportunity  tp  present  his  Statemeht. ; i; 

Senator  Kennedy!  Thank  you,  Mr.!Chaira  a short 

statement  which  I should  like  to  read  at  this  time.  > 

STATEMENT  OF  HON.  EDWARD^.  ,KENNEl>YfA>U.ftSENATOaF!ROM 

; the  state  OF' Massachusetts | ;ir . ■ , 

Mr.  Chairman,  I have  studied  very  carefully  the:  Administration's  proposed 
Civil  Rights  Aetofl966,Sj  3296,  sis  well,  as  the ; six  other  related  bills  which  are 
before  this  Subriotamittee.  I have  'also'  gone  over  .the  transcripts  of  tho’te&tithony 
takeii  on  .thesb  bills  in  the  House  Judiciary  Committee.  In  my : judgment  ■-  this 
legiil a tiort  ie  vitally heeded,  andneeded  now.  v Ihavmno  doubts,  aa  to. its.  consti- 
tutionality. r I am/thereforej. proud Jto  bca  oo^spOnsor^t  - :'  . s:i ■«: Ji.-.  ■ ;i; 

Despite  the  progress  we  have  made  as  a result  of  the;  reforms  instituted.. Under 
the  Civil  Rights  Act  of  1964  and  the  Voting  Rights- Act  of  1965,  rthcfr  still  remains 
to  be  done  befdreithe;  Amerloap  Negro  can  tiaim  hls  rights  of  full  citizenship, ; : : . ■' 
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. Wq,  ^8  ft  nation,  p^nnot  realize, qur  Rational  goal  of  justice  and  equal  oppor- 
tunity for  all  Americans  so  Ipng.  as  crimes  of  racitu  violence  continue  to  go  unpun- 
ished; Negrpe’s  continue  to  be  Excluded  from,  service  on  state  and  federal  juries; 
public  schools  ooiilinue  to  be  rOoiglly  segregated;  and  Negro  Americans  continue 
to  be  denied,  the.  opportunity  for  equal  access  to  good  housing. 

...  The  Administration  bill  is  aimed  at  ending  these  injustices.  It  represents  still 
another  step-in  what  must  be,  because  of  a century  of  neglect  and  Injustice,  a 
concerted  national  effort  to  make  justioe  and  equal  opportunity  a reality  for  all 
Americans. , 

f In  particular j I would,  like,  at  the  outset,  to  express  my  support  for  Title  IV  of 
the  Administration  bill,  which  seeks  as  a matter  or  national  policy  to  remove  racial 
apd  religious  diacrinpnation  as  a barrier  to  obtain  housing  As  long  as  the  Negro 
American  remain  isbl&ted  from  other  Americans  and  denied  equal  access  to  good 
housing,  he  will  continue  to  live  in  segregation,  forced  to  pay  a higher  price  for 
the  limited  inferior  housing  to  which  he  does  have  access.  His  children  will 
continue  to  go  to  segregated  schools  of  inferior  quality,  and  his  family  will  continue 
to  experience  segregation  in  most  other  aspects  of  their  daily  lives,  cut  off  from  the 
society  that  surrounds  them; 

Ending  discrimination  in  housing  does  not  mean  giving  special  advantages 
to  minority  groups*  It  does  mean  that  the  American  Negro  and  other  minority 
groups  wilt  have  the  came  right  and  opportunity  that  alT  other  Americans  now 
possess  to  live  where  they  choose.  Most  Americana  do  not  consider  this  a revo- 
lutionary right.  But  is  should  be  basic  and  fundamental  to  all  Americana. 

Although  I believe  the  objectives  of  this  bill  are  laudable  and  can  be  simply 
stated,  we  all  must  recognize  that  there  is  ample  room  for  disagreement  regarding 
the  most  desirable  manner  of  implementing  these  objectives.  This  is  evidenced 
by  the  differences  among  the  various  bills  before  us,  all  ostensibly  designed  to 
realize  the  same  objectives. 

For  my  part,  there  are  a number  of  matters  unresolved  in  my  own  mind,  in 
which  I am  particularly  interested. 

L In  the  area  of  federal  jury  reform: 

(a)  whether  the  use  of  voting  lists  supplemented  by  names  supplied  by 

Judicial  Councils  is  a better  approach  than  the  use  of  random  sampling 
techniques;  . 

(b)  whether  the  prosecution  in  a criminal  case  should  be  given  the  right  to 

, challenge  the  manner  in  which  his  jury  is  selected,  and  the  Attorney  General 

given  the  right  to  intervene. 

2.  In  the  area  of  state  jury  reform: 

(a)  whether,  given  the  difficult  burden  of  proving  state  jury  exclusion, 
it  would  not  be  wise  to  provide  an  "automatic  trigger'  procedure,  as  we  did 
in  the  Voting  Rights  Act,  in  order  to  shift  the  burden  of  showing  non-dis* 

* crimination  to  the  State* 

(b)  whether  States  ought  to  be  required  to  record  race,  color,  religion,  sex 
and  national  origin  whenever  a prospective  juror  ia  called  to  demonstrate 
his  qualifications  for  jury  service* 

3.  In  the  area  of  housing:  ■ t _ , 

(a)  whether,  given  our  lack  of  success  with  the  individual  law  suit  approach 
in  voting  rights*  it  is  wise  to  rely  exclusively  on  that  approach  In  housing. 

(b)  whether  Title  IV  should  provide  an  administrative  remedy  as  well  as  a 
judicial  one? 

(c)  whether  the  exemption  in  Title  VI  of  the  1984  Civil  Rights  Act  which 
excludes  contracts  of  insurance  aqS  guarantee  from  the  cut-off  provisions 
of  that  Title  should  be  eliminated? 

4.  In  the  area  of  expanding  federal  jurisdiction  over  racial  violence: 

(a)  whether  the  42  USC  1983  should  be  amended  to  permit  suits  byprivate 

persons  for  injunctive  relief  against  persons  seeking  to  interfere  with  the 
rights  set  out  in  Title  V,  and  tomake  local  governments  that  employ  officials 
who  deprive  people  of  such  rights  jointly  liable  with  those  officials  for  injuries 
caused  oy  such  misconduct?  ■ 1 

(b)  whether  persons  injured  as  a result  of  violations  of  rights  covered  in 
Title  V should  be  given  a right  to  sue  for. damages  in  federal  district  court? 

I am  therefore  looking  forward  to  the  testimony  we  shall  hear  in  the  days  ahead, 
on  these  and  many  other  questions,  in  order  that  the  bill  ultimately  reported  by 
this  Subcommittee  reflects  the  beat  possible  legislation  wo  can  devise  to  achieve 
the  stated  goals  of  those  proposals,  ■ ' i , . . 

I would  also  like  to  take  this  opportunity  to  commend  the  President  and  the 
Administration  for  the  courage  ana  dedication  displayed  in  this  legislation. 
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Senator  Ervin.  T’h^nfc.  you  Senator  f &ennoijy.  The  record  will 
include  at  this  point,  immediately  following  the  statement  Senator 
Kennedy,  the  statement  of  Senator  Seott,  a member  of  the  full; 
Judiciary  Committed  Thesubcolmnittee  is  delighted  to  have 
Senator  Scott  join  in  the  deliberations  surrounding  tnis  far-reaching, 
bill.  ' ■ : 

(The  statement  of  Senator  Scott  follows:) 


Statement  bt  U.S.  Senator  Hugh  Scott  ot  the  State  or  Pennsylvania 

Mr.  Chairman,  as  a oo-Bponsor,  I am  grateful  for  this  opportunity  to  express 
my  views  on  8.  3290,  the  proposed  Civil  Rights  Act  of  1966.  This  legislation  is 
clearly  necessary  despite  the  progress- resulting  from  four  Congressional  enact- 
ments within  the  past  decade  because  of  the  failure  Of  certain  States  and  localities 
to  provide  for  the  fair  and  impartial  administration  of  justice.  Recent  tragic 
events  in  these  areas  and  the  failure  to  bring  those  responsible  for  them  to  justice 
testify  to  the  need  for  the  first  two  titles  of  this  bit]. 

At  the  outset,  let  roe  make  clear  my  feeling  that  the  President  was  unwise  in 
deciding  to  ask  for  the  fair  housing  law  embodied  in  Title  IV  of  the  bill.  I,  of 
course,  strongly  favor  the  objective  of  Title  IV  for  it  is  my  deeply  held  conviction 
that  every  individual  should  have' the  opportunity  to  seek  housing  accommoda- 
tions for  himself  and  his  family  wherever  he  ohooseB  to  locate  himself  subject  only 
to  his  financial  capacity  and  his  personal  tastes.  In  my  opinion,  however,  Federal 
legislation  is  unnecessary  to  secure  this  opportunity. 

In  enacting  the  Housing  Act  of  1949,  Congress  proclaimed  as  the  fountainhead 
of  our  national  housing  policy  the  objective  of  “a  decent  home  and  a suitable  living 
environment  .for  every  American  family."  The  President  of  the  United  States 
is  responsible  for  implementing  that  policy  through  the  department  administering 
that  Act  as  amended  and  the  agencies  supervising  the  banks  and  lending  institu- 
tions which  finance  most  of  this  Nation’s  housing.  Accordingly,  I have  felt  that 
the  President  has  ample  executive  authority  to  take  steps  designed  to  insure  that 
equal  access  to  housing  is  a fact  and  not  a goal.  For  this  reason,  I repeatedly 
called  upon  the  late  President  Kennedy  to  issue  an  executive  order  barring  dis- 
crimination in  all  Federally  assisted  housing. 

President  Kennedy  did  issue  such  an  order  in  November  1962,  but  its  scope  is 
so  limited  as  to  render  it  ineffectual.  As  the  Civil  Rights  Commission  pointed  out  ' 
in  its  1961  report,  mortgage  lending  institutions  are  ”a  major  factor  in  the  denial 
of  equal  housing  opportunity."  They,  however,  are  not  affect  .d  by  the  Presi- 
dents 1962  executive  order  which  covers  only  FHA  and  VA-insured  mortgages. 
On  several  occasions  since  its  issuance,  I have  urged  extension  of  this  executive 
order  to  include  conventional  mortgage  activities  of  Federally  assisted  lenders. 
My  most  recent  plea  in  this  regard  was  made  last  December  when  I deplored 
reports  that  the  Attorney  General  was  recommending  the  legislative  route  to 
bring  about  an  end  to  {musing  discrimination. 

I have  preferred  the  stroke  of  the  President's  pap  as  the  means  of  achieving  the 
intended  result  of  Title  IV  for  four  reasons.  First,  it  is  a way  of  achieving  the 
end  in  mind  quickly  without  the  highly  charged  controversy  that  is  presently 
swirling  around  Title  IV.  By  tossing  the  fair  housing  ball  into  the  legislative 
court,  the  President  has  risked  the  danger  of  setting  back  the  cause  of  fair  housing 
because  if  Title  IV  is  eliminated  or  crippled  such  action  will  weaken  the  moral 
basis  for  a subsequent  decision  to  extend  the  November  1962  executive  order 
against  discrimination  in  housing.  Indeed,  the  controversy  over.  Title  IV  jeopar- 
dizes the  ehancea  to  enact  the  remainder  of  S.  3296  this  year. 

Second,  more  than  SO  peroent  of  the  Nation's  housing  supply  can  be  reached  by 
a broadened  executive  order,  and  the  remaining  20  percent  would  soon  follow  suit. 

Third,  by  employing  bis  existing  monetary  and  regulatory  sanctions  instead  of 
the  court  sanction  proposed  in  seotions  406  and  407  Of  8.  3296,  the  President  could 
achieve  the  result  contemplated  In  Title  IV  without  burdening  the  courts  and 
without  requiring  them  to  formulate  new  standards  defining  discrimination. , ■ 
Finally,  a broadened  executive  order  would  avoid  putting  all  the  pressure  on  the 
Individual  homeowner  ns  S.  3296  does.  Rather,  the  pressure  under  a system 
instituted  by  executive  order  would  be  upon  banks  and  brokers,  the  parties  most 
in  need  of  regulation  and  the  ones  most  likely  to  comply  and  thereby  influence 
their  clients  to  comply.  : 

Although  he  had  the  option  to  extend  the  November  1962  executive  order, 
President  Johnson  instead  presented  us  With  the  fait  accompli  of  Title  IV.  Con- 
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grefis'  t&bk  now  fB'tl)  ameiifl  Title  IV  ib  ideet  legitimate  objections  which  have  been 
raised  against  it  at  Tfrfell  ae]  to  blunt  the  highly  strident  opposition  applying  the 
ndisnomer  “forced  housing”  to  Title  IV.  Here  let  me  offer  three  alternative 
B^ggeetiens  for  the  Subcommittee's  consideration. 

Firs t,  Title  IV  might  bp,  more  workable  Jf  in  the  first  instance  it  wer^to  rely 
on L administrative'  procedures  instead  of  on  the  courts  as  presently  provided. 
Is  the  court  procedure  proposed  therein  not  too  blunt  to  be  really  effective? 
Does  it  not  minimize  the  opportunity  for  cooperation  and  compromise?  Why 
put  this  kind  of  new  burden  on  the  courts  which  will  have  to  develop  new  standards 
out  of  whole  doth?  In  raising  these  questions^  I am  trying  to. suggest  the  advia* 
ability  of  providing  machinery  for  mediation  and  conciliation  as  a way  of  settling 
some  of  the  problems  encountered  in  the  area  of  housing  discrimination.  These 
problems  must  be  decided  equitably,  and  discrimination  ended.  Here,  the  Sub- 
committee may  well  want  to  give  serious  consideration  to  Amendment1  No.  578 
proposed  by  my  able  and  distinguished  colleague  from  New  York,  Senator  Javits, 
which  authorizes  the  creation  of  an  Equal  Housing  Opportunity  Commission* 

Another  alternative  for  the  Subcommittee's  consideration  would  be  broadening 
the  scope  of  Title  VI  of  the  Civil  Rights  Act  of  1964.  Title  VI,  which  prohibits 
discrimination  under  any  program  or  activity  receiving  Federal  assistance,  ex- 
plicitly excludes  from  its  coverage  a “contract  of  insurance  or  guaranty.1'  Dele- 
tion of  the  language  just  quoted  would,  I believe,  do  by  legislation  what  a broad- 
ened executive  order  would  do  if  It  were  extended  to  include  all  conventional 
mortgage  activities  of  Federally  assisted  lenders. 

Finally,  the  Subcommittee  might  want  to  consider  limiting  the  application  of 
Title  IV  in  the  following  manner:  1)  by  conforming  to  the  most  advanced  State 
laws  and  2)  by  excluding  from  its  coverage  the  homeowner  who  sells  to  a member 
of  his  immediate  family  or  to  one  who  has  been  an  employee  for  a reasonable 
term  of  years. 

Turning  to  the  other  titles  of  the  bill,  I am  concerned  about  the  failu^  i f Title  I 
to  grant  to  the  prosecutor  In  a Federal  criminal  case  a right  co-extensive  with  that 
of  the  defendant  to  object  to  a jury  selection  process  which  is  in  violation  with 
section  101*  To  remedy  this  defect,  I commend  to  the  Subcommittee's  attention 
Amendment  No.  581  introduced  by  Senator  Javits. 

Title  II  is  unclear  as  to  what  remedy  is  available  to  defendants  tried  before 
juries  in  State  courts  from  which  Negroes  have  been  excluded  because  of  their  race. 
Whereas  Title  I provides  for  the  challenge  of  jury  selection  procedures  by  criminal 
defendants  and  civil  litigants,  Title  II  is  curiously  non-parallel,  and  it  does  not, 
as  does  Title  I,  explicitly  authorize  staying  the  proceeding.  Beyond  grunting 
power  to  the  Attorney  General  to  sue  In  the  appropriate  Federal  district  court 
for  preventive  relief  in  cases  wh fere  racial  discrimination  in  State  jury  selection 
is  belevied  to  occur,  Title  II  becomes  vague  as  to  what  relief  can  be  granted 
Language  similar  to  that  in  section  101  should  bo  included  to  permit  the  Federal 
court  to,  stay  the  proceedings  of  the  State  court  pending  the  selection  of  a jury 
that  conforms  with  the  prohibition  in  section  201. 

In  closing,  Mr.  Chairman,  I earnestly  hope  that  the  Subcommittee  will  approve 
a meaningful  bill  that  will  effectively  fill  the  gaps  still  remaining  in  existing 
civil  rights  statutes* 1 


. ; Senator  Kennedy.  Will  the  Senator  from  New  York  yield  for,  just 
one  question  on  his  statement?  < 

Senator  Javits.  Mr.  Chairman, -may  I iust  say  to  Senator  Kennedy — 
do  we  have  permission* to,  sit  after  12  o’clock? 

Senator  H^uska.  Throygh  the  morning  hour.  . 

Senator  Javits.  I yield.  ■ 

Senator  Kennedy:  Just  ‘1  minute.  I would  like  to  ask  the  chair- 
man where  on  the  top  of  page,  4 OfKis  statement,  when  he  was  talking 
about  the  Chief  Justice  of  the 'United  States,  he  said: 

His  recent1  Warnings  that  the  'balance  of  federalism  iB  being  threatened  by  pro- 
posed legislation  on  state  juries  gives : me  great  hope  that  the  Senate:  will  look 
closely  and  critically  at  the  heed  And' propriety  of  such  legislation. 

< The.  Chairman  is  nOt  suggesting  that  the  Cluef  Justice  in  using 
the  words  “proposed  legislation,”  was  commenting  on  the  legislation 
whjch  the  administration  has,  put  forward,  is  he?  r 
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Senator  Ervin.  I am  unable  to  answer  the  questiohas  W 'wK&t  the 
Chief  Justice  wasr.  referring.  J read  the  statement  attributed. : t/> 
him  in  which  he  said  in  substance — I do  not  undertake  to  quote  his 
exact  words—thatt  some  of  the  bills  now  pending,  before  Congress 
threatened  serious  injury  to  the  principle  of  federalism. 

Senator  Kennedy.  The  opinion  .of  the  Chief  Justice,  is  certainly  a 
matter  of  great  import. . I think  it  is  important  to  have  included  iit  the 
record  the  Chief  justice's  statement  as  it  refers  to  this  question. 
The  newspaper  report  in  the  New  York  Times,  which  was  reported 
by  Mr.  Graham,  gives  a number  of  the  comments  made  by  the  Chief 
Justice  where  the  Chief  Justice  departed  from  his  text.  In  the  new:? 
report  itself,  it  says,  "Observers  assumed  that  the  Chief  Justice  was  not 
referring  to  the  jury  provision  of  the  administration's  proposed  civil 
rights  bill  of  1966.”  And  it  then  continues  on. 

Senator  Ervin.  It  says  “assumed.” 

Senator  Kennedy.  Exactly.  What  I am  suggesting  is  that  we 
ought  to  have  included  in  the  record  the  complete  statement,  to  get 

accurately  his  comments  on  that  provision 

Senator  Javits.  Is  the  text  available,  may  I ask? 

(The  text  of  the  Chief  Justice's  address  appears  at  p.  201.) 

Senator  Ervin.  I do  not  profess  to  be  authorized  to  state  what  the 
Chiof  justice  said,  or  what  he  meant,  but  I would  inform  the.  Senator 
that  any  documents  he  may  want  to  put  in  the  record  relating  to  this 
speech  will  certainly,  as  far  as  I am  concerned,  be  included  in  the 
record  and  I also  inform  the  Senator  that  we  have  requested  the  Ameri- 
can Law  Institute  to  furnish  us  with  the  official  reporter’s  transcript 
of  the  speech  so  it  can  be  included  in  the  record.  • * u 

Senator  Kennedy.  And  then  in  the  - - . . ! ’ 

! Senator  Ervin,  ,1/was  just  endorsing  the  Chief  Justice's  concern 
about  the  Federal-State  relationships. 

Senator  Kennedy.  The  other  insertion  I would  like:  in  the  record 
is  the  quote  of  the  Vice  President  of  the  United  States  in  reference 
to  the  1964  bill.  I feel  that  perhaps  the  Vice  President's  vieurs  at 
that  particular  time,  as  well  as  currently,  might  be  misunderstood 
from  a quote  later  taken  out  of  context.  I would  hope,  Mr.  Chairman, 
that  at  a later  time  that  we  could  include  the  contents  of  the  language 
of  the  Vice  President  prior  to  that  particular  quote,  and  offer /appro- 
priate quotes  which  might  accurately  reflect  his  opinion.  ...  . 

Senator  Ervin.  I will  be  glad  to  put  in  the  record  anything  the 
Senator  from  Massachusetts  desires  on  any  of  these  points  or  on  any 
other  point.  I,  certainly  do  not  want  the  Vice  President  to  be  itiis- 
in terpreted  or.  misquoted . This  material  will  be  placed  in  the  appen- 
dix; i • , : 

Senator  Kennedy.  I appreciate  that.  1 m ..  . 

Senator  Javits.  I’  thank  my  colleague.  Mr,  Chairman,  in  the  same 
vein,  I ask  unanimous  consent  to  include  in  the  record  the  total  state- 
ment of  the  national,  committee  against  discrimination  on  housing 
referred  to  at  page  19  of  . the  chairman's  opening1  statement.  I wish 
to  point  out  that  it  to  my  understanding  that  thpy'whte,  protecting 
against  the  weakness  of  the  legislation,  in . making!  wj$  steteme^'on 
title  IV  with  regard  to  discrimination  in  housing,  whereas  the  Chair 
indicated;' at  least  implied  that  they  were  sustaining  the  views  that 
this  legislation  was  inadvisable. ; I do  not  think  they  VOtild'%ant  to 
be  subjected  to  that  iriterpretaiioh.  ^ ‘ Hi,‘ ' 

Senator  Ervin.  That  mav  be  included  at  this  noint. 
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, (Tlte  statement  follows:) 

NCDH  Position  Regarding  Proposed  Federal  Antidiscrimination  Housing 
■ 1 Legislation,  April  28,  1906 

(Statement  by  the  National  Committee  Against  Discrimination  inHbusing 

(NCDH)) 

'The  proposed,  Federal  Antidiscrimination  Housing  Act  is  totally  inadequate  to 
me£t  today's  critical  national  problem  of  the  explosive  racial  ghetto.  Twenty- 
five  years  agd,  such  an  act  by  Congress  might  have  established  the  posture  of  the 
National  Government' as  opposed  to  racial  discrimination  and  prevented  the  usfe 
of  FHA  and  VA  guarantees,  resources  of  the  Home  Loan  Bank  Board,  savings 
and  loan  associations,  and  other  federally  guaranteed  lending  institutions  from 
creating  the  massive  lily-white  suburban  rings  surrounding  and  constricting  and 
swelling  our  tension-filled;  inner-core  black  ghettoes.  This  proposal  is  too  little 
and  too  late  to  effect  the  affirmative  and  immediate  step  required. 

Congressional  action  in  I860,  as  stated  in  section  1982  of  title  42  of  thr  United 
States  Code,  established  100  years  ago  that  a Negro  shall  have  the  same  real 
property  rights  as  white  citizens.  Neither  President  nor  Congress  has  seen  fit  to 
enforce  these  rights;  instead,  the  Congress  has  abdicated  its  control  of  vast  billions 
of  dollars  in  housing  appropriations  since  the  1930re  to  the  will  of  the  executive 
department  and  the  whim  of  the  real  estate  and  mortgage  lending  industries. 
They  have  been  allowed,  with  Federal  sanction  and  Federal  support,  to  follow 
the  custom  of  the  marketplace  to  restrict  the  housing  choices  of  Negroes  and 
other  minorities  and  segregate  them  in  multiplying  and  expanding  ethnic  ghettoes 
in  growing  urban  communities  over  the  country, 

/j?he  proposed  bill,  even  if  it  could  be  strengthened  and  ultimately  passed  after 
^-16ng  and  divisive  debate,  could  not  alone  have  appreciable  effect  on  the  acceler- 
ating  racial  tensions  created  by  a ghetto  way  of  life.  In  fact,  such  a proposal  at 
^ this  strategic  moment  may  raise  false  hope  among  the  Negro  masses  which  can- 
not possibly  be  fulfilled  by  this  proposal.  With  or  without  this  additional  legis- 
lation, the  key  to  today's  racial  problems  in  housing  lies  right  now  in  the  hands  of 
the  President  and  his  executive  department,  including  the  recently  established 
and  powerful  Department  of  Housing  and  Urban  Development, 

The  President  has  not  been  reluctant  to  use  his  exeoUtivepowere  in  other  areas 
to  bring  about  needed  reforms*  Under  title  VI  of  the  Civil  Rights  Act  of  1964,  for 
example,  he  has  alternately  tightened  and  then  loosened  the  purse  strings  under 
executive  control  in  order  to  effect  desegregation  of  schools,  health  and  other 
facilities,  in  North  and  South  alike,  wherever  Federal  funds  or  powers  are  directly 
or,  indirectly  involved. 

It  now  remains  for  him  to  make  comparable  use  of  executive  control  of  the  vast 
Federal  funds,  credits  and  powers  available  for  the  planning,  development,  and 
marketing  of  housing  accommodations,  utilities  and  facilities  in  projects,  neighbor- 
hoods and  large  parts  of  entire  communities.  Every  day  these  funds  are  being 
used  more  to  segregate  Negroes  than  to  include  them.  The  President  has  the 
power  now  to  require  the  use  of  these  funds  and  powers  to  bring  about  dispersion 
and  inclusion,  rather  than  segregation  and  exclusion.  He  must  exercise  this 
choice  every  day,  whether  or  not  he  ultimately  achieves  national  antidiscrimina- 
tion housing  legislation  with  adequate  enforcement  machinery. 

Furthermore,  he  now  has  before  Congpesa  vast  and  sweeping  housing  legislation 
to  reshape  urban  communities.  Unless  tjfe  President  directs  the  control  and  use 
of  funds  and  powers,  these  new  program^  will  surely  accentuate  the  ghetto  prob- 
lems of  a Watts  or  a Harlem  long  before  tlje  limited  effect  of  any  national  anti- 
discrimination  law  could  be  applied.  In  that  event,  the  National  Committee 
Against  Discrimination  in  Housing  could  not  support  the  adoption  pf  any  current 
or  new  national  bousing  programs  until  the  President  moves  to  exercise  affirma- 
tively the  great  powers  now  in  his  hands. 

NCDH  lias  always  favored  the  concept  of  insuring  equal  opportunity  under 
laws  which  provide  machinery  for  effective  enforcement.  We  do  not  oppose  this 
antidiscrimination  legislation,' although  at  this  juncture  we  bejieve  it  to  be  of  little 
moment.  Until  the  President  exercises  to  the  fullest  the  pervasive  Executive 
powers  already  In  his  hands  td  bring  Negroes  back  into  the  stream  on  national  and 
community  life,  he  Viil  not  have  redeemed  the  pledge  in  his  landmark  address  at 
Howard  University  on  June  4,  1905* 

. On  that  historic  day  in  June  1965,  President  Lyhdon  B.  Johnson  said:  - 

“But  freedom  is  not  enough.  You  do  not  wipe  away  the  scars  of  centuries  by 
saying,  *now  you  are  free*  You  can  go  where  you  want  or  do  as  you  desire,  and 
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choose  the  leaders  you.please.’  You  do-not  take  fl  pereon  who  for  years  has  been 
hobbled  by  chains  and  liberate  him,  bring  htyn  up  to  the  starting  line  of  the  race 
and  then  say,  ‘You  can  compete  with  all  the  others/  hnd  stiU  justly  believe  that 
you  have  been  completely  fair.  Thus,  it  Jb  not  enough  just  to  open  the  gates  of 
opportunity.  AU  our  citizens  must  have  the' ability  to  walk  through  those  gates.*’ 

We  strongly  and  vigorously  commehd  the  President  for  having  taken,  this 
position.  We  now  call — and  while  the  .Congress  works  its  will,  shall  continue  to 
call — upon  President  Lyndon  B.  Johnson  to  give  meaning  to  those  works  with 
aOinnative'  Executive  action  to  insure  that  the  Nation's  housing  and  related 
programs  and  resources  are  administered  to  provide  true  equality  of  opportunity 
for  all  Americans,  and  with  the  specific  goal  of  .wiping  out  the  ghetto  way  of  life 
which  afflicts  our  whole  society.  , 

Senator  Javits.  Thank  you. 

Mr.  Chairman,  I believe  I am  in  a rather  unique  position  of 
being  the  only  member  of  the  Senate  who  is  either  sponsor  or  co- 
sponsor of  all  seven  provisions  before  us  today  in  bills  heretofore 
introduced  in  the  Congress,  and  the  numbers  of  those  hills  are  S.  1497, 
S.  1654,  S.  2845,  S.  2846,  S.  2023,  and  S.  3170,  and  S.  3296. 

Mr.  Chairman,  one  measure  concerning  the  protection  of  civil  rights 
workers  and  those  attempting  to  exercise  their  rights  is  S.  2846,  which 
1 introduced  with  others  back  in  1961  when  the  Civil  Rights  Com- 
mission first  recommended  the  change.  An  early  jury  bill  which 
Senators  Case,  Fong,  and  1 introduced  last  January,  S.  2845,  was 
the  result  of  apparent  failures  of  certain  State  courts  in  the  South  to 
be  effective  in  bringing  justice  to  persons  accused  of  civil  rights 
murders.  S.  3 170,  which  Senator  Robert  Kennedy  and  I introduced — 
is  primarily  the  product  of  the  Civil  Rights  Committee  of  the  Bar 
Association  of  the  State  of  New  York,  which  has  worked  diligently 
on  the  proposal  for  the  transfer  of  certain  cases  from  State  to  Federal 
courts  for  a long  time. 

Mr.  Chairman,  while  I do,  have  some  comments  on  the  adminis- 
tration’s bill  which  is  before  us,  I wish  to  express  at  the  outset  that 
any  reservations  which  I have  arise  out  of  the  disagreement  on  tactics 
and  out  of  my  desire  to  have  an  even  more  effective  bill.  Certainly 
I favor  and  have  cosponsored  the  administration's  bill  even  in  its 
present  form. 

Within  this  frame  of  reference,  I wish  to  make  the  following 
observations : 

(1)  I deeply  regret  the  President's  decision  to  send  us  fair  housing 
legislation  as  a congressional  enactment,  since  1 believe  that  putting  the 
matter  before  Congress  jeopardizes  the  chances  for  the  implementation 
of  this  whole  concept. 

President  Kennedy’s  1963  housing  order,  while  it  has  not  yet  been 
enforced  with  sufficient  vigor  in  myjudgment,  covers  the  housing  i in- 
sured by  the  FHA  and  the  VA,  ana  1 believe  that  this  Executive  order 
of  President  Kennedy’s,  now  3 years  old,  should  be  extended  to  cover 
all  housing  with  mortgages  held  by  FDIC  banks  and  Federal  Savings 
and  Loan  Insurance  Corporation  savings  and  loan  companies. 

This  simple  move,  this  stroke  of  the  pen  as  President  Kennedy 
characterized  it,  could,  if  effectively  enforced,  end  discrimination  in 
80  percent  of  the  Nation’s  housing,  and  that  is  far  more  effective  than 
getting  this  matter  embroiled  in  the  legislative  struggle  which  will 
ensue,  as  is  clearly  indicated  by  the  chairman’s  presentation  already 
made.  ’ 

(2)  Given  legislation  to  end  housing  discrimination,  I believe  a 
more  effective  method  of  enforcement  could  be  provided  through  an 


74 


CIVIL  RIGHTS 


administrative  agency  father  than through  tne  courts.  Twelve  yearn 
after  the  Brow^aecisiou  it  ’seeu^  naive  to  say  that/  a,  right  denied  to 
millions  of  Americans  aga  class  can  only  be  secured  through  a caae- 
by^case  journey  through  tne  corrfcs.  u . . . . 

Congress  has  already  recognized  that  this  procedure  is  lengthy, 
expensive,  and  unrealistic  as  ' a way  to  desegregate , schools.  How 
much:  greater  these  criticisms  should  bo  when  applied  ..bo  fair  housing, 
where,  except  in  cases  of  pattern  or  practice,  each  individual  must  go 
to  court  every  time  he  is  rebuffed  by  a landlord  or  real  estate  agent. 
With  the  Chair's  permission,  I would  like  to  yield  to  Senator  Scott. 

Senator  Scott.  Mr.  Chairman.  . ’ 

Senator  Ervin.  Yes,  Senator  Scott.  ! ■ 

Senator  Soott.  If  I may  ask  to  make  one  statement  before  t have 
to  keep  an  important  appointment,  X simply  want  to  say  that  I find 
myself  in  much  sympathy  with  the  statement  of  the  Senator  from 
New  York.  I ain  very  much  concerned  about  the  fact  that  no  ad- 
ministrative order  has  been  issued  which  could  have  bypassed  this 
longer  and  certainly  more  costly  proceeding.  I say  this  without 
commenting  as  to  my  future  disposition  oti  this  or  other  bills.  The 
Senator  from  New  York  in  my  opinion  is  on  the  right  track.  Thank 
you. 

Senator  Javits.  I thank  my  colleague  from  Pennsylvania  for  his 
gracious  intercession. 

New  York  was  one  of  the  first  States  in  the  Union  to  have  a fair 
housing  law.  Many  other  States  and  cities  have  followed  this  pattern 
]by  providing  that  administrative  bodies  shall  receive  and  decide 
complaints  of  housing  discrimination  and  shall  issue  cease  and  desist 
orders  subject  to  court  review.  This  is  accomplished  with  speed  and 
without  cost  to  the  complainant.  And  the  respondent,;  of  course, 
retains  his  right  to  appeal  the  Commission's  decision  to  the  courts. 
This  procedure  far  more  effective  and  realistic,  should  be  incorporated 
in  the  Federal  bill.  And  I am  today  offering  an  amendment  to  do 
exactly  that. 

(3)  Title  I of  the  bill  provides  for  a uniform  method  of  jury  selection 

in  Federal  courts.  Xf  this  method  is  not  Complied  with,  the  defendant, 
or  in  civil  cases  either  party  is  given  the  right  to  challenge  compliance 
and  obtain  a stay  of  proceedings  until  a fury  is  chosen  according  to 
to  law.  This  right,  however,  is  not  available  to  the  prosecutor  in 
criminal  cases  in  spite  of  the  fact  that  this  very  bill  has  arisen  beoause 
of  the  alleged  bias  of  defendant-oriented  juries  in  civil  rights  crime 
cases.  t. 

Two  bills  of  which  I aril  the  cosponsor  S.  2846  and  8.  2023,  give  the 
prosecutor  the  right  to  filo  this  motfon,  and  I am  today  offering  an 
amendment  to  the  ponding  administration  bill  to  do  that,  too. 

(4)  The  administration's  bill  contains  no  provision  for  tho  indemni- 
fication of  persons  injured  because  they  exercise  or  attempt  to  exercise 
tbeir  constitutional  rights.  Many  acts  of  violence  and  murder  which 
have  occurred  since  the  inception  of  the  civil  rights  movement  have 
not  only  gone  unpunished,  but  have  loft  families  and  injured  parties 
without  any  civil  redress  against  tho  perpetrators,  I tun  introducing 
an  amendment  today  creating  a Civil  Rights  fmlomn ideation  Board, 
and  establishing  a trust  fund  of  $10  million  to  pay  these  claims,  ami  to 
allow  subrogation  to  actions  against  the  State,  municipality,  or 
Individual  responsible  for  ilia  injury, 


cmii’  RMHW& 


w 

*'  :(5)  ,Afiothef  ofr  tbe  ^endmente  ,3vhiph  Ji  jam  mtrod«cmg  today; 
incorporates  ,&!}  automatic,  trigger  provision,  in  the  selection  of.  State 
juries,  which  is  also  part  oj^the  pill  1 introduced,  & 2923.  , !TKis  would 
create  an  automatic  presumptiph  for  ‘ Fpderiu;  ^intervention  where 
certain  evidence  of  discrimination  on  the  gfrOdnds  of  race  or  color  exists. 

If,  for  example,  over  a 2-year  period  juiy  service  by  Negretes  fell 
below  a certain  percentage  of  Negro  population,  an  automatic  pre- 
sumption Would  be  Created  that  discrimination  exists  in  jury  selection, 
and  the  Federal  Courts  Would  take  Oyer.  The  analogy  is  to  the 'Voting 
Bights  Act  of  1065. 

' Finally,  I am  offering  an  amendment  today  proposing  that  the 
language  of  S.  3170,  the  removal  of  cases  from  State  to  Federal  Courts 
biU,  be  incorporated  as  an  additional  title  in  the  administration's  bill, 

■;  Finally,  Mr,  Chairman,  may  I say' ho  one  has  greater  respect  here 
for  the  views  of  oiir  chairman  than  I.  I countiny  friendship  With  him 
andhny  respect  for  his  judgment  as  very  high,  and  I hope  he  feels  the 
same  ^way  about  me.  And  so  I Will  take  the  liberty  of  stating  what 
I consider  to  be  the  necessary  other  point  of  View.  For  a century  the 
Negroes  of  this  country  have  been  depressed  and  deprived  of  justice 
in  many  areas  of  the  country,  and  1 do  not  exclude  my  own.  We  are 
guilty,  too.  1 think  it  is  high  tilde  that  we  repair  this  damage  td  ihe 
moral  fabric  of  our  country  and  to  its  law,  and'I  believe  the  Constitu- 
tion permits  what  we  are  trying  to  do! 

IPerhaps  what  we  have  written  here  is  defective  or  inartistic  in  some 
respects:  We  will  find  a way. 

Mr.  Chairman,  I am  resolved  as  one  Senator  at  least;  With  every  bit 
of  influence  and  power  that  1 have,  to  see  that  we  do  find  a way.  The 
job  is  not  yet  done,  and  I hope  we  can  take  another  measurable  step 
in  this  legislation.  t ; 

Thank  you. 

Senator  Ervin.  I appreciate  the  remarks  of  the  Senator  from  New 
York,  fll  think  it  would  have  been  a fine  thing  if  New  York  had  solved 
all  these  problems  and  made  itself  a good  example  for  the  rest  of  the 
country,jto  follow. 

Senator  Javits,  Mr.  Chairman,  I think  we  have  set  many  good 
examples  iu  this  field  and  in  others,  but  we^do  not  claim  perfection. 

Mr.  Autry.  Mr.  Chairman,  the  first,  witness  is  the  Honorable 
Nicholas  Katzenbach,  Attorney  Generalof  the  United  States. 

Senator  Ervin.  Mr.  Attorney  General,  before  you  proceed.  I want 
to  express  my  regret  that  we  have  kept  you  here  so  long.  ^ The  sub- 
committee has  received  a tremendous  amount  of  mail  on  this  subject. 
As  of  June  1,  from  States  outsido  of  North  Carolina,  we  have  received 
2,100  letters,  of  which  all  except  24  oppose  the  bill.  Three-quarters  of 
these  lottors  come  from  areas  outside  Of  the  South. 

From  my  own  State  of  North  Carolina,  I lmvo  received  254  letters,  of 
which  all  excop t 3 are  opposed  to  tins  bill.  If  the  Department  of 
Justice  would  like  to  read  these  let  tern,  they  certainly  may. 
Thnnkyou, 
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STATEMENT  OF  HON.  NICHOLAS  deB,  KATZENBACH,  ATTORNEY 

GENERAL  OF  THE  UNITED  STATES;  ACCOMPANIED  BY  DAVID 

SLAWSON,  ATTORNEY  ; ADVISER,  OFFICE  OF  LEGAL  COUNSEL  ; 

AND  ALAN  MARER,  ATTORNEY,  CIVIL  RIGHTS  DIVISION,  DR. 

PARTMENT  OF  JUSTICE 

Attorney;  General  Katzenbach.  Perhaps  your  own  opposition , 
Senator,  has  led  some  of  the  mail  to  be  directed  to  you  and  you  might 
find  the  experience  in  the  other  body  would  be  somewhat  different  as  to 
numbers  and  statistics. 

Senator  Ervin.  I might  add  that  a great  many  Senators  from  other 
areas  of  the  country  tefi  me  their  mail  runs  about  the  same. 

Senator  Hruska.  May  I ask  what  the  schedule  of  the  subcommittee 
is?  The  morning  hour  has  terminated  now.  We  have  the  bank 
holding  bill  coming  up.  It  is  considered  kind  of  important  to  a lot 
of  people,  not  only  with  reference  to  the  instant  situation,  but  what  is 
the  schedule  for  the  rest  of  the  week,  so  we  can  sort  of  gage  the  time? 

Senator  Ervin.  I think  we  will  probably  make  less  progress  if  we 
try  to  hold  sessions  too  long.  It  should  seem  to  me  we  might  let  the 
Attorney  General  make  his  statement,  and  then  we  can  postpone 
examination  until  tomorrow. 

Senator  Hruska.  The  morning  hour  has  concluded.  I have  no 
objection  to  the  meeting  continuing  beyond  that  time. 

Senator  Ervin.  I understand  that  you  have  made  arrangements  to 
be  here  tomorrow. 

Attorney  General  Katzenbach.  I am  available  to  this  committee 
in  the  morning,  in  the  afternoon,  in  the  evening  and  any  , hour  it 
wishes  me,  Mr.  Chairman. 

Senator  Ervin.  It  seems  to  me  in  this  circumstance,  it  would  be 
well  for  you  to  make  your  statement  and  the  members  of  the  com. 
mittee  will  forbear  asking  questions  until  you  have  completed. 

Attorney  General  Katzenbach.  I have  quite  a long  statement, 
Mr.  Chairman.  I am  willing  to  forego  reading  it  all,  if  that  would 
expedite  the  consideration  of  the  matter.  It  has  sometimes  been  my 
experience  that  the  statement  itself  answers  or  anticipates  questions 
and  that  it  is  helpful  to  read  it. 

Senator  Ervin.  Yes,  I think  so.  I am  sure  you  have  given  a 
great  deal  of  attention  to  the  preparation  of  the  statement  and  I 
think  the  members  of  the  subcommittee  would  be  happy  to  have  you 
read  the  entire  statement  unless  you  prefer  not  to. 

Attorney  General  Katzenbach^  No,  I am  hapr  T to  do  that,  but 
before  I proceed,  I wonder  if  I could  address  one  question  to  the  Chair. 
There  is  a reference  on  page  12  of 'your  statement  to  a hospital  in 
North  Carolina.  If  the  facts  are  as  you  Btate,  they  are  completely 
contrary  to  the  policies  of  HEW  in  this  regard,  since  there  are  no  such 
requirements  as  the  facts  would  indicate  mere,  and  I wonder  whether 
I could  have  the  name  of  that  hospital,  because  it  seems  to  mo  that  the 
subcommittee  might  be  interested  in  having  the  nett  ml  facts  with 
respect  to  that  hospital. 

Senator  Ervin.  Yes,  I will  be  glad  to  supply  you  witli  the  mum*  of 
the  hospital,  I would  I'ather  not  do  it  publicly. 

Attorney  General  Katzenbach.  Thon  perhaps  I can  at  least  submit 
tho  facts  as  wo  see  them. 


civil.  Rwri'fe  ii 

' Senator  Ervin.  I called  the  Department  ofHEW  ab'd'tiioy 
promised  me  an  answer  about  4 weeks  ago  and  l haVe  thus  faiVUhless 
it  has  come  since  this  hearing  started,  not  heard  from  diem.1  . 

Attorney  General  Katzenbach.  My  pbiht  is  that  there  is  ho  Shch 
rule  or  regulation,  talking  about  a ratio  between’ hospitalpopUlation 
and  population  within  the  area.  That  does  not  exist.  Thatiehpt 
the  way  the  bill  is  being  implemented.  It  has  nothing  to  do  Withi  it, 
and  I wouldn’t  want  to  leave  you,  sir,  with  a false  impression  of 'what 
HEW  was  doing. 

Senator  Ervin.  I had  the  situation  called  to  my  attention  accom- 
panied by  a letter  which  the  hospital  had  received  from5  HEW.  The 
substance  of  the  report  which  was  transmitted  to  me.  and  which 
included  the  letter  from  HEW  was:  That  HEW  found  no  discrithi- 
nation,  but  that  they  had  notice  that  the  percentage  of  non  white 
patients  the  hospital  did  not  correspond  with  the  percentage  of 
nonwhites  residing  in  the  community  served  by  the  hospital;  which 
would  indicate  that  there  was  discrimination.  There  Was  a threat 
to  withhold  funds  from  the  hospital  unless  the  hospital  investigated 
the  cause  of  this  apparent  discrimination  and  took  positive  action. 

I transmitted  it  to  the  Department  of  Health,  Education,  and  Welfare 
with  the  explanation  of  the  hospital  to  the  effect  that  there  was  in  that 
same  community  a heavily  endowed  hospital  which  had  been  estab- 
lished some  years  ago  for  nonwhites.  By  reason  of  its  heavy  endow- 
ment, the  rates  were  much  cheaper  in  that  hospital  than  tney  were 
in  the  hospital  in  question.  It  seems  to  me  that  that  ought  to  have 
been  sufficient  explanation,  but  I got  a promise  that  I would  even- 
tually receive  a reply,  which  I have  not  yet  received.  Biit  I will 
give  you  the  name  of  the  hospital. 

Senator  Javits.  Could  we  all  have  a copy  of  your  reply? 

Attorney  General  Katzenbach.  Yes. 

Mr.  Autry.  Mr.  Attorney  General,  before  you  proceed,  would  you 
identify,  please,  sir,  for  the  record,  your  associates? 

Attorney  General  Katzenbach.  Ves.  I am  accompanied  by  Mr* 
Alan  Marer  on  my  right  and  by  Mr.  David  Slawson  on  my  left,  both\ 
attorneys  in  the  Department  of  Justice.  j 

Mr.  Chairman,  1 appear  to  urge  enactment  of  S,  3206,  the  proposed  ■ 
Civil  Rights  Act  of  1066.  This  is  a bill  designed  to  accomplish  a' 
few,  simple,  clear  objectives. 

Titles  I and  II  seek  to  end  racial  discrimination  in  our  Federal  and 
State  jury  systems.  There  is  nothing  more  fundamental  to  our  legal 
system  than  the  right  to  have  an  impartial  trial  of  the  facts  in  every 
criminal  and  civil  case.  There  may  be  no  more  fundamental  duty  of 
citizenship  than  to  serve  on  juries  when  called. 

Any  invidious  discrimination  in  the  selection  of  jurors  is  incompati- 
ble with  those  tenets. 

Title  JJ I would  provide  the  tools  to  complete  the  desegregation  of 
HchooJs,  which  12  years  ago  w as  ordered  earned  out  ’‘with  all  deliberate 
speed,'' 

Title  IV  would  end  compulsory  residential  segregation,  a formidable 
obstruction  to  progress  toward  human  equality. 

Title  V would  pro v hie,  capacity  to  deal  effectively  with  racial 
violence,  The  title  is  a response  to  (he  number  of  killings  and 
assaults  which  have  gone  unpunished.  'j , 
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problems  treated  by  this  bill,  are  deeply  engraved  on  the  national 
consciousness  aiid  conscienwi.  They  are  not  undefined  shadows  on  a 
distant  horizpri.  'to  the  commoncitizei>  as  much  as  to  the  ebnstituj- 
tional  expert. they  are  apparent  and  present  realities.  .. 

X^  This  administration  is  committed  to  continue  the,  national  effort  to 
/ pxpunge  the  blight  of  human  neglect  and  injustices  as  long  as  such 
I problems  remain.  ; , i. 

f / The  commitment  was  voiced  by  President  Johnson  only  5 days 
\ ago  when  he  pledged  his  days  ana  talents  "to  the  pursuit  oC  justice 
\ and  opportunity  for  .those  so  long  denied  them.' 'J? 

Mr.  Chairman,  before  I turn  to  detailed  warrants  for  each  section 
of  the  bill,  I would  like  to  comment  on  the  labeling  of  title  IV  by 

some 'of  ifs  .opponents  as  a "forced  housing"  proposal 

find  this  'ironic,  For  forced  housing  is  just  what  title  IV  is  de- 
signed to  eliminate — forced  housing  through  which  walls  of  segregation 
not  only  force  Negroes  to  stay  out  of  some  residential  areas  but, 
conversely,  force  them  to  remain  in  others. 

• Titb  Iv  would  not  force  an  owner  to  sell  or  rent  his' home. 

It  yould  not  force  him  to  sell  or  rent  to  anyone  who  is  financially 
unsound  or  otherwise  legitimately  undesirable. 

What  it  would  do  is  assure  that  houses  put  up  for  sale  or  rent  to 
thepubiic  are  in  fact  for  sale  or  rent  to  the  public. 

What  it  would  do  is  free  the  housing  market  of  barriers  built  only 
on  encrusted  bigotry — barriers  which  are  often  unwanted  handicaps 
not  only  for  the  Negro  buyer  but  also  for  the  white  seller. 

I submit  that  forced  housing  exists  today. 

I suggest  that  all  Americans  truly  opposed  to  forced  housing  unite 
iii  support  of  title  IV — just  as  all  Americans  dedicated  to  the  fiiiest 
ideals  of  democracy  should  support  the  entire  bill. 

Let  me  now  turn  to  a title-by-title  review  of  the  bill. 


TITLES  I AND  II : JURY  REFORM 


/ Bxclhsion  of  any  person  from  jury  service  in  any  court  in  this  coun- 
ftry  on  account  of  race,  color,  religion,  national  origin,  sex,  or  economic 
I status  inconsistent  with  our  principles, 

\ Yet  discrimination  against  potential  jurors  continues  to  infect  our 
system  of  justice. 

There  have  been  scores  of  cases  involving  such  discrimination  over 
the  past  century.  In  Recent  years,  there  have  been  State  court  find- 
ings of  jury  discrimination  in  Alabama,  Arkansas,  Georgia,  Kentucky, 
Louisiana,  Mississippi,  and  North  Carolina. 

There  have  been  more  than  3Q  Supreme  Court  decisions  relating  to 
jury  discrimination  in  the  States.  'And  in  the  past  few  months, 
Federal  courts  have  found  that  Negroes  have  been  systematically 
excluded  from  jury  service  in  Lowndes  and  Macon  Counties,  Ala. 
Such  discrimination  strikes  a triple  blow  at  Negro  citizenship: 

It  deprives  Negro  defendants  and  litigants  of  fair  trials; 

It  denies,  in  some  places,  Negroes  and  civil  rights  workers  equal 
protection  of  the  laws  by  virtually  insuring  that  juries  will  not 
truly  represent  the  interests  of  tho  entire  community  in  securing 
jumvictions  of  civil  rights  violators  when  warranted  »y  tho  facts; 
/ Finally,  such  discrimination  denies  to  qualified  Negroes  the 
f opportunity  to  participate  in  the  operation  of  their  government 
V in  one  of  tne  few  direct  ways  open  to  tlio  average  citizen. 
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! Ndr  'is  ihe  problem  of  jiiiydiseriminition  limited  to  'thi  exclusion 
of 1 Negroes.  ; W6Wi6h^  person's  from  low-income  gro'ups, ! 'jjersoiV^'df 

{jartieular  national  pngfns,  and,  others  haVe  sometimes  oeeri  excluded 
rom  jiiry  service  either  by  la#  or  practice. ; : ; u . 

Legal  challenges  to  iuty  discrimination  shoiild  not  have  :tb  be  |hb 
exclusive  concern  of  individual  criihindl  defendari  ts  or  private  citizens. 

Under  present  law,'  the  Federal  Government  may  not  initiate 
action  to  eliminate  jury  discrimination  in  State  courts.  . Title,' :IX 
of  the  Civil  Bights  Act1  of  1964  authorizes  the  Department  ofJtiStice 
only  to  intervene  in  jhry  discrimination  suits  brought1  by  private 
litigants  under  42  U.SjC.  1983 i ■; 

(Pursuant  to  this  authority,  the  Deportment  recently  has  inter- 
vened in  siX  such  suits  and  participated  as  omicUs  curiae  m five  other 
recent  jury  discrimination' cases.)  ■ , 

Substantial  constraints  often  operate  against  the  individuaUwhb 
seeks  to  initiate  action  against  jury  discrimination.  : ' 

One  was  pinpointed  in  the  observation  of  the  Court  of  Appeals  ft# 
the  Fifth  Circuit  in  a recent  opinion  (Whitus  v.  Bklcom,  333  F.f2d 
496,  1964): 

We  believe  that  we  know  what  happens  when  a white  attorney  for  a Negro 
defendant  raises  the  exclusion  issue  in  a county  dominated  by  segregation  patterns 
and  practices:  both  the  defendant  and  his  attorney  will  suffer  from  community 
hostility. 

.Moreover,  even  if  a criminal,  defendant  or  civil  litigant  decides  to 
challenge  jury  discrimination,  the  records  of  jury  selection — necessary 
to  prove  the  allegation; — may  not  have  been  preserved  by  jury  offi- 
cials or,  if  retained,  hiay  not  be  accessible  to  the  complainant. 

A somewhat  different  problem  exists  concerning  jury  selection  in 
the  Federal  courts.  Varying  selection  systems  are  used  and  the  re- 
sults in  some  cases  can  create  the  appearance  of  unfairness.  At  a 
minimum  they  lack  desirable  uniformity  in  the  opportunities  for 
service  afforded  to  all  segments  of  the  community. 

Of  the  varying  methods  now  used  to  obtain  source  lists  of  names 
in  the  Federal  courts,  the  so-called  key  man  system  is  the  most 
common.  This  system  is  used  as  the  exclusive  source  of  potential 
jurors  in  over  40  Federal  judicial  districts.  It  relies  on  a selected 
group  of  residents  of  the  district — the  key  men — who  are  requested 
by  Federal  jury  officials  to  submit  names  of  persons  whom  they  believe 
to  be  suitable  for  jury  service. 

Many  of  the  persons  selected  for  jury  duty  under  this  system  are, 
inevitably,  from  the  same  social,  groups  as  the  key  men. 

A recent  informal  survey  taken  by  the  Department  of  Justice  in 
Alabama,  Florida,  Georgia,  Louisiana,  Mississippi,  and  Texas,  indi- 
cates substantial  underrepresentation  of  Negroes  on  Federal  jury  lists 
when  compared  with  the  percentage  of  adult  Negroes  residing  in  the 
district, 

FEDERAL  JURIES 

The  basic  purpose  of  title  I is  to  insuro  that  Federal  jurors  are 
drawn  from  a broad  cross  section  of  the  community. 

It  provides,  first,  that  np  person  or  class  of  persons  shall  be  donled 
the  right  to  servo  on  Federal  grand  or  petit  juries  because  of  race, 
color,  religion,  sex,  national  origin,  or  economic  status. 

Second,  it  specifies  voter  registration  rolls  as  the  exclusive  source 
from  which  names  of  prospective  jurors  are  to  lie  drawn. 
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Third,  it  lays  down  definite  requirements  for  the  selection  of 
names  from  the  voter,  rolls  and  details  mandatory  procedures  for 
each  subsequent  step  in  the  juror-selection  process. 

Fourth,  it  provides  a challenge  mechanism  for  determining  whether 
jury  officials  have  followed  the  prescribed  procedures. 

Section  1864  requires  the  jury  commission  in  each  district  to  main- 
tain a master  jury  wheel  containing  names  from  official  voter  registrar 
tion  lists.  ■ 

These  lists  reflect  a fair  cross  section  of.  the  community  in  ,most 
areas  and  the  Voting  Rights  Act  of  1966  provides  the  means  to  in- 
sure within  the  near  future  that  they  will  do  so  in  all  areas. 

This  section  also  provides,  however,  that  where  Negroes  or  other 
groups  are  not  yet  adequately  represented  on  the  voting  rolls,  the 
judicial  council  of  the  circuit  is  to  designate  supplementary  sources  of 
names  for  the  master  jury  wheel. 

" Thus,  what  is  designed  to  be  a fair  original  standard  is  supple- 
mented by  the  discretion  of  Federal  appellate  judges. 

Those  whose  names  are  drawn  from  the  wheel  must  fill  out  a juror 
qualification  form.  Title  I retains  the  qualifications  prescribed  by 

E resent  law,  including  the  requirement  that  a juror  must  be  literate — 
ut  this  requirement  based  solely  on  his  Ability  to  fill  out  the  form. 
Higher  qualifications— in  an  effort  to  obtain  “blue  ribbon”  juries— 
would  not  be  permissible. 

The  names  of  those  found  qualified  then  would  be  placed  in  a quali- 
fied juror  wheel  to  be  drawn  as  needed  for  grand  and  petit  jury  panels. 
Section  1867  establishes  a special  procedure  in  both  criminal  and 
civil  cases  for  determining  whether  there  has  been  compliance  with 
the  selection  procedures. 

If  the  court  determines  that  there  has  been  a failure  to  comply, 
it  is  required  to  dismiss  the  indictment  or  stay  the  proceedings  pend- 
ing the  selection  of  a petit  jury  in  conformity  with  this  title. 

STATE  JURIES 

» t _ ... 
Title  II  of  the  bill  is  designed  to  eliminate  unconstitutional  dis- 
crimination in  the  selection  of  jurors  in  State  courts.  It  contains 
three  basic  provisions. 

First,  it  prohibits  discrimination  in  State  jury  selection  processes 
because  of  race,  color,  religion,  national  origin,  sex  or  economic  status. 

Second,  it  authorizes  the  Attorney  General  to  enforce  the  prohibition 
by  civil  injunctive  proceedings  against  State  jury  officials. 

Third,  it  provides  a discovery  mechanism  to  facilitate  determina- 
tions of  whether  unlawful  discrimination  has  occurred  in  the  jury 
selection  process. 

The  terms  of  the  prohibition  on  discrimination  contained  in  section 
201  are  identical  to  the  corresponding  section  in  title^  I governing 
Federal  juries.  The  effect  of  the  prohibition  of  discrimination  on 
account  of  sex  and  economic  status,  however,  would  be  somewhat 
different. 

Under  title  I,  all  Federal  furors  would  be  selected  at  random  from 
the  voter  rolls.  No  exemptions,  excuses,  or  exclusions  based  solely 
on  sex  or  economic  status  would  be  authorized. 

Under  title  II,  two  types  of  State  laws  regulating  jury  serVice  by 
women  would  he  nullified: 
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First,  those  in  Alabama,  Mississippi,,  and  South  Carolina 
< which  totally  exclude  women  hom  jury  service;  ; . , , ; , 

Second,  those  in  Florida,  Louisian^,  and  New  Hampshire 
which  exclude  women  unless  they  affirmatively  volunteer  for  jury, 
service  by  taking  steps-v-not  required  of  men— -to  sign  up  for 
jury  service.  ■. 

It  would  not  nullify  laws  which  exempt  women  from  service  only 
if  they  affirmatively  claim  exemption,  such  as  exist  in  a number  of 
States. 

The  ban  on  economic  discrimination  in  title  II  would  not  outlaw 
every  State  procedure  which  may  have  somo  incidental  economic 
impact.  ; . 

State  laws  imposing  direct  economic  qualifications  for  jury  service 
would  be  nullified  by  title  II.  State  laws  prescribing  the  tax  rolls  as 
the  exclusive  source  of  names  of  jurors  also  would  be  nullified  unless 
the  tax  base  is  so  broad  as  to  include  practically  every  adult  in  the 
community. 

' Title  II  would  authorize  the  Attorney  General  to  institute  a civil 
action  in  Federal  court  for  preventive  relief  against  State  jury  officials 
who  violate  the  prohibition  against  discrimination.  This  provision 
is  similar  to  those  in  other  civil  rights  legislation. 

If  in  such  a lawsuit  (or  in  a similar  lawsuit  brought  by  . private 
persons  under  existing  laws)  the  court  makes  a finding  of  discrimina- 
tion, it  would  be  authorized  to  grant  effective  relief.^  This  would 
include  suspension  of  the  use  of  objectionable  qualifications  and 
procedures  and,  if  necessary,  the  appointment  of  a master  to  operate 
a State  court  jury  system. 

A Federal  court  in  Alabama  recently  took  the  position  that  under 
the  present  law  it  had  the  power  to  appoint  a master  for  this  purpose 
and  would  do  so  should  other  remedies  fail. 

The  third  important  provision  of  titlo  II  is  the  special  discovery 
procedure  contained  in  section  204.  This  machinery,  to  be  available 
m addition  to  that  afforded  under  the  Federal  rules  or  applicable 
State  law,  would  be  set  in  motion  whenever  it  is  asserted  in  an  ap- 
propriate case  that  discrimination  had  occurred  in  the  jury  selection 
process. 

Local  officials  would  be  required  to  furnish  information  and  records 
about  their  jury  .‘selection  process  to  enable  t he  court  .to  base  its  de- 
cision on  a**  complete  record  of  the  questioned  events; 

TITLE  m:  PUBLIC  SCHOOLS  AND  PUBLIC  FACILITIES 

Considerable  progress  in  the  desegregation  of  public  schools  and 
public  facilities  has  been  made  since  passage  of  the  1964  Civil  Rights 
Act.  With  regard  to  public  schools,  much  of  the  progress  is  attribut- 
able to  title  Vi  of  that  statute,  which  requires  desegregation  as  a 
condition  of  eligibility  for  Federal  financial  assistance. 

But  in  some  areas,  school  authorities  have  yielded  to  community 
pressures  and  forfeited  Federal  aid  rather  than  desegregate.  And 
in  school  districts  where  “freedom-of-choice”  desegregation  plans 
have  been  formally  adopted,  intimidation  of  Negro  pupils  and  their 

farents  has  prevented  any  meaningful  integration  of  the  schools, 
t is  in  these  areas  that  the  need  for  Federal  intervention  is  greatest. 
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' Yet  the  Attorney  Gerieral  noW  can  sue  to  desegregate  publieWhoola 
and- facilities  only  after  he  has  received  a written  complaint  from  a 
local  resident  ana  determined  thfet  the  complainant  'is  unable  to  sue 
on hU' own1  behalf.'  ’■  ; 

This  complaint  requireinetit  is  ’ unrealistic  in  aieas  where  the 
likelihood  or  fear  of  harassment  makes  Negroes  understandably 
afraid  to  complain  to  the1 'Federal  Government;'  We  have  found 
that  the  other  restriction 'in  the  present  law-^-that  the  complainant 
must  fae  found  unable  to  sue  on  his  own  behalf — does  not  sufficiently 
serve  the  public  interest  in  achieving  orderly  desegregation. 

Title  111  of  the  bill  is  designed  to  insure  that  intimidation  does 
not  affect  the  power  of  the  Federal  Government  to  bring  suits  to 
desegregate  schools  and  public  facilities. 

It  woul  - permit  the  Attorney  General  to  sue  when  he  believes  suit 
to  he  necessary — giving  Mm  essentially  the  same  authority  he  now 
has  in  the t areas  of  Voting,  public  accommodations,  and  employment. 

Thus,  title  III  would  repeal  both  the  written  complaint  require- 
ment  and  the  requirement  that  tbe  Attorney  General  determine  the 
complainant  is  unable  to  sue.  In  addition,  title  III  'would  provide  a 
direct  remedy  against  intimidation  by  authorizing  the  Attorney  Gen- 
eral to  seek  mjunctive  relief  against  interference  by  private  individ- 
uals or  public  officials  with  desegregation  of  public  schools  and1  facili- 
ties. (Title  V would  impose  criminal  penalties  for  such  interference.) 


TITLE  iv:  HOUSING 


In  the  years  since  World  War  II  we  have  seen  tremendous  strides 
toward  full  citizenship  for  the  Negro  American.  Brown  v.  Board  of  . 
Education,  did  more  than  merely  hold  segregated  schools  to  be  in  viola- 
tion of  the  Constitution.  It  set  in  motion  forces  of  democracy  aimed 
at  the  ultimate  goal  of  destroying  every  aspect  of  discrimination. 

Substantial  progress  has  been  mode  in  such  areas  as  schools,  voting, 
public  accommodation,  transportation,  public  facilities,  expenditures 
of  public  funds  and  employment. 

Yet  we  have  hardly  made  a start  in  dealing  with  the  one  pervasive 
problem  which  silently  sabotages  efforts  toward  equality  in  all  of 
these  areas— enforced  housing  in  segregated  ghettos  of  vast  numbers 
of  Negro  citizens. 

The  period  from  1910,  when  only  10  percent  of  this  country’s 
Negroes  lived  outside  the  South,  through  1960,  when  that  figure  rose 
to  almost  40  percent,  has  been  ^period  of  migration  to  northern 
cities.  Economic  necessity,  restrictive  covenants,  and  refusals  by 
real  estate  dealers  and  landlords  to  lqase  or  sell  forced  this  group  into 
racial  ghetto^.  ' 

Today,  ghetto  living  is  the  fate  of  great  numbers  of  our  Negro  citi- 
zens in  urban  areas  across  the  United  States.  The  housing  is  of  in- 
ferior quality  and  overcrowding  is  intense.  For  example,  in  Harlem 
237,792  people  live  in  a 3%  square  mile  area,  or  100  people  per  acre. 
Ninety  percent  of  the  housing  is  more  than  30  years  old  and  nearly 
half  was  built  before  1900. ' 

This  problem 'is  not  limited  to  any  one  region  of  the  country.  No 
section  of  the  United  States  is  free  from  housing  discrimination  and 
racial  ghettos.  . ■ 

Segregated  housing  isolates  racial  minorities  from  the  puhlic  life  of 
the  community.  It  means  inferior  public  education,  recreation,  health, 
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sanitation,,  and  transportation,  Services  andr>  facilities.  j;  Jt  restricts 
access  to;  training,  and , emplpytn  eu t and  business : opportunities,  I(j, 
leads  a large  class  of  citizens  to  despair^— a dospaiir  wniifb  bas  at  tinae^ 
contribUted,tb.:yiolent;outbreaksag&inBt  society;  itself.,  ' vy 
The  Negro,  citizen  has  not  been  able,  to  benefit  froip  the  poatr^orld 
War  ll  housing  boom  on  a par,  with  other  Americans.  Hipchoica 
of  a place  to  live  is  limited  not  merely,  by  his  ability  to  pay,  but  by,  his 

color.  As  the  U.S.  Commission  on.  Civil -Rights  Jhad  concluded,  ^to- 
day “housing  seems  to  be  the  one;  commodity  m the  American  market 
that  is  not  freely  available  on  equal  terms  to.  everyone  who  can  afford 
to  pay.”  t .v  ‘ : 

Illustrative  of  the  problem’s  scope  is  a recent  survey  of  235  Defense 
installations  by  the  Department  of  Defense,  /the  survey,  disclosed 
that  Negro  servicemen  faced  severe  discrimination  in  obtaining  hous- 
ing near  102  of  the  installations.  s 

Reported  in  ;the  survey*  were  case  after  case  of  Americans,  in  the 
service  of  their  country;  being  denied  houses  or  apartments,  or  being 
charged  outrageous  prices  for  housing,  simply  because  of  their  sBn 
color.  . ■ 

Often  they  were  forced  to  live  far  away  from  their  duty  stations, 
sometimes  in  inferior  dwellings  in  deteriorating  neighborhoods. 
Many  of  these  service  members  decided  against  having  their  families 
join  them  and  be  subjected  to  these  conditions. 

Among  the  instances  reported  was  that  of  an  officer  who  signed  a 
contract  for,  the  construction  of  a home  only  to  have  the  construction 
firm  refuse  to  fulfill  the  contract  after  learning  that  he  wanted  the 
house  built  in  an  area  where  no  Negroes  lived.  Despite  efforts  to 
resolve  the  problem,  it  was  still  unresolved  when  the  officer  departed 
for  Vietnam. 

A lieutenant  colonel  stationed  near  Washington  was  unable  to  rent 
a home  in  either  of  two  communities  near  his  base  and  found  it  neces- 
sary to  purchase  a house  farther  away. 

Twelve  officers  reporting  on  their  housing  problems  said,  in  part: 

We  often  bhw  white  non  rated  men  move  into  facilities  which  were  "unavailable” 
to  us.  In  many  oases  we  were  separated  from  our  families  for  long  periods  as  we 
watched  persous  reporting  to  the  area  after  us  acquire  accommodations  and  rejoin 
their  families, 

Often  persons  have  recommended  "nice  colored”  locations  usually  served  by 
"nice  colored”  schools  which  offer  our  children  substandard  education  * * * 

We  simply  want  to  be  able  to  find  decent  housing  just  as  easily  (or  with  as  much 
difficulty)  as  anyone  else  * * *. 

Often  It  is  said  that  our  situation  is  understandable  and  everyone  sympathizes 
with  us  but  very  little  can  be  done  * . * *. 

Mr.  Chairman,  experiences  like  this,  repeated  daily  across  the  coun- 
try and  affecting  hundreds  of  thousands  of  citizens,  add  up  to  a 
system  of  forced  housing  which  disables  our  society. 

State  and  local  governments  have  made  some  headway  in  attacking 
this  system.  Fair  housing  laws  have  been  enacted  by  17  States  and 
by  a large  number  of  municipalities.  I might  add,  Mr.  Chairman,  I 
don’t  think  any  of  those  States  are  totalitarian  and  I don’t  think  that 
you  dp.  Efforts  by  private  groups,  such  as  Neighbors,  Inc.,  here  in 
the  District  of  Columbia,  have  been  made  in  many  communities. 

Nor  has- the  Federal  Government  ignored  the  problem.  In  1948, 
the  Supreme  Court  held  racially  restrictive  covenants  unenforcible 
in  both  State  and  Federal  courts.  And  President  Kennedy’s  Execu- 
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tiye  order  of  November  20,  1962,  established  the  President's  Com- 
mittee oh  Eijual  Housing  Opportunity  and  forbade  discrimination  in 
new  FHA-  Or  VA-insurea  housing. 

, By  now,  it  should  be  plain  that  scattered  State  and  local  laws  are 
not  enough.'  The  work  of  private  volunteer  groups  is  not  enough. 

. Court  decisions  are  not  enough.  The  limited  authority  now  available 
to  the  executive  branch  is  not  enough. 

■ The  time  has  now  surely  come  for  decisive  action  by  Congress. 
Only  Congress  can  fully  commit  the  Nation  to  begin  to  solve  the 
problem  on  a national  scale.  That  is  the  purpose  of  title  IV. 

The  title  applies  to  all  housing  and  prohibits  discrimination  on 
account  of  race,  color,  religion,  or  national  origin  by  property  owners, 
tract  developers,  real  estate  brokers,  lending  institutions,  and  all 
others  engaged  in  the  sale,  rental,  or  financing  of  housing. 

It  also  prohibits  coercion  or  intimidation  intended  to  interfere  with 
the  right  of  a person  to  obtain  housing  without  discrimination — for 
example,  firing  a Negro  from  his  job  because  he  inspected  a house  for 
possible  purchase  in  an  all-white  neighborhood. 

Title  Iy  provides  a judicial  remedy.  An  individual  aggrieved  by 
a discriminatory  housing  practice  could  bring  a civil  action  in  either 
a Federal  district  court  or  a State  or  local  court  for  injunctive  relief 
and  for  any  damages  he  may  have  sustained.  In  the  court's  dis- 
cretion, 'he  could  also  he  awarded  up  to  $600  exemplary  damages. 

The  .title  authorizes  the  Attorney  General  to  initiate  suits  iu 
Federal  courts  to  eliminate  a .1 'pattern  or  practice"  of  discrimination, 
and  to  intervene  in  private  suits  brought  in  Federal  courts. 

Title  IV  is  primarily  based  on . the  commerce  clause  and  on  the 
14th  amendment  of  the  Constitution.  I have  no  doubt  that  it  is 
constitutional. 

The  commerce  clause  makes  Congress  responsible  for  the  protection 
and  promotion  of  interstate  commerce  in  all  its  forms.  The  construc- 
tion of  homes  and  apartment  buildings  and  the  production  and  sale 
of  jiuilding  materials  and  home  furnishings  take  place  in  or  through 
the  channels  of  interstate  commerce.  When  the  total  problem  is 
considered,  it  is  readily  apparent  that  interstate  commerce  is  sig- 
nificantly affected  by  the  sale  even  of  single  dwellings,  multiplied 
many  times  in  each  community.  - 

The  housing  industry  last  year  represented  £27.6  billion  of  new 
private  investment.  This  expenditure  on  residential  housing  is 
considerably  more  than  the  $22  billion  which  all  American  agri- 
culture contributed  to  the  gross  national  product  in  1965.  Forty -one 
million  tons  of  lumber  and  finished  woodstock  were  shipped  in  the 
United  States  in  1963,  and  43  percent  of  it  was  shipped  500  miles 
or  more. 

With  regard  to  interstate  financing  in  the  housing  industry,  Secre- 
tary Weaver  has  said  that,  for  example,  in  1964  approximately  40 
percent  of  the  mortgage  holdings  of  mutual  savings  banks— represent- 
ing some  $15  billion — was  on  properties  located  outside  the  States 
where  the  banks  were  located.  There  is  also  a very  substantial  inter- 
state flow  of  mortgage  funds  involved  in  the  activities  of  savings  and 
loan  associations.  Secretary  Weaver  also  pointed  to  the  ever-increas- 
ing mobility  of  our  population — 14  million  persons  moved  from  one 
State  to  another  between  1955  and  1960?  and  of  course  sought  new 
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homes  in  the  State  oftheir. destination— as  a critical  jtactpr  in  assessing 
the  interstate  character  of  the  housing  business.  " V. 

Secretary  Weaver’s  statistics  were  illustrated  by  a statement  of  Mi*. 
William  J.  Levitt,  president  of  Levitt  & SoRb,  Inc.,  the  builders  of 
residential  homeB.  Mr.  Levitt,  who  supports  title  IV,  says  that 
"perhaps  80  percent  of  the  materials  that  go  into  our  houses  come  from 
across  State  lines." 

Mr.  Levitt  says  that — 

with  the  possible  exception  of  tho.New  York  Community  that  we  are  building 
now,  every  other  community  in  which  we  build  receives  its  fin&noing  from  & State 
other  than  the  one  In  which  it  is  located* 

Mr.  Levitt  also  says  that  "75  to  85  percent"  of  his  firm's  advertising 
was  interstate  and  that  "out-of-State  purchasers  run  from  about  35  to 
40  percent,  on  a low  side,  to  some  70  percent,  on  our  high  side.”  • 

The  power  of  Congress  over  interstate  commerce  and  activities 
affecting  that  commerce  is  broad  and  plenary.  With  that  controlling 
principle  in  mind,  let  me  anticipate  three  questions  at  the  outset, 
first,  the  congressional  power  is  not,  I repeat,  Mr.  Chairman,  is  not 
restricted  to  goods  actually  in  transit.  In  sustaining  the  public 
accommodations  title  of  the  1964  act  as  it  applies  to  restaurants 
catering  primarily  to  local  residents,  the  Supreme  Court  laid  any  such 
notion  to  rest,  saying: 

Nor  aro  the  eases  holding  that  interstate  commerce  ends  when  goods  come  to 
rest  in  the  State  of  destination  apposite  here,  That  line  of  coses  has  been  applied 
with  reference  to  state  taxation  or  regulation  but  not  in  the  field  of  federal  regula- 
tion ( Katzenbach  v.  McClung,  379  U.S.  294,  302). 

Second,  it  does  not  matter  whether  Congress  motive  in  acting  is 
solely  to  promote  commerce.  What  was  said  by  the  Court  in  up- 
holding another  section  of  the  public  accommodations  title  of  the  1964 
act  disposes  of  the  point: 

That  Congress  was  legislating  against  moral  wrongs  in  many  of  these  areas 
rendered  its  enactment  no  less  valid  {Atlanta  Motel  v.  United  States,  379  U.S. 
241,  267). 

Third,  I recognize  that  it  is  difficult  to  determine  the  extent  to  which 
discrimination  bv  individual  homeowners  affects  interstate  commerce. 
But  each  part  of  the  pattern  of  discrimination  affects,  and  is  affected 
by,  the  whole.  And  to  eliminate  the  clear  and  substantial  effect  that 
patterns  of  discrimination  have  on  commerce,  Congress  can  and  must 
deal  with  separate  parts. 

It  is  settled  that  the  reach  of  the  commerce  clause  is  not  exceeded 
merely  because  the  particular  activity  regulated  is  local  or  is  quan- 
titatively unimportant  where  considered  in  isolation — such  as  the 
sale  of  a single  dwelling.  In  Mabee  v.  White  Plains  Publishing  Com- 
pany, 327  U.S.  178,  the  Fnir  Labor  Standards  Act  was  applied  t-o  a 
newspaper  whose  circulation  was  about  9,000  copies  and  which  mailed 
only  45  copies — about  one-half  of  1 percent  of  its  business--out  of 
State.  And  in  Wickard  v.  Filbnrn,  317  U.S.  Ill,  the  Agricultural 
Adjustment  Act  of  1938  was  applied  to  a farmer  who  sowed  only 
23  acres  of  wheat  and  whose  individual  effect  on  interstate  commerce 
amounted  only  to  the  pressure  of  239  bushels  of  wheat  upon  the  total 
national  market.  See  also  /Labor  Board  v.  Fainblait,  306  U.S.  601, 
607;  United  States  v.  Darby,  31 2 U.S.  100,  123;  United  States  v.  Sullivan, 
332  U.S.  689. 
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. The  discrimination  at  which  title  IV  is  affects  commerce 

in  several  different  ways.  For  instance,  it  restricts  the  movement 
of  building  materials  and  home  furnishings  from  one  State  to  another. 
The  confinement  of  Negroes  to  older  homes  in  the  ghettos  restricts 
the  number  of  new  homes  which  are  built  and  consequently  reduces 
the  amount  of  building  materials  which  move  in  interstate  commerce. 
It  has  a similar  impact  upon  the  number  of  new  apartment  buildings 
constructed,  and  the  amount  of  materials  purchased  for  then 
construction. 

Additionally,  discrimination  in  housing  impedes  the  interstate 
movement  of  individuals.  Although  many  Negroes  do  move  from 
one  part  of  the  country  to  another  despite  the  lack  of  unsegregated 
housihg  at  their  destination,  there  can  be  little  doubt  that  many  others 
are  deterred  from  doing  so.  In  particular,  Negroes  in  the  professions 
or  those  with  technical  or  other  skills  are  less  likely  to  move  into 
communities  where  a "black  ghetto"  is  their  only  prospect.  See 
Katzenbach  v.  McGlung , supra  at  300.  - 

Title  IV' is  also  sustainable  as  "appropriate  legislation'’  to  enforce 
the  substantive  guarantees  of  the  14tn  amendment. 

The  right  to  acquire  property  without  the  discrimination  dates  from 
emancipation.  The  Negro  slave  was,  of  course,  confined  to  a segre- 
gated  compouud  or  "slave  quarters,"  legally  disabled  from  acquiring 
a residence  of  his  choosing.  This  was,  indeed,  one  of  the  “necessary 
incidents  of  slavery."  Civil  Rights  Cases,  109  U.S.  3,  22.  Nor  did 
the  situation  change  radically  immediately  after  formal  emancipation. 
Some  of  the  so-called  Black  Codes  of  1865  and  1866  continued  these 
disabilities,  sometimes  altogether  fencing  out  the  Negro  from  the 
towns.  See  Slaughter-House  Cases,  16  Wall.  36,  70.  It  is  not  sur- 
prising, therefore,  that  the  drafters  of  the  14th  amendment  explicitly 
addressed  themselves  to  the  problem. 

Viewing  the  right  to  hold  property  as  one  of  "those  fundamental 
rights  which  appertain  to  the  essence  of  citizenship  * * * the  enjoy- 
ment or  deprivation  of  which  constitutes  the  essential  distinction 
between  freedom  and  slavery”  (Civil  Rights  Cases,  supra , 109  U.S.  at 
22),  the  39th  Congress  acted  even  before  the  adoption  of  the  14th 
amendment,  invoking  its  power  to  enforce  the  13th. 

The  very  first  Civil  Rights  Act,  in  1866,  provided  that  all  citizens 
of  the  United  States — 

of  every  race  and  color,  shall  have  the  sarao  right  ...  to  # inherit,  purchase, 
lease,  sell,  hold  and  convey  real  and  personal  property  ...  as  Is  enjoyed  by  white 
persons  . . . any  law,  statute,  ordinance,  regulation,  or  custom,  to  the  contrary 
notwithstanding  (Act  of  April  9,  1860,  subsection  1,  14  Stafc.  27) . 

Two  months  later,  the  same  Congress — some  of  its  Members 
doubtful  of  the  constitutional  basis  lor  the  legislation,  others  anxious 
to  place  it  beyond  easv  repeal  (see  Hurd  v.  Hodge , 334  U.S.  24,  32- 
33) — proposed  the  14tn  amendment,  which  was  understood  as  incor- 
porating into  the  Constitution  the  guarantees  of  the  Civil  Rights 
Act  of  1866.  See  Slaughter-House  Cases , supra,  16  IVall.  at  70; 
Civil  Rights  Cases,  supra , 109  U.S.  at  22;  Yicfc  Wo  v.  Hopkins,  118 
U.S.  366,  369;  Buchanan  v.  Warley,  245  U.S.  60,  78-79:  Olama  v. 
California,  332  U.S.  633,  640,  UQ;  Shelley  v.  Kraemer,  334  U.S.  1, 
10-11;  Hurd  v.  Hodge,  supra,  334  U.S.  at  32-33;  Takakashi  v.  Fish 
Commission,  334  U.S.  410,  419-420.  And  to  make  the  assurance 
doubly  sure,  a subsequent  Congress  expressly  reenacted  the  1866 
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provision  in  the  Enforcement  Act  of  1870.  Act  of  May  31,  1870, 
section  18, 16  Stat.  144,  146. 

That  law  remains  on  the  statute  books  today.  R.S.  section  1978, 
42  U.S.C.  1982.  The  right  involved  is  not  a mere  abstract  privilege 
to  purchase  or  lease  property  which  is  satisfied  if  Negroes  are  not 
absolutely  disabled  from  acquiring  property  at  all.  What  was  given 
was  more  than  the  bare  right  to  hold  property.  The  constitutional 
and  statutory  guarantee  includes  also  an  immunity  from  being  fenced 
out  of  any  neighborhood,  indeed,  any  block,  on  the  ground  of  race. 
Buchanan  v,  Warley,  supra;  Harmon  v,  Tyler,  273  U.S.  668;  Richmond 
v.  Deans , 281  U.S.  704;  Shelley  .v.  Kraemer,  supra;  Hurd  v.  Hodges, 
supra;  Barrows  v.  Jackson,  346  U.S.  249. 

To  be  sure,  despite  its  absolute  language,  the  existing  statute  has 
been  held  to  protect  only*affltuisfc  Tilate~8ie4ion . Shelley  v.  Kraemer, 
supra.  But  it  does^ndl  follow  that  Congress^mify  not  now  enlarge 
the  right.  On  tbp^ontrary,  in  light  of  its  origin,  Eh^  right  to  be  free 
of  racial  discrimination  in  the  purchase  and  rentalyof  residential 
property — pwrially  grounded  as  it  is  uTthe  13  th  amendment — is  one 
of  those  privileges  of  natipnal  citizenship  whi^h  Congress  rhay  protect 
even  as  against  wholly 'private  action.  See  Sfaughter-Hoi^se  Cases , 
supra , 16  'Wali.  at  J8();  Civil  Rights  Cases,  supra, , 109  U.S.  at  20,  23: 
Clyatt  v,*  United  States,  .197jp^r^07r^l'6-218.  , ; \ 

Indeed,  in  the  Civil  BigAt&/eqs8ttr> the  §uprr^  Cqurt  distinguished 
between  the  asserted  right  wfflo  freb  front  r^mmuatio  n in  privately 
owned  places  of  public  oecommo Ration — -wV^L  '•  characterized  as  one 
of  the  “social  rights ‘of  m®a  and/races  in  the  couitni;  nity” — a^d  the 
“fundamental  rights  whiqh  awf-Of  $Kb  essence  of'  civil  freedom,” 
enumerated  in  the  Civil  Rights  Act  oM 86 6;  and  the  Court  came  dose 
to  suggesting  that,  while  COngress  cpuld/hpt  constitutionally  protect 
the  fonher  as  against  privatd'discrimjpation,  it  might  be  competent 
to  fully  ‘eafeguard^Civil  rights?*  "109  UJ8.  at  22.  1 

In  any  event,  it  is  clear  that  the  right  to  freedom  from  discrimination 
in  housing. enjoys  particular  recognition  under  the  14th  amendment. 
This  is  reflected  in  the  fact  that  Statb-impo@ed' residential  Segregation 
was  held  unconstitutional  (Bitckanan  v.  Warley,  suprat)'  as  early  as 
1917,  at  a timevriien  enforced  segregation  in  public  and^rivate  schools 
was  condoned  (Berea  College  v.  Kentucky,  211  U.S,/45;  see  Cong  Lum 
v.  Rice,  276  U.S.  78NS5-87 ; Missouri  ex  rel.Jjhines  v.  Canada,  305 
U.S.  337,  344,  349),  as  ifrwasL _w i th  respeofr’tb  transposition  (Plessy 
v.  Ferguson,  163  U.S.  537;  see  McUahe  v.  A.?*.  S.FJfttyUway  Com- 
pany, 235  U.S.  151,  160)  and  other  activities  (for  example,  Pope  v, 
Alabama,  106  U.S.  583).  So,  also,  it  is  revealing  that  in  the  restrictive 
covenant  cases  ( Shelley  v.  Kraemer,  supra;  Hard  v.  Hodge,  supra; 
Barrows  v.  Jackson,  supra),  the  Court  found  prohibited  "State  action” 
in  the  apparently  neutral  judicial  enforcement  of  private  discrimina- 
inry  agreements— invoking  a doctrine  which  it  has  declined  to  follow 
elsewhere. 

Moreover,  it  is  highly  relevant  that  government  action — both 
State  and  Federal — has  contributed  so  much  to  existing  patterns  of 
housing  segregation.  Local  housing  segregation  orders  were  outlawed 
in  1917  (Buchanan  v.  Warley,  245  U.S.  60)  but  ordinances  which  had 
o.  similar  effect  were  still  being  tested  in  the  courts  fas  late  as  1930. 
See  Hannon  v.  Tyler , 273  U.S.  668  (1927);  City  of.  Richmond  v.  Deane, 
281  U.S.  704  (1930).  Private  racially  restrictive  covenants  were 
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enforceable  by  the  courts  until  the  Supreme  Court’s  1948  decision  in 
Shelley  v.  Krae.mer,  ,'134  U.S.  1,  and  as  lute  as  1936,  the  Federal  Housing 
Administration  in  its  Underwriting  Manuals  affirmatively  recom- 
mended such  covenants  and  warned  ngainst  “inharmonious  rnriid 
groups.”  With  such  a history  of  past,  governmental  support,  it  can 
hardly  be  argued  that  present  practices  represent  purely  private 
choice. 

As  was’  stated  in  the  opinion  of  Mr.  Justice  Brennan  in  United 
Staten  v.  Guest,  the  14th  amendment  includes  "a  positive  grant,  of 
legislative  power,  authorizing  Congress  to  exorcise  its  discretion 
in  fashioning  remedies  to  achieve  civil  and  political  equality  for 
all  citizens.”  In  the  light  of  the  history  of  particular  concern  in 
the  framing  and  interpretation  of  the  14tn  amendment  for  the  right 
of  Negroes  to  purchase  or  lease  proporty  and  in  view  of  the  past  con- 
tributions of  government  to  housing  segregation,  the  “positive  grant 
of  legislative  power”  contained  in  the  14th  amendment  surely  pro- 
vides a constitutional  basis  for  title  IV. 

The  authority  for  the  legislation  is  clear.  So,  too,  is  the  need. 
As  Air.  Levitt’s  testimony  made  clear,  a builder  or  landlord  who  now 
resists  selling  or  renting  to  a Nogro  often  does  so  not  out  of  personal 
bigotry  but  out  of  fear  that  his  prospective  white  tenants  or  purchasers 
will  movo  to  housing  limited  to  whites  and  that,  because  similar 
housing  is  unavailable  to  Negroes,  what  he  has  to  offer  will  attract 
only  Negroes.  This,  generally,  would  narrow  his  market  considerably. 

If  all  those  in  the  bousing  industry  are  bound  by  a universal  Inw 
against  discrimination,  there  will  be  no  economic  peril  to  any  one  of 
them.  All  would  be  in  a position  to  sell  without  discrimination. 

Therefore,  I think  it  would  be  a mistake  to  regard  the  most  signi- 
ficant aspect  of  a Federal  fair  housing  measure  as  its  sanctions  against 
builders,  landlords,  lenders,  or  brokers.  What  is  more  significant, 
rather,  is  that  they  can  utilize  this  law  as  a shield  to  protect  them 
when  they  do  what  is  right. 

Nor  need  we  fear  that  title  IV  would  impair  real  estate  values. 
Mr,  James  W.  Rouse,  the  president  of  a nationally  known  mortgage 
banking  and  real  estate  development  firm,  has  said  that,  in  Ins 
opinion,  a national  fair  housing  law  would  prevent  any  irrational 
fluctuations  in  real  estate  values.  He  stated  that  “tho  preponderance 
of  real  estate  developers  and  homebuilders  would  prefer  to  operate 
in  a fully  open  market,  but  they  fear  the  results  of  going  it  alone.” 
lie  went  on  to  say  that,  open  housing  does  not  have  adverse  effects 
on  mortgage  financing, 

TITLE  v:  TERROR  AND  VIOLENCE 

Wliat  I have  described  so  far  are  measures  to  help  the  Nation  deni 
with  the  effects  of  segregation,  in  many  instances  segregation  long 
enforced  by  law. 

Whnt  is  equally— critically— necessary  is  to  deal  decisively  with 
segregation  enforced  by  lawlessness. 

As  President  Johnson  observed  in  his  recent  civil  rights  message: 

Citizens  who  honor  the  law  and  wh6  tolerate  orderly  change— ^a  majority  in 
every  part  of  the  country — have  been  shocked  by  attacks  on  Innocent  men  and 
women  who  sought  no  more  than  justice  for  all  Americans. 
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There  is  small  need  to  catalog  the  brutal  crimes  committed  in 
recent  years  against  Negroes  seeking  to  exorcise  rights  of  citizenship — 
hi  id  against-  whites  supporting  thorn.  Just  to  cite  the  names  of  some 
of  the  victims  is  enough: 

MWIgnr  Evers,  Andrew  Goodman,  James  Chaney,  Michael 
Sell werner,  Lemuel  I'enn,  James  Reeb,  Mrs.  Viola  Liuzzo,  Jonathan 
Daniel,  Vernon  Dahmor. 

It  is  not  only  murders — or  injuries  or  bombs  or  bullets — -that  must 
concern  us.  For  as  tho  President  noted,  the  effect  of  such  violence 
goes  fflr  beyond  individual  victims,  ft  generates  widespread  intimi- 
dation and  feat' — foar  of  attending  desegregated  schools^  using  placeB 
of  public  accommodation,  voting,  and  other  activities  in  which 
Federal  law  and  American  citizejp&p  iteitmnd  oquality. 

Where  the  administration-tir" j ustice  is  color  blind,  perpetrators  of 
mcinl  crimes  will  usually  be  appropriately  punishea^nd  would-be 
perpetrators  deterrejMSy  local  authorities.  X 

In  some  places,  However,  local  officials  either  have  beon\nable  or 
mi  willing  to  prosecute  crimes  ,i»f  - racial  violence  or  to  obtain  con- 
victions in  snob  cases  even"  whejre  t-lie  facts  seemed  to  Warrant 
conviction,  / s'  '•  \ 

But  the  need  for  effective  Fedeijidcriminal  legislation  to  deal  with 
the  problem  of  racial  violence arise  solely  urom  a mal- 
functioning : of  State  or  local  af)mfnts.tratioh  of -the  criminal  lav. 
Crimes  of  racial  violence  typicality  dre  directed  to  the  denial  of  affirm- 
ative Federal  righ ts. and  thusi reflect  intehlipn  to  fllput  the  will 
of  the  Congress  as  w^H  as  to  perpVjuatft  traditional  racial  customs,  j 
The  principal  Federal  criminal  statutes ' dealing  with  crimes 
racial  violence  are  sections  241)  and  242  bf~the jFederal  Criminal  Code. 
Two  months  ago,  the  Supreme  Court  (Jdciffed'tWo  cases ^ United  States 
v.  Price  an^  United  S$a$es  v,  <?«fcst^juttHJlving  the  construction/  of 
these  statute^,  . - < / f 

The  Court’^  decision  in  Price,  concerning  the  indictment  of  private 
individuals  anaSpublic  officials  in  connection  with  the  killing  f>i  the 
three  civil  rightsworkera  in  Neshoba^County,  Miss.,  establishes  that 
when  public  officials,  or  private  individuals  acting  in  concert  with 
public  officials,  interfere  with  the  exercise  of  14th  amendment  rights, 
section  241  is  violated 

In  the  Quest  case,  h< >we v&ty^h i ch  involved  tjja-l!rigiiway,rfftying  of 
Lemuel  Penn,  only  private  mclfVichiftfe^hJtdlbeen  mdietMp)  The 
Court  sustained  a part  of  the  indictment  charging  a prorate  con- 
spiracy to  interfere  with  the  right  to  travel  interstate — a distinctly 
Federal  right  not  flowing  from  tne  14th  amendment. 

But  the  part  of  the  indictment  charging  a conspiracy  of  private 
persons  to  interfere  with  14th  amendment  rights  (in  that  case,  the 
light  to  use  highways  and  other  State  facilities  without  discrimination) 
appears  to  have  been  found  sufficient  only  because  of  certain  allega- 
tions of  official  involvement  in  the  conspiracy,  even  though  no  public 
officials  had  been  indicted.  The  majority  and  concurring  opinions 
leave  in  doubt  whether  Congress,  when  it  enacted  section  241  in  1870, 
intended  to  reach  private  interference  with  14th  amendment  rights. 

What  we  should  take  particular  note  of,  however,  in  the  Guest 
decision  is  that  six  Justices  expressly  said  that  Congress  does  have 
the  power  under  section  6 of  the  14  th  amendment  to  reach  such  purely 
private  misconduct. 
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Another  defect  in  the  present  law  stems  from  the  fact  that  section 
241  is  worded  in  general  terms.  Because  it  is  not  always  clear  just 
what  rights  are  encompassed  by  the  14th  amendment,  the  Supreme 
Court  has  read  into  this  statement  the  requirement  that  the  prosecu- 
tion' prove  a "specific  intent"  by  the  defendant  to  deprive  the  victim 
of  a particular  14th  amendment  right.  Commenting  on  this  "specific 
intent"  requirement  in  his  concurring  opinion  in  the  Guest  case  Mr. 
Justice  Brennan  said : 

Since  the  limitation  on  the  statute’s  effectiveness  derives  from  Congress  failure 
to  define,  with  any  measure  of  specificity,  the  rights  encompassed,  the  remedy  is 
for  Congress  to  write  a law  without  this  defeot  * * * fifj  Congress  desires  to  give 
the  statute  more  definite  scope,  it  may  find  ways  of  doing  so. 

Title  V is  intended  to  achieve  four  main  objectives : 

First,  it  would  make  it  ft  crime  for  private  individuals  forcibly  to 
interfere,  directly  or  indirectly,  with  participation  in  activities  pro- 
tected by  Federal  laws,  including  the  14th  amendment — whether  or 
not  State  action  is  involved.  It  would  also  protect  these  activities 
against  interference  by  public  officials. 

Second,  it  would  specify  the  different  kinds  of  activity  which  are 
protected — thus  giving  clear  warning  to  lawless  elements  that  if  they 
interfere  with  any  of  these  activities,  they  must  answer  to  the  Fed- 
eral Government. 

Third,  it  would  protect  not  onlv  Negroes  and  members  of  other 
minority  groups,  but  also  civil  rights  workers  and  peaceful  demon- 
strators seeking  equality. 

Fourth,  it  would  provide  a graduated  scale  of  penalties  depending 
upon  whether  bodily  injury  or  death  results  from  the  interference. 

Title  V prohibits  injury,  intimidation,  or  interference,  based  on 
race,  color,  religion,  or  national  origin , that  occurs  while  the  victim 
is  actually  engaged  in  protected  activity:  for  example,  a person  as- 
saulted while  he  is  standing  in  line  at  the  polls  or  swimming  at  a 
public  pool.  ( 

This  title  gives  the  same  protection  to  persons  seeking  to  engage  in 
protected  activities;  for  example,  entering  a restaurant,  enrolling  a 
child  in  school,  or  applying  for  a job. 

•Title  V also  covers  interference  that  occurs  either  before  or  after  & 

Serson  engages  in  protected  conduct  but  which  is  related  to  that  con- 
uct.  Tms  would  include,  for  example,  reprisals  or  threats  against 
a Negro  after  he  inspected  a home  in  an  all-white  neighborhood.  , 
Tins  title  also  would  cover  interference  with  persons  performing 
duties  in  connection  with  protected  activities:  for  example,  a public 
school  official  implementing  a desegregation  plan  or  a welfare  official 
distributing  surplus  commodities.  / ... 

Title  V would  not  require  proof  of  "specific  intent"  as  is  Required 
under  18  U.S.C.  241  by  the  decision  in  (Screws  v.  United  States  (325 
U.S.  91  (1945)).  This  is  so  primarily  because,  unlike  section  241, 
title  V clearly  describes  the  prohibited  conduct  and  stands  by  itself. 
No  reference  to  the  14th  amendment,  or  any,  other  law  would  bo 
required  in  order  to  determine  what  conduct  is  prohibited. 

We  have  recognized  that  violence  which  merely  happens  to  occur 
at  or  near  the  tune  th^it  a person  engages  in  a federally  protected 
activity,  does  not  necessarily  fall  within;  Federal  jurisdiction.  For 
this  reason,  section  501(a)' — which  prohibits  interference  that;  occurs 
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while  a person  is  actually  engaging  or  seeking  to  engage  in  protected 
activity — applies  only  to  racially  motivated  conduct. 

Similarly,  under  sections  501  (b)  and  (c) — which  cover  reprisals 
and  attempts  to  deter  protected  activity — the  jury  would  have  to  find 
that  the  defendant's  purpose  was  to  deter  persons  from  engaging  in 
protected  activity  or  to  punish  persons  who  have  done  so. 

Title  V covers  one  situation  in  which  the  victim  of  the  interference 
need  not  himself  have  had  anything  to  do  with  any  kind  of  civil  rights 
activity — the  terrorist  act  in  the  truest  sense.  This  is  the  case  where 
tliore  is  an  indiscriminate  attack  on  a Negro  simply  because  he  is  a 
Negro  and  for  the  purpose  of  discouraging  Negroes  generally  from 
engaging  in  the  activities  specifically  described  in  title  v . Such  inci- 
dents are  not  rare  and  when  they  occur  they  are  often  silently  effec- 
tive in  generating  wide  intimidation. 

CONCLUSION 

Mr.  Chairman,  I hope  that  this  discussion  has  made  clear  the  need 
for  each  title  of  this  bill. 

I recognize  fully  the  mindfulness  which  you  and  the  members  of 
this  subcommittee  have  that  legislation  of  this  character  be  scrupu- 
lously reviewed.  Proposals  of  this  sort  deserve  conscientious  and 
exacting  analysis  in  open  hearings. 

But  circumspection  and  searching  analysis  do  not  require  an  indefi- 
nite stay  of  judgment  or  the  invoking  oi  a hypothetical  future  more 
seasonable  for  action. 

There  seems  to  be  no  reason  why  we  cannot  in  the  weeks  immedi- 
ately ahead  fully  ventilate  all  questions,  consider  all  honest  doubts 
and  ambiguities,  and  clarify  public  understanding.  We  stand  pre- 
pared— morning,  afternoon,  and  evening,  weekday  and  weekend  to 
assist  the  committee  and  the  Congress  in  the  completion  of  this  task. 

We  cannot  do  less  in  attempting  to  compensate  for  decades  of 
neglect  with  legislation  that  is  necessary,  constitutional,  and  timely. 
Thank  you,  Mr.  Chairman. 

Senator  Ervin.  Thank  you,  Mr.  Attorney  General. 

We  will  recess  now  until  10:30  tomorrow.  I am  prepared  to  give 
the  name  of  this  hospital. 

Attorney  General  Katzenbach.  Yes,  sir. 

Senator  ERViN.  And  no  answer  has  been  given  to  me.  As  a matter 
of  fact,  a full  explanation  was  given  to  the  Department  on  April 
8,  1966,  and  at  that  time  they  promised  to  give  me  an  answer,  but 
for  some  reason  or  other  they  are  too  busy  to  do  it. 

Attorney  General  Katzenbach.  You  will  have  an  anBwer  tomorrow 
morning  at  10:30,  Mr.  Chairman. 

Senator  Ervin.  Fine,  I hope  so.  I will  supply  the  name. 

Attorney  General  ICatzenbach.  Yes,  sir;  1 understand, 

(Off  the  record.) 

Senator  Ervin.  Thank  you.  We  will  recess  now  until  10:30  in  the 
morning. 

(Whereupon,  the  subcommittee  recessed  at  1:05  p.m.  until  10:30 
a,m.,  Tuesday,  June  7,  1966.) 
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TUESDAY,  JUNE  7,  1066 

U.S,  Senate, 

Subcommittee*  on  Constitutional  Rights 

of  the  Committee  on  the  Judiciary, 

Washington,  D.O. 

The  subcommittee  met,  pursuant  to  recess,  at  10:30  a.*  t.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Samuel  J.  Ervin,  Jr,, 
presiding. 

Present:  Senators  Ervin,  Kennedy  of  Massachusetts,  Scott,  and 
Javits.  • • . 

Also  present:  George  Autry,  chief  counsel;  H.  Houston  Groome,  Jr., 
Lawrence  M.  Baskir,  and  Lewis  W,  Evans,  counsel;  and  John  Baker;' 

minority  counsel.  : ; 

, Senator  Ervin.  The  subcommittee  will  come  to  order.  . - ; « r 

; Mr.  Attorney  General,  as  I said  in  my  statement  yesterday,  despite 
the  cowardly  crimes  of  a few  individuals  and  despite  the  concurring 
advisory  opinion  by  some  members  of  the  Supreme  Court  to  the  con- 
’ trary,  the  language,  the  legislative  history  and  the  interpretations  of 
the  14th  amendment  make  it  clear  that  Congress  cannot  make  punishr 
"able  as  crimes  the  acts  of  private  citizens.  Nevertheless,  it  was 
: brought  to  our  attention  again  yesterday  that  some  action  is  in  order. 

Therefore,  I intend  to  offer  a constitutional  amendment  as  a sub- 
stitute  for  title  V of  the  proposed  Civil  Rights  Act  of  1966,  presently 
entitled  “Interference  With  Rights.” 

I do  this  first  because  I abhor  violence  or  threats  of  violence  against 
anyone,  and  I do  not  believe  any  person  should  be  deprived  of  his 
constitutional  rights  because  of  hts  creed  or  color  by  violence  or 
threats  of  violence. 

. In  the  second  place, , I do  this  to  save  the  American  people  from 
having  their  Constitution  amended  by  the  Supreme  Court. 

; Thirdly,  I want  to  save  the  administration  from  having  to  urge  the 
j/ Supreme  Court  to  usurp  and  exercise  the  power  to  amend  the  Con- 
stitution in  violation  of  the  explicit  wording  of  the  14  th  amendment. 
The  text  of  the  amendment  is  as  follows: 

- : Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
, m Congress  assembled,  two-thirds  of  each  House  concurring  therein , That  the  following 
; article  ie  proposed  ns  an  amendment  to  the  Constitution  of  the  United  States, 

•it  shall  be  granted  to  all  intents  and  purposes  as  part  of  the  Constitution  when 
V .ratified  by  the  legislatures  of  three-fourths  of  the  several  States: 

. . ■ Article — 

..  < Section  1 . The  Congress  shall  have  the  power  to  make  punishable  as  orlmes 
the  activities  and  conspiracies  of  individuals  designed  to  prevent  any  person,  by 
y vlolonoe  or  threats  of  violence{  from  exercising  any  right  secured  to  him  by  the 
Constitution  or  laws  of  the  United  States  on  account  of  race,  or  creed,  or  natibnal 
-origin.  ' 

Sec.  2.  This  article  shall  be  inoperative  unless  it  shall  have  been  ratified 
Cas  an  amendment  to  the  Constitution  by  the  legislatures  of  three-fourths  of  the 
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States  within  seven  years  from  the  date  of  its  submission  to  the  States  by  tlic 
Congress. 

I have  consistently  fought  to  maintain  orderly  constitutional 
government  in  America,  and  I am  offering  this  amendment  to  preserve 
these  remaining  provisions  of  the  Constitution  which,  as  of  this 
date,  have  not  been  changed  biy  judicial  decree. 

I hope  the  administration  will  manifest  the  same  fidelity  to  tlie 
Constitution  by  dropping  title  V amTjoining  me  in  support  of  this 
amendment.  If  it  would  do  so*  I am  sure  that  Senator  Bayh  and  liis 
subcommittee  would  consider  early  action  on  the  proposed  amendment. 

STATEMENT  OF  THE  HONORABLE  NICHOLAS  deB.  KATZENBACH; 
ACCOMPANIED  BY  DAVID  SLAWSON  AND  ALAN  MAKER, 
DEPARTMENT  OF  JUSTICE— Resumed 

Attorney  General  Katzenbach. -May  I make  k comment  oh  that, 
Senator? 

^Senator Ervin.  Yes.  1 h-  vi- 
Attorney  General  Katzenbach.  I am  delighted  that  you  feel'  as 
I do  that  it:  is  necessafy  fori  the-  Congress  to  legislate  in  thfe-  alia. 
Yoii  tthoW  from  -my-  statement  and  from  my  view  that  I believe  that5 
the  14th  amendment  presently  gives  that  authority.'  I'  believe  the 
majority  of  this  Congress  is  going  * to  adopt  myi  view,  IT  think  the 
PresidintWillsign  it  and  I think  there  is  indication  that  at  IbaSt1  six 
Justices i of  the1  Supreme1  Court  vlouldeay  that  presently  in  the’ Con- 
stitution that  the-' Congress  presently  nas  that  authority.  Blit  I 
think  the  significance  hf  this;  the  importance  of  this,  is  recognition 
which  ! welcome,  that  you  feel  that  this  is  necessary  for  Congress  to1 
take  action  in  this  regard. 

Senator  Ervin.  Equally- important  is  the  preservation  of  the  Con- 
stitution. . ■■  -■  1 ,1  ■■■-.■  ■ 1' 

Attorney  General  Katzenbaoh.  Mr.  Chairman,  I will  yield’  to 
no  man  in  my  desire  to  preserve  the 'Constitution.  It  is  possible  for 
lawyers  to  disagree  about  this.  * I.  think-  in  this  instance  that  the  Con- 
gress1 of  the  United  States,  the* President  of  the  United  States,  and 
the  Supreme  Court  of  the  United  States  are  all  going  to  take  my  view 
of  the  Constitution.  Wo  agree  with  respect  to  that. 

I think  perhaps  the  subcommittee-  might  be  interested,  Senator. 

I talked  with  Mr.-  Doer  this  morning  about  the  shooting  yesterday. 
He  visited  Mr.  Meredith  and  talked  with  Mr.  Meredith's  surgeons 
and  the  doctors  at  the  hospital— Hp  is  in  good  condition  at  this  point 
and  very  fortunately  the  shotgun- pellets  ,all  went  into  nonvital  parts  - 
of  his  body.  There  will  be  no  surgery  necessary.  There  are  about  75 
pellets  in  him,  and  so  I think  that  that  is  something  I know 'you  will 
join  me  in  welcoming  that  this  particular  act  did  not  have  more 
tragic  results. 

Senator  Ervin.  Mr.  Attorney  General,  I wonder  if  you  and  I 
can't  agree  on  something  very  fundamental,  and  that  is  that  there 
is  not  a single  word  in  the  first  section  of  the  14th  amendment  which 
has  any  reference  whatever  to  actions  of  individuals,  however  criminal 
they  may  be.  ’ / ,, 

Attorney  General  Katzenbach.  Yes,  sir;  that'is  perfectly  correct. 
The  section  does  not  refer  specifically  to  acts  of  .individuals.  > 
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Senator  Ervin.  And  cannot  you  and  I agree  that  every  decision 
of  the  Supreme  Court  of  the  United  States  concerning  the  14th 
amendment  handed  down  since  1868  to  the  present  moment — I am 
not  talking  about  dicta  but  I am  talking  about  deehions— -has  hold 
that  the  first  section  of  the  14th  amendment  only  applies  to  State 
action  and  does  not  reach  or  authorize  Congress  to  reach  the  private 
actions  of  individuals? 

Attorney  General  Katzenbach.  No,  sir;  I am  afraid  we  can ’t  agree 
on  that  statement,  sir.  I think  what  we  could  agree  on  is  that  the 
legislation  that  has  been  enacted  under  the  14th  amendment  has 
been  interpreted  by  the  Supreme  Court  to  apply  only  to  State  action 
and,  indeed,  that  was  as  I read  the  Quest  case,  the  Court  so  interprets 
sections  241  and  242.  I do  not  know  of  a case  where  a statute  has 
been  enacted  where  the  Supreme  Court  has  upheld  that  statute 
applying  only  to  private  action.  I don’t  believe  that  issue  has  come‘. 
But,  six  Justices  of  the  Supreme  Court  have  said  that  that  was  within 
the  power  of  Congress  to  enact.  I think  we  could  agree  on  that. 

Senator  Ervin.  Isn’t  it  ohe  of  the  fundamental  rules  of  judicial 
practice  that  a judge  will  not  do  anything  except  decide  the  case  that 
is  before  him?1  . . . ' • • > 

Attorney  General  Katzenbach.  Yes,  sir.  ■ - 

Senator  Ervin,  Yes.  - - . ! 

Attorney  General  Katzenbach.'  That1  is  correct,  that  - he  - decides 
just  the  case  before  hjm.  But  it  is  also  correct,  I think  you  will  agree 
with  me,  that  the  language  in  that  case,  the  implications  of  the  hokh- 
ing,  the  approach  which  the  Coufrt  takes  to  that,  are  thing*  which  we 
lancers  use  in  order  to  determine  wUt  the  judicial  view  of  the  Const!* 
tution  or  of  the  statute  is,  and  that  we  use  these  in  our  everyday  work 
and  in  our  practice  of  law  as  indications  and  guides. 

I do  not  find  it  unusual  for  the  Supreme  Court  to  say,  as  it  has  said 
many,  many  rimes,  Congress  has  the  power  to  do 'this,  but  they 
haven’t  done  it  in  this  case  as  a matter  of  statutory  interpretation; 
saying  there  is  no  Question  about  thefact  that  Oongress  could  do  some- 
thing, but  in  this  case  they  have  not  chosen  to  do  ad.  That  is  Rot 
unusual  at  all,  < - 

, Senator  Ervin.  Mr,  Attorney  General,  are  you  Convinced  that  it 
is  usual  for  a judge  to  say,  “If  Congress  shall  hereafter  pass  a law  of  a 
certain  type,  ana  if  somebody  happens  to  have  a case  involving  that 
law,  and  if  hereafter  that  case  comes  before  this  judge  for  decision, 
this  judge  will  decide  that  case  in  this  way”?  Now,  that  is'  what 
these  six  Judges  said,  didn't  they?  - 

Attorney  General  Katzenbach*  No,  sir;  I don't  think  you  lmvC 
quoted  them  accurately  oh  that.' 

Senator  Ervin.  Isn’t  that  the  substance  of  it? 

Attorney  General  Katzenbach.  The  substahce  of  what  I under* 
stood  them  to  say  was  that  in  terras  of  our  contention  that  this  did 
cover  private  action,' section  241  did  , without  the  involvement  neces* 
^rdy  of  State  officials,  that  Mr.  Justice  Brennan  and  other  Justices  on 
the  Court  said  they  did  not  think  that  Congress  had  intended  in1  this, 
section  24 1,  to  reach  private  action,  and  if  they  intended  to  ireach 
private  action,  that  was  up/  to  Congress  to  do  and  they  had  the  poiver 
to  do  so.  • i . ; ; . 
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Senator  Ervin.  Yes,  and  that  was  a matter  not  before  the  Court, 
because  the  Court  said  that  the  bill  of  indictment  contained  sufficient 
allegations  of  State  participation,  didn't  it? 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  And  those  statements  of  the  Court  were  what  we 
lawyers  call  obiter  dicta. 

Attorney  General  Katzenbach.  Oh  yes,  surely,  it  is  not  unusual  to 
have  obiter. dicta 

Senator  Ervin.  Don't  you  think  it  is  very  bad  practice  judicially 
speaking  for  a judge  to  express  opinions  on  issues  that  are  not  before 
him? 

Attorney  General  Katzenbach.  If  they  were  to  do  it  in  the  way  in 
which  you  suggested,  which  was  a paraphrase  of  the  way  you  inter- 

E reted  the  , Court,  I can't  imagine  the  Court  Baying  it  in  that  way, 
ut  I do  think  you  should  recall*  Senator,  in.  the  Quest  case,  that 
Mr:i  Justice  Brennan  joined  by  the  Chief  Justice  and  Justice  Douglas 
did  find  it  necessary  : to  reach  that  conclusion,  since  they  thought  that 
section  241  as  drafted  did  reach  private  action.  So  three  Justices  did 
find  it  necessary  to  cover  that, pom t.  and  the  statement  that  you  are 
critical  of  here  was  something  that  ^ they  needed  to  reach  in  order  to 
reach  their  decision,  because  they  did  hold  that  241  had — - 

Senator  Ervin.  Let's  see  if  our  interpretations  of  these  conqurring 
opinions  are  so  different.  Don't  you  interpret  them  to  say  if  Congress 
passes ; title  V,  we  will  hold  it  constitutional  when  the  question  comes 
before, us?  ■ .•>  . 

Attorney  General  Katzenbach,  • Well,  of  course,  they  didn't  say 
thati  ’ They  didn’t  discuss  title  Vi  As  a matter  of  actual  fact,  Sena- 
tor, title.  V was  drafted  after  the. opinion,  so  that  they  couldn't  have 
said  anything  about  title  V.  < , 

1 Senator  Ervin.  But  title  V was  drafted—- 
Attorney  General  Katzenbach.  Title  V was  drafted  after  the 
opinion  and  We  based.it  to  some  extent  on  the  views  which  had  been 
expressed  by  the  majority  of  the  Court. 

Senator  Ervin.  Title  V was.  drafted ; after  the  six  members  of  the 
Supreme  Court  gave  vou  an  advisory  opinion,  wasn’t  it? 

; Attorney  General  Katzenbach.  I think  it  is  inaccurate,  Senator, 
to  call  that  an  ad visoiy  opinion.  I think  it  is  important,  we  con- 
tended in  that  case  that  section  241,  as  drafted,  did  require  the  Court 
to  reach  the  conclusion  that  'private . action  was  incorporated  in  241, 
an  action  pursuant  to  the  14tn  amendment. 

On  that  point,  prior  to  that,  jfijior  to  getting  the  decision  of  the 
Court  on  that,  it  was  less  important  to  draft  title  V.  The  majority 
of  the  Court  did  not  agree  with  us.  Three  Justices  did  agree  with  that 
contention,  and,  therefore,  it  was  necessary  t for  those  three  Justices, 
Justice  Brennan,  the  Chief  Justice,  ahd  Justice  Douglas,- to  reach  the 
question  of  whether  or  not,  as  a constitutional  matter,  the  14th  amend- 
ment did  permit  Congress  to  legislation  with  respect  to  congressional 
action,  and,  indeed,  Mn.  Justice  Brennan  says,  "My  view  as  to  the 
scope  of  section  241  requires  that  I reach  the  question  of  constitu- 
tional power."  , 

The  other  thiree  Justices  expressed  no  disagreement  on  the  con: 
stitutional  issue,  but  said  that  section  241,  it  whs  not  intended  by 
Congress  to  reach  purely  private  actions  without  some  official  involve- 
ment, and  all  the  Justices  agree  that  if  there  is  some  official  involve- 
ment, title  V does  reach  the  acts  of  private,  individuals. 
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Now  as  I understand  your  statement  of  title  V,  you  would  even 
disagree  with  that 

Senator  Ervin,  No,  I do  not  disagree  with  that. 

Attorney  General  Katzenbach.  If  there  is  nothing  said  about 
private  action  and  it  is  to  refer  only  to  State  action/then  how  do  vou 
souare  that  with  the  fact  that  you  can  indict  private  individuals  under 
that  section  as.  drafted?  : ■ 

Senator  Ervin.  Because  as  a lawyer,  I recognize  that  where  State 
aetion  is  involved,  a private  individual  can  be  convicted  of  tbe  crime 

official aideF  and  abettor  of  the  crime  that  is  emitted  by  the  Stats 

Attorn ey  General  Katz enb a ch . He  is  charged-  as  a principal. 
Senator  Ervin.  That  is  the  uniform  holding  of  the  cases  from  the 
tune  the  amendment  was  adopted  down  to  the  present  moment  and 
1 certamlyagree  that  if  private  citizens  join  State  officials  in  a violation 
of,  the  14th  amendment  that  the  Congress  has  the  power  to.  reach 
those  private  individuals,  not  as  what  we  would  call  common  law 
P"f m the  first  degree  but  as  principals,  a?  aiders  and  abettors. 

Attorney , General  Katzenbach.  Of  course,  they  are  not,  chanced 
as  aiders  and  abettors,  and_as  far;as  the  cpnntjthat.you  referred  to  in 
the  Qmsi  case  is  concerned,  I think  it  well  to  recall  that  no  official 
had  been  charged  with . any  crime.  But  they  ,said  .if  there  was  any 
official  involvement  at  aU,  whether^  not  the  official  had  oompiittod 

Attorney  General  Katzenbach.  You  just  putit  on  aiding  and  ahetr 
ting,  Senator,  and  you  can  fc  reach  aiding  and  abetting -to  ihe  charge 
of  these  people  as  principals  without  the  charge  of  State  officials, 
Senator  Ervin.  An  aider  and  abettor  is  equally  guilty 
Attorney  General  Katzenbach.  That  is  my  point  exactly,  Senator! 
that  there  was  nobody  charged  as  a principal.;  How  you  can  have 

aiding  and  abetting  without  a principal , 

Senator  Ebvin.  Afr.  Attorney  General,  .are  you  saying  that  the 
majority  of  the  Court  in  the  Quest  case  did  not  hold  that  the  Indictment 
alleged  State  participation? 

Attorney  General  Katzenbach,  No,  . , 

(At  this  point  Senator  Scott  entered  the  hearing  room,) 

. f 1 ttoJney  General^KATZENBACH,  I am  saying  that  nobody  was 
charged,  no  State  official  was  charged  with  any  offense  under  that 
indictment.  . I am.  saving  that  to  my  knowledge  it  is  very  hard  to 
charge  somebody  with  aiding  and  abetting  a crime  that  you  don't 
have  a principal  to.  J 

Senator  Ervin.  I don't  know  that  you  and  I disagree.  I.  have 
never  taken  the  position  that  you  can't  convict  an  individual  where 
State  action  is  involved,  but  I have  taken,  the  position  that  all  the 
decisions  have  held  you  cannot  convict  an  individual  under  these 
civil  rights  statutes  or  under  the  14  th  amendment  where  , there  is 
an  absence  of  State  involvement. 

. Attorney  General  Katzbnbach.  Certainly,  that  is  fcrui  under 
these  statutes,  and  the  Court  themselves  in  this  case,  at  least  the 
majority  them,  believed  it  was  necessary.  Three  believed  that 
the  statute  already  applied  to  purely  private  interests. 
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Senator  Ervin.  The  opinion  of  Mr.  Justice  Stewart,  which  is  the 
opinion  of  the  Court,  says: 

It  1b  commonplace  that  rights  under  the  equal  protection  clause  itself  arise  only 
whero  there  has  been  an  involvement  of  the  State  or  of  one  acting  under  the  color 
of  its  authority,  The  equal  protection  clause  does  not  add  anything  to  the  rights 
which  one  citizen  has  under  the  Constitution  against  another.  As  Mr.  Justice 
Douglas  more  recently  put  it,  the  14th  amendment  protects  the  individual  against 
State  action,  not  against  wrongs  done  by  individuals.  This  has  been  the  view 
of  the  Court  from  the  beginning.  It  remains  the  Court's  view  today. 

Is  that  not  a correct  reading  of  what  Mr.  Justice  Stewart  said  on 
that  point  with  the  citations  of  cases  omitted? 

Attorney  General  Katzenbach.  Yes,  it  is,  Senator;  and  I would 
simply  italicize  in  that  statement  the  word  “itself",  “the  equal  pro- 
tection clause  itself.” 

Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  Because  he  is  not  talking  about 
what  may  be  enacted  by  Congress  under  section  5 of  the  14th  amend- 
ment. 

Senator  Ervin.  Well,  don’t  you  know  that  the  case  he  cites; 
United  States  v.  Cruikshank  (92  U.S.  £42),  expressly  held  tihat  Congress 
could  not  go  beyond  the  scope  of  the  amendment  in  legislating  under 
Section  5? 

Attorney  General  Katzenbach.  That  is  a possible^ — ~ 

Senator  Ervin,’ A very  good  case. 

Attorney  General  Katzenbach.  Reading  of  some  obiter  dicta  in 
the  Cmikshank  case. 

Senator  Ervin.  It  Was  squarely  on  the  point  involved. 

Attorney  General  Katzenbach.  They  didn’t  have  to  reach  that 
question  in  the  OruUcshank  case. 

Senator  Ervin.  Oh,  ye?  they  did.  That  Was  the  very  point. 
Attorney  General  Katzenbach.  Senator, . I wonder  whether  wd 
could  just  clear  up  that  point  about  the  hospital? 

Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  If  I could  just  give  you  the  facts 
of  what  happened  there.  Compliance  with  title  VI  of  the  Civil 
Rights  Act  of  1964  by  the  North  Carolina  hospital  to  which  you  re- 
ferred yesterday,  was  questioned  as  a result  of  the  analysis  of  its 
compliance  report.  It  is  located  in  a community  with  slightly  more 
than  23  percent  nonwhite  population;  its ; patient  census  Was  ap- 
proximately 7 percent' rionwhite.  A field  visit.  Was  scheduled  to  de- 
termine whether  or  not  the  low  percentage  of  Negroes  was  attribut- 
able to  discrimination.  / ' 

It  was  found  that  there  are  thr6e  major  hospitals  in  the  area.  The 
hospital  in  question  is  on  the  outer  edge  of  the  service  area,  and  in  the 
center  of  the  area  there  is  a predominantly  Negro  hospital  which  is 
larger  than  the  hospital  in  question.  The  existence  of  the'  larger 
hospital  tends  to  rediice  the  Negro  patient  load  at  other  hospitals. 

It  was  also  learned  that  almost  a year  before  the  hospital  in  question 
opened,  much  publicity  Was  given  to  itsintcrition  to  operate  on  a noh- 
disCriminatory  basis.  Subsequent  articles  have' ■ appeared  in  the 
newspaper  encouraging  Negro  doctors  to  usO  the  facilities  of  the 
hospital  and  students  fco^ppiy  for  training.*  As  a result,  their  practical 
nurse  training  ptogrem  is  integrated  and  it.  hdpes  to 'have'  Negro 
students  in  its  fall  1966  registered  nurse ' claps;'  In  addition/  it  was 
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found  that  patients  are  assigned  to  ail  rooms,  wings,  and  floors  with- 
out regard  to  race,  color,  or  national  origin. 

For  these  reasons,  and  on  the  basis  of  the  satisfactory  data  provided 
by  the  administrator,  the  hospital  to  which  the  chairman  referred  was 
certified  for  participation  in  all  HEW  programs,  including  medicare, 
on  May  24,  1066.  At  no  time  were  any  Federal  funds  terminated  or 
withheld  or,  insofar  as  I have  been  able  to  discover;  even  threatened 
to  be. 

Senator  Ervin.  Well,  they  did  threaten  it,  Mr.  Attorney  General, 
because  I have  a letter  in  my  possession  written  by  the  Department  or 
Health,  Education,  and  Welfare  in  which  it  is  said  that  due  to.  the 
fact  that  the  percentage  of  nonwhite  patients  was  less  than  the  per- 
centage of  nonwhite  residents  in  the  community,  discrimination  was 
indicated,  and  that  funds  would  be  withheld  unless  the  hospital 
investigated  the  cause  of  that  discrepancy,  arid  took  positive  action 
to  remove  it.  That  is  in  a letter  in  my  possession. 

Attorney  General  Katzenbach.  If  discrimination  existed? 

Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  I think  that  is  quite  appropriate 
to  inquire  as  to  whether  or  not  there  is  discrimination  in  the  operation 
of  a hospital.  I think  that  is  what  is  intended  by  title  VI.  I think 
the  important  thing  here,  Senator,  is  that  when  they  took  these  figures, 
they  made  inquiry  as  to  the  reasons  why  the  discrepancy  existed. 
HEW  was  entirely  satisfied  that  there  was  no  discrimination  in-  fact 
and  no  futids  were  at  any  time  withheld  and  it  was  certified  approxi- 
mately 2 weeks  ago  to  participate  in  tliis  program,  and  it  never  lost 
any  funds.  I think  that  is  a real  credit  to  the  operation  of  title  VI 
ana  the  way  in  which  the  Department  of  Health,  Education,  and 
Welfare  is  administering  it. 

Senator  Ervin.  We  may  disagree  on  a question  of  semantics,  but 
if  HEW  says  we  are  going  to  withhold  funds  if  you  don't  do  so  and 
so,  I would  construe  that  as  a threat  under  my  understanding  of  the 
English  language.  - 

Attorney  General  Katzenbach.  I lack  your  advantage  because  I 
don't  haye  the  language  in  front  of  me  and  I have  to  look  at  the  actual 
language^  I would  Say  if  it  is  said  “We  find  you  are  discriminating 
ana  not  taking  action  to  go  on  a nondiecriminatory  policy,  we  wifi 
have  to  withhold  funds."  I would  think  that  was  not  a threat  but 
an  explanation  of  the  obligations  imposed  on  the  Department  of 
Health,  Education,  and  Welfare  by  title  VI  of.  the  1964  Civil  Eights 
Act. 

Senator  Ervin.  Well,  I just  hope  if  that  is  not  a threat  the 
Department  of  Health,  Education,  and  Welfare  will  never  actually 
make  a threat.  1 have  none  of  the  instincts  of  a prima  donna,  but  as 
I have  been  working  on  this  caee  with  them  I wonder  why  they  didn't 
notify  my  office  on  May  24  that  they  had  made  this  decision? 

Attorney  General  Katzenbach.  I think  they  should  have  notified 
your  office,  Senator. 

Senator  Eaviw.  Yes,  especially  after  I not  only  wrote  them  and 
told  them  ' that  1 had  waited  for  about  6 weeks,  I sent  them  a tele- 
gram to  that  effect  and  asked  for  a reply. 

Attorney  General  Katzenbach.  I am  sure  you1  will  get  that  letter 
today.  • ■ 
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Senator  Ervin.  Well,  that  is  pretty  fast  I guess,  from  the  24th 
of  May.  That  is  about  2 weeks  to  get  one  letter  across  the  street. 

Attorney  Goneral  Katzbnbach.  Could  1 say  this,  Senator.  At- 
tempting to  bring  several  thousand  hospitals  into  compliance  and 
to  get  them  certified  for  medicare  has  imposed  a tremondous  strain 
on  the  Surgeon  General  and  on  his  facilities.  He  has  literally  had  to 
assign  hundreds  of  people  within  his  office  to  try  to  enforce  title  IV, 
and  I am  sure,  I am  genuinely  sure  that  no  discourtesy  was  intended 
to  you. 

Senator  Ehvin,  Having  been  down  to  the  Deportment  of  Health, 
Education^  and  Welfare,  I am  satisfied  they  coula  have  had  a stenog- 
rapher write  me  a one-line  letter  advising  me  that  they  had  taken 
action  on  a matter  I had  indicated  an  interest  in  some  6 weeks  before, 
but, that  is 'beside  the  point. 

Attorney  General  Katzbnbach.  I am  sure  they  didn't  intend 
any  discourtesy,  and  I am  sure  that  they  wish  they  had  notified  you. 

Senator  Ervin.  Well,  I sincerely  wisli  they  liaa  too  because  you 
and  I could  have  saved  about  10  minutes  of  conversation  yesterday 
and  we  could  have  saved  about  10  minutes  more  this  morning. 
Attorney  General  Katzenbach.  Yes,  sir,  . 

Senator  Ervin.  And  I am  certain  it  wouldn’t  have  taken  any 
stenographer  in  the  Department  of  Health,  Education,  and  Welfare 
that  many  minutes  to  have  written  me  a letter  about  the  matter. 

Now.  Mr,  Attorney  General,  this  Guest  case  is  a very  interesting 
one.  Do  you  make  any  distinction  between  the  concurring  opinion 
written  by  Justice  Clark  in  which  Justices  Black  and  Fortas  concurred 
and  the  concurring  opinion  written  by  Justice  Brennan  in  which  the 
Chief  Justiceand  Justice  Douglas  concurred? 

(At  this  point  Senator  Javits  entered  the  hearing  room.) 

Attorney  General  Katzbnbach.  Well,  the  basic  distinction  I 
suppose  between  those  is  that  Mr.  Justice  Brennan  and  the  Chief 
Justice  and  Justice  Douglas  took  the  view  that  section  241  already 
covered  private  conspiracies,  and  the  other  three  took  the  view  that 
as  drafted,  section  341  did  not. ; That  is  the  basic  distinction  between 
the  twp  opinions.  • 

Senator  Ervin.  I notice  that  Justice  Clark  in  his  opinion  states 
that: . 

I believe  it  both  appropriate  and  necessary  under  the  clroumatanoes  here  to  say 
that  there  now  can  be  no  .doubt  that  the  specific  language  of  section  five  empowers 
the  Congress  to  enact  laws  punishing  all  conBplraofes  with  oi  without  State  aotion 
that  Interfere  with  14th  Amendment-rights. 

Now,  why  does  Justice  Claris  put  that  on  the  basis  of  conspiracy 
instead  of  on  the  basis  of  specific  crimes,  as  Justice  Brennan  diu? 

■ Attorney  General  KatzeNbaoiI.  The  only  reason  I cafi  suggest, 
Senator,  is  that  since  the  indictment  alleged  conspiracy)  and  that,  was 
what  we  were:  talking  about,  that  he  talked  about,  conspiracy  as  well. 

Senator  Ervin.  Justice  Clark  is  not  talking  about  the  indictment  at 
that  point,  he  is  talking  about  the  power  of  Congress  as  distinguished 
from  the  allegations  of  the  indictment'.'  I am  aslcing:  this  for  informa- 
tion because  it  is  very  intriguing. to  me  why  Justice  Clark  restricts  the 
power  of  Congress  to  the  punishment  of, conspiracies  to  interfere  with 
■ 14th  amendment  rights,  and  Justice  Brennan,' talks  about  specific 
crimes  os  distinguished  from  conspiracies. 

Attorney,  General  Katzenbach,  I don't  draw  any  inference.  I 
don't  know  what/ inference  it  is  that  you  <lr^w  from  it.  As  I say, 
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my  only  explanation  of  it  is  that  the  Court  was  talking  about  conspir- 
acies and,  therefore,  he  was  talking  about  conspiracies.  I don’t  draw 
an  inference  that,  therefore,  conspiracy  become^  the  essential  ingre- 
dient under  the  14th  amendment. 

Senator  Ervint,  Is  there  anything  in  Justice  Clark’s  opinion  that 
says  Congress  has  the  power  to  define  specific  crimes  as  interference 
with  14th  amendment  rights? 

Attorney  General  Katzenbach.  I don’t  see  any  significance  to  this. 
He  says  he  felt  that,  because  Brennan  had  raised  this  question,  he 
ought  to  say  something  about  it.  Then  he  aaySj  "I  don’t  have  any 
question  about  it,  * * * no  doubt  as  to  the  specific  language  of  sec- 
tion 5,  the  power  of  Congress  to  punish  all  conspiracies  with  or  with- 
out State  action.” 

Senator  Ervin.  I am  curious  why  Justice  Clark  restricts  his 
statement  as  to  the  power  of  Congress  to  conspiracies,  whereas 
Justice  Brennan,  instead  of  talking  about  the  power  of  Congress  with 
respect  to  conspiracies  talks  about  specific  crimes. 

Attorney  General  Katzenbach.  I don't  think  there  is  anything  in 
Justice  Clark’s  opinion  that  would  suggest  that  any  partieular  im- 
portance should  be  attached  to  the  fact  that  he  used  the  word  “con- 
spiracies” there. 

Senator  Ervin.  Your  diagnosis  is  that  some  members  of  the  Court 
were  just  suffering  from  writer's  "itch”  rather  than  anything  else  at 
the  time  they  wrote  these  opinions  and  that  one  or  the  other  of  the 
concurring  opinions  is  unnecessary? 

Attorney  General  Katzenbach.  Yea,  I think  that  we  are  here 
talking  about  a conspiracy.  I think  the  word  “conspiracy”  was, 
therefore,  used  by  Mr.  Justice  Clark.  I would  not  find  that  a strange 
thing  to  do,  because  the  whole  discussion  was  in  terms  of  a conspiracy. 
The  indictments  alleged  a conspiracy.  Three  Justices  said  that  con- 
spiracy was  already  covered  by  section  241.  Mr.  Justice  Clark  said 
he  foUnd  it  necessary  to  add  that  he  hud  no  doubt  that  Congress  could 
cover  such  conspiracies,  and  he,  therefore,  is  just  talking  about  the 
facts  of  this  case.  They  could  have  done  it,  but  they  didn’t,  and  if 
they  can  cover  conspiracies  of  private  individuals  without  State  in- 
volvement, Mr.  Chairman,  I can’t  see' any  reason  in  logic  or  in  law 
that  would  lead  you  to  say  they  Can’t  cover  individual  crimes  absent 
the  conspiracy.  If  you  are  talking  purely  about  private  individuals, 

I don’t  see  what . < 

Senator  Ervin.  That  is  the  reason  I can’t  understand  why.  they 
wrote  two  opinions,  if  they  agreed. 

Attorney  General  Katzenbach.  They  didn't  agree,  Senator, , You 
see,  the  disagreement  was  on  whether  section  241  presently  covered 
purely  private  conspiracy.  On  that  point,  there  was  not  agreement. 
So  it  would  be  very  difficult  to  have  written,  one  opinion  if  three 
Justices  felt  section  241  did  cover  this,  and  other  Justices  did  not. 
with  respect  to  various  counts  in  the  indictment.  I think  it  required 
separate  opinions  to  make  clear  that  they  took  a different  view  of 
section  241  as  presently  drafted,  but  did  not  in  my.  judgment  take  a 
different  view  of  the  power  of  Congress  to  enact  laws  pursuant  to 
section  5 of  the  14th  amendment.  i 

Senator  Ervin.  Well,  1 think  a very  good  case  can  be  made  for 
the  proposition  that  they  didn’t  make  it  dear,  they  made  it  more 
confused.  As  a matter  of  fact,  there  were  four  different  opinions  in 
that  case. 
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Attorney  General  Katzenbach,  Yes.  It  took  a good  deal  ol 
reading. 

Senator  Envw.  Yea. 

Attorney  General  Katzenbach.  To  try  to  straighten  it  out. 
Senator  Ekvin,  Now,  let's  go  back  to  the  14th  amendment.  The 
pertinent  pRrt  of  section  1 so  far  as  title  V is  concerned,  is  this  pro- 
vision : 

No  State  ffliaJl  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities,  of  citizens  of  tho  United  States,  nor  shall  any  State  deprive  any 
parson  of  life,  liberty,  or  property  without  due  process  of  law,  nor  deny  to  any 
pel's  on  within. its  jurisdiction  the  equal  protection  of  the  laws. 

Isn’t  that  the  pertinent  port  of  the  first  section  of  the  14th  amend- 
ment? 

Attorney  General  Katzenbach.  Yes,  sir. 

Senator  Ervin.  Now,  is  it  possible  to  read  into  that  pertinent 
portion  of  the  first  section  of  the  14th  amendment  anything  except 
these  prohibitions,  that  “no  State  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States  or  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  or  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws?” 
Attorney  General  Katzenbach.  Just  that  section? 

Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  You  are  not  talking  section  5 at 
all? 

Senator  Ervin.  I will  come  to  section  5 in  a minute.  I am  just 
talking  about  section  1. 

Attorney  General  Katzenbach.  I would  agree. 

Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  I think  the  Court  agrees  that  that 
section,  without  further  implementing  legislation,  simply  applies  to 
the  State  itself.  , 

Senator  Ervin.  And  in  those  words  there  is  nothing  whatever  that 
inhibits  any  action  on  the  part  of  individuals,  where  they  are  not 
cdoperating  with  the  State. 

Attorney  General  Katzenbach,  That  section  of  the  14th  amend* 
ment  alone,  without  talking  about  implementing  legislation,  has  been 
held  by  the  Court  to  apply  only  to  State  action. 

Senator  Ervin.  All  right. . Let's  go  to  section  6,  and  I think  you 
and  I are  in  complete  agreement  thus  far.  Section  6 says: 

The  Congress  shall  have  the  power  to  enforce  by  appropriate  legislation  the 
provisions  of  this  article.  s 

Now,  the  provisions  of  tho  article  that  Congress  is  empowered  to 
enforce  by  legislation  are  the  prohibition  resting  upon  the:  State  not 
to  abridge  the  privileges  or  immunities  of  citizens  of  thA  United 
States,  the  prohibition  against  depriving  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  and  the  prohibition  that  it  shall 
not  deny  to  any  person  the  equal  protection  of  the  laws. 

Now,  isn’t  that  all  it  is  authorized  to  enforce? 

Attorney  General  Katzenbach,  No;  it  is  not  all  that  it  is  author* 
ized  to  enforce:  ' , 

Senator  Ervin,  Wellf ' ■ . 

Attorney  General  Katzenbach,  Whftt?  7 i 

Senator  Ervin.  Go  ahead.  * ■ 
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Attorney  General  Katzenbach.  X think  that  in  making  those 
rights  effective,  the  rights  guaranteed,  the  equal  protection  of  law, 
due  process  of  law,  it  is  possible  for  Congress  to  legislate  with  respect 
to  purely  private  action  without  State  involvement,  particularly  where 
the  State  fails  to  do  so,  and  particularly  where  those  private  actions 
may  be  the  result  of  violations  of  the  14th  amendment  in  the  past  on 
the  part  of  the  States. 

I think  it  was  the  intention  of  the  I4th  amendment  at  the  time  it 
was  enacted  to  give  Congress  the  broad  and  plenary  power  to  make 
sure  that  the  guarantees  incorporated  in  that  amendment  to  individu- 
als would  in  fact  be  realized,  and  I think  as  an  incident  of  that  it 
can  deal  with  not  merely  State  action,  but  with  private  action  that 
has  that  effect. 

Perhaps  to  go  back  to  your  favorite  clause,  Senator,  the  commorce 
clause,  for  a minute,  I point  out  that  there  is  nothing  in  the  language 
of  the  commerce  clause,  not  a word  in  the  language  of  the  commerce 
clause,  that  gives  Congress  the  pov  «*r  to  regulate  local  commerce, 
Yot  the  Court  has  repeatedly  ana  for  u century  and  a half  said  that 
you  could  regulate  local  commerce  ns  an  incident  in  regulating 
interstate  commerce. 

I think  here  you  can  regulate  private  action  in  those  circumstances 
where  it  is  necessary  fully  to  effectuate  the  guarantees  of  section  1 of 
the  14th  amendment. 

Senator  Ervin.  Well,  we  will  discuss  the  interstate  commerce 
clause  later  on. 

Attorney  General  Katzenbach.  No;  I wasn't  substituting  it  as  a 
basis  here,  Senator.  I was  simply  pointing  out  that  you  coula  read  to 
me  the  language  of  the  commerce  clause,  and  you  will  find  not  one 
reference  to  local  commerce.  Yet,  you  woula  have  decision  after 
decision  which  says  you  may,'  as  an  incident  of  regulating  interstate 
commerce,  regulate  local  commerce.  I was  saying  here  you  may  as  an 
incident  of  regulating  State  action  and  implementing  the  guarantees 
of  the  14th  amendment,  regulate  private  action. 

Senator  Ehvtn.  However,  the  courts  always  have  held  that  the 
power  to  regulate  interstate  commerce  embraces  the  power  to  regulate 
intrastate  activities  only  when  regulation  tof  intrastate  activities  was 
necessary' or  appropriate  to  the  regulation  of  interstate  commerce 
itself. 

Attorney  General  Katzenbach.  That  is  right. 

Senator  Ervin.  Yes, 

Attorney  General  Katzenbach.  And  I wouldt  think  exactly  the 
same  thing  applied  here,  and  it  is  for  that  reason  that  I emphasize 
the  fact  that  a good  many  of  the  tilings  ov  efforts  to  be  regulated  here 
come  as  a result  of  unconstitutional  State  action  over  a long  period 
of  time. 

It  seems  to  me  that  in  trying  to  undo  those  deprivations  under  the 
14th  amendment  in  which  the  State^  itself  participated,  that  it  is 
appropriate  for  Congress  to  enact  legislation  Under  section  5 of  the 
I4th  amendment,  and  of  course  that  is  the  vtow  that  t Mr,  Justice 
Brennan  and  his  colleagues^ took,  and  apparently  the  view  that  the 
majority  of  the  Court  took  In  the Guest  case.  _ 

Senator  Ervin.  I believe  you  conceded  earlier,  however,  that  tip  to 
the  present  moment  there  is  nb(jecieioii(  to  that  effect,  and  that  the 
decisions  are  exactly  to.  the  contrary.  ’ f 
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Attorney  General  Katzenbach.  I agree  with  you  about  no  deci- 
sions to  that  effect  when  you  haven’t  nad  this  kind  of  Federal  law. 
It  is  hard  to  rce  how  you  could  have  had  a decision  to  that  effect.  It 
is  also  hard  to  see  how  you  could  have  had  decisions  to  the  contrary, 
if  the  issue  didn't  come  up. 

Senator  Ervin.  In  United  States  v.  Cruikshank  t reported  in  92 
U.S.  542,  some  of  the  same  statutory  phraseology  was  involved  as 
was  involved  in  the  Guest  case. 

The  provision  is,  that  if  two  or  more  persons  shall  band  together, 
or  conspire  togethor  or  go  in  disguise  upon  a public  highway,  ana  so  on. 
The  court,  in  an  opinion  by  Chief  Justice  Waite,  had  this  to  say  at 
pages  554  and  555  about  the  meaning  of  the  14th  amendment,  in- 
cluding section  6: 


The  14th  Amendment  prohibits  a state  from  denying  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,  but  this  provision  does  not,  any  more 
than  the  ono  which  precedes  it,  and  whioh  we  have  iuet  considered,  add  anything 
to  the  rights  which  one  citizen  has  under  the  Constitution  against  another.  The 
equality  of  the  rights  of  citizens  is  the  principle  of  republicanism.  Every  republi- 
can government  Ts  in  duty  bound  to  protect  all  its  citizens  in  the  enjoyment  of 
this  principle,  if  within  its  power.  That  duty  was  originally  assumed  by  the  states ; 
and  it  still  remains  there.  The  only  obligation  resting  upon  tho  United  States  is 
to  see  that  the  states  do  not  deny  the  right.  This  the  amendment  guarantees, 
but  no  more.  The  power  of  the  national  government  Is  limited  to  the  enforcement 
of  this  guaranty. 


I can’t-  imagine  any  clearer  English  which  could  be  found  to  express 
tho  idea  that  the  only  power  of  Congress  under  section  5 is  to  enforce 
the  prohibitions  which  the  14th  amendment  imposes  upon  State  action, 
and  that  has  been  the  uniform  interpretation  that  has  been  placed  on 
it  by  the  courts. 

Attorney  General  Katzenbach.  I don't  quarrel  with  you  that  the 
language  which  you  quote  from  there  could  be  read  adversely  to  thB 
contention  that  we  make  in  the  Cruikshank  case.  I think  that  ought 
to  be  acknowledged,  , : , . , . , , . 

I do  think  that  the  court  in  , the  Cruikshank  case,  (Joes  hold  thatCon- 
gress  can  implement  the  due  process  clause  by  making  ordinary  citizens 
subject  to  criminal  sanctions  for  falselyimprisoning  someone. 

It  seems  to  me  if  you  look  at.  the  indictment,  in  that  case  end  the  1 
counts  in  that  lndictment^vhich  charge  the  denial  of.  equal  protection 
and  the  denial  of  the  right  to  vote,  if  those  counts  were  not  dismissed 
by  the  court  because  jFede^nl  legislation  enforcing  them  could  not, 
could  never  reach  private  acts,  but  because  the  charge  ip.  that  case 
failed  to  allege  any  intent  to  pffeotydiecrimination  on  account  of  race 
orcplor.,.  . , !:  ■'  . t 

Now  that  is  the  contention  that  we  made  in  our  rending  of  the 
Cruikshank  case,  lh  .tlie  brjef  which  %e , filed  in  the,  Guest  case,  and  f 
would  take  it  that  a majority  of  the  court  agrees  with  that  reading 
of  the  Cruikshank  case. , I agree,  with  you,  sir,  that  the  case  can  be 
read  differently.  , , . . • '■  ■ ■■  . 

Senator  Ervin.  Indispensable  to  the  decision  in  Cruikshank  la  the 
holding  that  Congress'  power  is  limited  to  enactment  of  a law  that 
would  enforce  the  guarantee  that  the  States  should  n<j»t  do  these  three 
prohibited  things.  , • • > . v . 

Attorney  Genereil  KatzenbXcu-  Senator,  I agpee  with  ,yo.u  that  it 
is  possible  to  retd  the  holding,  in  thp  Cruikshank  case,  the  deefsipn  in 
the  Cruikshank  case  as 1 you  read  jt.  ,1  ^otdd  hope  that  you  would 
agree  with  me  that/ it  is  possible  to  read  it  *:a 
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Whether  3rou  agree  with  me  or  not,  it  seems  to  me  true  to  state  that 
a majority  of  the  Supreme  Court  today  has  expressed  the  view  that 
you  can  reach  purely  private  action  under  the  14th  amendment,  I 
would  hope  that  whether  that  view  is  reached  by  them,  as  I hope  it 
will  be  reached  by  Congress,  and  as  I would  road  it,  by  distinguishing 
the  Cruikshank  case,  or  reached  because  they  think  the  Cruikfthank 
case  is  wrongly  decided,  that  it  would  still  remain  true  that  the  Con- 
gress has  the  power  to  implement  the  provisions  of  the  14th  amend- 
ment and  to  reach  private  action  at  least  in  the  circumstances  where 
that  private  action  is  effectively  denying  people  equal  protection  of 
the  law,  an'd  particularly  where  that  situation  arises  out  of  prior 
unconstitutional  State  action.  . . 

Senator  Ervin,  Mr.  Attorney  General,  how  can  a private  individual 
deny  anybody  the  equal  protection  of  the  laws?  The  State  can  only 
act  through  those  who  make  or  execute  or  interpret  its  laws,  isn’t  that 
true? 

Attorney  General  Katzenbach.  The  State  can  only  act  in  that  way? 

Senator  Ervin,  Yes, 

Attorney  General  Katzenbach.  Yes, 

Senator  Ervi*  . And  no  private  individual  can  deny  anybody  due 
process  of  law.  - . ■ - . ■ • .? 

Attorney  General  Katzenbach.  Private  individuals  oan  commit 
active  violence,  acts  of  intimidation  aimed  at  preventing  people 
from  asserting  their  rights,  whichyou  and  I would  agree  are  guaranteed 
as  equal  protection  of  the  law*  i Private  citizens  certainly  can  do  that. 

Senator  Ervin.  But  they  cannot  deny  the  equal  protection  of  the 
laws.  They  can  commit  crimes,  but  they  cannot  deny  anybody 
the  equal  protection  of  the  laws,  becauso  they  neither  make  the  laws 
nor  execute  the  laws  nor  interpret  the  laws. 

Attorney  General  Katzenbach.  What  you  are  defining  is  equal 
protection  of  the  laws  and  saying  that  is  morely  and  always  a matter 
of  State  action . Having  so  defined  it,  then  yon  say,  it  therefore  follows 
that  only  a State  oan  doit.  , , ; 

I think  from  the  definition  that  you  put  it  does  ao  follOw.  I agree. 
The  issue  here  is  whether  in  trying  to -effectuate  the  full. protection  of 
the  laws,  where  the  Congress  by  legislation  oan  make  criminal,  private 
conspiracies  designed  to  prevent  people  from  /exercising  their  equal 
rights*  and  I1  take  the  position  that  Oobgrees  can  do  so,'.# majority  of 
the  Court  apparently  takes  the  same  position*  and  - 1 think  it  ^ par- 
ticularly important  to  ihis  argument,1  to  the  understanding, Of  it*,  that 
the  reasoh  this  kind  of  action  is  necessary  is  because -in  fact  the  States, 
many  * States,  have  violated  section  1 of  -the  14th*  amendment  as.  you 
read  it,  violated  it  repeatedly  and  repeatedly;  and  repeatedly,  and 
then-  turn  around  and  say  that  no  action  is  required  by  us  to:  undo  the 
effects  ’of  prior  violations  of  the  14th.  amendment  existing  over  e 
period  of  years.  1 ' •>: .**.  * .-A 

I(  would  say  that  Congress  has -scope'  and:; judgment  to/make.  in 
saying  that  where  that  situation  exists*  whete  equal  protection  of  the 
law  in  fact  does  ndt  exist,  does  not  exist  in  -fact:  because  of  various 
private  actions  designed  to  prevent  that,  where  the  States  have  indeed 
encouraged  this  for- some  time  and  now  do -ndt  take  positive  notion 
themselves  to  undo  what  I would  regard  as  the  results  of  prior  viola- 
tion^ , certainly  in  those  circumstances  the  Congress:  of  the  United 
States  has  the  power,  and  I would  go  beyond  saying  it  has  the  power 
in  saying  it  has  the  duty  to  enact  legislation  to  deal  with  that  situation. 
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Senator  Ebyin.  Well,  do  you  conceive  of  the  Federal  Government 
being  a government  of  unlimited  powers? 

Attorney  General  Katzenbach.  Of  course  I don’t,  Senator. 

Senator  Ervin.  Do  you  think  that 

Attorney  General  Katzenbach.  I am  just  as  devoted  to  the 
Constitution  as  any  man  I know,  and  I would  yield  to  no  one  on  that. 

Senator  Ervin.  Do  you  think  that  outside  of  the  14th  amendment 
there  is  a'  single  syllable  in  the  Constitution  that  gives  the  Congress 
the  power  to  enact  criminal  laws  generally  binding  on  individuals? 

Attorney  General  Katzenbach.  Outside  of  that? 

Senator  Ervin.  Yes.  ' 

Attorney  General  Katzenbach.  Oh,  yes,  of  course. 

Senator  Ervin.  Where? 

Attorney  ' General  Katzenbach.  Well,  thero  are  a number  of 
specified  powers  with  respect— 

Senator  Ervin.  I know,  but  my  question  was  generally.  Do  you 
think  that  Congress  has  any  power  to  enact  any  criminal  law  whatever 
except  for  the  purpose  of  giving  effect  to  some  power  it  is  given  by  the 
Constitution? 

Attorney  General  Katzenbach.  No,  I think  that  is  correct.  It  is 
o government  of  limited  powers  and  you  must  find  for  Federal  action, 
any  Federal  legislation,  any  Federal  legislation  whatsoever,  a basis 
in  the  Constitution. 

Senator  Ervin.  Now  if  your  interpretation  of  the  I4th  amendment, 
which  I would  submit  with  all  due  deference  to  you  is  contrary  to  its 
wording  as  well  as  all  the  decisions,  is  correct,  Congress  can  legislate 
in  the  entire  field  of  criminal  law,  can  it  not? 

Attorney  General  Katzenbach.  No,  sir. 

Senator  Ervin.  Well,  take  the  question  of  the  equal  protection  of 
the  laws.  Doesn’t  a possibilityof  the  question  of  the  equal  protection 
of  laws  arise  wherever  a State  law  is  either  passed  or  applied  or  in- 
terpreted as  to  any  individual? 

Attorney  General  Katzenbach.  Yes,  the  question  of  equal  pro- 
tection arises  under  I suppose  the  administration  at  least  of  any 
State  law:,  and  indeed  it  could  >be  under  the  wording  of  the  State  law. 

Senator  Ervin.  Yes.  . , 

Attorney  General  Katzenbach.  I mean  if  you  would)— 

Senator  Ervin.  Do  you  take  the  position  that  where  a State  has 
denied  iio  one  the  equal  protection  of  the  laws,  and  has  not  abridged 
the  privileges  and  immunities  of  citizens,  or  denied  them  due  process 
of  law,  that  Congress  can  enact^lj»gislation  to  punish  purely  private 
action,  .when  the  State  has  done  Everything  in  its  power  to  abide  by 
the  prohibitions  of  the  14th  amendment? 

Attorney  General  Katzenbach. ’I  would  think  the  answer  to  the 
question  would  be  no  to  that,  Senator,  if  your  assumption,  as  I under- 
stand it  to  be,  that  a State  has  done  everything  in  its  power  to  carry 
out  all  of  the  provisions  of  the  14th  amendment,  is  doing  everything  in 
its  power  to  carry  out  all  its  provision^-  of  the  14th  amendment,  and 
that  these  rights  are  not  being  denied  either  by  the  State,  never  have 
been  denied  by  the  State,  it  is  hard  for  me  to  see  what  the  Federal 
interests  would  be  in  that,  what  the  necessity  would  be  for  section  6,  for 
enacting  legislation  under  section  5^  But  in  this  instance  yqu  agree 
with  me,  that  title  6 is  necessary  today; 
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Senator  Ervi  n.  No  ; I do  not  agree  with  you . I agree  that  Congress 
ought  to  give  consideration  to  amend  the  Constitution  to  authorize 
legislation,  because  1 don’t  believe  in  violence  or  threats  of  violence. 
But  I think  it  should  be  done  by  constitutional  amendment  end  not  by 
distorting  the  words  of  the  14tli  amendment. 

Attorney  General  Katzenbach.  Why  do  you  think  it  is  necessary 
to  have  a constitutional  amendment? 

Senator  Ervin.  To  keep 

Attorney  General  Katzenbach.  No,  I mean  apart  from  the  fact 
that  you  think  there  iB  a need  for  Federal  legislation  in  tide  area. 

Senator  Ervin.  I agree  that  the  Congress  should  give  consideration 
to  the  passage  of  a constitutional  amendment.  I Would  favor  [^con- 
stitutional amendment  such  as  I propose  to  introduce,  for  three  rea- 
sons, as  I stated:  = * 

First.  I don’t  believe  in  using  force  and  vidlonce  to  deny  any  man 
any  right  under  the  Constitution  and  laws  of  the  United  States. 

Second,  1 think  the  Changing  of  the  meaning  of  our  Constitution 
ought  to  be  done  by  Congress  and  the  States  in  the  manner  authorized 
by  the  fifth  article.  ’ ’ 

Third,  I want  to  remove  from'  the  Supreme  Court  of  the;  United 
States  the  temptation  to  change  ihemeanihgof  the  14th  amendment 
according  to  its  words,  according  to  its  history,  according  to  all  of 
the  decisions.  ' ; ■ ! "■  ' ’’  ’ 

I just  don’t  like  to  have  the  Constitution  of  the  United 'States 
changed  by  anybody  except  thoSe ' the  Constitution ' authorizes  to 
change  it.  I have  very  good  support  for  that  viewj  bed&use  the 
Father  of  our  Country;  who  presided  over  the  Cobstitutional  Cdfaven- 
tion,  said  in  his  farewell  address  to  the  American  people:  ' 

If  the  people  ate  ever  dissatisfied,  with  the  distribution  of  governmental  powers 
made  by  the  Constitution,  let  them  ahange  the  distribution  by  an  amendment 
in  the  manner  in  Which  the  Constitution  itself- provides..  • Let  therO  be  no  change 
by  usurpation  for  usurpation  is  a customary  weapon  .’by  which  free  government  . 
is  destroyed.  ■ ; , 


Mr.  Attorney  General,  I have  been  notified  by  some  of  my  brethren 
that  they  would  like  to  ask  you  some  questions.  They  nave  some 
other  chores  to  do.  In  deference  to  them,  I am  going  to  yield  at  this 
time  and  resume  this  interrogation : later,  because  I feel  very  strongly 
on  this  point.  ' ■:/>  ;:•«). 

Attorney  General  Katzenbach.  I gathered  you  did,  Senator.1 : 

Senator  Ervin.  I am  glad  I have  left ’that  impression  On  yo«,  ;if  no 
other:  - • : ■ • •-  -•  • : "•  v*"-'"  ■ ; • . 

Senator  Scott.  Mr.  Chairman,  may  I be1  recognized?  ‘ ; ; 

Senator  Ervin.  Yes.  , | i: 


_ Senator  Scott.  Mr.  Attorney  General,  in  your  opening  statement^ 
title  V,  you  say:  > L;'  ■ - • • • '•  ■>■(■■■: 

Provide  capacity  to  deal  effectively  iyith  racial  vldiSnce  and  the  title  is  a response 
to  the  number  of  Killings  ahfi  assaults  Which' have  ^dnSuhpuuishhd;'  - ' 

Would  title  V have  such  application  to  the  MSre^ih  case  ( as;  to 
expand  the  right  of  the  federal  Government  to  proceed,  jn  ^htyt  matter? 

Attorney  General  Katzenbach.  , I,  would  think  thdt  it  \yoiild  cover 
the  Meredith  case,  Seriutbr. ‘tjbjijk  ptobably  the  Merejlitb  efcse,  add 
this  jvotild  depend  op  really knowing  All  the‘fMt^,prith  inspect  thi  it; 
I would  think  it  probably  yeas,  already  .cpvpredj.by.  Spc^ioh  ii  ‘of.  the 
Voting  Hights  Act,  at  least  of  the  stated  purpose  of  his  walk  along  the 
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highway  with  respect  to  voting.  But  it  would  be  covered  certainly 
by  title  V.'  ' -■  ■■■■>■..< 

'Senator  Scott;  Mr:  Attorney  General,' on  page  2 you  say: 

• Title  IV  wouldnot  force  hirid  td  spll'or  rent  to  anyone — 

No,  that  is  nqt  the  clause.  , 

What  it  would  do — 

Titlo  IV,  that  is — • 

is  to*  assure'  that  houses  put  up  for  sale  or  rent  to  the  public  are  la  fact  for  sale  or 
rent  to  the  public:  : ‘ ‘ ■ 1 - - 

explore' one  possible  area  of,  what  might  be  cabled  the 
evasion,  op  attempt  to  evade.  Suppose  the  owner  of  a property  with 
an  actual  value  of  $30,000,  lists  it  with  one  or  more  real  estate  brokers 
at  a valuatipp,  of  $75,00,0-  fte  .tbfln  receives:  a,  bid  of  $‘27,000  for  the 
property  froni,  a Negro,  ft,fewldays'.t'hereafter  he  receives  a bid  from  a 
white  person  of  $28,000. , Ho^fwpuId  title ,JV  of  'the  bill  operate  in 
this  situation?  / ' J.‘  . ; 

Attorney  General  Katzenbach.  Well,  1 would  suppose  that  it 
wpuld  be  permitted  to  ppll  it, to  wjhpeyer  bid  the  most  for  the  property, 
and, if  J-he  white  person  bid  $28,000  and  the  Negro  bid  $27,O0Q.’  he 
would  be  entitled.  to  sell, it  to  tile  $28,000.  " ' .. 

, Now  as  you  put  the  facts,  you  made  at  least  suggestions  thereby  the 
high  .valuation,, .that,  he.  and  the , reel  estate  .agent,  could  be,  hi  a:  con- 
spiracy to  make  sure  that  fjfegroes  could  not  get  it,  I would  think  that 
itiwaepoMible,  depending  on  .wtytkiacip.you  qssunie  in  this  situation^ 
that  lt.  could  be  a violation,  if  . the  I^egro.offer' which  was  made  for  this 
was  willing  to  match  or>gq  in  excess  of  the  whiter  person’s  offer.  . " ' ‘ 

In  other  words,  if  your  facts  are  meant  to  infer  from  your  facts  that 
this  was  pH  part  of  a,cbti6piracy  between  the  owner  and  the  real  estate 
agent  to  prevent  a Negro  from  getting  itj  and  it.  worked  out  in  that 
way,  then  I would  think  that  it  would  be  & violation. 

But  ordinarily  if  a white  person  offers  more  for  the  house,  he  can 
sell/  to  the  white  t person,  r If . the.  financing  arrangements  are.  more 
favorable  ; to  him,  he  can  qell , to  the  white  person.,  Any  of  those 
factors  would  not  be  dealt  with  nor  do  I think,  they  should  be. , 

Senator  Scott.  And  :that  would,  be  equally  -true  if  the  bid  was 
$28,000  by  both  the  white  person -and  the  Negro  person,  I take  it? 

Attorney  General  Kaizen  BAoh.  I would  take  it  if  it  were  thesame 
by  both,  the,  financing:  conditions  were  the  same  on,  both,  that  it 
would  be  very  difficult  to  prove  anjUliscrimination  in  the  case,  if  you 
selected  one  rather  than  the  other/  , 

Senator  Scott.  What  I am  gettmgyit,  of  course,  is  the  difficulty  of 
establishing  a conspiracy  where  an  individual  asserts  that  $75,000  is 
his  price,  but  when  it  comes  actually  to  the  sale,  he  retains  in  himself 
the  opportunity  to  decide  between  .bidders  by  being  unwilling^  to 
reduce  bis  price  until  he  gets  the  offer  which  he  wants  to  accept,  ?£he 
difficulty  of  proving  conspiracy  does  offer  that  opportunity  for  evasion, 

Attorney  General  KatzenbAch.  I think  it  dees;  Senator,  and  if  you 
have  suggestipmVas  to  how  to  improve  it,  I would  be  happy  to  use 
them^  _ I think  in  aniylaw  there  are  opportunities  for  evasion:  , 

I think  inost  people,  this  is  my  firm  conviction,  that  most  people, 
once  the  latv  is  puit  on  the  hooka,  are  not  gping  to  tjy  to  evade  it  and 
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will  deal  with  it  fairly.  I think,  this  is  true  of  most  brokers,  bankers, 
and  others,  but  it  is  hard  to  draft  a law  that  doesn’t  at  least  have  some 
possibilities  of  evasion. : . . : • 

Senator  Scott.  1 was  raising’ the  questions  to  point  out.  bow 
difficult  it  is  to  establish  conspiracy  in  that  case. ' 

Attorney  General  Katzenbaoh.  Yes,  it  is.  i 

Senator  Scott.  Section  101  of  S.  3296  provides  for  challenge  by 
criminal  defendants  but  not  by  the  Government  of  jury  selection,  if 
the  procedures  established  in  section,  101  have  not  been  followed. 
Why  is  the  Government  not  permitted  to  file  challenges?  ; . * 
Attorney  General  Katzbnbach.  Well,  fbr  two  reasons,  Senator, 
We  considered  the  possibility  of  doing  it.  : , • 

I felt  that,  No.  1,  if  a jury  w&s  challenged. by  an  individual,  the 
Government  could  presently  conie  in,  as  we  have  done  in  a number  of 
cases,  and  intervene  and  thus  be  in  the  case,  if  it  was  one  which  was 
meritorious)  So  it  is  not' as  though  we  were  unable  to  do  anything 
in  that  kind  of  situation.  ■ i i ■?  , In  - 

sofar as  the  importance  given  to  the  Federal  Government,  the 
express  power  there*  ifseema  to  me  that  what  our  job  should  be 
would  be  an  effort  to  reform  the  jury  system  within  those  counties  and 
States  and’ So -forth  where  it  wasn’t  operating  propertly,  where  it  was 
operating  in  ant  unconstitutional  manner  J One  oil  the  difficulties,  if  I 
can  just  go  On  with  this-: — 

Senator  Scott.  Sure.  F 

■ Attorney  General  Katzenbach/ One;  of  the  difficulties  of  the  indi- 
vidual* challenge  in  this  to  a particular  jury  is  that  without  having 
some’ further  power,  the  individual  inay  win  his  case,  and  he  may 
continue  to  have  unconstitutional  ^ juries  .in  that  State.  This  is 
particularlytnio  because  of  some  of  the  difficulties  of  discovery  on  this. 

Senator  Ervin  would  be  familiar  with- the  whole  series  of  cases*  in 
that  of  the  Union  Oounty,N.C.,wbere‘ toe-North  Carolina  Supreme 
Court  has  said  that  the  jury  was  selected  unconstitutionally. 

Thefirst  of  these  cases  comes  ita  1958,  and  the*  jury  system  is  still 
operating  that  , way*  at  least  top  Supreme  Court  of  North  Carolina 
feels  so  8 years  later,  and  I thihk  wO  need  steps,  some  steps  are  needed 
to  reform  the  system,  and  that  was  the  reason  for  giving  the  Govern- 
ment that  pOwer.  • . . ' • 1 »,  n- 

. Senator  Ervin.  If  I may  interject  myself  ht  this  point,  I was  veiy 
much  intrigued  by*  your  suggestion  that  because  the  North  Carolina 
Supreme  Court  had  enforced  the  provisions  of  the  14th  amendment  us 
to  jurors,  that  that  was  argument  for  conferring  power  on  the  Federal 
Governmeht  to  take  charge  of  North  Carolina's  efforts  to  do  so.  * 

I think  that  is  about  as  logical,  if -you  will  pardon  me  for  saying  so, 
as  arguing  that  because  the  North  Carolina  courts  try  a lot  of  people 
for  murder  the  Federal  Government  ought  to  take  charge  of  murder 
cases  in  North  Carolina. 

Attorney  General  Katzenbach.  No,  My  point  was  not  in  any 
way  to  criticize  the  North  Carolina  Supreme  Court.  In  fact,  I think 
what  they  did  is  exactly  what  they  should  have  done. 

My  pomt,  in  response  to  what  Senator  Scott  was  saying,  was  to  try 
to  show  that  obviously  the  Supreme  Court  of  North  Carolina  hadn't 
been  able  to  do  verytmuch  about  the  jiiiy  process  in  Union  County, 
and  that  was  the  difficulty  of  the  case-by-case  approach. 
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t offered  it  as  just  one  instance,  and  there  are  many,  of  why  there 
was  a necessity  to  have  power  in  the  Federal  Government  to  deal  with 
the  problem  and  to  reform  the  jury  system,  because  case-by-ease 
adjudication  simply  doesn’t  accomplish  it. 

Senator  Scott.  Mr.  Attorney  General,  S.  2923,  in  which  I joined 
with  several  other  Senators  in  introducing,  contains  an  indemnifica- 
tion title  whicli  would  provide  that  political  subdivisions,  that  is  local 
governments,  are  liable  as  joint  tort-feasors  for  civil  rights  damages 
caused  by  persons  acting  under  color  of  law. 

H.R,  13323  by  Representative  Mathias  of  Maryland  has  a similar 
provision.  Could  you  tell  us  why  an  indemnification  provision  was 
not  included  in  S.  3296? 

Attorney  General  Katzenbach.  We  studied  the  possibilities  of  in- 
demnificiiticii.  I find  the  idea  of  indemnification  to  be  an  interesting 
one. 

My  problem  with  respect  to  indemnification  is,  to  some  extent,  why 
indemnification  should  be  limited  in  the  particular  wav  that  it  iB. 
In  other  words,  I think  there  are  interesting  ideas  with  respect  to 
indemnifying  people  who  are  the  victims  of  illegal  acts  wherever  they 
may  occur,  and  there  are  proposals  of  that  kind.' 

I wasn’t  sure  in  my  own  mind  that  indemnification  should' be  singled 
out  in  this  particular  area,  but  if  the  committee  is  of' the  view  that 
some  indemnification  provisions ( are  essential  on  this,  I don’t  have 
great  feeling  for  opposition.  I just  question  to  some  extentif  this 

Particular  area  should  be  selected  for  indemnification,  particularly 
ecause  I would  guess.  that  it  is  going  to  end  up  by  and  large  with  the 
Federal  Government  indemnifying  people,  ana  the  right  over,  that  is  , 
provided,  is  going  to  be  extremely  difficult  to  put  into  effect. 

Senator  Scott.  S.  2923  also  extends  the  equal  employment  pro- 
visions of  the  Civil  Rights  Act  of  1964  to  State  and  local  governments. 
Would  you  tell  me  why  S.  3296,  the  bill  on  which  you  are  testifying, 
does  not  do  this?  . >! 

Attorney  General  Katzenbach.  Because  the  reason  for  that  is  sort 
of  a simple  procedural  reason,  reallyy  Senator,  and  that  is  that  at  the 
time  of  the  introduction  of  this  bill,  title  7 had  already  gone  through 
one  House  of  the  Congress  and  been  passed  with  a number  of  strength- 
ening amendments  not  including  this  particular  one,  and  seeing  that 
that  much  progress  had  been  made,  quite  frankly  with  respect  to  that 
bill  we  shouldn’t"  throw  it  back  into  committee  for  further  considera- 
tion, in  view  of  the  urgency  of  getting  some  strengthening  amendments 
enacted  to  it.  : 1 > / ■■■<>  > > 

I have  no  opposition  to  this.  ''I  suspect,  Senator,  that  there  would 
be  a good  deal  of  opposition  in  the 'Congress  to  this,  based  .upon  my 
experience  with  that -title  in  the  1064  act,  where  it  was  thoroughly 
considered,  nnd  where  & good  many  Members  of  each  House  were 
reluctant  to  have  the  Federal  Government  overlooking  and  overseeing 
the  States.  * 

Senator  Scott.  I did'isuggest  in  the-4— 1 . ' 

Attorney  General  Katzenbach.  It  has  problems. 

Senator  Scott.  It  cduld  well  be  anticipated,  /I  did  suggest  in 
the  two  previous  Civil  frights  iict.s'/t.he  inclusion  of  a number  of  pro- 
visions which 1 were  noi  finally  recommended  until  the  1964Vact.  I 
find  that  sometimes  being  ahead  of  the  proceedings  is  notalWaysthe 
legislatively  tenable  position,  but  I did  want  to  Explore  it. 

/ ; t 
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Thank  you  very  much,  M»\  Chairman. 

Senator  Javits.  Mr.  Chairman? 

.Senator  Eavrk.  If  I may  make  one  observation,  this  question  of 
reparations  is  cdrtainly  a very,  effective  way  of  visiting  the  sins  of 
the  guilty  upon  the,  innocent;! ; . / n , * . .., 

Attorney  CroneralJtATZBNnACH.  Jt  cquld  work,;.qut  that  way, 

Cliaiitnaiii  ■ , r,, ;!> ,r  .is . t . , > i ,r  :_i.\ 

Senator,  Javits.  ;Mp<  Chairman! ; . i . . ; : 

Senator  Ervin,  f ^recognize  - Senator  .Javitsr  f, Senator  Kennedy 
waives  Jus  seniority  on  the’  subcommittee  in  your  favor. 

. Senator  Javits.  , fhauk  you , aiui  Ij  will  yield  to  Senator  Kennedy 
in  a moment.  ....  ,;h,vl  , 

* ^bink  both  Squator,  Kennedy,  .audf , have  - a few:  questions  about 
this  Meredith  case  which,  has  juat  ,coma  up. , This  , is  another  in  a 
series  of  shocks  to  the  country,  because  Meredith  ran  right  into 
exactly  what  he  himself  predicted,  he  waft  .going  , down  to  try  to  deal 
ie&r,t)f  jiLst  that  Jopd  qf  vi done©  r which  was  visited 

him.  - ? . - - , . ■ . ■ ■ i p r t r t i r ; L j + 1 ' r'  ■.  1 A ■ . ; ' 1 , - j f i . t 

In  my  judgment,  we  have  had  enough  martyrs  in  this  area  now>; 
I am  looking  to  this  bill  to-  strike  .probably  as.  effective  a blow  as  .can 
bestruck.to  deal  with, that  very  Meredith ssituation. 

Now,  Mr.. Attorney  General,  I think  it  is  important  that  we  know 

from  you  thp  iacj:$,fbecauGO  .ypUMaro^  iiiYolyedi: , .The  newspaper 
report  says  that  Meredith  asked.  :ygu  for  help. . It  quotes  him  as 
saying;  - = ...  . ./ 

KatsonbaohsAidjfc  washot  important  etioughto  do  arty  thing. 

important,  statement  if  true,  Could  you  tell 
us  whether  any  irequest  w^s  made  for  Meredith's  protection,  and  what’ 
you  did  obdtit  itf  '■/  y!  ■ ■ 

Attorney  General  Katzenbao'A.  1 Yes,  I can.  Might  J say  at  the 
outset  is  that  a quote  from  the  Wrishih^to'i  Po^t  this  moniing,  may 
I ask?  . 1 

Senator  Javits,  Yea.  • "■  ■ 

Attorney  Gen erAp ‘Kaizen® Acri..  May . I just  say  a wordabohi 
that  quote.  . ; , l:‘  ' : 1 - 

Senator  JavitA  Ybb. 


Attorney  General  ICatzenbach.  Because  I feel  deeply  and  strdnglv 
about  it.  ,f'  ■ ; 

Senator  JaviTs;  Good.  That  is  wliy  .we  are  here,  and  I make  tio 
implication  whatever.  1 ‘ y ’ * < , ■ : 

Attorney  General  KATZENmuiH,  All;  right.  Xet  me  take  it  this 
way.  The  source  of  the  Post  quote  was  the  Hmitley-Brinkley  pro- 
gram  last  light,  lii  which  Meredith  said  that,  a reporter  had  said  to 
him  . that  I haa  said  this  to  the  reporter.  The  Washington  Post 
eliminated  one  of  those  steps. 

The  fact  of  the  matter  is  I did  not  say  it  to  a reporter.  I would  not 
have  said  it.  .1  did  hot  feel  it,  and  1 am  really  distressed  and  upset 
that  &'  great  many  miUidn  people  in  this  country,,  as  a result  of  that 
television  program  ahd  a result  of  the  Washington  Post  atory,  would 
have  thought  that  I. would  hive  said  what  is  at*  abated  tome  in  that 
statement  by  that  device. ' ' V 

Senator  JavitA 'Mr;  Katzenbacb,  if  it  will  help  you,  I believe  you’. 

X really  don  t think  you  are  that  Kind  of  a man.  I Was  amazed  and 
shocked,  and  I am  delighted  to  hear  you  say  what  you  did. 
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Attorney  General  Katzenbach.  The  Post  did  drop  it  from  its 
later  editions. 

Senator  Javits.  Now  can  you  give  us  the  basic  facts,  the  suggested 
facts,  and  what  did  happen?  What  is  the  situation? 

Attorney  General  Katzenbach.  Well,  Meredith  stated  that  he 
was  going  to  make  this  walk.  He  wanted  to  make  it  more  or  less 
alone.  Obviously  there  were  I suppose  some  dangers  involved  in  it. 
He  notified  all  of  the  local  law  enforcement  officials  along  the  route, 
and  1 don’t  know  what  response  they  made  to  him. 

We  were  aware  of  it.  I don’t  believe  that  he  asked  us  for  protec- 
tion. I can’t,  at  least  I am  not  familiar  with  it  whether  he  did  or  not. 
It  makes  very  little  difference  really  whether  he  did  or  not,  because 
we  wanted  to  keep  the  situation  under  observation,  and  take  what 
steps  could  be  taken  to  prevent  this  kind  of  incident  or  at  least  to 
deter  it.  : ^ 

As  you  know,  a lot  of  discussions  with  me  in  the  past,  it  is  not 
possible  for  the  Federal  Government,  in  the  present  circumstances, 
to  absolutely  guarantee  the  safety  of  anyone  doing  anything.  It  is 
impossible.  . ' , . ' 

We  get  a lot  of  requests  from  civil  rights  Workers  saying,  "Send 
marshals  to  protect  us.”  I don't1  believe  that- -one  can  effectively 
accompany  around  every  civil  rights  worker,  and  that  even  if  this  is 
done,  it  is  not  necessarily  going  t O' protect  them  from  violence  when 
you  have  mite  and  people  of ‘that  kind.  ■ “ " ! 

And  in  this  instance  what  we  did  was  to  notify  all  of  the  local  sheriffs, 
to  notify  the  Mississippi  Highway  PatroL  -i  l ean  say  that  Governor 
Johnson  was  and  always  has  b?en  very  strongly  opposed  to  violence 
hi  these  kinds  of  situations.  And  then  beyond  that,  we  kept  an 
observation  with  respect  to  Meredith  with  agents  of  the  Federal 
Bureau  of  Investigation  in  the  vicinity,  and  I think  you  will  find  all 
the  newspaper  reports  will  so  state. 

At  the  time  that  the  shooting  occurred,  there  were  at  least  15  law 
enforcement  officials,  Federal,  State  and  local,  within  yards  of  Mere- 
dith, and  as  a result  of  tkatt  the, person,  a person  was  arrested  within 
n matter  of  minutes.  That  immediately  both  State,  local  and  Federal 
law  enforcement  officials  were  after  the  person  who  had  fired  the  Bhots 
on  this  occasion.  i k . 

One  always  looks  back  on  this  kind  of  situation  and  wonders 
whether  this  sort  of  sniping  is  something  that  could  have  been  avoided. 
The  man  was  concealed.  Nobody  Knew  that  he  was  there.  He 
apparently  had  been  concealed  forborne  time. 

As  you  know  I am  sure,  witHu/the  State  of  Mississippi  there  is  a 
great  deal  of  rural  area.  Much  of  it  is  covered,  close  to  the  road, 
and  I think  it  is  difficult  to  absolutely  guarantee  safety  in  those 
situations.  At  least  the  persoti  who  allegedly  did  this  was  promptly 
apprehended,  was  put  in  jail,  will  be  charged,  I take  |he  position 
that  it  ib  probably  a Federal  offense  as  well.  Assault  with  intent  to 
kill  would  be  the  charges  that  I imaging  would  be  made. 

Senator  Javita.  Do  jrqu  feel,  concerning  this  bill,  that  the  history 
of  acquittals  and  bung  j dries  in  civil,  rights  cases  suohos  the  Medgar 
Evers  arid  other  cases,  htjs  a bearingupon  the  continuance  of  this  kind 
of  violence  in  Mississippi,  and  that  therefore  this  /bill  is  necessary  in 
order  to  deal  with' some  pf  these  attitudes?'  //.  \ 

. ■ ■ ■ . > / • .■>*  • / •' 


civil  moms 


113 


Attorney  General  Katzenbach.  Yes,  I think  it  is  absolutely  es- 
sential, Senator.  I think  that  is  true  normally  of  title  V,  but  also  of 
tho  jury  provisions  as  well.  I think  that  really  the  way  in  which  you 
can  give  people  protection  in  these  situations  is  really  twofold. 

One,  what  we  are  proposing  in  this  bill  is  to  assure  the  Federal 
Government  can  try  people  with  effective  penalties  on  this,  to  insure 
the  integrity  of  the  jury  system.  ■ 

I think  beyond  that,  you  never  really  can  make  this  effective  with 
just  that,  unless  the  people  of  Mississippi,  and  1 am  sure  it  is  the  over- 
whelming majority  of  the  people  of  Mississippi,  themselves,  won’t 
tolerate  this  kind  of  violence. 

X really  believe  that  to  be  true  today.  I don’t  think  that  it  means — 
there  are  nut  people  in  Mississippi,  in  North  Carolina,  probably  in 
New  York,  who  have  strong  feelings  that  they  can  commit  acts  of 
violence  against  somebody  who  they  think  is  a civil  rights  worker y 
just  against  a Negro.  ■ I think  the  ease  of  Colonel  Penn  is' an  example 
of  that.  He  was  a colonel  returning  from  Reserve  duty,  driving  along 
the  highway  early  in  the  morning,  and  Somebody  comes  out  and  Just 
shoots  him.  : ■ , ....  tr  . 

Senator  Javith.  This  was  Georgia,  of  course,  and 

Attorney  General  Katzenbach.  Yes,  but  my  point  is  that  I don’t 
know  any  way  in  the  world  one  could  have  predicted 1 Oolohel'  Penn 
was  going  to  be  shot  in  that  way.  It  seems  to  me  the  only  effective 
way  you  can  deal  with*  this  is  to  try  to  deter.  ■ - 

I would  have  thought1  that' with -the:  Visibility  of  police  officials,  with 
respect  to  Meredith,  with  their  presence,  that  this  ordinarily,  in  most 
situations,  would  have  been  effective  to  deter  anybody  from  attempt- 
ing violence  against  him.  ',l!  ' ■■■'■  

The  very  fact  of  immediate  apprehension  would  tend  to  confirm  . 
that.  I don’t  know  anything  atthis  moment  about  the  background 
of  the  person  apprehended  or  why  he  did  what  he  ;did. 

Senator  Javits.  ‘Do  you  feel~— * . , 

Attorney  General  Katzbnbach.  But  my  point  is  that  it  is  so 
absolutely,  oh,  I think  I will  probably  just  Use  a word.  I don’t  know 
what  word  to  use.  I don’t  know  if  I should' say  absolutely  insane  in 
the  literal  sense,  but  sort  of  absolutely  unpredictable  that  anybody: 
with  police  officials  all  around,  would  suddenly  get  up  with  a gun  ana 
shoot  somebody.  It  has  happened  before,  itj  has  happened  in  many 
places,  I guess,  unconnected  with  civil  rights  activities^  ’ 

Senator  Javits.  It  is  said  that  there  was -an  FBI  car  parked  at  the 
side  of  the  road.  ’ 

Attorney  General  Katzenbach.  Yes. 

Senator  Javits.  The  car  was  parked  while  the  shooting  continued. 
Are  you  satisfied  that  the  FBI  really  moves  into  a situation  like  this, 
or  is  it  inhibited  by  the  fact  that  it  is  in' the  presence  of  local  police 
and  only  they  can  move  and  stop  a man? 

Attorney  General  Katzenbaoh.  . That  situation,  from  all  of  the  ' 
information  I have,  they  moved  immediately  into  that  situation. 
At  least,  my  information  is  that  the  FBI  agents;  as  well  os  local  and 
State  officials,  police  officers,  moved  immediately  into  that  situation 
to  apprehend  the  person  wlyj  had  done  it. 

Senator  Javits.  I have  just  one  other  thing  that  I wanted1  to  cover, 
and  I would  like  to  yield  to  Senator  Kennedy,  who  is  gracious  in 
allowing  me  to  proceed.  This  is  primaiy  day  in  Mississippi,'  is  it  not? 
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Attorney  General  Katzembacii.  Yes, 

Senator  iJavits.  And  I understand  you  have  poll  watchers  in  14 
of  the  82  counties,  : 

Attorney ; General  K atzenibach.  Yes.  i 

; Senator  Javits.  .Do  yturfeel- Under  the  circumstances  that  that  is 
adequate?  . ».•.  . .•  ; ■ 

Attorney  General  Katzen bach.  Yes.:  . . ' . 

Senator  JXvits,  After  all,  thih  fear,  of  violence  which  is  now  so  viVid 
because  there  is  violence;  . Don’t  yon  think  that  it  is:  necessary  really 
tot  cover  the  State?  : -f 

Attorney  General  Katzenbach,  Well,  let  me  take  that  up  seriatim. 

Senator  JavItb.  Yes.  . ! • - i ■ 

, Attorney  General -Ka  tzjBNBAOH.hIi  think : in  the  first  place,  the  poll 
watchers  themselves  are  not  (designed  to  .prevent  violence;  These 
are  civil  seryice i people  who  are^ati  the  pofling  place  to  insure  that 
Negroes  and  others  'are  permitted  to'  vote,  that  the  votes  are  accu- 
rately counted,  that  Uli ter ates- 'are  getting  assistance,  this  kiud  of 
thing.  They  are  not  designed,! nor  equipped,  nor  trained,  to  prevent 
incidents  of  violence.  This  is  handled  in  another  and  different  way. 

Senator  Javit&i  . Yes,  hut , they . encourage  confidence  if  they  are 
there,  and  the  Negro  wants- to- vote*!  Therein  certain. amounto-it 
detracts  iftom-  the:  Negro’sfear  (if  he  sees  a friendly  face  iu  authority. 
That  is  all  il  mean.  > « " 


Attorney  General  KATZBN&Acn.  Yes,  it  could  haVe  that  effect,  in 
the  knowledge  that,  they  -were  ithere.  <:  My  point  is  that  we  take  other 
steps  to  try  ,to  deter  and , preven t violence.  This  is. not. the  function 
of  the  poll  watcher,; . . , ..r 

The  second  point  that  I would  make  on  thjs  is;  that  under  the  law, 
I can  send  poll  watch  era  into  the  counties,  where  you  have  designated 
examiners,  so  that  1;  have  ,to<  i designate  Cyery  county  in  Mississippi 
to  have  poll  watchers  in;82  counties,  and  imtoally  24  counties,  counting 
some,  oh,  two-thirds  of  the  Negro  population  of  the  State  have,  at  this 
point  been  designated*  . . j . ;. 

I,  can  also  takCjthepositionfiifT  ha ve(rea$onf  to  believe  that  there  is 
going, to  be  some  denial  of  the  right  of.  Negroes  to  vote  in.  a.  county 
where  I haven’t  put  exanuners,  that  that  in.  and  of  itself,  if  I had 
reasonable  grounds  to  believe.  this  would  justify  me  in  designating 
that  county  for, examiners,  so  that  Icouldput  in  poll  watchers. 

What  our  practice  has  been  ahdwas  in  Alabama  and  is  in  Mississippi, 
is  to  deal  with  this  op  a county-byrcoynty  and,  then,  even  box-by-box 
basis.  What  we  have  been  trying  to  do,  Senator,  is  to  encourage  the 
local  officials  to  make  it  clear  that  Negroes,  will  be  permitted  to  vote, 
that  they  can  do  this  by  various  warn,  by  public  statements  that  they 
make,  by  the  appointment  of  the  official  observers  there,  by  helping 
illiterates  with  the  vqting,  and  so  forth| 

In  other  words,  I think  the  .objective  here  is  and  should  be  to 
encourage  them  to  take  responsibility  for  the  conduct  of  these  elec- 
- tions.  I don’t  think  that  we  should  try.  to  make  federal  responsi- 
bility have  the  conduct  of  all  State  elections.  Where  they  have 
done  this,  and  they  have;  where  they  have  made  these  efforts,  them- 
selves and  the  steps  themselves,  absent  from  difficulty  on  election 
day,  some  complaints,  we  have,  not  initially  assigned  civil  service 
personnel  to  those  counties  where,  after!  discussions  with  Negro 
leaders,  after  discussions  with  residents  of  the  Mea,  after  discussions 
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with  the  probate  judge,  after  discussions  with  the  Democratic  and 
Republican  chairmen,  we  are  satisfied  that  they  are  making  real 
efforts  themselves  to  encourage  this,  to  make  it  clear  that  Negroos 
can  vote. 

I think  also  it  has  some  relevance  to  the  fact  that  in  not  very  many 
counties  of  Mississippi,  in  this  particular  primary,  that  are  not  Voting 
for  local  officials  as  they  were  in  Alabama.  There  is  mostly  the 
absence  of  any  very  serious  contest  in  most  of  these  counties. 

I would  suppose  for  that  reason  one  could  assume,  except  in  certain 
counties,  where  there  has  boen  a good  deal  of  activity,  there  will  not 
be  particularly  heavy  turnout  of  either  whites  or  Negroes  in  this 
particular  election. 

Senator  Javits.  Do  you  have  watchers  or  examiners  in  this  county 
in  which  Meredith  was  shot? 

Attorney  General  Katzenbach.  Yes,  we  do.  We  decided  that 
before  Meredith  was  shot,  Sonator, 

Sonator  Javits.  Do  you  feol  this  incident  roquires  some  acceleration 
or  intensification  of  your  activities  in  Mississippi — activities  as  ex- 
aminer, poll  watcher,  and  protector  against  violence? 

Attorney  General  Katzenbach.  As  to  the  latter,  conceivably,  yes. 
As  to  the  former,  I would  think  not. 

Now,  long  before  anything  happened  to  Meredith,  I believe  that 
except  in  certain  counties  there  was  likely  to  be  a fairly  light  turnout 
in  Mississippi,  in  contrast  to  Alabama,  because  of  the  nature  of  tho 
election.  I suppose  that  if  there  is  a light  turnout  there  will  be  some 
speculation  that  this  is  directly  related  to  the  Meredith  incident. 

I think  it  is  very  difficult  to  know  whether  the  effect  of  that  would 
be  to  have  more  people  turn  out  or  less  people  turn  out,  but  I suppose 
we  will  see  when  it  comes  along.  It  is  not  a very  exciting  election, 
basically. 

Senator  Javits,  You  are  going  to  look  into  this  as  you  would  any 
Federal  crime,  that  is,  either  committt  i by  those  who  assaulted 
Meredith  or  even  by  the  State  officials?  1 
Attorney  General  Katzenbach.  Yes. ; 

Senator  Javits.  State  officials  who  might  have  stood  by  or  known 
about  it?  ■ ' 1 : 5* 

Attorney  General  Katzenbach.  Yes,  but  I would  like  to  just  make 
dear  at  this  point  that  I have  absolutely  nolnformation  that  would 
indicate  that  the  State  or  local  officials  were  doing  anything  but  up- 
holding the  law  in  these  oircumstances,  If  I- got  such  information,  I 
would  act  on  it,  but  I wouldn't  want  to  leave  the  impression  here; 'at 
this  point,  that  I have  any  suspicions  at  all  in'  that  regard.  - 1 <• 

I think  they  acted  probably — and  from  what  I > have 'been  able  to 
judge,  this  was  true  01  State  officials  as  well  as  the  county  sheriff’s 
office — as  well  as  tHe  Federal  officials.  I wouldn't  want  to  leave  that 
implication. 

Senator  Javits.  I wouldn't  want  > to  leave  the  impression  that  I 
have  any  either.  I just  wanted  your  answer  to  the  question.  Mr. 
Chairman,  I have  more  questions,  but  I am  so  grateful  to  Senator 
Kennedy  I would  like  to  just  yield  to  him. 

Senator  Kennedy.  Mr.  Chairman,  Senator  Javits  of  New  York 
has  covered  many  of  the  points  that  lire  of  interest  to  me.  I also  want 
to  express  my  appreciation  to  the  Attorney  General  for  his  responsive- 
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ness  and  for  his  answers.  I have  a brief  comment  that  I would  like 
to  include  in  the  record. 

We  in  the  Congress  ere  now  considering  the  third  Civil  Rights  Act 
in  3 years.  There  are  those  who  say  that  further  civil  rights  legisla- 
tion is  not  needed  or  desirable — that  we  have  done  all  that  we  can  do 
through  law,  that  we  can  afford  to  rest  on  our  oars,  proud  of  the  pro- 
gress we  have  made.  ■ 

Yesterday's  ambush  shooting  of  James  Meredith  was  a product  of 
race  hatred — a hatred  which  has  flourished  in  this  country  for  a 
hundred  years,  because  of  our  neglect-,  our  intolerance  and  our  failure 
as  a nation  to  live  up  , to  the  principles  of  justice  and  equal  oppor- 
tunity which  we  so  proudly  proclaim  as  the  birthright  of  all  Americans l 
The  shooting  of  Mr.  Meredith  was  an  isolated  act  but  it  reminded 
us  nonetheless  of  how  far  we  still  have  ,to  go  before  the  American 
Negro  can  claim  his  rights  of  full  citizenship. 

So  long  as  crimes  of  racial  violence  such  as  this  one  continue. to  go 
unpunished,  so  long  as  jury  discrimination  continues  to  make  tne 
administration  of  justice  only  the  white  man's  justice,  so  long  as  the 
Negro  lives  in  ghettoes  and  attends  segregated  schools,  contempt  for 
the  law  and  contempt  for  the  rights  of  our  Negro  Americans  will 
continue  to  plague  our  society. 

James  Meredith  was  fired  on  while  seeking  to  show  Negro  citizens 
of  Mississippi  that  they  did  not  have  to  be  afraid  to  register  to  vote — 
but  his  shooting  vividly  demonstrates  that  fear  and  intimidation  are 
still  a part  of  these  Negroes’  everyday  life — a life  described  yesterday 
by  the  Attorney  General  as  one  of  “segregation  enforced  by  lawless- 
ness." 

Just  as  Reverend  Reeb,  Jonathan  Daniels,  Medgar  Evers,  Mrs. 
Viola  Liuzzo,  Chaney  and  Goodman  and  Schwerner  and  the  long  list 
of  others  before  him,  James  Meredith  risked  his  life  to  secure  the 
rights  of  others.  . 

in  almost  every  case  in  the  last  6 years,  the  assailants  of  these  vic- 
tims of  racial  violence  have  gone  unpunished.  I do  not  know  what 
the  fate  of  the  assailant  in  this  case  will  be.  ^ I believe  the  shooting 
of  Meredith  was  a violation  of  bis  Federal  rights  under  the  Voting 
Rights  Act  and  punishable  before  the  Federal  bar  of  justice. 

But  if  Mr.  Meredith's  march  had  been  directed  toward  encouraging 
the  desegregation  of  schools  or, the  equal  right  to  public  accommoda- 
tion, or  some  other  Federal  right  equally  deserving  of  protection,  then 
effective  Federal  criminal  legislation  would  be  jacking  to  prosecute  and 
punish  his  attacker.  That  is  the  re&aonfor  title  V of  the  administra- 
tion bill  which,  would  specifically  provide  for  Federal  prosecution  for 
violation  of  Federal  rights.  / 

( The  events  of  yesterday  confirm,  the  need  for  passage  of  this  legisla- 
tion, and  the  need  for  it  now.  To  that  end,  I pledge  my  full  support. 

Mr.  Chairman,  1 have  a number  of  other  questions  on  the  bill  itself, 
as  1 know  a number  of  my  colleagues  do.  1 would  Uke  to  determine 
-when  we  will  have  an  opportunity  to  examine  the  bill  or  how  the  Chair 
expects  to  proceed.  ■ , , . <•■■■ 

Senator  Ervin.  I was  undertaking,; myself,  to  talk  to  the  Attorney 
General  here  about. title  V^  I assure;the  Senator  from  Massachusetts 
and  the  Senator  from  NewsXorkif  they  bavejapy  questions  directed  to 
title. V or. any  otherpro  visions,  they  qan  ask  thenr  at  this  time-  ,,  , . 
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I do  think  it  would  holp  to  discuss  it  title  by  title.  I took  title  V, 
because  of  the  unfortunate  Meredith  episode.  :I  certainly  deplore 
that  episode,  myself,  for  twp  reasopp.  ' ,! 

First,  X think  it  is  wrong  to  use  violence  toward  any  man.  It  is. an 
offense  against  society  os  well. as  tpe  individual.  Second,  it  .is;  an 
-offense  against  people  like  myself,  v ao  think  these  bills- offend  the 
Constitution . It  makes  it  much  more  difficult  for  us  to.  protect  against 
unconstitutional  and  unwise  legislation  when  the  public  becomes  con- 
cerned by  such  tin  outrageous  act*  to  the  extent  that  they  lose  their 
vision  of  the  Constitution  and  the  necessity  of  having;  a Constitution 
to  protect  everybody  under  aU  cirqumstances.i  l . . 

I greatly  deplore  it. — ;;  ; • s; 

You  may  proceed  to  ask  any  questions,  on  title  V.  I wouldn't 
undertake  to  restrict  any  member  of  the  subcommittee  on  any  ques- 
tion whatever  on  any  other  title.  ; 

Senator  Jayitb.  Mr.  Chairman,  if  Senator  Kennedy  will  yield  to 
me,  I have  just  one  other  question  on  this  Meredith  incident.  b 
I do  agree  with  the  Chair  that  it  would  be  much  more  orderly  if  we 
went  into  these,  things  on  the  legal  side  on  a title-by-title  basis. 
Personally  f I would  just  like  to  ask  this  one  other  question  and  then 
yield  my  timc.  . 

Senator  Euvin.  I think  this  is  directly  relevant  to  title  V. 

Senator  Javits.  I agree  with  that.  1 would  like  to  identify  myself 
with  the  very  finoj  statement  made  by  Senator  Kennedy;  particularly 
concerning  the  point  that  the.  most  eloquent  protest  we  can  make  is 
by  solidarity  of  action  which  we  can  make  pn  this  measure  which,  in 
a rather  strange  wajr,  so  directly  zeroed  in  on  the  very  situation  which 
wo  face  in  the  Meredith  case,  both  as  to  identification  of  the  mis- 
creant and  the  punishment. 

Mr.  Attorney  General,  apparently  Meredith  was  given  treatment 
in  one  Memphis  hospital  and  then  moved  to  another.  Did  that  have 
anything  to  do  with  segregation?  ; . . 

Attorney  General  Katzenbaosu  No. 

Senator  Javits.  In  either  ofthe  hospitals?  i 

Attorney  General  Katzenbach.  It  was"  the  same  hospital,  actually. 
Senator.  . It  was  a hospital  complex,  and  it  is  a very  fine  hospital. 
And  the  movement,  in  fact,  it  was  the ‘hospital  that  he  requested  in 
the  ambulance  to  go  to*  The  reason  for  the  movement  from  the  one 
to  the  other  was:  simply  from*  the  emergency  room  to  a room.  -The 
hospital  is  desegregated,  and  in  fact,  . in  the  emergency  room  to  which 
Mr.  Meredith  was  taken,  there  were  both  Negroes  and  whites.  . ; . > ; < S 
Senator  Javits.  Thank  you  very  much.:  I think  that  is  an  impor- 
tant point  to  clarify-.  -,5t»  «.  >» *,>•  f 

I do  hope,< Mr.  Attorney  General,  that  you  will  move-intb  this  situ- 
ation even  with  the  law  as  it  is  now.  There  are  lots  of  relevant  aspects 
to  the  law  now.  T feel  very  outraged,  as  Senator  Kennedy  obviously 
does  and  as  our  chairman,  does,  and  I hqpe  very  much  tha.t.you  '(rill . 
utilize  all  of  the  power  of  your  office  to- move  into  this  situation  with 
the  vigor  it  deserves,  , i : . • ’ ; . > • • 

Attorney  General  Katzbnbach.  I certainly  intend  to,  Senator. 

I think  the  State  authorities  intend  to,  equally. . 

, Senator  Javits.,  Thank  yfou.  Thank  ybu,.  Mri  Chairman,  ^ 
-Senator  Kennedy.  Mr.  Chairman,  .1  appredato  the  points  that 
have  been  mentioned  by  the  Senator  from  New:  York;  *f  think- that 
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all  of  us  agree  that  we  should  not,  neither  the  committee  nor  the  Con- 
gress, be  considering  the  legislation  solely  on  the  question  of  being 
outraged.  I support  the  point  mentioned  by  our  distinguished  chair- 
man and  the  Attorney  General  that  what  we  are  interested  in  is 
orderly  procedure.  I think  that  the  Attorney  General  this  morning 
hbs  really  given  a brilliant  definition  of  the  basis  for  the  authority  of 
title  V,  and  I think  it  has  been  extrehiely  helpful  to  the  members  of 
the  committee. 

I would  like  to  yield  to  the  Chair  for  the  continuation  on  title  V. 
With  the  permission  of  the  Chair,  I would  also  like  to  ask  questions 
as  they  come  up,  not  in  any  way  to  ‘interfere  with  the  Chair. 

Senator  Ervin,  I believe  it  would  be  easier  if  each  one  of  us  con- 
tinue without  interruption.' 

Senator  Kennedy.  Fine.  I will  yield  back  the  Chair  and  pm'suo 
an  opportunity  later. 

Senator  Ervin.  Mr.  Attorney  General,  that  is  the  vote  signal,  I am 
informed,  end  so  we  will  have  to  gd  to  the  Senate  floor.  We  will  take 
a recess  how,  because  by  the  time  we  get  over  there  and  vote  and  call 
the  roll;  it  will  be  pretty  near  adjournment  time.  What  time  will  it 
suit  you  to  come  back  this1  afternoon? 

Attorney  General  Katjsenbach.  Whenever  you  wish,  Mr.  Chair- 
man. 

Senator  Ervin.  What  about  2:30?  Will  that  be  all  right? 
Attorney  General  Kat^em  bach.  2:30?  Yea,  Bir. 

(Whereupon,  at  12:10  p.ih.;  the  subcommittee  redessed,  to  reconvene 
at  2:30  p.m,,  the  same  day.) 

AFTERNOON  SESSION 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

STATEMENT  OF  THE  HONORABLE  NICHOLAS  DeB.  KAT2EN- 
BACH;  ACCOMPANIED  BY  DAVID  SLAWSON  AND  ALAN  MAKER, 
DEPARTMENT  OF  ITOTIOE-BeSumed 

Senator  Ervin.  Mr.  Attorney  General;  I want  to  invite  your 
attention  to  the  ease  of  the  Vnited  Stateai  v.  Harris,  106  U.S.  629. 

In  this  case  there  < was  indictment  in  the  Federal  court  under 
section  6510  of  the  revised  statutes,  ;tohioh  was  the  forerunner  of  the 
statute  involved  in  Xh^  Quest  case;  and  which  made  conspiracies  to 
deprive  persons  of  the  equal  protection  of  the  laws  dr  of  equal  privileges 
and  immunities  under  tiie  lawB>  a criminal  offense. 

The  validity  of  the  indictment  was  challenged  .upon  the  ground 
that  the  14th  amendment  .only  authorized  Congress  to  reach.  State 
action,  whereas  the  'indictment  alleged  only  private  action.  The 
Supreme  Court  said  this  on  pages  638,  639,  .and  640: 

The  purpose  and  effect'  of  ttie  two  sections  of  the  14th  amendment,  abOVe 

Suotedy  Were  clearly  defined -by*  Mr.  Justice  Bradley  in  the  case  of  the  Untied 
Me*  v.  Cruikshanks,  1 Woods  308,  as  follows:  . 

Quoting  from  {.hat  c&ge:  - ^ 

It  is  the  guarantee  of  protection  against  {he  acts  of  the  State  government  itself. 
It  is  a guarantee  against  the  exertion  of  arbitrary  and  tyrannical  power*  on  the 
part  of  the  government  and'  the  legislature  of  the!  State;,  nota  guarantee  against 

the'  commission  of  Individual  offenses  andthe  power  of  Congress,  whether  express 
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implied,  to  legislate  for  the  onforoomeqt  of,  such  p guarantee  which  does  not 
V„v0na  to  the  passage  of  lawaldr  the,  suppression  of  crime  within  theStutes. 
The  onforeenient  of  the  guarantee  'does  ' tiofc  require  or  authorize  Congress  to 
perform  the  duty  that1  ihd  guarantee  Iteelf  supposes  it  to  be  the  duty  of  the  State 
to  perform  and  which  it  requires  the  State  to  perform,;;  ■ . ;[  i juv  h ,;j;  *7/ 

That  is  the  end  of  the  quotation  from  United  States  v.  Oruikshittiksi 
The  opinion  in  the  Harris  case  coil tinuesi  : i: ' 1 'J 

■■  - ; ■ ' , : j j ; J h -■  H , j . i J . ■ : ■ f l ■ , . . ; { 

When. the  case  of  the  United  States  v.  Crujkafmnks  come  tp  this  .Court,  the  samp 
view  waif  taken  hero.,  The  Chief  Justice  delivering  tile’  bpinion  of  the  Court!  in 
that  case  said;  ■■  ■•  ; . ■ 1 • ' ■ ‘ < '* 

“The  Fourteenth  Amendment  prohibits  a State  from  depriving  any  persons  of 
life,  liberty,  or  property  without  due  process  of  law  or  from  denyipg  tp  any  pomop 
the  equpl  protection  of  the  Jaw*  but  this,  provision  doqs  pot  add  any  thing,  to , the 
rights  of  one  Citizen  os  against  another.  It  simply  furnishes  ‘aft  additional 
guarantee  against  any  encroachment  by  the  States  upon  the  fundamental  rights 
which  belong  to  every  oitisen  as  a member  of  sooiety.  ■<  - ■ : ■ f 

“Tlio  duty,  of  protecting  all  its  citizens  in  the  eiijoymeut  of  an  equality  of  right 
was  originally  assumed  by  the  States  and  it  remains  there.  The  only  obligation 
resting  upon  the  United  States  is  tb  see  that  the  States  do  pot  deny  the  right. 
This  the  Amendment  guarantees  and  no  more,  The  power  of  the  national  Gov* 
eminent  is  limited  to  this  guarantee.1’ , ■ > ■ ■;  ■ ■ 

So  in , Virginit  y,,,  ftives,  1.00  id.  313,  it  was  declared  by  this  court,  speaking  by 
Mr.  Justico  Strong,  thqt  "these  provisions  of  the  Fourteenth  Amendment  nave 
reference  to  State  action  exclusively  and  not  to  any  action' Of  private  individuals.  ’ 
These  authorities  show  corlcliisivcly  that*  the  legislation  under' Consideration 
finds  no  warrant  for  its  enactment  in  the  Fourteenth  Amendment.  . 

,,;The  language  of  the  amendment  does  pot  leave  this  subject  in  doubt.  When 
the.' State  has been  guilty  of  no  violation  of  its  provisions,  when  it  has  not.  made 
or  enforced  any  law,  abridging  the  privileges, or  immunities  of  oitjzons  Of  the 
United1  States,  when  no  one  of  Its  departments  has  deprived  Any  person  of  life, 
liberty  or  property  without,  due  process  of  iaw,  or  denied  to  ahy  person  within 
its  jurisdiction  thp, equal  protection  of  the  laws,’  when' on  the  contrary  the  laws  of 
the  State  as  enacted  by  its  legislature  and  construed  by  its  judicial  and  adminis- 
tered by  its  Executive  Departments  recognize  and  protect  the  rights  of  all  person^ 
the  amendment  imposes  nO  duty  and  confers  no  power  upon  Congress.  : 

Section  6519  of  the  revised  statutes  is  not  limited  to  take  effect  only  in  case 
tho  State  shall  abridge  the  privileges  or  Immunities  of  citizens  of  tho  United  States 
or  deprive  any  person  of  life,  liberty  or  property  without,  duo  process  of  law  or 
deny  to  any  person  the  equal  protection  of  the  law. 

It  applies  no  matter  how  well  the  State  may  have  performed  its  duty.  Under  it, 
private  persons  are  liable  to  punishment  for  conspiracy  to  deprive  anyone  of  the 
equal  protection  of  the  laws  enacted  by  the  State.  That  was  quoted  In  the  in* 
dfotment  in  this  cose  “In  the,  indictment  in  this  case,  fqr  instance,  which  would 
be  a good  indictment  undeV  the  law,  If  the  law  itself  wort  valid,  there  is  no  intima- 
tion that  the  State  of  Tennessee  has  passed  any  law  or  done  any  aet  forbldden  by 
the  Fourteenth  Amendment.  On  the  contrary,  the  gravamen  of  the  charge 
against  the  accused  is  that  they,  .conspired  to  deprive  certain  citizens  of  the 
United,  States  and  of  the  State  of  Tennessee  of  the  equal  protection  accorded  them 
by  the  laws  of  Tennessee.  As  therefore  the  section  of  the  lafr  tinder  Consideration 
is  without  reference  to  the  laws  of  the  State  or  their  administration  by  her  officers, 
we  are  clear  in  the  opinion  that  it  is  mot  warranted  by  any  clause—* 

And  I emphasize  “by  any1  clause"—  , : ‘ 

in  the  14th  amendment  to  the  Constitution.  , ,- 

Now,  Mr.  Attorney  .General,  if  that  statement  which  I just  read  from 
United  States  v.  Harris  constitutes  a correct  interpretation  .of  the  14th 
amendment,  th$n  does  it  nqt  necessarily  follow  that  title  V pf  this  bill 
is  clearly  unconstitutional?  ; 

Attorney  General  Katze nba oh.  I can  answer  that  question  best. 
Mr.  Chairman,  by  saying  that  if  the  Supreme  Court  at  this  term  had 
written  the  Harris  .case,  and'  in— -what  .was  the;  date  of  that,  about 
1882— and  in  . 1882  had  writtenthe  i Chest  ease  instead  of  in.  this  term, 
then  1 doubt  that  we  would  be  here  urging  this  legislation . , q , 
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Senator  Ervin.  Mr.  Attorney  General,  ias  a matter  of  fact : 

Attorney  General  Katzenbach.  I do  not  think  it  represents  a cor- 
rect statement  of  the  14th  amendment.  I can  distinguish  the  case. 
We  distinguished  it  in  a brief  in  the  Quest  case.  I think  that  is  possible 
to  do.  ... 

We  can  make  some  fine  points  of  distinction  here  with  respect  to  this 
case.  I can  point  out  to  you  that  the  statute  involved  talked  about 
equal  protection  of  the  laws  and  clearly  the.  right  that  was  involved 
here  was  a due  process  right.  1 can  make  that  distinction.  But  I 
think  what  is  more  important,  Senator,  is  to  recognize  that  it  is  a liv- 
ing Constitution. 

1 think  that  the  14th  amendment  in  its  history  gave  a good  deal  of 
indication  that  at  least  many  Members  of  Congress  in  uu  legislative 
history,  that  it  is  somewhat  ambiguous,  and  many  Members  of  Con- 
gress thought  section  6 vested  quite  broad  powers  to  implement  this. 

There  followed  a period  of  time,  immediately  after  the  14th  amend- 
ment was  passed,  where  it  seems  to  me  that  this  case — I think  this  is 
probably  the  strongest  case  that  you  have  in  this  regard.  I think  it 
is  stronger  than  Cruikshmka  which  preceded  it.  I think  there  was  a 
period  of  time  when  the  States  were  attempting  to  adjust  to  this, 
where  a view  of  the  14th  amendment,  a rather  restrictive  and  narrow 
view  of  the  14th  amendment  was  taken. 

For  me  it  is  extremely  important  to  note,  as  indeed  it  was  noted  in 
the  Harris  case  itself,  that  there  has  been  no  background  of  the 
State’s  failure  to  fulfill  its  obligations  under  the  14th  amendment,  and 
that  was  noted  in  the  language  which  you  read  in  that  respect.  It  is 
also  language  you  can  find  in  the  civil  rights  cases  which  I daresay 
we  will  get  to. 

Senator  Ervin.  The  Court  was  speaking,  Mr.  Attorney  General, 
of  the  allegations  of  the  indictment. 

Attorney  General  Katzenbach.  No,  in  the  language 

Senator  Ervin.  Concerning  tho  background  of  the  State’s  failure 
to  fulfill  its  obligations — the  Ku  Klux  Klan  had  originated  prior  to 
this  time  in  the  State  of  Tennessee,  in  Pulaski,  and  there  had  been  all 
kinds  of  racial  violence  in  Tenbessee. 

Attorney  General  Katzenbach.  Yes,  sir;  but 

Senator  Ervin.  Much  worse  than  any  racial  violence  that  we  have 
now.  / 

Attorney  General  Katzenbach.  I believe  I am  correct  in  saying 
that  it  wasn’t  until  the  late  1880^  maybe  1887,  around  in  there,  that 
you  began  to  get  the  first  of  your  formal  segregation  laws  in  clear 
violation  of  the  14th  amendment,  when  you  began  having  your  de- 
vices with  respect  to  voting  in  sorrje  of  these  States.  . 

When  we  had  that  history,  starting  I would  say,  in  the  late  1880’s, 
and  it  seems  to  me  that  it  is  also  accurate  to  say  that  perhaps  begin- 
ning with  the  Qwytm  case  in-1915  and  then;  going  down  the  line,  that 
a broader  view  of  the  14th  and  15th  amemlments-has  been  taken. 

* As  a matter  of  fact,  it  is  an  interesting  aside,  perhaps,  to  note  that 
Mr.  Justice  Bradley,  in  the  quotation  that  you' read  here,  did  feet 
that  the  IStp  amendment  did  apply  to  purely  private  action  with 
respect  to  its  enacting/ clause,  yr  ;:  * i 

Senator  Ervin.  .Mr.1  Attorney  General;  I hart  to  engage  in  control 
versy  with  you  on  that,  but  l think  hoi  Said  exactly  the  opposite  in  i 
the  Civil  RightsCases  6i  1883.  , - - y k | 


CIVIL  RIGHTS 


121 


Attorney  General  Katzbnbach.  I believe = 

Senator  Ervin.  I know  none  of  us  can  carry  all  that  judges  have 
said  in  our  heads,  but  I challenge  anybody  to  find  that  Justice 
Bradley  ever  in  any  opinion  said  anything  to  indicate  that  be  thought 
these  things  were  interfered  with  by  the  13th  amendment,  die 
considered  the  13th  amendment  and  the  14th  amendment  and  the: 
16th  amendment  all  in  the  Civil  Rights  Cases  where  die  wrote  the 
majority  opinion  and  repudiated  the  idea  that  any  of  them  support 
such  legislation  as  that  proposed  by  this  bill. 

Attorney  General  Katzbnbach.  Speaking  of  the  16th  amendment 
in  that  same  case,  I will  read  the  words  of  Mr.  Justice  Bradley: 

Considering  as  before  intimated  that  the  amendment,  notwithstanding  its 
negative  form,  substantially  guarantees  the  equal  right  to  vote  to  citizens  of 
every  race  and  color,  I am  incliued  to  the  opinion  that  Congress  has  the  power 
to  secure  that  right  not  only  as  against  the  unfriendly  operation  of  State  law 
but  against  outraged  violence  and  combinations  on  the  part  of ! individuals/ 
irrespective  of  State  laws.  Suoh  was  the  opinion  of  Congress  itself  in  passing 
the  law  at  a time  when  many  of  its  Members  were  the  same  and  Were  consulted' 
on  the  original  form  of  the  amendment  In  proposing  the  States. 

Senator  Ervin.  He  is  speaking  there  of  the  right  to  vote. 

Attorney  General  Katzenbach,  Yea. 

Senator  Ervin.  Which  rests  upon- — 

Attorney  General  Katzenbach.  Fifteenth  amendment. 

Senator  Ervin.  The  second  section  of  the  first  article. 

Attorney  General  Katzenbach.  Which  I believe,  sir,  he  was 
speaking  of  the  15th  amendment  when  he  said  this. 

Senator  Ervin.  Which  case  are  you  reading  from? 

Attorney  General  Katzbnbach.  I was  reading  from  the  Cruikshank 
cose  in  the  lower  court,  the  9&me  one  that  you  are  citing  here  in  the 
Untied  Stales  v.  Harris,  and  it  appears  in  1 Woods,  page  324. 

Senator  Ervin.  It  was  held  in  Cruikshank  that  the  indictment  was 
not  valid  under  the  15th  amendment,  wasn't  it? 

Attorney  General  Katzenbach.  Yes,  sir. 

Senator  Ervin.  Because  it  wasn’t  based  upon  the  allegation  of 
denial  of  the  right  to  vote  on  the  basis  of  race  or  previous  condition,  of 
servitude. 

Attorney  General  Katzenbach.  My  point  was  an  aside,  but  I 
said  it  was  interesting  to  note  that  Mr.  Justice  Brtwlley,  who  took  this 
view  of  the  14th  amendment,  took  a somewhat  different  view  of  the 
15th  amendment. 


Senator  Ervin.  But  it  was  held  in  that  case  that  the  15th  amend- 


ment didn’t  apply.  ' ■ 

Attorney  General  Katzenbach.  Yes,  sir;  that  is  right. 
Senator  Ervin.  Because 


Attorney  General  Katzenbach.  Because  the  indictment. didn’t  say 
anything  about  race. 

Senator  Ervin,  That  is  right.  * ; 

Attorney  General  Katzbnbach.  Yes.  The  indictment  had  said - 
something  but  it  wasn’t  the  issue  as  to  whether  or  not  thby  could  reach1 
private  action. 

Senator  Ervin.  Anyway,  Mr.  Attorney  General,  do  you  think 
that  what  X read  from  Uiyited  States  v.  Harris  can  possibly  stand 
together,  both  of  them  being  true? 

Attorney  General  Katzenbach.' Yes,  sir;  I think,  they  can  stand 
together.  As  I say,  1 think  that  case  can  be  distinguished;  I 
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told  you  the  ground  for  distinction;  but  I was  trying  to  point  out, 
Senator/  that  I think,  and  I think  that  you  think,  that  the  Supreme 
Coimt  Would  uphold  section1 5 of  this  law.  ■ 1 

Senator  Ervin.  I am  taking  the  _ position  the  Supreme  Court 
ought  not:  to  uphold  most  of  its  provisions.  I am  taking  the  position 
that  if  the  Supreme  Court  upholds  this  title  in  most  of  its  provisions,' 
it  will  be  tantamount  to  the  Supreme  Court  amending  the  Constitution1 
by  changing,  the  meaning  of  the  14th  amendment  and  changing  the 
meaning  of  every  decision  down  to  this  date  construing  the  14  th 
amendment. 

Attorney  General  Katzenbach.  Yes,  sir;  my  recollection  is  you 
expressed  the  same  doubts—: — 

Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  With  respect  to  the  1964  act, 
and  the  same  doubt?  with  respect  to  the  1966  act. 

Senator  Ervin.  I did  with  respect  to  certain  features  of  both  of 
them;  but  it  turns  out  that  I had  entirely  too  much  confidence  in  the 
judicial  stability  of  the  Supreme  Court. 

Attorney  General  Katzenbach.  What  I don't  really  understand. 
Senator,  is  you  think  it  is  equally,  possible,  just  as  a hypothetical 
proposition  here,  do  you  think  it  is  equally  possible  that  the  Court 
could  have  been  wrong  in  the  Harris  case  as  against  the  Court  being 
wrong  in  the  Quest  case?  ■ 

Senator  Ervin.  No. 

Attorney  General  Katzenbach.  When  you  cite  the  Harris  case 
for  yourself,  I cite  the  Quest  case  on.  my  side.  Wouldn't  you  say  at 
least  we  start  out  from  the  proposition  that  there  is  no  particular 
reason  why  the  Court  was  more  right  in  the  one  case  than  in  the  other? 

Senator  Ervin.  I don't  accept  that  because,  as  you  and  I agreed: 
this  morning,  the  14th  amendment  has  nothing  whatever  to  say  in 
respect  to  the  action  of  individuals.  It  prohibits  the  State  from  deny-: 
ing  any  person  due  process  of  law,  or  denying  him  the  ejjual  protection 
of  the  laws,  or  denying  hint  the  privileges  and  immunities  of  Federal 
citizenship.  That  is  oU  it  doesi 

Certainly,  it  is  illogical,  when  the  14th  amendment  doesn't  cover 
private  action  to  sny  that  Congress,  under  the  power  to  enforce  the 
amendment's  provisions,  can  reach  private -action.  That  is  not  only 
doing  violence  to  the  Constitution/; but.  is  doing.violencei  to  the  English 
language  and  is  doing*  violence  to  logic.  t.  ' Y ' 

Attorney  General  Katzenbach.^  Senator,  we  agreed  that  the  14th 
amendment,  absent  section  6;' "^without  implementing  legislation,  i 
clearly  Is  a simple  prohibition  .upon  the  State;.  I- have  taken  the 
view  hero,  and  I think  it  is  the  right  view-—oby  iotisly,  you  donft— I 
have  taken  the  view  that  in  the  implementing 'legislation,  it  is  pos- 
sible for  Congress  to  make  sure  that  those  rights  are  insured.  >: 

I f hinb  that  is  strengthened,  and  this  is  •the:  point  I was  trying  to 
make,  is  strengthened  when  you  have  the  background  and  history  of 
not  only  a failure  on  the  part  of  Stages  to  insure  that,  but  aotual 
practices  designed  to  deny  those  rights.  . • 

I don't  believe  that  the  people  who  drafted  the  14th  Amendment 
and  gave  this;  power  / to  - implement  by  legislation  to  ? the . Federal 
Government  in  section  6,  intended,  as  I think  ytmr  > argument  Would 
carry,  to  say  they  could  say  noiriore  than  what  the  14th  amendment 
itsdlf  says,  ^because  the  14th  amendment  is  drafted  in  very  broad; 
terms.  as  it  eavs.  do  State  can  do  this,  thpt  or  fhe  other  thing. 
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v I;  fail  to  see  that  you  give  very  much  scope  to  tho  implementation 
of  this,  if  you  say  all  it  can  do  is  restate  what  was  first  said. 

Now  f take  the.  view  that  the  important;  thing:  here  is,  these  were 
rights,  these  are  rights  guaranteed  to  people,  mid  that  if  the  Stales, 
if  thero  is  a history,  particularly,  if  there  is. a -history  where  the. States 
had  not  been  securing  these  rights  to  the  people,  under  section  6 as -it 
was  explicitly  put  in  there,  it  was  necessary  and  important  to  put  in 
legislation.'  It  uses  the  word  "appropriate,"  I believe.  I. think  the 
legislation  is  much  more  appropriate  after  many,  many  years  of  denial 
than  it  might  have  been  at  the  time  of  the  Civil  Sights  Act,  the  1366 
session  and  that  period  of  time.  I believe  that  is  the  view  that  the 
Supreme.Court  takes  today.  1 doubt  if.  that  was  the  view  the  Supreme 
Com’t  took  at  the  time  of  the  Harris  case.  ' . ;i 

Senator  Ervin.  We  used  to  have  the  lSth  amendment,  which  gave 
Congress  the  power  to  legislate  to  enforce  the  provision  abolishing  the 
manufacture,  transportation,  and  sale  of  alcoholic  beverages.  Do  you 
think  Congress  under  that  amendment,  could' pass  a law  to  prohibit 
people  from  raising  bantam  chickens?  i,  t . . : 

: Attoirhey  General  Katzenbach.  Nb,i  sir;  but  you  will  recall  the 
Everett  Brewery  case.  The  legislation  that  Congress  enacted  tventto 
.the  prohibition  of  the  sale;  df  alcohol  for  medicinal  purposes.  .And 
you  will  recall  the  argument  was  mode  in  that  case,  not  unlike  the 
argument  you;  are  making  now,  that  it  went  beyond  the  language  of 
the  amendment,  and  that,  again,  was  upheld  by  the  Court.  . 

Senator  Ervin.  Section  5 of  the  14th  amendment  merely  says. that 
Congress  can-  »en force  by  appropriate  legislation  the  provisions  of 

■ the  amendment.  . ^ / : f 

. Attorney  General  Katzenbach.  Yesy  sir.  . ; ! ; < ■ ! 

Senator  Ervin.  And  the  provisions  of  the  amendment  hierely 
prolribit  State  action,  and  that  is  exactly  what  United  States  Vi  Harris 
said,  and  exactly  what  the  Ormkshank  case  said,  that  where  Congress 
went  beyond  the  enforcement  of  prohibition;  of  State  aotiob  forbidden 
by  the  first  section,  it  was  transcending ‘its . power.  And  I don’t 
think  there  is  any  question  that  under;  those  two  derisions,  most  of 
title  V of  this  bill  is  clearly  invalid f : ::  ...  , i : ! > 

Now,  title  V does  not  have ■ . 

Attorney  General  KatzenbacH.  Senator,  I think,  to* repeat, : that 
the;  Supreme  Court  today,  after  all  of  this  history,  Which  I- find; ex- 
tremely relevant'. to  the  decision,  if.  today  it.  had  written  the  exact 
opinion  of  the  Harm  case  and  say,  at  the  last  ( term,  decided  the 
Gmikehank  case,  I don-t  think;!  would  -be  here. saying  that  I believe 
that  this  lerislation-rl  might  still  believe  that  the  Courfi  was  wrong 
but  I wouhfnot  believe  that  the  Court  would  uphold  this  legislation. 

I thinkthatthese  cases  were  wrongly  decided  even,  then,  but  I think 
it  would  be  very,  wrongly  decided  if  they  were,  to  be  decided  now  after 
all  these  years  of  history.  ■ : ; ; 

Senator’ E it vi N.  Would  you  be  here  advocating  the  enactment  of 
title  V.  if  six  members  of  the  Supreme  Court  had  not  indulged  in 
obiter<liclamth&  Guest  case?  i . 

.[Attorney- General  Katzenbach.  Yes,  sir. , • : • 

Senator  Ervin.  You-w^uld?  ; ; > : ;m.  ?•  ; . : -i 

i - Attorney  General;  Katzenbach.  . I would,  subject  to  this  qualifica- 
tion. If  the  Court,  this  present  Court,  in  the  Guest  case,  completely 
rejected  the  argument  that  we  made,  and  if  it  had  said  in  obiter  dicta 

+1  J.’  I ■ F F i . . - 1 1 ■ >L 
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that  you  could  not  reach  private  action  in  this  case,  then  I don't 
think  that  I would  be  advocating. 

If  it  had  remained,  that  the  Court  had  remained  silont  on  that 
point,  then  I think  that  I would  have  urged  this  nonetheless. 

Senator  Ervin.  You  do  note  that  Justice  Harlan  said  in  a footnote 
that  the  action  of  Justice  Clark  and  his  two  associates  was  extraor- 
dinary. 

Attorney  General  Katzenbach.  X don't  recollect  the  footnote,  but  I 
will  take  your  assurance  that  that  is  what  he  said. 

Senator  Ekvin.  I wish  you  would  have  one  of  your  associates 
verify  it.  You  will  see  that  I am  not  a lode  voice  crying  in  the  legal 
wilderness,  by  saying  it  is  extraordinary  for  judges  to  announce  what 
they  will  do  in  the  future,  if  a case  should  happen  to  come  before  them, 
Attorney' General  Katzenbach.  No,  sir;  but  you  appear  to  be  a 
minority. 

Senator  Ervin.  I don't  know  about  that.  I expect 

Attorney  General  Katzenbach.  Just  as  Harlan,  at  least,  was  a 
minority  on  that  point. 

Senator  Ervin.  I expect  that  you  could  find  out  I would  either 
be  in  the  majority  or  a very  strong  minority. 

Attorney  General  Katzenbach.  Do  I understand  you  to  mean  on 
this  point,  as  to  whether  this  is  proper? 

Senator  Ervin.  Yes,  on  this  point  and  also  on  the  other. 

Attorney  General  Katzenbach.  But  we  do  agree  on  the  need  for 
Federal  legislation  in  this  respect? 

Senator  Ervin.  I agree  on  the  proposition  that  before  we  pass 
title  V we  should  amend  the  Constitution,  We  should  remove  from 
the  Court  the  temptation  to  further  twist  the  words  of  the  14  th 
amendment. 

Attorney  General  Katzenbach.  Well,  of  course,  I don't  think 
that  (hey  are. 

Senator  Ervin.  And  also  remove  any  temptation  for  the  Attorney 
General  to  advocate  such  action; 

^Attorney  General  Katzenbach.  Could  I just  inquire  for  my  own 
clarification,  you  talk  about  this  as  title  V. 

Senator  Ervin.  Yes. 

• Attorney  General  Katzenbach.  Is  it  your  view  that  every  pro- 
vision of  title  V is  unconstitutional,  or  just  those  provisions  which 
depend  on  the  14  th  amendment?  Could  we  narrow  the  area  of 

controversy  in  that  way?  I don't  know  whether- 

Senator  Ervin.  I think  most  tf^title  V depends  on  the  interpreta- 
tions placed  on  the  14  th  amendment  to  deal  with  the  duty  of  the  State 
to  refrain  from  doing  some  things. 

Now,  there  may  oe  a provision  "in  there  to  the  effect  tfiht  inter- 
ference with  one’s  right  to  travel  interstate  is  a crime,  r would  agree 
that  comes  under  something  besides  the  14  th  amendment. 

Attorney  General  Katzenbach;  How  about  voting?  Are  we  all 
right  on  voting?  ! : / 

Senator  Ervin.  No;  because  you  are  dealing ' with  individuals. 
Only  the  United  States  or  the  States  can  violate  tne.  16th  amendment 
because  It  only  applies  to  them.  . 

Attorney  General  Katzenbach.  How  kbout  Federal  elections  on 
that?-'  ■ : _ : ■ ■ .1-  ■;'/  ■■■■•: 

Senator  Ervin.  Federal  elections,  section  2,  article  I,  I would  agree 
that  as  far  as  Federal  elections  are  concerned*  it  would  be  valid. 
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Attorney  General  Katzenbach,  It  would  be  all  right  as  far  as  that 
is  concerned. 

Senator  Ervin.  But  you  have  got  plenty  of  law  on  that  subject 
already. 

Attorney  General  Katzenbach.  How  about  the  employment  pro- 
vision? 

Senator  Ervin.  The  employment  provision  possibly  would  come 
under  the  interstate  commerce  clause  which  the  Court  seems  ready  to 
interpret  to  cover  everything  on  the  face  of  the  earth,  from  sexual 
intercourse  to  burying  tbs  dead. 

Attorney  General  Katzenbach.  I don't  know  whether  it  is  worth 
going  through  them  all  or  not,  but  a number  of  these  do  depend  on 
provisions  other  than  the  14th  amendment,  Mr.  Chairman. 

Senator  Ervin.  I would  take  the  position  that  there  is  nothing  in 
title  V which  makes  the  operation  of  any  of  its  provisions  dependent 
upon  the  action  of  a State  in  denying  any  of  the  rights  secured  against 
State  action,  by  the  14th  amendment. 

Attorney  General  Katzenbach.  No,  sir;  but  my  point  is  that  with 
respect  to  all  except  two  of  these,  you  could  base  them  on  other  sec- 
tions of  the  Constitution  other  than  the  14th  amendment,  so  I would 
think  that  probably — and  the  15th  amendment  on  voting,  although 
you  would  confine  that  to  Federal  elections,  despite  the  Voting  Bights 
Act  case — it  seems  to  me  that  only  in  terms  of  schools  and  in  terms  of 
the  old  title  VI  part  of  the  1964  act,  that  is,  participating  in  and 
enjoying  any  benefits,  service,  or  privilege  from  the  State  or  Federal 
Government,  really  all  of  your  arguments  now  are  directed  to  those 
two  sections. 

Senator  Ervin,  There  is  a section  in  there  with  reference  to 
negotiating  sales  of  property. 

Attorney  General  Katzenbach,  Oh,  yes,  sir;  but  I think  that  that 
" might  be  justified  under  the  commerce  power.  I thought  you  said  a 
minute  ago  that  was  broad  enough  to  do  it. 

Senator  Ervin.  Well,  I wouldn’t  go  quite  that  far,  but  I say  under 
the  interpretations  that  have  been  placed  on  it,  that  the  power  to 
regulate  commerce,  which  was  originally  intended  to  regulate  the 
movement  of  persons,  goods,  and  communications,  from  one  State  to 
auother,  now,  under  some  decisions  con  be  construed  tp  cover  every- 
thing that  affects  interstate  commerce.  Therefore,  since  people,  are 
created  by  sexual  acts,  Congress  under  that  broad  interpretation 
could  regulate  sexual  intercourse,  and  it  could  also  regulate  the  burial 
of  the  dead,  because  if  the  administrator  buried  the  deceased  ,in  a 
coffin  that  had  been  shipped  in  interstate  commerce,  he  would  be 
promoting,  interstate  commerce)  and  if  be  refused  to  do  so,  he  would 
be  impeding  or.  obstructing  interstate  commerce.  Under  , the  sug- 
gestions in  s6me  of  the  cases,  I don't  believe  I am  very,  extravagant  in 
those  statements.  . • ••  . 

Attorney  General  Katzenbach.  No,  sir;  I don’t  .think— you  may 
be  stating  your  case  fairly  broadly  on  this,  Mr.  Chairman,  but. I was 
interested  yesterday  in  your  quote  from  that  Polish  Alliance  case. 

It  fits  with  my;  view.  : 4 

I don’t  think  because  Congress  can: constitutionally  legislate  some- 
ithing,  it  necessarily  means  that  they  should  legislate  that)  and  I don't 
think  you  think  so  either.  There  are  many  things  that  the  Constitu- 
; tion  does  not  require,  that  the  Congress  deem  wise,  and  there/ is  a 
leg  Bl&tive  judgment  which  doesn’t  depend  on  the  Constitution. 
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1 'Xli  your  quote  on  tho  PdlisK  Alliance  case  of  Mri  Justice  Frankfurter 
in  your  statement  yesterday,  I lookod  up  the  quotation  afterward, 
and  I was  interested  in  the  way  in  which  Mr.  Justice  Frankfurter 
went  on  after  that  quotation,  because  from  the  point  where  you 
stopped,  he  starts,  and  he  says:  1 • 

On  the  other  h^nd — 

and  then  he  proceeds  to  go  on  with  the  old  admpnition— 

Never  become  stale.  ' This  Court  is  concerned  with  the.  bounds  of  Inga  1 power  and 
now  with  the  bounds  of  wisdom  in  its  exercise  by  Congress.  When  the  conduct 
of  an  enterprise  affects  commerce  among  the  States,' it  is  a matter  of  practical 

ament  not  to  be' determined  by  abstract  motions.  ■ Tho  exercise  of  this  prac- 
: judgment  tho  Constitution  entrusts,  primarily ! and  very  largely,  to  the 
Congress,  subject  to. the  latter’s  control  by  the  electorate, 

, Great  power  woe  thus  given  to  the  Congress,  the  power  of  legislation  and 
thereby  the1  power  of,  passing  judgment  upon  the  needs’ of  a complex  society, 
Striofly  confined,  though  far-reaching  "power,  was  given  to  this  Court,  that  of 
determining  .whether  the ‘Congress  had  exceeded  limits  allowable  in  reason  for 
the  judgment  which  it  had  exercised.  • • • • • - > 

To  hold  the  Congress  could  not  doom  the  activities  hero  in  question  to  affect 
wliat  men  of  practical  affairs  call  commerce,  and  to  de'em  them  related. to  such 
commerce1,  ihbrely  by  gossamer  threads  and  not  by  solid  ties  would  bd  tb'  dis- 
respect the  iudgmertfc;tnat  is  opened  to  men  who  have  the  Constitutional  power 
ana  responsibility  to  legislate  for  the  Nation.  : r : 

„ Mri  Justice  Frankfurter  it  seems  to  me  was  agreeing  with  me,  that 
the  commerce  power  was  extremely  broad; ! 

' Senator  Ervin*  I don't  think  that  you  and  I and  Mr.  Justice 
Frankfurter  disagree  on  that  at  all.  In-  your  statement  you  said 
something  abou'tmterpenetrati one  in  modern  society,  and  I quoted  h 
part  of  Justice  Frankfurter’s  opinion  to  the  effect  that  these  inter- 
penetrations in  modern  society  have  not' wiped  out  State  lines,  and 
even  though  scholastic  reasoning  may  .prove  no  activity  is  entirely 
isolated  within  the  boundaries  of  a single  State,  that  cannot  justify 
absorption  by  the  legislative  power  of  the  United  States  over  all 
activity.  . ••  { 

' Attorney  General  Katzenbach.  Theh  he  wfent  on  to  say  how  broad 
that  power  Was, 

Senator  Ervin1.  Yes*  but  lie  said  also  that  fit  couldn’t  cover  every 
activity.  Now,  frankly,  I think  that : under  judicial  interpretations 
of  the  Interstate  commerce  clause,  the  rule  can  be -stated  as  follows: 
That  Congress  hasthe  power  to  regulate  interstate  commerce;  and  it 
has  the  power  to  regulate  intrastate  activities  as  a part  of  its  regulation 
of  interstate  commerce  so  far  as  suph  regulation's  either  necessary  or 
appropriate  to  its  effective  regulation  of . interstate  commerce.  Of 
course,  with  hundreds  and  hundreds  of  cases  dealing  with  interstate 
commerce,  We  sometimes  are  geihg  te  have  Justices  emulating  Homer 
and  nodding  a1  bit,  and  I tliink  thfey  nodded  very  much  when  they 
said  a man  couldn’t  raise  wheat  on  his  own  land  for  his  own  con* 
sumption.  I don’t  see  how  that  conclusion  can  exist  under  the  due 
process  clause  of  the  fifth  amendment,  but  the  due  process  clause 
didnH  teem,  to  trouble  the  Court  nevertheless, 

I never  did  see  any  interstate  commerce  there.,  "All  I saw  was  the 
fellow  moving  his  jaws  when  he  consumed  his  wheat,  and  a like  action 

on  thepaft  of  His  family  and  domestic  animals. ; -V  < * : 

I regret  it . takes r time  to  present  my  poi^t  on  this  matter*-  If  is  not 
for  any  other  purpose  that  I presen  fc  thW,  i .•  ; / . ; , ! ; 

• {Whereupon,  Senator  Javits  entered  ’the  hearing  room,).  * - - ,i 

i);)’  1 t;-)i  ii)!’ /S'/i;  ) ■;  ,'l!>  fj  'i.i ! j'j  ' ' ' • )ii  : V' 
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Senator  Ervin.  X want  to  call  attention  to  the  Civil  Right#  Cases  of 
1883,  which  are  still,  insofar  as  interstate  is  not  affected,  in  effect/ 
according  to  the  opinion  of  Justice  Stewart  in  the  Quest  case.  He 
cites  it  to  sustain  Ins  decision  there. 

The  Civil  Rights  Cases  reported  in  109  U.S.  at  page  3,  is  often 

? noted,  and  it  has  a clear  exposition  of  the  point  I wish  to  make,  which 
think  is  a correct  interpretation  of  the  words  hi  the  14th  amendment. 
Incidentally,  I digress  to  say  that  these  cases  involved  the  Civil 
Rights  Act  of  1875.  The  opinion  of  the  Court  states,  starting  at 
page  10. 

The  first  section  of  the  Fourteenth  Amendment  (which  is  the  one  relied  on), 
after  declaring  who  shall  be  citizens  of  the  United  States,  and  of  the  several 
Slates,  is  prohibitory  in  its  character,  and  prohibitory  upon  the  States.  It  de-. 
dnrcsthnt: 

"No  State  shall  make  or  enforce  any  laws  which  shall  abridge  the  privileges  or 
immunities  pf  citizens  of  the  United  States;  nor  shall  any  State  deprive  any  person 
of  Ufo,  liberty,  or  property  without  due  process  of  law:  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws. 

It  is  State  action  of  a particular  character  that  is  prohibited.  Individual  In-; 
vflslon  of  individual  rights  is  not  the  subjeot  matter  of  the  amendment.  It  has  a; 
deeper  .and  bro&dor  scope.  It  nullifies  and  makes  void  all  State  legislation  and 
State  action  of  every  kind  which  impairs  the  privileges  and  immunities  qf  citizens 
of  the'  United  States  or  which  injures  them  in  life,  liberty,  or  property  without' 
-due  process  of  law,  or  which  denies  to  any  of  them  the  equal  protection  of  the  law; 

It  not  only  does  this,  but  hi  order  that  the  national  will  thus,  declared  may.  not  be 
A mere  brutum  fulmm,  the  last  section  of  the  amendment  vests  Congress  with  the 
power  to  enforce  it  by  appropriate  legislation.  To  enforce  what?  To  enforce 
the  prohibition,  to  adopt  appropriate  legislation  for  correcting  the  effects  of  such 
prohibited  State  laws  and  State  acts,  andthus  to  render  them  effectually  null,  void 
and  inocuious.  , 

This  is  the  legislative  power  conferred  upon  Congress,  and  this  is  the  whole  of  it. 
It  docs  hot  invest  thb  Congress  with  the  power  to  legislate  upon  subjects  which 
are  within  the  domain  of  State  legislation,  but  to  provide  modes  of  relief  against 
State  legislation  or. State  action  of  the  kind  referred  to.  It  docs  not  authorize  ■ 
Congress  to  create  a,  code  of  municipal  law  for  the  regulation  of  private  rights; 
but  to  provide  modes  of  redress  against  the  operation  of  ptate  laws  and  the  action 
of  Staui  officers,  executive  or  judicial,'  tyfien  these  are  Subversive  of  theCunda- 
mental  rights  specified  in  the  amendment,  : ‘ ' 

Positive  rights  and  privileges  .are  undoubtedly  secured  by  the  Fourteenth- 
Amendment;  nut  they  are  secured. by  way  of  prohibition  against  State  laws, and, 
State  proceedings, affecting  those  rights  and  privileges,  and  by  power  given  to 
Congress,  to  legislate  for  the  purpose  of  carrying  such  prohibition  into  effect;  and 
such  legislation  must  necessarily 'be’ predicated  upon  such-supposed  State  laws' or 
State  proceedings  find  b^directed  to  the  correction  of  their operation. and.  effect. . 


Now,  I omitted  sdrpe  fchiifc’is  not  particularly  germdne:  andTl  <joriJ 
tinue  oQ' pagq  13::*^  • : , ; ■ 1 ■ _ *'i;  l""  ' • ‘/V  " 

‘.  And  8Q,hj.  the  present  case,  until  seme  Sfate  law  hoa  been  passed  of  ^omo  State 
action  through' its  officers  or  agents  has  been  taken,  Kdverefe  to  the  rights,  bf  citizens' 
sought  to  be  protected  by  the  Fourteenth  Amendment/nolcglijltttion  of  the  United 
States. under  said  amendment  nor, any  proceeding  under, puqh.legWtaion  can  ,bo 
called’  into  activity: , for'  the  prohibitions  of  tpe  amendment;  are  against  j3tatc 
lawB  apd.acjU  done  undpr  Spue  auUjprity,. .. 
i Of  course,:  iegislatioh  may.  ana  shhu'  ’ 


exii 


Course,:  legislation  piay,  and;  shhuid  be  .provided  in  advance  to  tneet.  the 
cerioy  when  it  arrives;  bufi  it  should  be  adapted  to  the  mischief  apd  wrong, 
which  .the.  amendment, was  intended  to,  provide  against;  . and ittyt  is,  State  daws 
•or  State  action  of  some  }uhd  adverse  to  the  lights  oitbo  cltizer^  eecurod  by  the 

amendment* . . ; .v  • ...  . ., 

Such  legislation  cannot  properly  cover  tho  tvhPte  domain,  of  right  appertnhUng, 
to  life,  liberty  and.proporty,  defining  them  and  providing  for  their  vindication. 
That  would  be  to  establish  a code  bf  rrimiioiphl  law'regulattve  ofpU  private-rights 
betvieen  man  and  mpn  in  Society. , ■ It  would  be  to.  make.Congreeg  tifhe.  tb.e  place 
^ fiftn* and,  tot supejr^e  , . , , ; ; , , ; , . . , ; . . , r , . } / , „ ; , = . , 
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It  is  absurd  to  affirm  that  because  the  rights  of  life,  liberty  and  property  (which 
include  aJoivil  rights  that  men  have),  are  by  the  amendment  sought  to  be  pro- 
tected against  invasion  on  the  part  oft  the  Sates  without  due  process  of  law, 
Congress  may  therefore  provide  due  process  of  law  for  there  is  indication  In  every 
case;  and  that,  because  a denial  by  a State  to  any  persons  of  the  equal  protection 
of  the  laws  is  prohibited  by  the  amendment,  therefore  Congress  may  establish 
laws  for  their  equal  protection. 

In  time  the  legislation  which  Congress  is  authorized  to  adopt  in  this  behalf  is 
not  general  legislation  upon  the  rights  of  the  citizen,  but  corrective  legislation, 
that  la  such' as  may  be  necessary  and  proper  for  counteracting  such  laws  as  the 
States  may  adopt  or  enforce  In  which,  by  the  amendment,  they  arc  prohibited 
from  making  law  enforcing,  of  such  acts  and  proceedings  ns  the  States  may  permit 
or  take  and  which,  by  the  amendment,  they  are  prohibited  from  committing  or 
taking.  ' 

and  at  page  14 : 

The  truth  is  that  the  implication  of  a power  to  legislate  in  this  manner  1b  based 
upon  the  assumption  that  if  the  States  are  forbidden  to  legislate  or  act  in  a par- 
ticular way  on  a particular  subject  and  the  powers  conferred  upon  Congress  to 
enforce  the  prohibition,  this  gives  Congress  power  to  legislate  generally  upon 
that  subject,  and  not  merely  power  to  provide  modes  of  redress  against  such 
State  legislation  or  action. 

The  assumption  is  certainly  unsound.  It  Is  repugnant  to  the  10th  amendment 
of  the  Constitution,  which  declares  that  powers  not  delegated,  to  the  United 
States,  by  the  Constitution  nor  prohibited  by  it  to  the  States  are  reserved  to  the 
States  respectively  or  to  the  people. 

Attorney  General  Katzenbach.  I think,  if  I might  comment  on 
that 

Senator  Ervin,  Yes,  sir. 

Attorney  General  Katzenbach.  It  is  important,  Mr.  Chairman, 
to  remember  that  the  issue  before  the  Court  in  that  ense  was  the 
Public  Accommodation  Statute,  and  that  the  argument  for  its  en- 
forcement was  based  entirely  on  the  14th  amendment. 

I came  and  testified  before  with  respect  to  these  matters.  I think 
the  Department  of  Justice  expressed,  with  respect  to  the  public 
accommodations  section,  some  reservations  as  to  whether,  in  view  of 
this,  it  could  be  justified  on  the  14 th  amendment.  The  Court  there 
w«as  talking  about,  at  least  in  that  context  of  time,  were  considered  to 
be  purely  private  rights.  We  are  not  talking  about  equal  protection 
of  the  laws.  We  ara  not  talking  about  that  kind  of  situation. 

It  seems  to  me  significant  that  even  in  the  language  wliich  you 
read  there,  that  it  pointed  out  that  even  under  the  14th  amendment, 
that  Congress  was  here  not  seeking  to  correct  the  effects  of  any  past 
State  action,  and  tlns’was  given  some  emphasis  by  the  Court  in  there. 

I think  it  is  also  important  tombte  what  Mr.  Justice  Brennan  said 
about  this  in  the  Guest  case.  He  said,  aiid  this  is  on  page  9 of  the 
opinion,  Mr.  Chairman:  ■ 

I acknowledge  that  some  of  Lie  dccisio'nB  of  this  Courts  most  notably,  an  aspect 
of  the  civil  rights  case  109  U.S.  311  have  declared  that  Congress*  power  under 
Section  6 Is  confined  to  the  adoption  of  "appropriate  legislation  for  correcting  the 


Inaccurate." 

I do  not  accept  that,  and  the  majority  of  the  Court  today  rejects  this  Interpre- 
tation of  Section  6.  It  reduces  the  legislative  powers  to  enforcement  provisions 
of  the  amendment  to  that  of  the  judiciary,  and  it  attributes  a far  too  limited 
objective  to  the  amendment’s  sponsors.  ' 

But,  again,  going  bafek  to  title  V itself  j let's  take  the  section  which 
deals  with  schools,  for  example.  I think  it  is  clear,  at  least  it  is  clear 
to  me,  Mr.  Chairman,  that  one  of  the  i^asohs  that  you  have!  intimi- 
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ilafion,  violence,  threats,  and  so  forthwith  respect  to  integrated  school- 
ing or  desegregated  schooling  is  the  fact  that  the  segregated  schools 
were  maintained  by  State  laws,  so  it  does  seem  to  me  that  in  that 
regard  it  is  pretty  clear — — 

Senator  Ervin.  And,  also  pursuant  to  the  14th  amendment  as  it 
was  interpreted  from  1888  to  1964, 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  And  since.  A long  time  after 
that  segregation  has  continued  to  be  maintained.  But  the  point 
is  whether  or  not  they  thought  they  were  violating  the  Constitution 
at  that  point,  irrespective  of  Pkssy  v,  Ferguson,  it  seems  to  me  that 
it  would  be  accurate  to  say  that  a good  many  of  the  feelings  in  this 
regard,  ft  good  deal  of  the  resistance  to  this  stems  from  the  system 
which  the  State  had  main  tain  ed  and  supported  and  indeed  required. 

Senator  Ervin.  However:  the  crimes  that  are  defined  in  title  V 
are  directed  solely  against  the  actions  of  individuals  and  not  against 
State  actions. 

Attorney  General  Katzenbach,  Yes,  sir. 

Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  Yes,  sir.  I suggest  that  you 
would  be  much  less  likely  to  have  that  individual  action,  had  it  not 
boon  for  the  act  of  maintaining  a segregated  system  iu  the  schools 
for  a long  time. 

Senator  Ervin,  I might  interject  at  this  point  that  what  intimi- 
dation is  going  now  as  far  as  the  schools  are  concerned  is  being 
practiced  by  the  Department  of  Health,  Education,  and  Welfare. 

Attorney  General  Katzenbach.  Senator,  you  know  I disagree 
with  that. 

Senator  Ervin.  Well,  go  down  to  North  Carolina  and  you  will 
find  out  they  have  agents  down  there  almost  telling  every  school 
district  how  to  run  the  school. 

Attorney  General  Katzenbach.  Senator,  that  is  something  of  an 
overstatement. 

Senator  Ervin.  Very  slightly. 

Attorney  General  Katzenbach,  Well,  I recognize  we  might  differ 
about  that,  but  I don’t  think  that  you  are  free  from  intimidation  in 
the  State  of  North  Carolina  with  respect  to  the  desegregation  of  the 
schools. 

Senator  Ervin.  If  you  don't  accept  the  bribery  you  lose  the  funds. 
This  is  going  on  all  through  the  South  and  I just  wonder  what  is  going 
on  in  that  respect  in  the  Northern  States. 

Attorney  General  Katzenbach.  The  same  law  applies  to  everyone, 
north,  south,  east,  and  west.  The  same  Constitution,  Senator. 

Senator  Ervin.  Yes,  but  it  is  not  being  used  equally.  It  is  hot 
used  except  in  one  area. 

But  I want  to  call  attention  to  a few  other  cases.  One,  Corrigan  v. 
Buckley , 271  U.S.  323,  which  was  decided  in  1920.  I wish  to  invite 
your  attention  to  this  portion  of  the  opinion.  This  is  from  page 
330:  ’ 

And  the  prohibitions  of  the. Fourteenth  Amendment  have  reference  to  State 
action  exclusively  and  not  to  any  action  of  private  individuals.  It  is  State 
action  of  a particular  oharaoter  that  is  prohibited.  Individual  invasion  of  indi- 
vidual rights  is  not  the  subjeot  matter  of  the  amendment. 
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: Attorney  General  Katzbnbach.  1 am  not,  frankly,  familiar  wittr 
that  case,  Senator.  Was  a statute  involved  in  that,  or  is  that  simply 
a restatement  which  you  and  I agree  about,  about  the  first  section  of 
the  14th  amendment? 

Senator  Ervin.  The  statute  involved  was  one  in  which  an  effort 
was  made  to  invalidate  certain  restrictive  racial  covenants.  It  was- 
held  they  were  not  reachable.  This  was  a District  of  Columbia  case 
and,  of  course,  the  equal  protection  of  the  laws  doesn't  apply  to  the 
District  of  Columbia,  it  not  being  a State.  However,  there  arc  laws, 
in  effect,  which  make  the  provisions  applicable  to  the  District  of  Co- 
lumbia and  the  due  process  clause  of  the  5th  amendment  is  held  to 
embrace  equal  protection.  Therefore  the  case  has  a relevancy  on 
this  point. 

Attorney'  G eneral  Katzendach.  < 1 1 upheld  the  legally 

Senator  Ervin.  Yes.  . 

Attorney  General  Katzbnbach.  It  upheld  the  legality  of  racial 
covenants,  but  not  the  enforcement,  is  that  right? 

Senator  Ervin.  It  upheld  both  as  far  as  that  original  case  was 
concerned. 

Attorney  General  Katzbnbach.  Upheld  the  enforcement  in  State 
courts? 

Senator  Ervin.  Yes.  Now,  the  one  that  raises  the  point  you 
mentioned  is  Skelky  v.  Kraemer. 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  That  is  334  U.S.  l,  and  I want  to  read  at  page  13. 
This  was  the  first  case  where  it  said  it  was  State  action  for  State  courts 
to  enforce  restrictive  racial  covenants.  -This  case  originated  in 
Missouri.  I invite  your  attention  to  this  portion  of  the  opinion  of 
Chief  Justice  Vinson  on  page  13: 

Since  the  decision  of  this  Court  in  the  Civil  Rights  Cases  100  TJ.S.  3 (1883),  the 
principle  has  become  firmly  imbedded  in  our  Constitutional  law  that  the  action 

E’libited  by  the  first  section  of  the  15th  amendment  is  only  such  action  as  may. 
y be  said  to  be  that  of  the  States. 

That  amendment  erects  no  shield  agatnBt  merely  private  conduct,  however 
dfecriminatory  or  wrongful.  We  conclude  therefore  that  restrictive  agreements 
standing  alone  cannot  bo  regarded  as  violative  of  any  rights  guaranteed  to  peti- 
tioners by  the  14th  amendment  so  long  as  the  purposes  of  these  agreements  are 
effectuated  by  voluntary  adherence  to  their  terms.  It  would  appear  that  there 
has  been  no  action  by  tne  State,  and  the  provisions  of  the  amendment  have  not 
been  violated. 

Attorney  General  Katzbnbach,  Of  course,  that  is  the  point  on 
which  we  are  not  in  any  disagreement. 

Senator  Ervin.  It  said  in  that  case,  privjate  action  couldn’t  be 
reached,  that  private  action  didn’t  violate  the  amendment. 

Attorney  General  Katzenbach/ No,  sir.  J have . attempted  all 
along,  Senator,  to  agree  that  the  amendment  without  legislation  does 
no  more  than  prevent  State  action,  so  that  we  are  accumulating  precr 
edent  for  both  of  us  on,  that.  The  issue  here  is  whether  or  not,  under 
the  legislation  section,  Congress  can  reach  further  than  that. 

As  far  as  what  the  courts  do,  I agree  that  the  courts  on  this  are 
confined  to  what  can  properly  be  called  State-  action.  That  isn't 
an  issue  between  us. 

My  recollection  in  Shelley  v.  Kraemer , is  that  they  expressly,  dis- 
tinguished the  Corrigan  case  on  the  grounds  that  I suggested,  that, 
their  enforcement  was  not  involved. 

/ * /l 
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Senator  Ervin.;  I am  inclined,I  have  an mdistinctrecollectipmthat 
£be.(J<tmgan  case  went  pff  on  thequestion  of  the  right  of  appeal,  : > 
...  Attorney  General , Kaitzbnbach.  ; Yes.  : . ; : - . ; ' ; ? 

; .Senator  EnyiNi  r Now  j the  ewe  of  Barrows  y , Jackson,  346  U.Sj.249* 
which  was  handed  down  in  1053,held  the  same. thing  about  restrictive 
racial  covenants,  that; they  did  not  violate ; the  14th: amendment  as 
long  as  they  were  carried  out ‘by  .voluntary  action  Of  individuals,: 

Over  > very  vigorous  dissent  from  Chief  Justice  Vinson,  the  Court 
held  that  you  could  not  .recover  damages  for.  a breach  of  these  restric- 
tive covenants  because  to  allow  damages  would  be  State  actiom 

I might  state  there  is  a right  interesting  , question  on  standing  to 
sue,  but;  it  is  not  germane  to  what  you  and!  are  concerned  with.  \ 

I I would  like  to  put  this  in  the  record)  from  Barrow#  v. Jacksoji, 
3.46  U.S.  249  at  page  263.  This  drat  part  is  from  the  quotation*  in 
the  SkeUey  cose:  : ■ 

' We  would  conclude  therefore  that  restrictive  agreements  standing  alone  cannot 
be  regarded  as  violative  of  any  right  guaranteed  to  petitioners  by  the  14th  amend- 
ment as  long  as  the  purposes  of  these,  agreements  are  effectuated- by  voluntary 
adherence  to  their  terms,  it  would  appear  clear  that  there'  has  been  no  action  by 
the  State  and  the  previsions  of  the  amendment  have  not  been  violated. 

. : Then  after  that  quotation  the  Court  continued : 

That  is  to  Bay,  the  law  applicable  In  this  Case  did  net  make  the  covenant  itself 
invalid.  No  one  would  be  punished  for  making  it  and  no  one's  constitutional 
rights  were  violated  by  th,e  covenanter's  voluntary  adherence  thereto.  . Such 
voluntary  adherence  would  constitute  individual  action  only. 

..  Attorney  General  KatzbnSach.  Again,:  there  is  no  disagreement 
between  us  on  that,  Senator.  ; ’ , 

U Senator  Ervin,  Of  course,  our  fundamental  disagreement  on  that 
is  this — — 


Attorney  General  Katzenbach.  Our  fundamental  disagreement  is 
what  the  Congress  can  do  under  the  legislative  sections  of,  that,  not 
what  the  sections  themselves  do. 

Senator  Eiivtn.  We  both  agree  that  , these  decisions  hold  that  the 
14th  amendment  does  not  apply  to  anything  except  State  action)  and 
not  to  private  action.  We  agree:  that  far,  I think)  and  these  decisions 
certainly  bold  that.  . . ! ■ 

. Where  we  disagree,  you  say  that  .although  the  amendment  has 
nothing  whatever,  to  do with  private  action,  it  authorizes  Con- 

K to  regulate  private  action,  and  to  punish,  it, , and  that . is  pur 
omental  disagreement.  ,?,  ■ 

. Attorney  General  Katzenba  ch,  I don't . think  you  are  quoting  me 
on  that,  Senator. ■ I don’t  think  that  is  t|ie  way  I expressed  it.  : • 
Senator  Ervin,  That  is  the  impression  your  statement  makes,  on 
my  mind,  and  frankly,  I am  at  a loss  to  understand  how  a constitu- 
tional provision,  which  doesn't  even  touch  a subject,  can  be  authority 
for  Congress  to  legislate  in  respect  to  that  subject.  The  14th  amend- 
ment doesn't;  touch  private  individual  action^  and  it  can’t  possibly 
authorize  Congress  to  legislate  in  respect  to  private  individual  action. 

Attorney  General  Katzbnbach.  Senator,  I think  I can’t,  do  much 
better  than  restate  what  Ihavebpen  restating,  but  it  does  seem  to  me, 
and  I will  repeat  it)  that  the  difficulty  .with  your  view  is  that  it  gi  ves 
no  operative  .scope  to  Congress  in  tais,  because  you  say  it  forbids, 
and  1 agree  oh  its  face,  the  State  Jfrpm  doing  anything. . 
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1 agree  with  that.  And  you  are  saying  all  Congress  can  do  is  keep 
legislating,  forbidding  the  State  from  doing  it.  I say  that  the  legisla- 
tive provisions  of  these  amendments  were  intended  to  make  them 
effective,  and  I say  that  if  they  were  not  made  effective,  is  those  rights 
were  not  made  effective  by  the  States,  that  your  capacity  to  enjoy  a 
right 'that  Bhould  be  guaranteed  you  by  a State  is  interfered  with  by 
private  persons,  that  Congress  can  deal  with  that  under  section  6 of 
the  14th  amendment  and  under' section  2 of  the  16th  amendment. 

Senator  Ervin.  Which  is  exactly  contrary,  as  I interpret  the 
decisions,  to  what  was  held  in  the  Harris  case,  the  Civil  Bights  Cases, 
and  the  Cruikakank  case. 

Attorney  General  Katzendach.  Which,  as  I said,  I think  are 
distinguishable,  and  Z think  if  they  are  not:  distinguishable,  which  I 
believe  them  to  be,  that  it  is  pretty  clear  that  they  are  not  the  law 
today. 

Senator  Ervin.  I wish  to  call  attention  now  to  Burton  v.  Wilming- 
ton Parking  Authorities,  305  U.S.  716,  which  was  written  by  Justice 
Clark,  and  I read  the  statement  from  page  721 ; 

Civil  Rights  Cases  109  U.S.  3 (1883)  imbedded  in  our  Constitutional  law  the 
principle  that  the  action  inhibited  by  tho  first  section,  equal  protection  clause  of 
the  14th  amendment,  is  only  such  action  as  may  be  fairly  said  to  be  that  of  the 
State.  That  amendment  erects  no  shield  against  merely  private  conduot  however 
discriminatory  or  wrongful. 

To  my  mind  I can’t  reconcile  that  statement  of  Justice  Clark  with 
the  statement  in  the  Quest  case. 

Attorney  General  Katzbnbach.  I think  perhaps  the  reconciliation 
is  there  was  no  legislation  involved  in  that  case.  There  was  legislation 
involved  in  the  Quest  case.  Thut  would  be  the  distinction  that  would 
come  to  my  mind,  Mr.  Chairman. 

Senator  Ervin.  Which,  of  course,  comes  right  back  to  the  same 
old  proposition  that  a constitutional  provision  which  gives  Congress 

Eower  to  prohibit  certain  action  on  the  part  of  the  State  is  interpreted' 
y you  to  give  Congress  power  to  regulate  and  punish  the  action  of 
individuals  not  connected  with  States. 

Attorney  General  Katzenbach.  Especially  so,  Mr.  Chairman,  iD 
those  instances  where  the  evil  sought  to  be  cured  is  at  least  in  part 
attributable  to  past  State  action,  and  at  least  in  those  cases  where 
the  State  has  not  taken,  oyer  a long  period  of  time,  sufficient  aotion 
to  insure  that  those  rights  guaranteed  to  it,  guaranteed  to  individuals, 
have  been  effectively  guaranteed^ to  it,  and  that  is,  of  course,  one  of  the 
ways  in  which  I read  the  earlier  . Cases,  that  there  had  been  no  oppor- 
tunity for  the  States  to  take  thehecessary  action,  and  indeed,  in  many 
of  them,  they  have.  f 

I think  in  the  Civil  Rights  Cases  themselves  one  of  the  things  that 
the  Court  gave  some  emphasis  to  was  the  fact  that  there  were  many 
statutes  on  the  books  doing  exactly  this  under  State  law,  and  I think 
that  is  one  of  the  reasons  why  at  that  time  and  period  in  our  history 
they  felt  that  with  respect  to  what  they  considered  to  be  a private 
right,  there  was  no  power  under  section  6 of  the  14th  amendment. 
(Whereupop,  Senator  Konnedy  entered  the  hearing  room.) 

Senator  Ervin.'  I Wish  to  invite  attention  to,  Garner  v.  Louisiana, 
308  U.S.  157,  and  to  read  the  following -portions  from  the  concurring 
opinion  of  Justice  Douglas  as  it  appears  on  pages  177  and  173: 
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It  Is  of  course  State  action  that  Is  prohibited  by  the  Fourteenth  Amendment, 
not  the  aotion  of  the  individuals.  .So  far  as'the  Fourteenth  Amenctuumtiij 
concerned,  individuals  can  be  as  prejudiced  and  intolerant  as  they  tike.  They 
may,  as  a consequence  subject  .themselves  to  suit  for  assault*  battery  or  trespass, 
but  those  actions' have  no  footing  in  the  Federal  Constitution..  The  line  of 
forbidden  conduct  marked  by  the  equal  protection  clause  of  the  Fourteenth 
Amendment  is  crossed  only  when  a State  makes  prejudice  and  intolerance  its 
policy  and  enforces  it  as  was  held  in  Civil  Rights  Gases  109  U.8.  3. 

- Mr.  Justice  Bradley,  speaking  for  the  Court,  said  "Civil  rights  such  as  guaran- 
teed by  the  Constitution  against  State  agression  cannot  be  impaired  oy  the 
wrongful  act  of  individuals  unsupported  by  State  authority  in  the  shape  of  laws, 
customs  of  judicial  and  executive  proceedings.  _ 

That  was  a sit-in  case,  incidentally,  in  which  the  Court  in  the 
majority  opinion  nullified  tKe  conviction  on  the  ground  that  there 
was  no  evidence  to  sustain  the  conviction,  and  therefore  there  was 
denial  of  due  process  in  the  trial. 

Attorney  General  Katzenbach.  Essentially  the  same  point  again, 

1 am  making.  I thought  it  was  interesting  that  Mr.  Justice  Black,  in 
the  Harper  case  involving  poll  tax,  made  this  distinction,,  because  he 
made  it  clear  in  that  decision  where  he  dissented  by  saying  the  poll 
tax  itself  is  not  abolished  by  the  equal  protection  clause,  but  he  then 
went  on  to  say  he  had  no  doubt  in  nis  mind  whatsoever  that  Congress 
could  have  done  it  under  section  5 of  the  14th  amendment,  ns.  you 
will  recollect. 

Senator  Ervin.  There  were  several  strange  things  said  in  that  case. 
One  of  them  gives  me  great  discomfiture,  and  that  is  the  statement 
which  Justice  Douglas  gave  to  vindicate  the  majority  opinion  when  he 
said,  and  I think  I can  quote  him  verbatim: 

Notions  of  what  constitutes  equal  treatment  under  the  equal  protection  clause 
do  change* 

And  he  underlined  the  word  “do.”  That  statement  is  really  the 
only  reason  he  gives  for  the  decision  outside  of  a lot  of  legal  murabo- 
jumbo,  which  has  no  application  to  the  case  or  to  the  opinion. 

I picked  up  my  dictionary  and  I looked  up  the  definition  of  this 
word  “notion,”  and  it  gave  me  much  concern,  because  my  dictionary 
says  notions  are  “imperfect,  general,  vague  conceptions  or  ideas  of 
something.” 

It  is  a terrible  thing  to  have  two  opinions  by  the  Supreme  Court 
of  the  United  States  and  interpretations  placed  on  the  Constitution 
from  1868  down  to  date  overruled  on  the  idea  that  “notions  of  judges 
do  change”  and  therefore  the  Constitution  changes  with  them. 

Attorney  General  Katzenbach.  Mr.  Chairman,  I can  recollect  a 
very  distinguished  former  Justice  of  the  Supreme  Court  of  North 
Carolina,  who  said  that  he  didn’t  think  any  case,  any  issue,  was 
finally  decided  until  it  was  decided  rightly. 

Senator  Ervin.  Yes,  that  former  judge  of  the  Supreme  Court  of 
North  Carolina  said  that  and  he  sticks  to  it,  but  he  says  that  nothing 
is  ever  decided  right  until  it  is  decided  in  the  right  way  by  the  one 
having  the  right  to  decide  it.  And  I say  that  the  Supreme  Court  of 
the  United  States  doesn’t  have  the  power  to  amend  the  Constitution; 

All  I am  faying  to  do  is  save  some  few  remaining  remnant  ■ of  the 
Constitution  tor  the  benefit  of  future  generations  of  American  , and, 

I might  add  of  all  races,  / 

I want  to  invite  attention  to  the  ease  of  Peters&rl  v,  Oily  of  Green- 
ville (373  U.S.  244),  which  was  decided  in  1963,  and  in  which  the 
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xjpinfop'  ’tfga 1 ^ftteh . .1$  the  Chief  justice,  ::;T’ifcyite'  at'tefitibn'  par- 
ticularly to  this  statement  oil  page  247:.  ,,  .i 


any 


conduct  Abridging  in* 
clause ’Unless  to  some 
been  found  to  have 


:bec6lne  involved  in  it;  ■;'1  .’■  ■■  - ■ - 

I ^ J ■'!'■■  - : ■ * . : ■ ■ . 

: Attorney-  General  Katzenbach.  The  game  pointy,  the  same  com- 
ment: 1 • . ‘ - " ••  ■■  ■ ; ' ' 

’ SeriWor  EiiViK;  Yes:  ' How  can  CobgrCas  make  acts  of  individuals 
crimes,  when  individuals  do  not  violate' the  amendment,  do  not 
ifhpinge  ppoh  -the  amendment  and  are  Hot' forbidden  by  the  amend- 
ritoht from  doiilg'anythiti'g?  - ■ 

.Attoiney  General  KAVzENBAcit.'  By  invoking  its  legislative1  powers 
under  section  5.  'f, 

!)  Seiiatpr  ERvin.  In  other  words,  section  5,  which  merely  authorizes 
Congress  to  enforce  provirions  which  are  binding-  only  upon  the 
States,  giveS  ' Congress  the  legislative  ■ power  tb  regulate  actions  of 
individuals, 


Attorney  General  Katzenbach:  Where1  those  rights,  at  least  where 
those  rights  have  not  been' 'effectively  implemented  by  the  States 
themselves.  1 

Senator  Ervin.  Well,  despite  the  oriber  dicta  in  the  Guest  case,  1 
can’t  accept  that  as  being  valid,  and  I take  consolation  from  the 
fact— t—  - 1 

Attorney  General  Katzenbach.  I thought  if  you  would>  we  could 
cut  this  homing  short,  sir. 

Senator  Ervin.  One  time  a lawyer  tried  to  set  aside  another  law- 
yer’s will  owing  to  lack  of  testamentary  capacity.  The  only  evidence 
was  that  the  testator  had  disagreed  with  certain  decisions  of  the  courts 
and  it  was  held  that  that  was  not  evidence  of  tack,  of  testamentary 
capacity.  I take  consolation  in  that  in  my  fight  to  try  to  preserve 
some  parts  of  the  Constitution  for  the  people  of  America, 

Attorney  General  Katzenbach.  I have  no  quarrel  for  disagree- 
ments with  the  decisions  of  the  Court,  Senator,  but  I don’t  think  the 
fact  that  one  disagrees  with  them  somehow  eliminates  them  from  the 
law:  ....  ...  , , ■ • 

Senator  Ervin,  No,  that  is  a very  unfortunate  thing  in  this  par- 
ticular case.  It  is  a very  unfortunate  thing  for  the  Constitution 
really.  . 

Attorney  General  Katzenbach..  You  see,  I disagree  with  some  of 
the  cases  that  you  cited, earlier,  KJr.  Chairman,  but  I didn’t  think  the 
fact  that  ! disagreed  with  those  earlier  decisions  of  the  Supreme  Court, 
that  I think  they  are  wrongly  decided,  kept  them  from  being  at  that 
time  the  law  of  the  land.  , , x 

Senator  Ervin.  Well,  maybe  you  will  agree  with  me. on  the  propo- 
sition that  the  purpose  of  Interpreting  the  Constitution  is  to  ascertain 
and  give  effect  to  the  intention  of  those  who  framed  and  ratified  that 
document.  , ' / . , 

. Attorney  General  Katzenbach.  Yes,  sir. 

Senator  Ervin.  And  that  is  certainly  what  Chief  Justice  Marshall 
said  in  the  case  of  Ogden,  which  is  one  of  tjie  great  cases  of  the  country. 

Attorney  General  KAtzenbach,  I agrqe  wttfe  <?ou'  . . i 

Senator  Ervin.  And  he  nl,;o  toy  Mh  a t the  .people  who  wrote  the 
Con-titution  must  be  deemed  to  have  intended  what  tiuy  said. 

/ / / 


m 


On  that  point  I would  say' that  'when)the: people  who  wtptethA  f4th 
amendment  said'  that  the  only  tBingitdidln  the  first  section,  so  tar 
afe  it  was  pertinent,1  was  t6 'prohibit  certain  specific  actions  on  the  parts 
of  States,  it  meant  exactly  that,  and  not  that  the  Court  could  cohstrue 
those  Words  to  m can  doriieib  mg ; e Wand.  give  Congress  pOwer^lhht/the 
amendment  doesn't  give  to  it,1  but'thatis  wHat  we  have  been  arguing 
about  a1  good' deal: r .-.•i-r.::--  •'  ipu.  -•••,  >hj.  .■■■.> 

I want  to  read  article  V of  the  Constitution.  _p  ■ ’ ■ '-if 

The  Congress,  whenever  tw6  thirdsCf  ixith  rftiu&g  shall  (teem  it  necesSaryl  shall 
propose  AmendmeRts  to  thJa  C^ostUtitioii;  or,  Oh  the  Application’ tif  the  Legisla- 
tures of  two  thirds  of  the  eeVeralStatofl.ahMloalla  Convention  for  proposing 
Amendments,  .which,  in  either  Case,  shall  be-  valid:  to  ail  Jpt^ntaaqd  Purposes, 
as  Part  pf  this  GonatffcutW,  wbep  rutted  by,  the  fegiBlatumsof  threp  fourths  of 
the  several  States,  or  by  CpriventipnS  in  tHreP  fourth^thereof,  qa  the  One  or ‘thfe 


by  the 

dor  to  'the  Year-  Oho  thousand  eight  hundred 


igresa.  Provided  that  no 
the 


other  Mode  of  Ratification  may  be 

Amendment  which  may  i be  made  jpo  . . _ 

and  eight  shall  In  any  Manner  affect  .the  first  and  fourth  *plaugos<  in  the  Ninth 
fieotlon  of  thp  ffrst  A^de;  an<J  .tha^nc  State,  without  ite' Consent,  shall  pq. de- 
prived of  ith  equal  Suffrage  fn  the  Senate,  ' . '■  •!  > 

: Doyou  know  of  tjny  .o.tbpp*.  provision  ,ip  jho  .Qona'titiltiop  tljat 
authorizes  anybody  to  amend  it?  1 : < r . T . ,V1(  [(  V 

Attorney  general  Katzenbac?,  .No,  sir.,  "1  j^now  .o^  no  otBer  pro- 
vision of  the  Constitution  that .authorizes  anyone  to .ameudH*  , , 
Senator  Ervin.  And  isn’t  there  a fundamental  distinction  between 
interpreting  the  Constitution  apd  ^mending  the  Constitution?  ..  * 
Attorney  General  Katzenbach.  Yes,  sir;  there  is;  a;  fundamental 
distinction  between  the,  two,-  a I know  ofnothmg  in  ihe  Constitution 
that  says  that  one  interoretatloni  by  the  Supreme  Court  of  the  , United 
States  is  inherently,  to  be  tlie  law  and  to  remain  the  law  forever  and 
ever,  amen.  . t \ ’v 

Senator  Ervin.  Well,  it  ^oes  say  by  inference  at  least,  the  Ogden 
case  says,  if  that  interpretation  happens  to  be  a porrqct  interpretation 
of  the  Constitution  it’s  to  be  adhered  to,  until  the  Constftution  is 
changed;  that  is  the  phraseology,  is  it. not?  ,, 

Attorney  General  Katzenbach.  Yes,  .sir;  if  it  is' a correct  inter- 
pretation. . • ij.,. ..  , . ..  ,v 

Senator  Ervin.  So  you  stui  maintain  that  you  can;  take  words 
that  only  refer  to, States  and; infer. from  them  that  an  interpretation 
which  confines  the  power  of  Congress  to  deal  only  with  those  matters  is 
an  ipcorrect  interpretation  of  the  14th  amendment?  ...  , 

; Attorney  General  Katzenbach.  Yes,  sir,  and  itliink  I am  sup- 
ported even  by  the  history  of  the  1,4th  amendment  in  that  regard.  I 
think  they  intended  Congress  to  haye  broad  powers  pi  .that,  and  that 
view.  is,,  that  I have,  is  shared  by  many  members  of  the  Supreme 
Court.  ■ , .•  r • ' ; 

..  Senator  Ervin.  And  also  is  objected  to  by  many  other  people,  is 
it  nOt?  . f ...  ; ‘ 

Attorney  General  Katzenbach.  Yes,  but  I don’t  think  that  you 
decide  these  cases  on  a poll  one  way  or  another. 

Senator  Ervin,  pon’t  you  know  that  there  is  a great  deal  of  the 
history  of  the  14  th  amendment  which  shows  that  the  reason  they 
prohibited  action  on.  the  part,  ,pf  the  States,  rather  than  action  on  the 
part  of  the  individual,  was  because  the  men  who  wrote  the  14th  amend- 
ment did  not  wish  to  fundamentally. change  the  nature  of  this,  country, 
and  make  the  Federal  Government  a strong  ceptralUied  power?  ...  > 

ea-Boo— ee— pt.  1—10 
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; Attorney  General  Katzenbach.;  Yea#  sir*  > 

, Senator  Ervin.  And  they  desired  to  leave  the  duty  of  protecting 
the  rights  of  individuals  to.  .the  States  where  they  had  originally 
rested..- 

, Attorney  General  Katzenbach.  Yea, ; that  has  some  support  in 
debates,  Mr,  Chairman,  but  the  very  fact;  that  they  added  section  5 on 
that  amendment  left  the  power  with  Congress,  cuts  to.  some  extent 
the  other  way.  ■-/. 

I don't  think,  Mr.  Chairman,  we  have  found  a better  way  of  deciding 
what  the  Constitution,  the,  proper,  correct,  interpretation  of  the  Con- 
stitution, other  than  having,,  than  letting  the  Supreme  Court  of  the 
United  States  docide  that  issue— .'t  don't  think  that  going  out  and 
polling  the  populace  as  to  what  they  think  the  Constitution  means 
is  a very  good  way.  Lawyers  differ  about  this.  We  have  left  it  in 
our  society  virtually  from  the  outset  to  the  Supreme  Court  of  the 
United  States,  and  I don’t  know  a better  way. 

Senator  Ervin.  And  you  agree  with,  me  on  the  proposition  that  it 
is  the  duty  of  the  Supreme  Court  to  interpret  that  instrument  so  as  to 
ascertain  and  give  effect  to  the  intention  of  the  men  who  drafted  it 
and  the  men  wno  ratified  it? 

Attorney  General*  ETatzen  bach.  Yes,  sir;  necessarily  adjusted  as  it 
would  have  to  be  to  the  times  and  conditions  of  the  present.  It  is  a 
living  Constitution. 

Senator  Ervin.  Well,  it  is  not  a liVifag  Constitution  unless  it  retains 
its  meaning,  is  it? 

Attorney  General  Katzenbach.  Retains  its  basic  fundamental 
meaning;  yes,  sir.  ' ' ' , < 

Senator  Ervin.  'In 'other  words,  if  the  Constitution  is  to  be  inter- 
preted according  to  the  notions  of  judges,  as  Justice  Douglas  suggested 
in  Katzenbach  v,  Virginia  State  Boara  of  Elections,  then  the  Constitu- 
tion is  not  a living  document,  but  it  is  a dead  document;  isn't  that 
true?  ' ' 

Attorney  General  Katzenbach.  No,  sir,  I don't,  I can't  agree  with 
that  statement,  because  I don't  believe  that  is  what  Mf.  Justice 
Douglas  did  in  that  statement:  I can’t  accept  your  characterization 
of  what  he  did. 

If  we  were  to  agree  that  the  Supreme  Court  was  paying  no  attention 
to  the  Constitution,  and  deciding  things  in  terms  of  thew  own  prefer- 
ences and  prejudices,  and  so  forth,  that  would  be  a very  serious  mat- 
ter. I don’t  believe  that  that  is  what  the  Supreme  Court  is  doing.  I 
believe  that  every  Justice  on  therp,  whether  I agree  with  him  or  not, 
on  any  decision  is  being  fcithfiil  to  his  oath. 

Senator  ErviIn.  Didn’t  b6th  theBreedlove^  case  and  the  Rutter  case 
decide  that  a State  poll  tax,  like  that  of  Virginia,  was  valid?  \ 
Attorney  General  Katzenbach.  It  is  correct  to  s&y  that  those 
cases  did  npt  knock  out  a poll  tax  at  that  time  on  the  arguments  that 
Were  made.  • 

Senator  Ervin.  But,  .didn't  they  actually  sustain  it  affirmatively 
as  a valid  exercise  of  legislative  power  of  the  State? 

Attorney  General  Katzenbach.  Under  the' facts  and  arguments 
then  presented.  I don/t  think  theissue  was  presented  or  argued  as 
it  was  in  the  Harper  casfo.  ! ; / ' i 

Senator  Ervin.  Well,  under  the  decision  in 'that  case,  any  State 
tax  would  be  void,  would  it  not,  because  Mr.  Justice  Douglas  said 
" / . / , /'  * 
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that' the  Virginia  poll  (ax  deniedequalprotectionofthe  laws  because 
it  Was  harder  for1  a poor  man  to  pay  his  (aid  tlan  it  was  for  a man  of 
affluence?1-  : .-j  -‘>ir 

Attorney  General  Katzenbach.  Yes/;  - > ; f 

Senator  Ervin.  Wouldn't  that  invalidate  every i State  tax?-  fr 

' Attorney  General  EatzbnbacW/'  Yes;  every  State  tax-^-  ■ --.t 

Senator  Ervin.  Every  one  without  exception i !■  ; f)  • • . ■ ■ i / 

Attorney  General  Katzenbach.  Every  State  tkx  as  a condition  to 
exercising  the  vote.  ‘‘  ! ' ‘ > • ; 

. Senator  Ervin.  Well,  the  equal  protection  of  the  laws  clause  doesn't 
say  anything  about  voting;  does  it?  It  h&B  no  reference  totbbt.  It 
invalidates ; evCryiact  which  denies  equal  protection  of  the  daws. 
Doesn't  every  State  tax  that  is  imposed  put  a heavier  burden:  oh,  a 
poor  man  than1  it  does  on  a man  of  affluence?  1 . 

Attorney  General'KATZBNBACH.  Not  every  State  tax  is  a condition 
of  a fundamental  right  to  express  yourself  ana  to  vote  in  a democracy, 
which' is  what  the  Court  is*  talking  about  in  that  case.  I just  don't 
believe,  Mr.  Chairman,  that  you  .believe  that  the.  Supreme  Court 
invalidated  every  tax  and  that  you  could  successfully  maintain  an 
action  not  to  pay  a property  tax,  or  cite  that  case  as  support  for  your 

Sosition.  Y ou  are  mucn  too  able  a lawyer  to  do  that.  You  wouldn't 
o that.; 

Senator  Ervin.  That  is  the  reason  I wondered  why;  the  Supreme 
Court  would  take  an  unsupp  or  table1  position  to  invalidate  a State 
law.  They  simply  said  that  Virginia  denied  the  equal  protection  of 
the  laws  because  it  was  harder  for  a poor  man  to  pay  a tax  than  it  was 
for  a man  of  affluence.  . - • 

; Attorney  General  Katzenbach.  And  because  that  was — i — 

Senator  Ervin.  And  the  tax,  incidentally/  was  the  amount  of 
money  that  a man  would  earn  working  at  the.  minimum  wage  for  72 
minutes  which  is  a terrible  burden. . < 

Let's  see  if  we  can  agree  on  one  or  two  other  things.  I think  one  of 
the  ablest  men  that  ever  sat  on  the  Supreme  Court  of  the  United 
States,  and  it  is  rather  unfortunate  he  came  to  it  at  an  advanced  age 
rather  than  in  his  youth,  was  Justice  Benjamin'  Cardozo,  who,  of 
course,  acquired  great  fame  as  the  Chief  Judge  of  the  New  York  Court 
of  Appeals.  He  said  in  the  case  oi  Sun  Printing  and  Publishing 
Association  v.  Ceramic  Paper  d Power  Co.,  236. New  York  337,  139 
Northeastern  470,  this: 

“We  are  not  at  liberty  * * he  was  speaking  of  the  New  York 
Constitution — “We  are  not  at  liberty  to  revise  while  professing  to 
construe."  ■ > ■■■>.' 

Do  you  have  any  quarrel  with  that  statement?  < 

Attorney  General  Katzenbach.  No,  dr:  of  course  not. 

Senator  Ervin.  And  Justice  Sutherland  had  this  to  say  in  West 
Coast  Hotel  Co.  v.  Paris,  300  U.S.  379,  440,  81  L.  Ed.,  703,  at  1 15: 

The  Judicial  function  is  that  of  interpretation.  It  does  hot  include  the  power  of 
amendment  under  the  guise  of  interpretation.  To  miss  the  point  of  difference 
between  the  two  is  to  miss  all  that  the  phrase,  "supreme  law  of  tne  land"  stands  for, 
and  to  convert  what  was  intended  as  an  inesoapable  and  enduring  mandate  into 
mere  moral  reflections.  , -j  ' . 

Do  you  have  any  quarrel  with  that  statement?  > 
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'i  Attorney  General  Katzhnbaoh^  Asa  statement,  I don't*  He  win 
dissenting  in  the  caseiflreoblleqt.  Iwouldsuspect  hisbrethrtin  iij 
the  majority  would  not  have  thought  that  it  applied  in  that  nituabibtn 
Senator  Ervin.  But,  you  certainly  .agree  that  the  judicial  function 
is  that  df  interpretation,  'and  that  it,  ,aoeh  hot  include  the.  power  of 
amendment  under 'guise  of  interpretation,  don't  you?  . > - 

Attorney  General  Katzenbach.:  Of  course;  that  is  correct.-  ; 
t , Senator  Ervin.:  And  / the /fundamental  difference  between  inter- 
pretation and  amendment  is  this,  is  it  not,  that  in  the  interpretation 
you  ascertain  and  give  effect  to  the  intent  of  the  document,  .and  in 
amendmentsyou  change  thd  meaning  of  the  document?  : t < /o 
Attorney*  General  Katzenbach.  Yes;  that  would  be  a good  defi- 
nifciom  . -i  . .->r  . ; • • = , ■->  :v-.  . - 

Senator  EJrvin.  Well  howj  I am;  trying  to  find  out  whether  you  are 
a convert  to  this  theory  that  judges  hare  a right-' to  amend  the  Con- 
stitution while  they  are  professing  to  interpret  it.  ' -.hi: 

Attorney  General-  Katzenbach.-  No,  of  course,  I don’t  think  they 
have  a right  to  amend  -the  Constitution,  and  I don’t  think  there  1s  t 
Justice  on  the  Supreme  Court  who  thinks  they  have  a right  to  amend 
the  Constitution.  ‘ . 

Senator  Ervin.  But,  nevertheless,:  the  Constitution  changesYrom 
time  to  time  in  its  meaning,  and  has  done  so  with  great  rapidity  ih 
recent  years1  without  any  change  in  its  phraseology,  being  authorized 
by  Congress  and  the  States  within  > the  purview;  of  the  fifth  article! 
isn’t  that  true?  . ; : • : ; 

• Attorney  -General  Katzenbach.  Nd;  I don’t  really  think  that  is 
true,  Senator.  It  might  be  true  to  say  that  the  Supreme  Court 
doesn’t1  always  interpret  the  Constitution  the  way  you  interpret  the 
Constitution,  or  the  way!  I interpret  the  Constitution.  - i - 
' Senator  Ervin.  Or  even  like  it  interprets'it. 

Attorney  General  Katzenbach.  What?  = < v . 

Sonaior  EnviN.  Or  even  theway  it  interprets  it.  - 

'•  Attorney  General  Katzenbach.  Or  even  the  way  the  Supreme 
Court  ' has  interpreted  it  itself  in  the'  past.  I think'  it  is -possible 
for  the  Supreme  Court  to  ‘ make  mistakes.  I think  it  is  possible 
for  them  to  correct' those  mistakes  and  still  be  perfectly  true  to  its 
oath.  I think-  it  is  possible  'for  - a'  court  to  overrule  prior  decisions, 
and  I don’t  think  whhh. they  overrule  a prior  decision  which  they 
believe  was  wrongly  decided,  that  we  should  put  the  stigma: upon 
them  of  saying,  now'thdy  arc  amending  the  Constitution.  - ' • “ 

In  general,  they  add  here  to  precedent  that  givhs  a good  deal  of 
stability,  if  they  do  so  from  timfe  to  time.  Cases  are  overruled  in 
this  regard,  ana  that ‘has  canted  a:  lot  of  debate  among  legal .philoso- 
phers as  to  what1  the.  Constitution  meant  aton6  time  after  its  inter- 
pretation and  what  it  mearis  another  time*  and  how  many  other  angels 
can  you  dance  on  the  head  of  that  phi;  But  the  fact  Of  the  matter 
is  that  sometimes  what  appears  to  some  to  be  a change  in  the 
Court's  interpretation  is.not  really  a change  iii  the  essential  meaning, 
language,  or  anything  else  Of  the  Constitution,  but  a change  in  tbB 
facts,  I just  oyer,  wthdut  going  into1  it/it ■ woifldjSeem^tci'^e'-.'OlBar 
that  what  the  Confess  Could  have  regulated  on  the  commerce  Elapse 
150  years  ago  may  be  different  today*  thim  ifc!  waS'then.  l ! 1 'I ;,v ; 

One  of  tne  essential  parts  of  that  is  that  there  is  quite  & 'bit  of 
difference  in  commerce.  Even  if  the  Constitution  has  remained  the 
/ / I 


erVILMUOHTB 


same,  the  basic  factual  ingredients;  that  you  art  dealing  witfrare  ;Vjry 
different.  • • a -Is sii ; ; ■ ■■'■•s.  i : h -jj.-Aj 

It  seems  to  me  quite  possible— -it  Is  a little  > artificial  I-  thbik,  = Mr. 
Chairman,  to  say  nowwnat  wbuld  the  draftsmen  of  the  Constitution 
have  decided  to  do  with  respect  to  airplanes;  simply ! because  it  is*  a; 
kind  of  an  artificial  'question  to*  ask  it  in  that  way  I think'  y^ou  can 
leek  at  What  they  did  do  with  various  things.*  You  can  look  at  their 
philosophy,  their  intents,  their  language,  and,  therefore/  the  Gonsti- 
tution  can  grow  to  adjust  to  the  problems ‘that  we  have  in  our  society, 


Senator  Ervin.  I hate  to  quarrel <witb  you1  agamt'bu  t the 1 power-^***' 

Attorney  General  KatzEnbacA.  I really  thought*  you  would  agree’ 
with  that.  t : ..  ! 

Senator  Ervin.  The  power  of  Congress  to  regiilate  interstate  com-’ 
more©  is  a power  which  extends  into  the  future,  and/  of  course/  it' 
attached  to  the  airplane  just  as  soon  as  the  airplane  started  crossing’ 
State  lines,  and  so  there  is  nochofige  in  the  Constitution  there  at  all. 
The  grants  of  power  under  the  Constitution  extends  to  the  future.  ; 1 

Attorney  General  Katzenbach.  Then  we  are  in  agreement  really 
oh  that,'  ’ E:  : • ‘ •«:  .v.'-il  ' t?  . « . • 'I.  'V.'  y\. 

Senator  Ervin.  I don’t  quarrel  with  the  theory  that  the  courts  have 
a right  to  overrule  decisions,  but  I think  that  Judge  Learned  Hand  in 
a speech  he  made  on  the  lire  of  his ’colleague,  Judge  Thomas  Swdn, 
laid  down  the  correct  rule  there.  He  spoke  oftherulethat  Judge 
Thomas1  Swan  applied  to  himaeUU'  He  said  first  he  would’ never  over- 
rule a prior  decision  unless  lie  thought  it  was  untenable'  when:  made/ 
and  second,  eveh  in  that  case  he  wouldn’t  overrule  it  if  a largo  body  of 
decisions  based  on  it  had  accumulated;' i « ^ *.  - ' 

In  my  opinion  that  is  a rule  which  ought  to  be  followed  on  overruling 
previous  decisions.  - * XWill  have  to  sayithat  I mn’t  agree  with  you  that 
the  Supreme  Coutt  Af  the  United  ot&tea  during  recent  years  hasn’t 
changed  the  meaning  of  the  Constitution,  for  all  practical  intents  and* 
purposes,  on  a number  of  occasions. 't  ■ * s!  ; ) . . 

NOw,  maybe  we  oan  agree  on  this,*  * Benjamin  Oardozo  said  In 
his  book  on  the  nature  of  the  judicial  process:  * t:  * . * 

If  the  /ufices  tnedc  a practice  of  substituting  their  pbi^onhl  notions  for  law  when 
they  made  decisions,  then  the  decisions  wo  would  have  would  be  benevolent  deJ 
visions,  if  the  judges  happened  to  be  benevolent  men,  but  that  autfh  a course  . of 
action  would  mark  the  end  of  the  reign  of  taw. : 

NoWj  do  you  have  any  quarrel  with  Jiistice  Oardozb’a  Btateriaentto 
thateffeot?  >•  ••  ' ri-t  -7S  wv-,:  >;r»  \;  ■ >. 

Attorney  General  KatzenRaoh.  No/I  don’t/  and  I don't  have  any 
quarrel  with  what  Judge  Hand  «did  about  Judge  Swan>  and  it  was  a 
very  beautifully  written  piece  when  he  said  it.  It  was  a i tribute,  as 
I recall,  to  Judge  SW&n,  and  ! think  it  (appears  in  the  Yale  Law  Journal 
of  the  year  I edited  it;i  '-ii  j.ij.  ■. 

Senator  Ervin.  Do  you  have-some^ questions  on  title  V?ti  > . ;.K( 
f ;Mi\;  Autry;  Just  At  coupleJ  n Mr.  'Attorney  General,  I think  pkrt 
of  your  justification  of.  fthe.  constitutionality  of  title  V/  as  Vou  Said/ 
is  the  alleged  * history  of<  discrimination,  States  supported  and;  private, 
in  many  of  our  States^  Whjiolu  If  I understand  jmu  right,  did  not1  exist: 
prior  to  the  decisions  inthewams  case/  th^Criiikbhank  cose /and'  the 
OwU ’ffightoiOfottur-ln  that  dorredt? vw  / ’!  t,  ^ 

.'(>  V mImJ  1 •;  ,7  :;''i  J,i • - 1 ! ; :r<if 1 ;»:  i(  i!:!  i Tjd;  f.;i  n 
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/ Attorney  General  Katzenbach.  That  is  .essentially  right.  I. 
didn’t  say  that  it  depended  on  that.  I don’t  think  it  does. 

• Mr.  Autry.  Not  completely,  T understand, 
i Attorney  General  Katzhnbach.  I don’t  believe  you  can  add  to 
your  argument  by  making  that  point. 

. Mr,  Autry.  It  was  my  understanding  from > the  legislative:  history 
of  the  14th.  amendment  that  the  reconstruction  amendments  were 
drafted  not  only  to  eliminate  slavery,  but  also  the  black  codes  which 
had  been  enacted  into  the  laws  in  many  of  the  States,  which  were 
expressly  overruled  by  the  14th  amendment,  and  which  constituted  a 
much  harsher  history  of  discrimination  for  the  consideration  of  the 
Court  in  the  Harris  case  and  the  Cruikshank  case. 

For  the  record,  the  Harris  case  and  Civil  Rights  Cases  are  still  the 
law  of  the  lbnd,  and:  Civil  Rights  Cases  1 think  were  mentioned  specif- 
ically and  confinned  again  by  the  majority  opinion  in  the  Quest 
cash.  Isn’t  that  right? ' 

Attorney  General  Katzenbach.  I wouldn't  say  that  the  majority 
opinion  expressly  confirms  the  Civil  Rights  Cases . 

Mr.  Autry.  It  cited  the  CivilRights  Cases . 

Attorney  General  Katzenbach.  It  cited  them  but  it  said  it  didn't 
agree  with  them  on  this. 

Mr.  Autry.  Without  overruling  the  Civil  Rights  Cases. 

Attorney  General  Katzenbach.  What? 

Mr.  Autry.  Without  overruling. 

Attorney  General  Katzbnbaoh.  They  came  precious  close  to 
overruling.  I don’t  want  to  split  a hair  with  you  on  that.  It  was. 
clear  that  on  the  scope  of  section  5,  at  least  Mr.  Justice  Brennan 
stated  in  that  opinion  that  he  did  not  agree  with  the  Civil  Rights 
Cases  insofar — ' ' ■ 

Mr.  Autry.  The  opinion  of  the  Court  whiefr  is  Justice  Stewart’s 

Sion  was  the  one  I was  speaking  of.  Possibly  he  didn’t  cite  the 
Rights  Cases. 

Senator  Ervin.  Yes,  he  recites  it. 

;Mr.  Autry.  It  was  my  understanding  that  be  did,  and  without 
overruling  it,  sir.  ■ 

Senator  Ervin.  He  cites  the  divided  position  that  the  majority 
of  the  Court  took; 

Attorney  General  Katzenbach.  For  the  proposition  that  we  agree 
about,  he  cited  the  Civil  Rights  Cases. 

Mr.  Autry.  At  least  they  have  not  been  overruled  yet. 

Attorney  General  Katzenbach.  He  cited  it  for  common  place, 
the  rights  under  the  espial  protection  clause  itself,  and  this  is  the 
point  on  which  the  chairman  and  IJbave  no  disagreement  about. 
Senator  Ervin.  Yes.  ' \ 

Mr.  Autry.  And  the  concurring  opinions  on  which  you  reply  for 
the  constitutionality  of  legislation  are  not  the  law  of  the  land  at  this 
point,  in  the  sense  that  these  earlier  cases  are.  ' 

Attorney  General  Katzenbach.  I rely  on  the  14th  amendment 
itself,  and  that  certainly  is  the  law  of  the  land. 

Mr.  Autry.  ,In  othenwords,  Mr.  Attorney  General;  you  are  predict- 
ing what  the  Court  will  hold  on  the  basiq  of  the  concurring  opinions.; 

Attorney  General  Katzenbach.  I womd  say/ that  the  concurring 
opinions  would  support  my  view  thattfte  14tn  amendment/  j section 
S of  the  14th  amendment  would  permit  title  ,Vr  authorize  title  V of 
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this  bil],  as  1 pomted  out  before,  I think  many  of  the  sections  of  it' 
don't  depend  on  the  14th  amendment  at  all.  Some  of  them;  I-' 
acknowledge,  do.  . ; . ■ -1 

Mr.  Autry.  And  you  are  not  relying  on  the  opinion  of  the  Court, 
Justice  Stewart’s  opinion? 

Attorney  General  Katzenbach.  No.  X don’t  think  there  is  any- 
thing in  Justice  Stewart’s  opinion  that  would  indicate  the  other. 

Mr.  Autry.  Again,  just  for  the  record,  Mr.  Attorney  General,  on 
page  19  of  vour  statement  yesterday  you  said: 

“Title  Vr>— and  this  is  about  two- thirds  of  the  way  down  in  the 
page — “Title  V would ’not  require  proof  of  specifio  intent  as  is  re- 
quired under  18  U.8.C.  241”  and  so  on,  ^ ’ 

Intent  is  required  to  the  extent,  though, isn’t  it,  that  the  crime  must 
be  committed  on  the  basis  of  race  or  color? 

Attorney  General  Katzenbach.  Yes. 

Mr.  Autry.  That  must  be  there.  And  the  intent 

Attorney  General  Katzenbach.  Section  601(a)  has  to  have  a racial 
motivation  related  to  these  acts. 

Mr.  Autry.  X understand.  There  must  be  racial  motivation,  as 
for  instance,  a white  man  killing  a Negro.  ; 

Attorney  General  Katzenbaoh.  Or  because  of  his  activities  on 
behalf  of . 

Senator  Ervin.  But,  if  I may  interrupt  counsel,  that  is  a limitation 
on  what  you  say  is  a veiy  broad  power  of  Congress.  Thel4th  amend- 
ment has  no  racial  conditions  in  it.  So  anybody  that  interferes  with 
State  laws  giving  them  equal  protection  of  the  law,  due  procoss,  Con- 
gress could  enact  laws  to  make  them  criminals  regardless  of  whether 
they  had  any  racial  motivation  or  not. 

Mr.  Autry.  In  other  words,  Mr.  Attorney  General,  there  is  nothing 
in  the  14th  amendment,  os  there  is  in  the  15th  amendment,  that  the 
deprivation  must  be  owing  of  race  or  color.  So  that  in  section  601(a), 
you  could  strike  “race,  color,  religion,  or  national  origin”  and  the 
constitutionality  could  still  be  sustained,  in  your  opinion. 

Attorney  General  Katzenbach.  I doubt  it  really.  I doubt  it.  It 
seems  to  me  that  section  5 refers  to  appropriate  legislation.  _ The 
problem  that  Congress  has  before  it  here,  ana  is  dealing  with,  is  the 
particular  problem  that  has  to  do  with  denial  of  equal  protection  of  the 
laws  because  of  various  racial  problems  that  existbecause  of  resistance 
to  various  laws  that  Congress  has  enacted,  because  of  efforts  to  in- 
terfere with  Negroes  getting  equal  protection  of  the  law. 

So,  I think  in  implementing  the  14  th  amendment,  it  is  important 
that  the  Congress,  in  doing  this,  act  with  respect  to  the  problem;  with 
respect  to  the  interference  that  it  sees  with  righto  that  are  guaranteed 
under  the  14  th  amendment,  and  as  to  which  there  is  evidence  before  it. 

I would  have  question  in  my  mind,  if  I were  to  follow  your  sugges- 
tion, as  to  whether  it  would  remain  appropriate  legislation  under  the 
14th  amendment,  since  it  would  be  dealing  with  a whole  group  of 
problems  that  there  is  no  evidence  before  Congress  are  in  fact  problems 
under  equal  protection  of  the  law. 

Mr.  Autry.  Mr.  Attorney  General,  when  a man — and  I know  you 
agree  and  Ithmk  ydu  sah}  this  this  morning — when  a man  is  robbed  or 
murdered,  regardless  of  race,  he  is  deprived  of  life,  liberty,  or  property 
without  due  process.  I take  it  from  what  you  just  said  then  that  the 
Court  would  require  a legislative  history  perhaps  that  lawlessness 
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exists  in  s' certain  area  regurdlesspf  racial  motivation,  before  Congreve 
could  come  in  and  set  up  a Federal  Code  of  Criminal  Procedure?  But, 
that  it  could  under  those  circumstances. 

.Attorney  General  Katzenbach,  It  is  hard  for  me  to  envision  those 

circumstances.  I would  guess  that  if , ; 

Mr.  Autry.  Assuming  in;  the  1920’s  in  Chicago,  and  I certainly 
wasn’t  there  and  I certainly  don’t, claim  that  it  existed,  but  assume 
that  gangsters  were  not  being  prosecuted,  police  were  not  doing  their 
jobs,  then  exclusive  of  any  other.  Federal  remedies  that  we  might  have, 
under  the  14th  amendment,. could  Congress  pass  legislation? 

Attorney  General  Katzbnbach.  I would  doubt  that  the  situation  in 
Chicago  would  have  been  sufficient  to  have  made  that  legislation — — r. 
Mr.  Autry.  Appropriate? 

Attorney  General  Katzbnbach.  Appropriate. 

Mr.  Autry.  What  makes  it  appropriate  today  in  your  opinion 
then  is  the  history  of  State  laws,  section  5 of — n- 
Attorney  General  Katzbnbach.  I think  the  history  of  State  laws 
and  the  facts  of  intimidation,  threats,  coercion  by  private  groups,, 
usually  as  a result  of  conspiracies,  is  what  would  justify  Congress  tak- 
ing action  here,  in  terms  of  the  history  of  the  14th  amendment.  It  is 
perfectly  accurate  for  you  to  say  that  the  14th  amendment  does  not 
itself  deal  exclusively  with  racial  problems,  in  its  much  broaden 
application.  I don’t  think  it  would  be  correct  to  say  that  the  14th 
amendment  at  the  time  of  its  enactment,  that  there  weren’t  an  awful 
lot:  of  racial  problems  on  their  minds  .at  the  time  that  they  enacted  it. 
But  I don’t  think  you  can  iust  sit  and  divorce  it  from  the  whole  problem 
of  slavery  and  race,  and  go  forth,,  by.  saying,  well,  it  . just  applies 
generally.  .• 

Mr.  Autry.  The  explicit  State  laws  that  existed  prior  to  ratification 
wore  much  more  stringent;  than  any  that,  existed  subsequently.  , The 
earlier  laws  were  the  “Black  Codes!’ which  you  talked  about  yesterday., 
Attorney  General  Katzbnbach,  : Perhaps  I could,  answer  your 
question  this  way.  As  I believe,  it  probably  would  be  constitutional 
for  the  Congress  to  implement  the;  14th  amendment  by  enacting  a law 
which  defined  what  they  meant  by -due  process  of  law  in  connection 
with. the  arrest  of  various  persons,  the  time,  of  arraignment  of  those 
persons.  I see  no  reason  why  Congress  woijjd  not  have  the  power  to. 
define  due  process  of, law  ip  that  way,  and  enact  a Federal-statute’ 
which  dealt  with  aspects  of  police  administration.  : _ - 

Mr.  Autry,,. -Mr.,  Attorney  General,  you,  the  chairman,  and#  the 
President  have  all  been  conceited  with,  the  rising  national ; crime 
problem.  You  haye  proposed  several  hills  to  correct  this,  iff  this 
problem  became  of  such  importance  that -you  felt  that  the  local  offi- 
cials were  incapable  of  handling,  .the  situation,  of  prosecuting  the; 
guilty,  of  maintaining  order,  could  - Congress  appropriately  under  the 
14th,  amendment  propose  robbery,  statutes,,. -assault  and  battery, 
Statutes?  . ; :i  ,K 

Attorney  General  Katzbnbach,  What  kind,  of  statutes?  , - 

Mr.  Autry.  Hobbery — anything-7-enact  a.  Federal  Criminal  Code 
applicable  to  States  in  .other,  words? 

Attorney  General  Katzbnbach^-'I  woujd  fiqd.it  very  difficult  to  en- 
vision the  kind  of  situation,  that  you  indicate.  :I(d;hmk,  hypothetically, . 
if  a State  were  ftp  abolish  all.itg  courts,  all  its,  police,  say.  everybody;  is 
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on  their  own,  dnd  so  forth,  ‘‘we  are  not  goidg  to  Support  any  police,  We 
are  not  going  to  protect  anybody  around  here/*  It  would  think  under 
those  icircumstances  that  it  would  be  possible  probably  for  the  Fed- 
eral  i<;>  ' ’ •;  v -if  : -i  i .i,-  . 

Mr.  Autry;  You  have -testified  on;  othet<  occasions  /that  in  many 
instances  the  local  police  noW  need  Federal  help  and  training,  that  they 
aren’t  able  tb  handle  the  situation  on  their  oWn,  that  they  need  our 
assistance.  The  Judiciary  Committee  is  considering  bills  now  to 
accomplish  this  very  purpose.  ■ * i . ; 

Attorney  General  Katzenbach.  X hadn’t  understood  that  this  was 
in  order  to  implement  equal  protection  of  the  laws.  I thought  it  was 
rather  to  solve  the  rising  crime  rate. 

Mr.  Autry.  The  rising  crime  rate  deprives  people  of  due  process 
of  law,  pf  life,  and  liberty.  .■  .1  : 

Mr.  Attorney  General,  to  go  on'  to  a technical  question  in  title  V, 
you  said,  that  there  must  be  jntent  to  commit  a cnmiml  act  because 
of  race,  color,  religion,  or  national  origin.  It  is  not  necessary  to  have 
the  intent,  however,  to  deprivd*  an  individual  6f  one  of  the  rights 
protected  by  nine  enumerated  subsections? 

. Attorney  General  Katzenbach.  Yes.  ■ . 

MivAutry.  So  that  if  a man  who  despised  another  because  of  bis 
race,  happened  :to;  kill  him  while  he  was  in  the  process  bf  registering 
to  vote,  he  cbuld  be  found  guilty  under  this  statute,  but  if  he.  killed 
him  wtiile  he  was:  standing  on  a street  corner  watching  the  girls  go 
by,  and  he  killed  that  man  because  of  his  rate  or  colors  he  would  not 
be  guilty.  ! i ; > ■ ■ 

Attorney  General  Katzenbach,  If  he  killed  him ; while  u he  / was 
acting,  In1  the  act  of  voting,!  because  as  you  say  lie -didn't  like  him, 

1 don’t  think  it  Would  be  a defense  to  this  to  say  that  “I  killed  him 
while  he  was  voting  because  of  his  color,  because  I didn’t  like  him!” 

Mr.  Authy.  In  other  words,  you  have  tb  find;,  only  one .1  tiling — 
the  intent  on  the  basis  of  race  or  color. ! <•  A *•  -::r-  - 

Attorney  General  Katzenbach.  Race  or  colon  ; . 

Mr.  AtJTRY.  You  don’t  have  to  find  that  he  was  trying:  to  interfere 
with  his  Federal  rights;  is  that  correct?  ' 

Attorney  General  Katzenbach.  That  is  correot. 

Senator  Ervin.  Mr.  Attorney  General,  I don’t  see  where  you  can 
draw  the  line,  if  the  14th  amendment  empowers  Congress  to  legislate 
in  respect  to  crimes  of  individuals,  I don’t  see  where  you  can  possibly 
draw  the  line  of  saying  you  can  only  legislate  where  the  crime  has  a 
racial  motivation,  because  the  14th  amendment  has  been  held  in 
cases  to  apply  to  everybody  regardless  of  what  race  they  belong,  and 
are  entitled  to  exactly  the  same  protection  at  the  hands  of  the  State. 

I think  that  on  your  theory,  that  there  is  no  limit  to  the  lengths,  that 
Congress  could  go,  because  the  equal  protection  of  the  laws  clause  does 
not  only  refer  to  operotion  of  schools,  but  it  is  also  concerned  with  the 
sale  of  fishing-licenses. 

Attorney  General  Katzenbach.  Mr.  Chairman,  I— — 

Senator  Ervin.  As  well  as  every  other  thing  that  is  done. 

: Attorney  General  Katzenbach.  Mr.  Chairman,  I didn’t  make  the 
test  of  what  Congress  otyild  do  within  the  scope  of  the  equal  protec- 
tion clause  without  more — I said  that  if  Congress  had  the  power  to 
enact  legislation,  it  had  to  be  appropriate  legislation.  Therefore,  I 
thought  they  should  be  dealing  with  the  problem  that  existed,  that 
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they  believed  existed  and  that  they  felt  that  this  legislation  won 
necessary  and  appropriate  to  cure.  That  would  be  my  effort  to  draw 
the  line.  Now  you  say  I can’t  draw  the  line.  I guess  I can’t  draw  it 
to  your  satisfaction.  I can  draw  it  to  mine. 

Senator  Ervin.  I don’t  think  any  line  can  be  drawn,  because 
Congress  has  the  same  obligation  to  see  that  everybody  is  not  denied 
the  equal  protection  of  the  laws.  That  is  not  a special  privilege  of 
people  because  they  are  Negroes.  It  belongs  to  members  of  the 
Caucasian  race,  and  so  if  a problem  exists,  I don’t  see  why  under  your 
theory  Congress  couldn’t  pass  laws  to  take  care  of  people  that  are 
being  mistreated  by  gamblers,  or  even  take  Dr.  Fell  or  the  poet  who 
said,  “I  do  not  love  thee.  Dr.  Fell.  The  reason  why,  I cannot  toll 
But,  this  alone  I know  full  well,  I do  not  love  thee,  Dr.  Fell,” 

I would  'say  by  the  same  token,  if  you  are  right  in  your  position, 
that  Congress  can  legislate  about  conspiracies  that  were  directed 
against  Dr.  Fell  merely  because  the  man  didn’t  like  him,  regardless  of 
his  race. 

Attorney  General  Katzenbach.  Try  it  this  way,  Senator,  to  bob  if 
we  can  clarify. 

Here  we  are  dealing  with  certain  rights  that  are  specifically  guaran- 
teed by  the  Constitution,  by  appropriate  legislation  of  Congress. 
We  are  dealing  with  right  to  vote,  to  go  to  school,  to  participate  in 
programs,  have  equal  employment.  The  substantive  basis  of  those 
rights  was  that  a certain  group  or  class  was  being  denied  those  rights. 
So  we  are  quite  narrowly  hitting  at  these  specific  activities  based  oh 
Federal  rights  or  which  need  to  be  protected  in  order  to  effectively 
protect  Federal  rights. 

Now,  if  you  take  what  counsel  suggested,  gang  murders  in  Chicago, 
it  is  very  difficult  from  at  least  my  recollection  of  them,  and  I stand 
to  be  corrected  on  this,  I don’t  believe  that  they  went  to  any  parti* 
cular  class  of  people.  I don’t  believe  that  it  was  a class  of  people 
that  was  entitled  to  a particular  Federal  right  as  these  ore.  So  what 
we  are  attempting  to  ao  here  is  to  say,  look,  the  Federal  Government 
has  by  Federal  law  guaranteed,  to  people  certain  rights,  guaranteed 
some  of  these  under  the  14  th  amendment,  but  it  is  guaranteed  to 
others  under  the  commerce  clause,  under  the  raising  and  spending 
of  money,  Federal  money,  and  so  forth.  It  is  guaranteed,  these 
rights,  to  various  people. 

Now  here  we  start  with  that.  We  are  saying  now,  can  Congress, 
in  enforcing,  in  making  sure  that  these  rights  are  effective,  can  Con- 
gress prohibit  private  action  with  respect  to  interference  with  these 
activities  based  on  Federal  rights  or  so  related  to  such  rights  as  to 
make  appropriate  the  punishment  of  interference  with  them. 

My  answer  to  that  is  "Yes."  It  seems  to  me  the  difficulty  with  other 
interpretations  is  that  first  of  all  you  have  got  to  have  a federally 
guaranteed  right  on  which  Congress  can  itself  legislate  before  we  can 
then  go  into  criminal  sanctions  against  private  individuals  or  con- 
spiracies, attempting  to  deprive  the,  class  thus  protected  on  that 
Federal  right  from  enjoying  that  right. 

Senator  Ervin.  The  thing  you  overlook  so/fhr  as  the  14th  amend- 
ment is  concerned  is/  that  under  the . 14th  amendment  whatever 
obligation  rests  upon  the  Federal  Government  to' secure  any  guarantee 
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-that  is  madegoesto  every  person  in  the  United Statesjregardlessibf 
hid  race,  regardless  of  his  sex,  his  or  her  sex,  regardless! 'of  everthing 
else.  It  belongs  to  every  human  being.  And  I don't  think  you  can 
aay  we  can  protect  only  Negroes  and  not  protect  everybody!  . 

I am  talking  about  the  question  of  power.  Of  course,  if  the1  Con- 
gress wants  to  pick  out  one  group  of  people  and  say  “We  are  going 
to  protect  them  and  we  don't  care  wnat  happens*  to  other  people  ■ 
it  can  do  that.  That  is  the  exercieo  of  power  rather  than  the  pow- 
er, but  I see  absolutely  no  limitation  upon  the  powei1  of  Congress  to 
pUnish  conspiracies  and  crimes  of  individuals  on  your  theory,  your 
interpretation  of  the  14th  amendment.  I think  that  is  the  great 
danger. 

Attorney  General  Katzenbach.  I wouldn't  want  to  be  thought 
to  be  saying,  as  I think  you  indicated,  that  I thought  that  title  V 
here  applied  to  somebody,  to  a white  threatening  or  intimidating  a 
Negro  from  voting,  and  would  not  apply  to  a Negro,  threatening  or 
intimidating  a white  from  voting.  I think  that  it  will,  although  I 
think  the  problem  we  have  been  talking  about  has  been  more  in- 
clined to  be  around  the  other  way. 

Senator  Ervin.  Yes,  but  why  could  you  say  a limitation  based 
on  race  and  not  say  that  you  wouldn't  have  the  same  power  to  legis- 
late about  a Republican  interfering  by  conspiracy  or  otherwise  with 
a Democrat,  or  vice  versa?  They  are  entitled  to  exactly  the  same 
protection  under  the  14th  amendment  that  people  are  on  the  basis 
of  race. 

Attorney  General  Katzenbach.  1 think  this  hill  would  apply  to  a 
Republican  shooting  a Democrat  voting,  or  a Democrat  snooting  a 
Republican  voting. 

Senator  Ervin*  Irrespective  of  the  question  of  race?  - 

Attorney  General  Katzenbach.  If  it  was  because  of  his  race,  color, 
religion,  national  origin. 

Senator  Ervin.  Under  your  interpretation  of  the  hill,  as  far  as  the 
Federal  Government  is  concerned,  Democrats  can  shoot  Republicans 
without  being  subjected  to  any  penalties  by  the  Federal  Government, 
and  vice  versa?  ‘ ? • 

Attorney  General  Katzenbach.  Yes,  sir. 

Senator  Ervin.  I just  wonder  why  we  are  not  as  equally  concerned 
about  the  protection  of  Democrats  and  even  of  Republicans  as  we 
are  of  people  on  tbe  basis  of  race? 

Attorney  General  Katzenbach.  Because  the  Democrats  and  Re- 
publicans, whether  one  was  a Democrat  or  whether  one  is  a Republican, 
has  hot  to  my.  knowledge  been  the  subject  of  quite  the  same  amount 
of  concern  in  this  country  that  the  problem  of  securing  the  right  to 
vote  and  the  right  to  participate  fully  in  our  society  nas  been  with 
respect  to  our  Negro  citizens. 

Senator  Ervin.  Have  you  ever  heard  of  Woodford  County,  Ky.?  I 
think  you  will  find  there  have  probably  been  more  murders  over 
election  there,  irrespective  of  matters  of  race,  than  there  have  been 
in  Mississippi  on  racial  matters. 

Mr.  Autry,  Mr.  Attorney  General,  could  I ask  a question  in  regard 
to  my  earlier  question  concerning  your  objection  to  an  amendment  to 
title  V?  Suppose  it  were  worded  this  way:  “Whoever,  whether  or 
not  acting  under  color  of  law  by  force  or  throats  of  force,  (A)  injures, 
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lifttimidates/  pr  'interferes  tviths  or  attempts  toi  injure,  intimidate  (fir 
interfere,  with  rtny  person  while  engaging  in  any  federally}  protected 

right.’*  ■ : > ! ,!  

Ail  subseotionB.and  the i mention  of  race  and : national  prigin  would 
be  deleted!  Wouldn't  that  accomplish  the  same  purpose? . 

• Attorney  General  KatAbnbaOh.  It  would  be  very  much  like  re- 
enactment of  section  . 241,  making  very  clear  that  it  was  to  apply  to 
private  grOups.  I think  a for  preferable  way  of  doing  it  because  the 
specifio  rights  that  are  protected}  areset  forth  in  the  statute*  That  is 
an  approach  that  could  bb  taken.  I think  it  would;  also  have  the 
effect  of  bringing  back: the  notion  that  you  had  to  show  specifically 
what  right  it  was  he  intended  to  interfere  with.  The  difficulty  1 
think' would  be  obviated 'by  specifying  these  particular  rights  that 
you  don’t  have  to  go  out  of  the  bound  of  this  statute  to  know  what 
they  are.  .So  I would  think  as  a matter  of  draftsmanship,  and  a 
matter  of  care,  and.  as  a matter  of  professionalism,  that  would  be  far 
less  preferable;.  Nor  do  I think  it  would  have  the  support  of  the 
chairman.  r ; . 

Mr.  Autry.  If  we  are  to  limit  it  then  to  race,  creed,  national 
origin,  why  would  it  not  be  preferable  to  take  the  amendment  that 
the  chairman  offered  this  morning,  which  specifically  limits' it  to 
those  things,  as  the  14th  amendment  does  not.  1 

Attorney  General  KXtzenbach.  . The  amendment ' that  I thought 
the.  chairman  offered  this  morning  is  an  amendment  to  the  Constitu- 
tion. • 1 ! 

Mr,:  AuTirtv ’That  is  right.  i ■ ■■  - . ; , t . . . ? .>  ■)  , .■■  ■ , / 

. Attorney  General  KXtzenbach.  I don't:  think  ; that  amendment 
to  the  Constitution  is  necessary.  ■ 

Senator  EnviN-  It  would  put  a limitation  on  the  power  Of  Congress, 
It  would  have  that  advantage.;  It  would  restrict  it  to  matters  of 
race  or  religion  or  national  ongin.  t >'■  : ••.  ■ • 

Attorney  Goncral  KatzejnbacH.  As  T have  said,.  Senator,  I think 
thepower  of.  Congress  is  limited; where  it  is  appropriate  in  sCcti0n  6 
to  deal  with  problems  that  are.  real,’ that  are!  actual,  to  which  there 
has  been  testimony,  and  I don’t  think  anybody  questions  the  fact 
that  securing  these  rights, : certainly  < nobody  ini  my  position  would 
question  thb  fact  that  in  scouring  these  rights  it  takes  sun  awful 
lot  of  work'  and  effort,  and  that  there : is,  a good  deal  of  opposition 

tO  it.  : ;V: 

It  'seems  to  mer  that  guaranteeing  these  that  have  been  there  in 
the  14th  amendment  applicable  £b  everyone  for  a long  time  has  not 
been  realized  for  Negroes.  That  was  the  purpose  of  the  basic  legis- 
lation. It  was  the  purpose,  of  the' 1964  act.  It  was  the  purpose  of 
the. 1966  act. : It  is  the  purpose  of  this  act»  and  it  is  the  purpose  of  this 
title.  f * . * 

Mr.  Autry.  Mr.  Attorney  General,  the  Senator  mentioned  the 
Harlan  footnote.  I take  it,  for  the  record,  you  disagree  with  his 
reasoning  that  part  2 of  the  decision  ‘‘seems  to  me.to  be,  at  the  very 
least,  it  is  extraordinary."  This  is  Justice  Harlan  in  the  Guest  case 
again,  \ f ' 

Attorney  General  HJatzenbach,’  Yob;  I disagree.  I don’t  disagree 
with  Justice  Harlan  hiving  the  right  to  Bay  it/to  express  his  view  on 
it,  but  I disagree  with  the  view.  -Y  •) 
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Senator  Ervin.  Thank  you  very  much.  We  will  recess  now  until 
10:30  tomorrow  morning. 

Attorney  General  Katzenbach.  Thank  you,  Mr.  Chairman. 
Senator  Ervin.  As  far  as  I am  concerned  1 can  assure  you  that  we 
Have  disposed  of  title  V. 

Attorney  General  Katzenbach.  There  are  only  four  more  titles, 
Senator. 

(Whereupon,  at  4:25  p.m.,  the  subcommittee  recessed  until  10:30 
a.m.  Wednesday,  June  8,  1966.) 
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WEDNESDAY,  JUNE  8,  1968 

TJ.S.'  Senate, 

Subcommittee  on  Constitutional  Rights, 

op  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

!>- ' The  subcommittee  met,  pursuant  to  recess,  at  10:30  a.m.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Samuel  J.  Ervin,  Jr., 
presiding. 

Present:  Senators  Ervin,  Kennedy  (of  Massachusetts),  and  Javits. 
^ Also  present:  George  Autry,  chief  counsel;  H.  Houston  Groome,  Jr., 
ILawrence  M.  Baskir,  Lewis  W.  Evans,  counsel;  and  John  Baker, 
^minority  counsel.  t 

| Senator  Ervin.  The  subcommittee  will  come  to  order. 
jr;  I would  like  to  read  the  following  from  16  Am.  Jur.  2d,  subject: 
^Constitutional  law,  section  476  at  page  831. 

I In  all  oases  where  the  Constitution  seeks  to  protect  the  rights  of  the  citizens 
iagainst  discriminative  and  unjust  laws  of  the  state  by  prohibiting  such  laws,  it 
does  not  denounce  individual  offenses,  but  the  abrogation  and  denial  of  rights, 
'for  which  it  clotheB  Congress  with  the  power  to  provide  a remedy.  The  Pbur- 
teenth  Amendment,  therefore,  does  not  authorize  direct  legislation  by  Congress 
to  regulate  the  conduct  of  citizens  among  themselves,  oven  though  such  individual 
Conduct  abridges  the  privileges  and  immunities  of  citizens  of  the  United  States. 
The  legislation  authorized  to  oe  adopted  by  Congress  for  enforcing  the  Fourteenth 
Amendment  is  not  direct  legislation  on  the  matters  respecting  Which  the  states 
Are  prohibited  from  making  or  enforcing  certain  laws  or  doing  certain  acts,  but 
is  corrective  legislation,  such  as  may  be  necessary  or  proper  for  counteracting  and 
redressing  the  effect  of  such  laws  or  aats;  although  the  civil  rights  guaranteed 
by  the  Fourteenth  Amendment  cannot  with  impunity  be  Impaired  by  the  wrong- 
ful acts  of  individuals  unsupported  by  state  authority' In  the  shape  of  laws, 
customs,  or  judicial  or  executive  proceedings,  such  impairment  is  simply  a private 
wrong  or  a crime,  and  the  rights  thus  violated  remain  in  full  force  and  may  be 
vindicated  by  resort  to  the  laws  of  the  state  for  redress—the  right  itself  is  not 
destroyed  by  such  state  action  as  to  permit  Congress  to  intervene. 

That  deals  with  what  legislative  power  Congress  has  under  the  priv- 
ileges and  immunities  provision  of  the  1st  section  of  the  14th  amend- 
ment, 

I now  read  from  16  Am.  Jur,  2d,  subject:.  Constitutional  Law, 
section  546,  at  page  936,  which  has  reference  to  the  powers  of  Congress 
to  legislate  for  the  enforcement  of  the  provisions  of  the  1st  section  of 
the  14th  amendment  insofar  as  it  involves  the  guarantee  against  due 
process. 

The  Fourteenth  Amendment  did  not  invest  and'  did  not  attempt  to  invest 
Congress  with  power  to  legislate  upon  subjects  which  are  within  the  domain  of 
itate  legislation.  And  the  guaranty  of  due  process  adds  npthing  to  the  rights  of 
me  citizeji  as  against  another.  It  is  a prohibition  applicable  to  the  acts  of  the 
itate,  and  does  not,  of  itself,' scourc  tb  individuals  whodo  rights  may  be  trans- 
iresged  by  the  state,  a remedy  by  way  of  reparation. 
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(At  this  point  Senator  Kennedy  entered  the  hearing  room.) 

Senator  Ervin.  I now  wish  to  read  from  16  Am.  Jur,  2d  Series, 
subject:  Constitutional  Law,  section  461,  page  866,  the  following, 
which  deals  with  the  power  of  Congress  to  legislate  for  the  enforce- 
ment of  the  provisions  of  the  1st  section  of  the  14th  amendment 
concerning  the  equal  protectioil  Of  the  laws. 4 

The  equal  protection  clause  was  designed  as  a safeguard  against  acts  of  the 
state  ana  pot  against  the  conduct  of  private  individuals  or  persons.  It  does  not 
add  anything  to  the  rights  which  one  citizen  has  against  another  under  the  Con- 
stitution. Private  conduct,  abridging! individual ‘rights. does  no  vfolcnce  to  the 
equal  protection  clause  unless  to  some  significant  extent  the  state  in  any  of  its 
manifestations  has  been  foy  nd  to  have  become  involved  in  it. 

I read  part  of  footnote  15,  which  cites  Burton,  v,  Wilmington  Parking 
Authority,, 3Q 5 U.S.  715.  ■ ; < > 

The  action  inhibited  by  the  equal  protection  clause  of  the  Fourteenth  Amend- 
ment is  only  such  action  as  may  fairly  be  said  to  be  that  of  the  states,  ,but  is  state 
action  of  every  kind,  including  state  participation  through  any  arrangement, 
management)  funds,  or  property;'  the  amendment  erects  ho  Shield  against  merely 
private  conduct,  however  discriminatory  or  wrongful,  unless  to  some  significant 
extent  the  state  in  any  of  its -manifestations1  becdmes  involved  in  it;:  > ■ ■ " ■ 

Mr,  Attorney  General,  I would  like  fo  make  my  position  clear  with 
respect  to  title* V'.  1 do  not  oppose  Federal  legislation  which' under- 
takes to  punish, the  use  of  force  or,the  threats  of  force,  tq  deny  any 
man  a constitutional  right  wherq  the  right  is  hot  based  uppri  the  14th 
amendment:  ■ ' ' : ' 1 ’ 1 v:‘  , , :!  ! 

I do  not  favor  title  V w itsfpr&seht’  fohm,  even  with  respect  to  inter- 
ference'with  rights  outBide  of  the  14th  amendment  domain;  for  the 
very  simple  reason  I dp  not  believe  that  it  is  good  polioy'for  the 
Government  to  pick  Out  .one  group  of  citizens  and  protect  thentahd- 
not  protect  all  Americans. ' . . ; 

In  other  words,  I agreethafc  it  is  Within  the  legitimate  domain  of 
congressional  power,  and  I would  support  exercise  of  such  power  were 
Congress  to  make  it  a federal  crime  toforcibly  interfere  with  a man’s 
right  to  cast  a ballot  in  a Federal  election.  ..  : , 

I do  not  believe,  however,  in  restricting  that  crime  to  mere  action 
based  upon  racial  motivation  i I think  the  Government  ought  to  be 
equally  concerned  with'  the  protection  of  All  Americans,  all  160  million 
or  them,  insofar  as  they  are  eligible  to  vote  in  Federal  elections,  and  I 
think  that  if  a party  is  assaulted  to ‘prevent  him  from ‘.voting  in  a 
Federal  election,  on ^account  of  the  color  of  his  necktie,  that  hip  is 
equally  entitled  to  be  protected  as ‘if  the  assault  were  based  on'  the 
color  of  his  skin.  So  it  you  amend  title  V along  these  lines  I would 
support  it.  ; r ■ 

Now  my  position  on  the*14th  amendment  is  simply  this:  I am  saying 
this  by  wayof  summary,  and  I hope  I Won’t  have  to  allude  \toit  any- 
more, the  14th  amendment, 1 insofar  as  any  relevant  sections : are 
concerned,  authorizes  Congress  to  deal  only  with  action  by  a State 
which  denies  due  process  oflaw4,  or  the  equal  protection  of  the  laws,  or 
deprives  one  of  the  privileges  and  immunities  of  national  citizenship. 

It  is  doing  strange  things  to  the  language  to  maintain  that  a consti- 
tutional provision  which  only  authorizes  Congress  to  act  in  respect  to 
State  action  also  authorizes  Congress  to  act  With,  respect  to  individual 
action,  I Would  go  , along with the  constitutional  amendment  to 
allow  legislation,  and  despite  my  feeling -that  all  citizens  are  entitled  to 
equal  protection,  I would  even  restrict  it  to  racial  motivation,  simply 


c^.  X& 

because,  as  a practical  matter,  tl^e  equal  protection  of  the  ;^ws  clause 
can  apply  conceivably  to  every  transaction  between  ftState.orJepy 
of  its  officials  down  to  the  policeman  or  the  constable.  I would 
not  want  the  Federal  Government  to  assume  responsibility  on  that 
broad  a field  for  enforcement  of  criminal  laws,  or  have  that  power.  ! 

Now,  I recognize  that  six  of  the  Justices  in  the  Guest  case  have  made 
an  obiter  dicta  statement,  which  you  and  I interpret  differently.  I 
interpret  those  Justices  to  say  if  Congress  shall  pass  a law  such  as  the 
kind  you  suggest,  and  somebody  shall  hereafter  violate  that  law,  pnd 
the  case  involving  that  violation  shall  hereafter  come  before  this 
Court,  we  promise  here  and  now  that  we  will  adjudge  the  law  valid 
before  the  law  is  passed,  before  the  case  arises,  before  the  facts  come 
into  existence,  ana  before  we _ have  heard  argument. 

I agree  with  the  characterization  of  Justice  Harlan  that  this  obiter 
dicta  is  at  the  least  extraordinary. 

Now  I recognize,  and  I say  this  with  sadness,  but  I say  it  with  all 
the  sincerity  of  which  I am  capable,  that  these  six  Justices,  as  they 
have  stated,  are  prepared  to  hold  legislation  of  this  kind  constitu- 
tional. I,  unfortunately  but  very  sincerely,  entertain  the  opinion 
that  a majority  of  the  Supreme  Court  as  now  constituted  will  un- 
doubtedly uphold  any  act  of  Congress,  no  matter  how  inconsistent  it 
may  be  with  the  words  of  the  Constitution,  and  no  matter  how  incon- 
sistent it  may  be  with  the  previous  decisions  of  the  Court,  and  no 
matter  how  inconsistent  it  may  be,  with  the  Federal  system  of  Govern- 
ment set  up  by  the  Constitution,  if  it  has  the  effect  of  concentrating 
further  powers  in  the  Federal  Government,  and  diminishing  the 
powers  of  the  States  and  local  government. 

I hate  to  aay  that  but  that  is  my  honest  opinion,  and  I might  add 
in  this  connection  that  I am  not  the  only  one  who  entertains  this 
opinion.  I would  like  to  read  from  one  of  the  opinions  of  the  Supreme 
Court  of  the  United  States,  volume  344,  the  concurring  opinion  of  the 
late  Justice  Robert  H.  Jackson  in  Brown  v.  Allen,  and  T read  from  page 
643: 

Court  no*' longer  respects  impersonal  rules  Of  law,  but  Is  guiJwi  In  these  matters 
by  personal  impressions  which  from  time  to  time  may  be  Bhared  by  a majofity 
of  the  justices.  Whatever  has  been  intended,  thlB  Court  also  has  generated  an 
impression  in  much  of  the  judiciary  that  regard  for  precedents  and  authorities 
is  obsolete;  that  words  no  longer  mean  what  they  have  always  meant;  that  the 
law  knows  no  fixed  principles. 

Justice  Jackson  added  this  on  page  546: 

But  I know  of  no  way  that  we  can  have  equal  justice  under  law  except  we 
have  some  law. 

Justice  Jackson  is  not  the  only  man  that  shares  these  opinions. 
As  you  undoubtedly  know,  on  August  23,  1958,  the  State  chief 
justices,  that  is,  the  presiding  justices  of  the  highest  courts  of  the 
States  of  the  Union,  had  a meeting  in  Pasadena,  Calif.,  and  adopted 
a resolution  in  which  they  pointed  out  many  decisions  of  the  Supreme 
Court  which  were  incompatible,  in  their  judgment^  with  the  system 
of  Federal  Government  established  by  the  Constitution,  and  in  which 
they  took  the  unprecedented  action  of  imploring  the  Supreme  Court 
cf  the  United  States  to  exercise  the  very  highest  of  all  judicial  virtues, 
namely  the  judicial  virtue  of  self-restraint.  I am  not  going  to  under- 
take to  read  what  the  chief  justices  of  36  States  said.  These  chief 
justices  came  from  States  north,  south,  east,  and  west. 
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I riall  yout  Attention  to  what  thriy  said  in  the  fourth  Section  of  thefif 
restiliitiohi 


■ i'  ■ ..  r , ■ : • ■■  • « 

. Tfiat  hte  conference  believes**,*  tjiat  a .fundamental  purpose  of  having  a, 
written  constitution  is  to  promote  the  ccrtaiiity  and  stability  of  the  provisions  or 
law  set  forth  In  such  a constitution.  ■ ‘ 


The  entire  resolution  which  appeared  in  U.S.  News  & World  Report 
for  October  3,  1968,  will  be  printed  at  this  point  in  the  body  of  the 
record. 

(The  article  follows:) 


{From  U.0.  News  & World  Report] 

What  36  State  Chief  Justices  Said  About  the  Supreme  Court 

FOR  THE  FIRST  TIME,  HERE  IS  FULL  TEXT  OF  HISTORIC  REPORT  1 * 


The  uhief  justices  of  36  States  recently  adopted  a report  critical  of 
the  Supremo  Court  of  the  United  Statesj  declaring  that  the  Court 
11 ‘has  tended  to  adopt  the  role  of  policy  maker  without  proper  judicial 
restraint*11 

This  report,  approved  by  the  chief  justices  of  three  fourths  of  the 
nation's  States*  found  that  the  present  Supreme  Court  has  abused 
the  power  given  to  it  by  the  Constitution,  The  Court  is  pictured 
as  invading  fields  of  Government  reserved  by  the  Constitution  to  the 
States, 

Full  text  of  this  historic  document  has  not  previously  been  given 
wide  distribution.  It  is  printed  below*  together  with  the  formal 
resolution  of  approval  by  the  Conference  of  State  Chief  Justices, 

The  Conference  of  Chief  Justice^  meeting  in  Pasadena,  Calif.,  on  Aug.  US,  1958 , 
adopted  a resolution  submitted  by  its  Committee  on  FederalrState  Relationships  as 
Affected  by  Judicial  Decisions * Vote  on  the  resolution  was  86  to  8f  with  B members 
abstaining  and  4 not  present*  Text  of  the  resolution: 


Resolved: 


1.  That  this  Conference  approves  the  Report  of  the  Committee  on  Federal- 
State  Relationships  as  Affected  by  Judicial  Decisions  submitted  at  this  meeting* 

2,  That,  in  the  field  of  federal-State  relationships,  the  division  of  powers 
between  those  granted  to  the  National  Government  and  those  reserved  to  the 
State  Governments  should  be  tested  solely  by  the  provisions  of  the  Constitution 
of  the  United  States  and  the  Amendments  thereto* 

3,  That  this  Conference  believes  that  our  system  of  federalism*  under  which 
control  of  matters  primarily  of  national  concern  is  committed  to  our  National 
Government  and  control  of  matters  primarily  of  local  concern  is  reserved  to  the 
several  States,  is  sound  and  should  be  more  diligently  preserved, 

4.  That  this  Conference,  while  recognizing  that  the  application  of  constitutional 

rules  to  changed  conditions  must  be  sufficiently  flexible  as  to  make  such  rules 
adaptable  to  altered  conditions,  believes  that  a fundamental  purpose  of  having  a 
written  Constitution  is  to  promote  iho  Certainty  and  stability  of  the  provisions  of  tow? 
set. forth  in  suck  a Constitution*  / 


i Report  on  high  court:  Who  wrote  it*  whoapprayed  It: 

Thcso  10  State  justices  wore  members  of  the  committee  which  drew  up.tho  report  on  the  Supreme  Court: 
r Frederick  W.  Brune,  Chief  Judge  of  Maryland,  Chairman,  \ 

Albert  Conway,  Chief  Judge  of  Now  York,  \ 

John  Ft.  Dethmers*  Chid  Justice  of  Michigan, 

, William  B,  Duckworth,  Chief  Justice  of  Georgia. 

, John  Et  Hickman,  ClileT  Justice  of  Texas, 

John  E,  Martin,  Chief  Justice  of  Wisconsin. 

Martin  A,  Nelson,  Associate  Justice  of  Minnesota* 

William  C>  Perry,  Chief  Justice  of  Oregon,  ^ 

TbyJorH,  IJlukos,  Chief  Justice  of  South  Carolina.  ' 

Raymond  fl*  Wilkins,  Chief  Justice  of  Massachusetts* 

Also  voting  to  apprevo  the  report  were  chief  Justices  from  26  other  States:  Alabama,  Aritona,  Colorado, 
Delaware,  Florida,  Idaho,  Illinois,  Iowa.  Kansas,  Kentucky,  Louisiana^  Maine*  Mississippi,  Missouri, 
Montana,  Nebraska,  New  Hampshire,  New  Mdrioo*  North  Carolina,  Ohio,  Oklahoma,  youth  Dakota, 
Tennessee,  Virginia,  was  mug  ten,  Wyoming*  / 

Voting  against  the  report  wire  chief  Justices  from  seveb  States*  am  territory:  California,  New  Jersey, 
Fennsyivante,  RbodMsland,  Utah,  Vermont,  West  Virginia,  Bewail,  ' 

Abstaining:  Nevada,  North  Dakota,  . 71  ■ ■ / 3 

Not  i>reaen)f  Arkansas,  Connecticut,  Indiana,  Puerto  Rico,  / . . 


. / 


. i 

r 
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,5.  >That.  this  Conference  hereby  respectfully  urge#  itbat, the  Supren  eCourti  of 
the  United  States,  in  exercising  the  . great  power#  confided. to  it  for  the  .determinat 
tion  of  questions  ns  to  the  allocation  ana  extent  of  .national. and  State. power#; 
respectively,  and  as  to  the  validity  under  the  Federal  Constitution,  of  the  exerofse 
of  powers  reserved  to  the  States,  exercise  one  of  the  greatest  of  all  judioiftlpowere^- 
the  power  of  judicial  eety-restraint — by  recognising  and  giving  effect  to  the  difference 
between  that  which,  on  the  one  hand,  the  Constitution  may  prescribe  or  permit; 
and  that  which,  on  the  other,  a majority  of  the  Supremo  Court,  as  from  time  to 
time  constituted,  may  deem  desirable  or  undesirable,  to  the  end  that  our  system  of 
federalism  may  continue  to  function  with  and  through  the  preservation  of  local 
self-government.  i : • . ; ' 

. 6.  ■ That  thtfl  Conference  firmly  believes  that  the  subjeot  with  which  the  Com- 
pilttee  on  Federal-State  Relationships  as  Affected  by  Judicial  Deoisjons  has  been 
concerned  is  one  of  continuing  importance,  and  that  there  should  be  a committee 
appointed  to  deal  with  the  subjeot  in  the  ensuing  year. 


Following  is  full  text  of  the  Committee’s  report  as  approved  by  the  State  chief 
jueticee:  . ....... 


FOREWORD 


Your  Committee  on  Federal-State  Relationships  as  Affected  by  Judicial 
Decisions  was  appointed  pursuant  to  action  taken  at  the  1957  meeting  of  the 
Conference,  at  which,  you  will  recall,  there  was  some  discussion  of  recent  decisions 
of  the  Supreme  Court  of  the  United  States  and  a resolution  expressing  concern 
with  regard  thereto  was  adopted  by  tho  Conference.  This  Committee  held  a 
meeting  in  Washington  In  December,  1957,  at  which  plans  for  conducting  otir 
work  were  developed.  This  meeting  was  attended  by  Sidney-  Spector  *of  the 
Council  of  State  Governments  and  by  Professor  Philip  B.  Kurland  of  the  Uni- 
versity of  Chicago  haw  School. 

The  Committee  believed  that  it  would  bo  desirable  to  survey  this  field  from 
the  point  of  view  of  general  trends  rather  than  by  attempting  to  submit  detailed 
analyses  of  many  cases.  It  was  realized,  however*  that  an  expert  survey  of  recent' 
Supreme  Court  decisions  within  the  area  under  consideration  would  be  highly 
desirable  in  order  that  we  might  have  the  benefit  in  drafting  this  report  of  schol- 
arly researoh  and  of  competent  analysis  and  appraisal,  as  well  as  of  objectivity 
of  approach. 

Thanks  to  Professor  Kurland  and  to  four  of  his  colleagues  of  the  faculty  of  .the 
University  of  Chicago  Law  School,  several  monographs  dealing  with  subjects 
within  the  Committee’s  field  of  action  have  been  prepared  and  have  been  furnished 
to  all  members  of  the  Committee  and  of  the  Conference.  These  monographs  and 
their  authors  are  as  follows:  ' 

- 1.  “The  Supreme  Court,  the  Due  Proeess  Clause,  and  the  In  Personam 
Jurisdiction  or  State  Court,"  -' by  Professor  Kurland;  , 

2.  “Limitations  on  State  Power  to  Deal  with  Issues  of  Subversion  and' 
Loyalty,'1  by-  Assistant  Professor  [Roger  C.J  Cram  ton; 

3.  “Congress,  the  States  and  Commerce,"  by  Professor  Allison  Dunham; 

4.  “The  Supreme  Court,  Federalism,  and  State  Systems  of  Criminal 
Justice,”  by  Professor  Francis  A:  Allen;  and 

“The  Supreme  Court,  the  Congress  and  State  Jurisdiction  Over  Labor 

= Relations,"  by  Professor  Bernard  D.  Meltzer, 

■ These  gentlemen  have  devoted  much  time,  study  and  thought  to  the  preparation 
of  very  scholarly,  interesting  and  jnstruotive  monographs  on  the  above  subjects. 
We  wish  to  express  our- deep  appreciation  to  each  of  them  for  his  very  thorough 
research  and  analysis  of  these  problems.  With  tho  pressure  of  the  work  of  our 
respective  courts,  the  members  of  this  Committee  could  not  have  undertaken 
this  researoh  work  and  we  could  scarcely  have  hoped,  even  with  ample  time,  to 
equal  the  thorough  and  excellent  reports  which  they  have  written- on  their  re- 
spective subjects. 

It  had  originally  been  hoped  that  all  necessary  research  material  would  bo  . 
available  to  your  Committee  by  the  end  of  April  and  that  the  Committee  would 
study  it  and  then  meet  for  discussion,  possibly  late  In  May,  and  thereafter  send 
at  least  a draft  of  the  -Committee’s  report  to  the  members  of  the  Conference 
Well  in  advance  of  the  1958  meeting;  but  these  hopes  have  not  been' realized. 

The  magnitude  of  the  Btudica  and  the  thoroughness  with  which  they  have  been 
hiade  rendered  It  impossible  to  complete  them  until  about  two  months  after  the 
original  target  date  and  it  haB  been  impracticable  to  hold  another  meeting  of  this 
Committee  until  the  time  of  the  Conference. 
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■'  Even  titer  this  unavoidable  delay  had  developed,  there  was  a plan  to  have 
these  papers  presented  at  a seminar  to  be  held  at  the  University  of  Chicago  late 
In  June.  Unfortunately,  this' plan  could  not  be. carried  through,'  either. 

We  hope,  however,  that  these  papers  may  be  published  in  the  near  future 
with  such  changes  and  addition#  as  the  several  authors  may  wish  to  make  In 
them.  Some  mil  undoubtedly  be  desired  in  order  to  Include  decisions  of  the 
Supreme  Court  in  some  oases  which  are  referred  to  In  these  monographs,  but  In 
which  decisions  were  rendered  after  the  monographs  had  been  prepared.  Each 
of  the  monographs  as  transmitted  to  us  is  stated  to  be  In  preliminary  form  and 
subject  to  'change  and  as  not  being  for  publication. 

Much  as  we  are  indebted  to  Professor  Kurland  and  his  colleagues  for  their 
Invaluable  reBeaToh  aid,  your  . Committee  must  accept  sole  responsibility  for  the 
views  herein  stated.  Unfortunately,  it  is  impracticable  to  Include  all  or  even  a 
substantial  part  of  their  analyses  in  this  report. 

BACKGROUND  AND  PBH8PECTIVB 

We  think  it  desirable  at  the  outset  of  this  report  to  set  out  some  points  which 
may  help  to  put  the  report  In  proper  perspective,  familiar  or  self-evident  as  these 
points  may  be. 

First,  though  decisions  of  the  Supreme  Court  of  the  United  States  have  a major 
impact  upon  federal-Stutc  relationships  and  have  had  such  an  Impaot  since  the 
days  of  Chief  Justice  Marshall,  they  are  only  a part  of  the  whole  structure  of 
these  relationships.  These  relations  are,  of  course,  founded  upon  the  Constitution 
of  the  United  States  itself.  They  are  materially  affected  not  only  by  judicial 
decisions  but  in  very  largo  measures  by  acts  of  Congress  adopted  under  the  powers 
conferred  by  the  Constitution.  They  are  also  affected,  or  may  be  affected,  by 
the  exercise  of  the  treaty  power. 

Of  good  practical  importance  as  affecting  federal-State  relationships  are  the 
rulings  and  actions  of  federal  administrative  bodies.  These  include  the  inde- 
. pendent-agency  regulatory  bodies,  suoh  as  the  Interstate  Commerce  Commission, 
the  Federal  Power  Commission,  the  Securities  and  Exchange  Commission,  the 
Civil  Aeronautics  Board,  the  Federal  Communications  Commission  and  the 
National  Labor  Relations  Board. 

Many  important  administrative  powers  are  exercised  by  the  several  depart- 
ments of  the  executive  branch,  notably  the  Treasury  Department  and  the  Depart- 
ment of  the  Interior.  The  scope  and  importance  of  tne  administration  of  the 
federal  tax  laws  are,  of  course,  familiar  to  many  individuals  and  businesses  because 
of  their  direct  impact,  and  require  no  elaboration. 

Second,  when  we  turn  to  the  specifio  field  of  the  effect  of  judloial  deoislons  on 
federal-State  relationships,  we  come  at  once  to  the  question  as  to  where  power 
should  lie  to  give  the  ultimate  interpretation  to  the  Constitution  and  to  the  laws 
made  In  pursuance  thereof  under  the  authority  of  the  United  States.  By  necessity 
and  by  almost  universal  common  consent , these  ultimate  powers  are  regarded  a*  being 
vested  in  the  Supreme  Court  of  the  United  States.  Any  other  allocation  of  such 
power  would  seem  to  lead  to  chaos.  See  Judge  Learned  Hand’s  most  interesting 
Holmes  Lectures  on  "The  BUI  of  Rights"  delivered  at  the  Harvard  Law  School 
this  year  and  published  by  the  Harvard  University  Press. 

Third,  there  is  obviously  great  interaction  between  federal  legislation  and.  ad- 
ministrative action  on  the  one  hand  and  decisions  of  the  Supreme  Court  on  the 
other,  because  of  the  power  of  the  Court  to  interpret  and  apply  acts  of  Congress 
and  to  determine  the  validity  of  administrative  action  and  tne  permissible  scope 
thereof. 

Fourth,  whether  federalism  shall  ccntinue  to  exist  and,. if  so,  in. what  form  is  pri- 
marily a political  question  rather  than  a judicial  question.  On  the  other  hand,  it 
can  hardly  be  denied  that  judicial  decisions,  speoifloaUy  decision#  of  the  Supreme 
Court,  oan  give  tremendous  Impetus  to  changes  in  the  allocation  of  powers  and 
responsibilities  as  between  the  federal  and  State  governments.  Likewise,  it  can 
hardly  be  seriously  disputed  that  on  many  occasions  the  decwlons  of  the  Supreme 
Court  have  produced  exactly  that  effect.  / - 

Fifth,  this  Conference  has  no  legal  powers  whatsoever.  If  any  conclusions  or 
recommendations  at  which  ; we  may  arrive  are  to  have  any  effect,  this  oan  only  be 
through  the  pow#r  of  persuasion.  - • > 

Sixth,  it  is  a part  of  our  obligation  to  seek  to  uphold  respect  for  law. . We  do  no! 
believe  that  this  goes  so  far  as  to  impose  upon  u*  on  obligation  of  silence  when  we  find 
ourselves  unable  to  agree  with  pronouncements  of  the  Supreme  Court— even 
though  wo  are  bound  by  them — or  when  we  see  trend#  In  decisions  of  that  Court 
which  we  think  will  lead  to  unfortunate  results. 
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Wf  hope  (hat  the  equrenlon  of  our  views  pay  have  nn«  value. They  pertain 
to  matters  which  directly  affect  the  work  of  our  State  oourtv  In  tmp  report  «* 
urge  ih s detirabilitg  of  wf-minini  on  the  pari  oft  fa  fiuprsm  Pourt  in  the  exercise 
of  the  vast  powers  oommitted  to  ft.  We  endeavor  not  to  be  guilty  ourselves  of  a 
lack  of  due  restraint  in  expressing  our  ooncera  and,  at  time*  our  Criticism  in 
making  the  comments  and  observations  which  follow. 

PROBLEMS  OP  FEDERALISM 

The  difference  between  matters  primarily  local  and  matters  primarily  national  - 
was  the  guiding  principle  upon  which  the  framers  of  our  national  Constitution 
acted  in  outlining  the  division  of  powers  between  the  national  and  State  govern* 
ments. 

This  guiding  principle,  central  to  the  American  federal  system,  was  recognized 
when  the  original  Constitution  was  being  drawn  and  was  emphasized  by  De 
Tooqueville  [Alexis  de  TocqueviUe,  author  of  "Democracy  in  America1'],  under 
his  summary  of  the  Federal  Constitution  he  says: 

"The  first  question  whioh  awaited  the  Americans  was  so  to  divide  the 
sovereignty  that  eaoh  of  the  different  States  which  compose  the  union 
should  continue  to  govern  itself  in  all  that  concerned  Its  Internal  prosperity* 
while  the  entire  nation,  represented  by  the  Union,  should  continue  to  form 
a compact  body  and  to  provide  for  all  general  exigencies.  The  problem  was 
a complex  and  difficult  one.  It  was  as  impossible  to  determine  before 
hand,  with  any  degree  of  accuracy,  the  share  of  authority  that  each  of  the 
two  governments  was  to  enjoy  as  to  foresee  all  the  incidents  in  the  life  of 
a nation.”  • ■ ' 

In  tho  period  when  the  Constitution  was  in  the  course  of  adoption,  the'  "Fed- 
eralist”— No.  45—* discussed  the  division  of  sovereignty  between  the  Union  and 
the  States  and  said: 

"The  powers  delegated  by  the  Constitution  to  .the  Federal  Covemment  are 
few  and  defined.  Those  which  are  to  remain  in  the  State  governments  are 
numerous  and  indefinite.  The  former  will  be  exercised,  principally  on  external 
objects,  as  war,  peace,  negotiation  and  foreign  commerce.  The  powers  re- 
served to  the  several  States  will  extend  to  all  the  objects  whioh,  in  the  ordinary 
course  of  affaire,  concern  the  Internal  order  and  prosperity  of  the  State.1 1 

Those  thoughts  expressed  in  the  "Federalist/' of  course,  are  those  of  the  general 
period  when  both  the  original  Constitution  and  the  Tenth  Amendment  were  pro- 
posed and  adopted.  They  long  antedated  the  proposal  of  the  Fourteenth 
Amendment. 

The  fundamental  need  for  a system  of  distribution  of  powers  between  national 
and  State  governments  was  Impressed  Bharply  upon  the  framers  of  our  Constitu- 
tion not  only  because  of  their  knowledge  of  the  governmental  systems  of  ancient 
Greece  and  Rome.  They  also  were  familiar  with  the  government  of  England: 
they  were  even  more  aware  of  the  colonial  governments  in  the  original  States  and 
the  governments  of  those  States  after  the  Revolution. 

. Included  in  government  on  this  side  of  the  Atlantic  was  the  institution  known 
as  the  New  England  town  meeting  though  it  woe  not  in  use  in  all  of  the  States. 

A town  meeting  could  not  be  extended  successfully  to  any  large  unit  of  popula- 
tion, which,  for  legislative  action,  must  rely  upon  representative  government. 

local  government:  "a  vital  force*’ 

But  it  Is  this  spirit  of  self-government,  of  local  self-government,  which  has  been 
a vital  force  in  shaping  our  democracy  from  its  very  Inception. 

The  views  expressed  by  our  late  brother.  Chief  Justice  Arthur  T.  Vanderbilt 
[of  the  New  Jersey  Supreme  Court],  on  the  division  of  powere  between  the  national 
and  State  governments — delivered  in  his  addresses  at  the  University  of  Nebraska 
and  published  under  the  title  "The  Doctrine  of  the  Separation  of  rowers  and  Its 
Press nfc-Dav  Significance” — are  persuasive. 

He  traced  the  origins  of  the  doctrine  of  the  eeparation  of  potters  to  four  sources; 
Montesquieu  and  other  political  philosophers  who  preceded  him;  English  constitutional 
experience;  American  colonial  experience;  and  the  common  senss  and  political  wisdom 
of  the  Founding  Fathers.  Re  concluded  his  comments  on. the  experiences  of  the 
American  colonists  with  the  British  Government  with  this  sentence: 

"As  colonists  they,  had  enough  of  a oompletely  centralised  government  with  no 
distribution  of  powers  and  they  were  intent  on  seeing  to  it.  that  they  should  never 
suffer  such  grievances  Jrom  a. government  of  their  own  construction.” . 
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,i!'HUl  V)Smibent)i(Ii)ii't’hfe 'Separation  ^fpQWertfmd  the  SySteih'  r check*'  and  KalT 
auo&4  Mid  bri  the  cprtoeriioT  the  Founding  Father^  With  Ihe  jirobfe^'diBtribiitldn  iit 
between  the  nation  apd  the  several  States  lndiddtes  thatlie 
treated  tbtiril’arfwMW-fAs  pldh  for  preserving  the  kalian  oh  the  one  side  and  itidi- 
iidualWJidOrii'tih  thd  tithe rMn  kithiaZ  Words,1 'that  the  traditional  tripartite  vertical 
division  of  powers  between  the  legi  dative,  th8  executive  And  the  judicial  branches' 
of  government  woe  not  an  end  in  itself,  but  was  a means  toward  an  end;  and  that 
the  horizontal  distribution  or  allocation- of  powers  ’ between  notional  and  State 
governments  was  also  p moans  towards  tho  same  end  and  wns  a part  of  tho  separa- 
tion Of  pOWeiiswhlch  was  accomplished  By  the  'Federal  Constitution.  It  is  a form 
Of  thd  separation  of  powers  with  which,  MOntesfjuieu  was  not  concerned;  blit  the 
horizontal  division  of  powers,  whether  thought  of  as  a form  of  separation  of  powers 
or  not,  was  very  muon  in  the  minds  of  the  framers  of  the  Constitution.  ‘ ' 

.*  TWO  MAJOR  DEVELOPMENTS  IM  TRB  FEDERAL  SYSTEM  ' 

The  outstahding  development  in  fedcrnl-ritate  relations  since  the  adoption  of 
the  National'  Constitution  has  been  the  expansion  of  the  power  of  the  National 
Government  and  the  consequent  contraction  of  the  powers  of  the  State  govern- 
ments. To  a large  extent  this  1b  wholly  unavoidable  and;  Indeed,  is  a necessity, 
primarily  because  of  Improved  transportation  and  communication  of  nil  kinds 
and  because  of  mass  production. 

• On  ike  other  hand,  our  Constitution  does  envision  federalism.  The  very  name  of 
our  nation  indicates  that  it  is  to  be  composed  of  Stales.  Tho  Supreme  Court  of  a 
bygone  day  said  in  Texas  v.  White,  7 Wall'  700,  721  (1868):  "The  Constitution, 
in  all  its  provisions,  looks  to  an  indestructible  Union  of  indestructible  States," 

- Second  only  to  the  increasing  dominance  of  the  National  Government  has  been 
the  development  of  the  immense  power  of  the  Supreme  Court  in  both  State  and 
national  affairs  It  Is  not  merely  the  final  arbiter  of  the  law;  it  is  the  maker  of 
polioy  in  many  major  sooial  and  economic  fields  It  is  not  subject  to  the  restraints 
to  which  a legislative  body  is  subject  There  are  points  at  wnioh  it  is  difficult  to 
delineate  precisely  the  line  which  should  circumscribe  tho  judicial  function  and 
separate  if  from  that  of  policy  making. 

Thus,  usually  within  narrow  limits,  a court  may  be  called  upon  in  the  ordinary 
course  of  its  duties  to  make  what  is  actually  a polioy  decision  by  choosing  between 
two  rules,  either  of  which  might  bo  deemed  applicable  to  the  situation  presented 
in  a pending  case. 

- But,  if  and  when  a court  in  construing  and  applying  a constitutional  provision 

or  a statue  becomes  a policy  maker.  It  may  leave  construction  behind  and  exercise 
functions  Which  Are  essentially  legislative  in  character,  whether  they  serve  in  practical 
effect  as  a constitutional  amendment  or  as  an  amendment  of  a statute.  It  iB  here  that 
we  feel  the  greatest  concern,  and  it  Is.hcre  that  we  think  the  greatest  restraint  is 
called  for.  .There  Is,  no  thing  new  in  urging  judiofal  self-restraint,  though  there 
n&y  be,  and  we1  think- there  is,' new  need  to  urge  it.  y ' ■ 

It  would  be  useless  to  attempt  to  review  all  of  the  decisions  of  the  Supreme  Court 
which' hayO'h&ti  a profound  effect  upon  the  course  of  bur  history.';  It  has  been  said 
that  theDfed  'Scott  decision  made  the  Civil  War  inevitable.-  Whether  this  is 
really  trdc  or  not,  we  need  not  attempt  to  determine.  Even  if  it  is  discounted  as  a 
serious  overstatement}-  it 'remains  a dramatic'  reminder  of  the  great  influence 
which  Supreme  Court  decisions  have  had  and  can  have. 

As  to  tne  great  effect  Of  decisions  of  that  Courted  the  economic  development  of 
the  country,  , see  Mr,  Justice  Douglas'' Address  on  “Stare  Decisis'’  [to.  stand  by 
decided  lmatters), 49  Columbia Law  Review,  735,  , 

;r  / ;Vy  " , , ; ‘ . sources  of  national  pqvpsR  , ,,  .v  ■ . . 

' Most  of  the  powers  of  the  National  Government' ‘Were  set  forth  in  tho  original 
Constitution ; some  have  been  added  since.  In  the  days  of  Ohicf  Justice  Marshall, 
the  supremacy  clause  of  the  Federal  Constitution  and  a broad  construction  of  the 
powers  grantcd.to'the  National  Government  Were  fully  developed  and,  as  a,  part 
of  this  development,' the  extent  of  national  control  bVqr  interstate  commerce 
became  very  firmly  established.  - ■■■-’  ■ ,r1'  : 

'■  The  trends  established  in  those  days  have  never  ceAsed-to. Operate  and}  In  com- 
paratively re&mt  years;' hrfve  operated  at  tiraes'iiV  a startling'  maimer  in1  the  ektent 
t o:  which  triteretAle  commercenas  been  held  to  be  itivomd',  as  ftir  example  in  the  familiar 
Htse  irivolvinS' On  elevator  operator  in  & loft  thiUdirtg.  . y •-  - ■'<  ;;  i ;| 

From  a practicidetaUdpdint/  the  increase  in  federal  rovehuee  resulting  from  the 
Sixteenth  Amendment— the  income  tax  amendment— has  been  of  great  iuipor- 
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.titnce. , National  confrolover  Statoaction  iiimany  £clds  has  been  yastly  ox^^d,^ 
'bjf1  tba  Fourteenth  Ameridnlerit,  ''  ‘ \ " , ,,!  .:''f  ' ' '' r 

We  shall  refer  to  somq.sqbjeota  apd  types'p^'tirifleswhich  bear  rippri  Kdpfai-S^&te 

.r&aiitmshlpa:  !,V"  ’*■  1 ".•  r ;'/•. • , . 

" : ' jTHfei  d®NEiRAUWBI.^Alta,;CliA0BjJ  ' ; (.,!■  ' " “ 

■ 1 One  provision  of  the  Federal  Constitution  which  was  included  ip  lfc  froift’thtt 
'beginning  but  which,  in  practical  effect,  day  dormant  for  more  than  a century/  la 
the  general-welfare  clause.  In  United  States  v.  Butler,  297  U.S.'  1,  the  original 
Agricultural  Adjustment  "Act  was  held  invalid^  An  argument  rtas  adv£htyk|  ip 
that  case  that  the  gCneral-welf&ro  cia\iso  would  sustain  the  imposition  of  the  tax 
and  that  money  derived  fromthe  tax  could  be  expended  for  any 'purposes  Whf$h 
would  promote  the  .general  welfare,  1 ‘ : l' 

The  Court  .viewed  this  Argument  with  favor  as  a general  proposition,  but  (blind 
it  not  supportable  on  the  facte  of  that  case.  However,  it  was  not  iorig  before  that 
clause  was  relied  upon  arid  applied.  ■ See  Steward  Machine  Co.  v.  Davie,  30IU.S; 
548,  and  Ilelvering  v.  Davis,  301  U:S;  000.  In  those  cases  the  Social  ’ Security 
Act  was  upheld  and  the  general-welfare  clause  was  relied  upon  both  to  support 
the  tax  ana  to  support  the  expenditures  of  the  money  raised  by  the  Social  Security 
taxes.  .,<■■■ 

GRANTS-!  N-AID 


Closely  related  to  this  subject  are  the  so-called  grants-in-aid  which  go  back  to 
the  Morrill  Act  of  1862  and  the  grants  thereunder  to  the  so-called  land-grant 
colleges'.  The  extent  of  grants-in-nid  today  is  very  great,  but  questions  relating 
to  the  wisdom  as  distinguished  from  the  legal  basis  for  Buch  grants  seem  to  lie 
wholly  in  the  political  field  and  are  hardly  appropriate  for  discussion  in  this 
report. 

Perhaps  we  should  also  observe  that,  since  the  decision  of  Massachusetts  v.  MeUon, 
£68  U.S.  44? i there  seems  to  be  no  effective  way  in  which  either  a State  or  on  indimdual 
can  challenge  the  validity  of  a federal  grant-in-aid. 


DOCTRINE)  OP  PHB-BXEMPTION 

Many,  if  not  most,  of  the  problems  of  federalism  today  arise  either  in  conneth 
tion  with  the  commerce  clause  and  vast  extent  to  which  its  sweep  has  been  carried 
by  the  Supreme  Court,  or  they  arise  under  the  Fourteenth  Amendment.  His. 
torically,  cases  involving  the  doctrfno  of  pre-emption  pertain  mostly  to  the  com- 
merce clause.  - . i ■ . 

More  recently  the  doctrine  has  been  applied  in  other  fields,  notably  in  the  ease 
of  Commonwealth  of  Pennsylvania  v-  Nelson,  in  which  the  Smith  Act  at\d  other 
federal  statutes  dealing  with  Communism  and  loyalty  problems  were  held  to  have 
pre-empted  the  field  and  to  invalidate  or  suspend  the  Pennsylvania  antisubversive 
statute  which  sought  to  impose  a penalty  for  conspiracy  to  over tlirow  the  Govern- 
ment of  the  United  States  by  force  or  violenoe.  In  that  particular  case  it  happens 
that  the  decision  of  the  Supreme  Court  of  Pennsylvania  was  affirmed.  • That  fact) 
however,  emphasizes  rather  than  detraots  from  the  wide  sweep  now  given  to  the 
doctrine  of  pre-emption.  : ■>  , :j  , ■ 

LA  BOH- RELATIONS  CASES 

In  connection  with  commeroe-clause  cases,  the  dop trine  of  pre-empiion,  coupted 
with  only  partial  express  regulation  by  Congress,  has  produced  a state'  of consid- 
erable contusion  in  the  field  of  labor  relation! 

One  of  the  most  serious,  problems  jp.  thip  fiejd  ww  .pointed  up  or  orented — 
depending  upon  how  one  looks  at  the  matter — by  the  Supreme  Court’s  decision  in 
Amalgamated.  Association  v.  Wisconsin  Employment  Relations  Board,  <340  U.S. 
383,  whioh  overturned  a State  statute  aimed,  at  preventing  strikes  ana  lookouts 
In  public  utilities,  .This,  decision  left  the  States' powerless  to  protect  their  own 
citizens  against  emergencies  created  by  the  suspension  of  essential  services,  even 
though,  the , dissent  pointed  out,  such  emergencies  were  ‘'economically  and 
practically  confined  .to  a (single]  State,"  t 

In  two  coses  decided  on  May  28,  1058,  in  whioh  the  majority  opinions  were 
written  by  Mr.  Justice  Frankfurter  and  Mr.  Justice:  Burton,  respectively,  the  right 
of  an  employe  to  sue  a union  In  a State  court  was  upheld.  In  International  Asso- 
ciation of  Machinists  v.  Gonzales,  a union  member  was  held  entitled  to  maintain 
a suit  against  his  union  for  damages  for  wrongful  expulsion.  In  International1 
Uriiob,' united  Auto,  etc.  Workers  v.  Russell,- an  employe,  who  was  riot  a ubion 
member,  was  held  entitled  to  maintain  A suit  for  malicious  Interference  with  hid 
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employment  through  picketing  during  a strike  against  his  employer.  Piokets 
prevented  Russell  from  entering  the  plant. 

Regardless  of  what  may  be  the  ultimate  solution  of  jurisdictional  problems  in 
this  field,  it  appears  that,  at  the  present  tlme;  there  Is  unfortunately  a JWnd  of 
no*  man’s  land  in  which  teriout  uncertainty  estate.  This  uncertainty  is  in  part 
undoubtedly  due  to  the  failure  of  Congress  to  make  its  wishes  entirely  clear. 
Also,  somewhat  varying  views  appear  to  Save  been  adopted  by  the  Supreme  Court 
from  time  to  time. 

In  connection  with  this  matter,  in  the  oase  of  Textile  Union  v.  Lincoln  Mills, 
853  U.S.  448,the  majority  opinion  contains  language  whioh  we  find  somewhat 
disturbing.  That  case  concerns  the  interpretation  of  Seotion  301  of  the  Labor-  . 
Management  Relations  Act  of  1047. 

Paragraph  (a)  of  that  seotion  provides:  "Suits  for  violation  of  contracts  be- 
tween an  employer  and  a labor  organization  representing  employes  in  an  industry 
affecting  commerce  as  defined  in  this  chapter,  or  between  any  such  labor  organi- 
sations, may  be  brougbt  in  any  district  court  of  the  United  States  having  juris, 
diotion  of  the  parties,  without  respect  to  the  amount  in  controversy  or  without 
regard  to  the  citizenship  of  the  parties." 

Paragraph  (b)  of  the  same  seotion  provides  in  substance  that  a labor  organisa- 
tion may  sue  or  be  Bued  as  an  entity  without  the  procedural  difficulties  which 
formerly  attended  suits  by  or  against  unincorporated  associations  consisting  of 
large  numbers  of  persons.  Seotion  301  (a)  was  held  to  be  more  than  jurisdictional 
ana  was  held  to  authorize  federal  courts  to  fashion  a body  of  federal  law  for  the 
enforcement  of  these  collective-bargaining  agreements  and  to  inolude  within  that 
body  of  federal  law  speoifio  performance  of  promises  to  arbitrate  grievances  under 
collective-bargaining  agreements. 

What  a State  court  is  to  do  if  confronted  with  a case  similar  to  the  Lincoln  Mills 
oase  is  by  no  means  clear.  It  is  evident  that  the  substantive  law  to  be  applied 
must  be  federal  law,  but  the  question  remains:  Where  is  that  federal  law  to  be 
found?  It  will  probably  take  years  for  the  development  or  the  "fashioning’'  of 
the  body  of  federal  law  which  the  Supreme  Court  says  the  federal  courts  are 
authorized  to  make.  Can  a State  court  aot  at  all?  If  it  can  act  and  does  act, 
what  remedies  should  it  apply?  Should  it  use  those  afforded  by  State  law,  or  is 
it  limited  to  those  which  would  be  available  under  federal  law  if  the  suit  were  in 
a federal  court? 

It  is  perfectly  possible  that  these  questions  wilt  not  have  to  be  answered,  since 
the  Supreme  Court  may  adopt  the  view  that  the  field  has  been  completely  pre- 
empted by  the  federal  law  and  committed  solely  to  the  jurisdiction  of  the  federal 
courts,  so  that  the  State  courts  can  have  no  part  whatsoever  in  enforcing  rights 
recognized  by  Section  301  of  tne  Labor-Management  Relations  Act.  Soon  a 
result  does  not  seem  to  be  required  by  the  language  of  Section  301  nor  yet  does  the 
legislative  history  of  that  section  appear  to  warrant  suoh  a construction. 

Professor  Meltzer’s  monograph  has  brought  out  many  of  the  difficulties  in  this 
whole  field  of  substantive  labor  law  with  regard  to  the  division  of  power  between 
State  and  federal  governments.  As  he  points  out,  much  of  this  confusion  is  due 
to  the  fact  that  Congress  has  not  made  clear  what  functions  the  States  may  perform 
and  what  they  may  not  perfonh.  There  are  situations  in  which  the  particular 
activity  involved  is  prohibited  by  federal  law,  others  in  whioh  It  is  protected  by 
federallaw,  and  others  in  which  tne  federal  law  is  silent.  At  the  present  time  there 
seems  to  be  one  field  in  which  State  jetton  Ib  clearly  permissible.  That  Is  where 
aotual  violence  is  involved  in  a labor  dispute. 

STATS  LAW  iff  glVBBSITT  CASES 

Not  all  of  the  decisions  of  the  Supreme  Court  in  comparatively  rCcent  years 
have  limited  or  tended  to  limit  the  power  of  the  States  or  the  effect  of  State  laws. 
The  celebrated  case  of  Erie  R.R.  v.  Tompkins.  304  U.S.  64,  overruled  Swift  v. 
Tyson  and  established  substantive  State  law,  decisional  as  well  as  statutory,  as 
controlling  in  diversity  [of  citizenship]  cases  in  the  federal  oourts.  This  marked 
the  end  of  the  doctrine  of  a federal  common  law  in  such  oases. 

nr-rosBONAic  jubibdiction  ov»b  nohbbsidknts 
t ' ' 

Also,  in  cases  involving  ln-personam  [against  the  person]  jurisdiction  of 
State  courts  over  nonreef ddnte,  tne  Supreme  Court  has  tedded  to  relax  rather  than 
tighten  restrictions  under  the  due-process  clause  upon  State  action  in  thls  field. 
International  Shoe  Co.  v.  Washington,  .326  U.S.  810,'  is  probably  the  most  signifi- 
cant oase  in  this  development. ' . / 

/ / / i 
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In  sustaining  the  jurisdiction  of  a Washington  oourt  to  render  a judgment  in 

Srsonam  against  a foreign  corporation  which  carries  on  some  activities  within 
e State  of  Washington,  Chief  Justice  Stone  used  the  now-famlliar  phrase  that 
there  "were  sufficient  contacts,  or  ties  with  the  State  of  the  forum  to  make  it; 
reasonable  and  just,  according  to  our  traditional  conception  of  fair  play  and 
substantial  justice,  to  enforce  the  obligation  which  appellant  has  incurred  there.") 

Formalistic  doctrines  or  dogmas  have  been  replaced  by  a more,  flexible  and 
reallstio  approach,  and  this  trend  has  been  carried  forward  in  subsequent  cases 
leading  up  to  ana  including  McGee  v.  International  Life  Insurance  Co.,  356 
IJ.S.  220,  until  baited  by  Hanson  v.  Denckla,  3S7  U.S.  decided  June  23,  1068. 

TAXATION 

In  the  field  of  taxation,  the  doctrine  of  intergovernmental  immunity  has  been 
seriously  curtailed  partly  by  judicial  decisions  and  partly  by  statute.  This  baa 
not  been  entirely  a one-way  street.  In  recent  yearn,  cases  involving  State  taxation 
have  arisen  in  many  fields.  Sometimes  they  nave  involved  questions  of  burdens 
upon  interstate  commerce  or  the  export-import  clause,  sometimes  of  jurisdiotion 
to  tax  as  a matter  of  due  process,  ana  sometimes  they  have  arisen  on  the  fringes  of 
governmental  immunity,  as  where  a State  has  sought  to  tax  a contractor  doing 
business  with  the  National  Government,  There  have  been  some  shifts  in  holdings. 
On  the  whole,  the  Supreme  Court  aeoma  perhaps  to  have  taken  a more  liberal 
view  in  recent  years  toward  the  validity  of  State  taxation  than  it  formerly  took. 

OTHER  FOURTEENTH  AMENDMENT  CASES 

In  many  other  fields,  however,  the  Fourteenth  Amendment  has  been  invoked 
to  cut  down  State  action.  This  has  been  noticeably  true  in  cases  involving  not 
only  the  Fourteenth  Amendment  but  also  the  First  Amendment  guarantee  of 
freedom  of  speech  or  the  Fifth  Amendment  protection  against  self-incrimination. 
State  antisubversive  aots  have  been  practically  eliminated  by  Pennsylvania'  v. 
Nelson,  in  which  the  decision  was  rested  on  the  ground  of  pre-emption  of  the 
field  by  the  federal  statutes. 

THE  SWBEZY  CASE — STATE  LEGISLATIVE  INVESTIGATION  . 

The  manifestation  of  this  restrictive  action  under  the  Fourteenth  Amendment! 
is  to  be  found  in  Sweczy  v.  New  Hampshire,  364  U.8.  234. 

In  that  case,  the  State  of  New  Hampshire  had  enacted  a subversive  ^activity 
statute  which  imposed  various  disabilities  on  subversive  persons  and  subversive  . 
organizations.  In  1363,  the  legislature  adopted  a resolution  under  which  it 
constituted  the  attorney  general  a one  man  legislative  committee  to  investigate 
violations  of  that  aot  and  to  recommend  additional  legislation. 

Sweczy,  described  as  a nori-Communist  Marxist,  was  summoned  to  testify  at 
the  investigation  conducted  by  the  attorney  general,  pursuant  to  this  authori- 
zation. He  testified  freely  about  many  matters  but  refused  to  answer  two  types 
of  questions:  (1)  inquiries  concerning  the  activities  of  the  Progressive  Party  in  the 
State  during  the  1948  campaign,  and  (2)  inquiries  concerning  a lecture  Sweesy 
had  delivered  in  1964  to  a class  at  the  University  of  New  Hampshire. 

He  was  adjudged  in  contempt  by  a State  court  for  failure  to  answer  these  ques- 
tions. The  supreme  Court  reversed  the  conviotion,  but  there  is  no  majority 
opinion.  The  opinion  of  the  Chief  Justice,  in  whloh  he  was  joined  by  Justices. 
Black,  Douglas  and  Lrcnnan,  started  out  by  reaffirming  the  position  taken  in 
Watkins  v.  united  States,  354  U.S.  178,  that  legislative  investigations  can  en- 
croach on  First  Amendment  rights.  He  then  attacked  the  New  Hampshire  Sub- 
versive Activities  Act  and  stated  that  the  definition  of  subversive  persons  and 
subversive  organizations  was  so  vague  and  iimitlcss  that  they  extended  to  "con- 
duct which  is  only  remotely  related  to  actual  subversion  and  which  is  done  free 
of  any  conscious  intent  to  be  a part  of  such  activity." 

Then  followed  a lengthy  discourse  on  the  importance  of  academlo  freedom  and 
political  expression.  This  was  not,  however,  the  ground  upon  which  these  four 
Justices  ultimately  relied  for  their,  conclusion  that  the  conviction  should  be  ret, 
versed.  The  Chief  Justice  said  In  part:  . 

"The  respective  roles  of  the  legislature  and  the  investigator  thus  revealed  are  of 
considerable  significance  to  the  issue  before  us.  It  is  eminently  clear  that  the 
basic  discretion  of  determining  the  direction  of  the  legislative  inquiry  has  been 
turned  over  to  the  investigative  agency.  The  attorney  general  Has  been  given 
such  a sweeping  and  uncertain  mandate  that  it, is  hJs.diaeretlon  which  ploka  out 
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the  subjects  that  will  be  pursued,  what  witnesses  will  be  summoned  and  what 

auestions  will  be  asked.  In  this  circumstance,  it  cannot  be  stated  authoritatively' 
lat  the  legislature  asked  the  attorney  general  to  gather  the  kind  of  faots  com- 
prised in  the  subjects  upon  which  petitioner  was  interrogated." 

Four  members  of  the  Court,  two  in  a concurring  opinion  and  two  In  a dissenting 
opinion,  took  vigorous  issue  with  the  view  that  the  conviction  was  invalid  because 
of  the  legislature’s  failure  to  provide  adequate  standards  to  guide  the  attorney 
general’s  investigation. 

Mr.  Justice  Frankfurter  and  Mr.  Justice  Harlan  concurred  in  the  reversal  of 
the  conviction  on  the  ground  that  there  was  no  basta  for  a belief  that  Sweezy  or 
tho  Progressive  Party  threatened  the  safety  of  the  State  and,  hence,  that  the 
liberties  of  the  individual  should  prevail. 

Mr.  Justice  Clark,  with  whom  Mr.  Justice  Burton  joined,  arrived  at  the  opposite 
conclusion  and  took  the  view  that  the  State’s  interest  in  self-preservation  justified 
the  intrusion  into  Sweezy’s  personal  affairs. 

In  commenting  on  this  case  Professor  Cramton  says: 

"The  most  puzzling  aspect  of  the  Sweety  case  is  the  reliance  by  the  Chief 
Justice  on  dofegation-of-power  conceptions.  New  Hampshire  had  determined 
that  it  wanted  the  information  which  Sweezy  refused  to  give;  to  say  that  the  State 
has  not  demonstrated  that  it  wants  the  information  seems  so  unreal  as  to  be  incredible. 
The  State  had  delegated  power  to  the  attorney  general  to  determine  the  scope 
of  inquiry  within  the  general  subject  of  subversive  activities. 

“Under  these  circumstances,  the  conclusion  of  the  Chief  Justice  that  the 
vagueness  of  the  resolution  violates  the  due-process  clause  must  be,  despite  his 
protestations,  a holding  that  a State  legislature  cannot  delegate  such  a power." 

PUBIJC-EMPLOYMENT  CABEB 

There  are  many  cases  involving  public  employment  and  the  question  of  dis- 
qualification therefor  by  -reason  of  Communist  Party  membership  or  other 
questions  of  loyalty. 

Slochower  v.  Board  of  Higher  Education,  350  U.S.  551,  is  a well-known  example 
of  cases  of  this  type.  Two  more  recent  cases,  Lerner  v,  Casey,  and  Boilan  v. 
Board  of  Public  Education,  both  in  357  U.S.  and  decided  on  June  30,  1953,  have 
upheld  disqualifications  for  employment  where  such  issues  were  involved,  but 
they  did  so  on  the  basis  of  laok  of  competence  or  fitness. 

Lerner  w&b  a subway  conductor  in  New  York  and  Beitan  was  a public-school 
instructor.  In  each  case  the  decision  waB  by  a 5-to-4  majority. 

ADMISSION  TO  THE  BAR 

. When  we  come  to  the  recent  cases  tin  admission  to  the  bar,  we  are  in  a field  of 
unusual  sensitivity.  We  are  well  aware  that  any  adverse  comment  which  wo  may 
make  on  those  decisions  lays  up  open  to  attack  on  the  grounds  that  we  are  com- 
plaining of  the  curtailment  of  our  own  powers  and  that  we  are  merely  voicing  the 
equivalent  of  the  ancient  protest  of  the  defeated  litigant — in  this  instance  the  wail 
of  a judge  who  has  been  reversed;  That  is  a prospect  which  we  accept  in  preference 
to  maintaining  Bilence  on  a matter  which  we  think  cannot  be  ignored  without 
omitting  an  important  element  on  the  subject  with  which  this  report  is  concerned. 

Konigsberg  v.  State  Bar  of  California,  353  U.S.  252.  seems  to  us  to  reach  the 
high-water  mark  so  far  established  by-  the  Supreme  Court  in  overthrowing  the 
action  of  a State  and  fn  denying  to  a State  the  power  to  keep  order  in  its  own 
house. 

The  majority  opinion  first  hurdled  tlwTproblem  as  to  whether  or  uot  the  federal 
question  sought  to  be  raised  was  properly  presented  to  the  State  highest  court 
for  decision  and  was  decided  by  that  court.  Mr.  Justice  Frankfurter  dissented 
on  the  ground  that  the  record  left  it  doubtful  whether  this  jurisdictional  require- 
ment for  review  by  the  Supreme  Court  had  been  met  and  favored  a remand  of 
the  case  for  certification  by  the  State  highest  court  of  “whether  or  not  it  did  in 
fact  pass  on  a claim  properly  before  it  under  tho  due-process  clause  of  the  Four- 
teenth Amendment."  Mr.  Justice  Harlan  and  Mr!  JuBtice  Clark  shared  Mr. 
Justice  Frankfurter’s  jurisdictional  views.  They  also  dissented  on  the  merits 
in  an  opinion  written  by  Mr.  Justice  Harlan,  Of  whioh  more  later, 

1 The  majority  opinion  (next  turned  to  the  merits  of  Konigsberg’s  application 
for  admission  to  the  bar.  Applicable  State  statutes  required  one  seeding  admis- 
sion to  show  that  he  was  a person  of  good  moral, character  and  that  he  did  not 
advocate  the  gverlhrow  of  the  National  Or  State  Gmernrtient  by  force  or  violence.  The 
committee  of 1 Bar  ^examiners,  after  holding  several -'hearings  on  KonJgsberg’d 
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application,  notified  him  that  hie  application  wps  denied  because  he  did  not  show: 
that  he  met  the  above  qualifications, 

The  Supreme  Court  made  Its  own  review  of  the  facts. 

. On  the  score  of  good  moral  character,  the  majority  found  that  Konigsberg  had 
sufficiently  established  it,  that  certain  editorials  written  by  him  attacking  thj$ 
country’s  participation  in  the  Korean  War,  the  actions  of  political  leaders,  the 
influence  of  "big  business"  on  American  life,  racial  discrimination  and  the  Supreme 
Court’s  decision  in  Dennis  v.  United  States,  341  U.S.  494,  would  not  support  any 
rational  inference  of  bad  moral  character,  and  that  his  refusal  to  answer  questions,, 
“almost  all"  of.  which  were  described  by  the  Court  as  having  “concerned  his. 
political  affiliations,  editorials  and  beliefs"  (363  U.S. . 269),.  would  not  support 
such  an  inference  either.  . . 

MEANING  OF  REFUSAL  TO  ANSWER  . i 

On  the  matter  of  advocating  the  overthrow  of  the  National  or  State  Govern-, 
ment  by  force  or  violence,  the  Court  held — as  it  had  in  the  companion  case  of 
Schware  v.  Board  of  Bar  Examiners  of  New  Mexico,  363  U.S.  232,  decided 
contemporaneously — that  past  membership  in  the  Communist  Party . was  not; 
enough  to  show  bad  moral  character.  The  majority  apparently  accepted  as, 
sufficient  Konigsberg’s  denial  of  any  present  advocacy  of  the  overthrow  of  the 
Government  or  the  United  States  or  of  California,  which  was  uncontradictea  on 
the  record..  He  had  refused  to  answer  questions  relating  to  his  past  political 
affiliations  and  beliefs,  which  the  bar  committee  might  have  used  to  teat  the  truth* 
fulness  of  his  present  claims.  His  refusal  to  answer  was  based  upon,  his  views 
as  to  the  effect  of  the  First  and  Fourteenth  Amendments.  The  Court  did  not. 
make  any  ultimate  determination  of  their  correctness,  but— at  363  U.S.  270— 
said  that  “prior  decisions  by  this  Court  indicated  that  his  objections  to  answer- 
ing the  questions — which  we  shall  refer  to  below — were  not  frivolous. 

The  majority  asserted  that  Konlgsberg.  "was  not  denied  admission  to  the 
California  bar  simply  because  ho  refused  to  answer  questions." 

In  a footnote  appended  to  this  statement  it  is  said,  363  U.S.  259: 

“Neither  the  committee  as  a whole  nor  any  of  its  members  even  intimated  . that 
Konlgsberg  would  be  barred  just  because  he  refused  to  answer  relevant  inquiries 
or  because  he  was  obstructing  the  committee.  Some  members  informed  him  that 
they  did  not  necessarily  accept  his  position  that  they  were  not  entitled  to  inquire 
into  his  political  associations  and  opinions  and  said  that  his  failure  to  answer 
would  have  some  bearing  on  their  determination  whether  he  was  qualified. 
But  they  never  suggested  that  his  failure  to  answer  their  questions  was,  by  itself, 
a sufficient  independent  ground  for  denial  of  Ilia  application.” 

A "convincing”  dissent 

Mr.  Justice  ITnrlan’s  dissent  took  issue  with  these  views — convincingly,  we 
think.  He  quoted  lengthy  extracts  from  the  record  of  Kontgsberg’s  hearings 
before  the  subcommittee  and  the  committee  of  the  State  bar  investigating  his 
application.  . 363  U;S.  284-309.  Konlgsberg  flatly  refused  to  state  whether  or 
not  at  the  time  of  the  hearing  he  was  a member  of  the  Communist  Party:  and 
refused  to  answer  questions  on  whether  he  had  ever  been  a Communist  or  belonged 
to  various  organizations,  including  the  Communist  Party. 

The  bar  committee  conceded  that  he  could  not  bo  required  to  answer  a ques- 
tion if  the  answer  might  tend  to  incriminate  him;  but  Konigsberg  did  not  stand 
on  the  Fifth  Amendment  and  his  answer  which  came  nearest  to  raising  that 
question,  as  far  as  we  can  see,  seems  to  have  been  based  upon  a fear  of  proseoution 
for  perjury  for  whatever  answer  he  might  then  give  rb  to  membership  in  the 
Communist  Party.  . 1 

We  think,  on  the  basis  of  the  extracts  from  the  record  contained  in  Mr.  Justice 
Harlan's  dissenting  opinion,  that  the  committee  was  concerned  with  its  duty 
under  the  statute  “to  oertify  ns  to  this  applicant’s  good  moral  character’’— p. 
295— and  that  the  committee  was  concerned  with  the  applicant’s  "disinclination” 
to  respond  to  questions  proposod  by  the  Committee — p.  301— and  that  the  com- 
mittee,, in  passing  on  his  good  moral  character,  sought  to  test  His  veracity — p.  303. 

The  majority,  however,  having  reached  the  conclusion  above  stated,  that 
Konigsberg  had  not  been  denied  admission  to  the  bar  simply,  because  he  refused: 
to  answer  questions,  then  proceeded  to  demolish  a straw  man  by  saying  that  there 
was  nothing  in  the  California  statutes  or  decisions,  or  in  the  ruleB  of  the  bar 
committee  whioh  had  been  called  to  the  Court’s  attention  suggesting  that  a failure 
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to  answer  questions  "is  ipso  fado  a basis  for  excluding  an  applicant  from  the  bar/ 
irrespective  of  how  overwhelming  is  his  showing  of  good  character  or  loyalty  or 
how  flimsy  are  the  eusploionB  of  the  bar  examiners.’' 

Whether  Konigsborg's  "overwhelming1'  showing  of  his  own  good  character 
have  been  shaken  if  he  had  answered  the  relevant  questions  which  he  refused  to 
answer,  we  cannot  say.  We  have  long  been  under  the  impression  that  candor 
is  required  if  members  of  the  bar  and,  prior  to  Konigsberg,  we  should  not  have 
thought  that  there  was  any  doubt  that  a candidate  for  admission  to  the  bar 
should  answer  questions  as  to  matters  relating  to  his  fitness  for  admission,  and 
that  his  failure  or  refusal  to  answer  such  questions  would  warrant  an  inference 
unfavorable  to  the  applicant  or  a finding  that  he  had  failed  to  moot  the  burden 
of  proof  of  his  moral  fitness. 

Let  us  repeat  that  Konisgberg  did  not  invoke  protection  against  self-incrimina- 
tion. He  invoked  a privilege  which  he  claimed  to  exist  against  answering  certain 
questions.  These  might  have  served  to  teat  his  veracity  at  the  committee  hear- 
ings held  to  determine  whether  or  not  he  was  possessed  of  the  good  moral  ohar- 
aoter  required  for  admission  to  the  bar. 

The  majority  opinion  seems  to  ignore  the  Issue  of  veracity  sought  to  be  raised 
by  the  questions  which  Konigsberg  refused  to  answer.  It  Is  ateo  somewhat  con- 
fusing with  regard  to  the  burden  of  proof.  At  one  point — pp.  270-271— it  says 
that  the  committee  was  not  warranted  in  drawing  from  Konlgsberg’s  refusal  to 
answer  questions  any  inference  that  he  was  of  bad  moral  character;  at  another — p. 
273 — it  says  that  there  was  no  evidence  in  the  record  to  justify  a finding  that  he 
had  failed  to  establish  his  good  moral  character. 

Also  at  page  273  of  353  U.S.,  the  majority  said:  "Wo  recognise  the  importance 
of  leaving  states  free  to  select  their  own  bars,  but  it  is  equally  important  that  the 
State  not  exercise  this  power  in  an  arbitrary  or  discriminatory  manner  nor  in  such 
way  as  to  impinge  on  the  freedom  of  political  expression  or  association.  A bar 
composed  of  lawyers  of  good  character  Is  a worthy  objective  but  it  is  unnecessary 
to  sacrifice  vital  freedoms  in  order  to  obtain  that  goal.  It  is  also  important  to 
society  and  the  bar  itself  that  lawyers  be  unintimidated — free  to  think,  speak  and 
act  as  members  of  an  independent  bari” 

The  majority  thus  makes  two  stated  concessions — each,  of  course,  subject  to 
limitations — one,  that  it  is  important  to  leave  the  States  free  to  select  their  own 
bars  and  the  other,  that  "a  bar  composed  of  lawyers  of  good  character  is  a worthy 
objective."  ' 

AVOIDING  "a  TEST  OF  VEBACITy” 

. We  think  that  Mr.  Justice  Harlan's  dissent  on  the  meritB,  In  which  Mr.  Justice 
Clark  joined,  shows  the  fallacies  of  the  majority  position.  On  the  facts  which 
we  think  were  demonstrated  by  the  excerpts  from  the  record  inoluded  in  that 
di&sent,  it  seems  to  us  that  the  net  result  of  the  case  is  that  a Stale  is  unable  to 
protect  itself  against  admitting  to  its  bar  an  applicant  who,  by  his  own  refusal  to  answer 
certain  questions  as  to  what  the  majority  regarded  as  " political *’  associations  and 
activities,  avoids  a test  of  his  veracity  through  cross-examination  on  a matter  which 
ke  has  the  burden  of  proving  in  order  to  establish  his  right  to  admission  to  the  bar. 

The  power  left  to  the  States  to  regulate  admission  to  their  bars  under  Konigsberg 
hardly  seems  adequate  to  achieve  what  the  majority  chose  to  describe  as  a "worthy 
objective” — “a  bar  composed  of  lawyers  of  good  character." 

We  shill  close  our  discussion  of  Konigsberg  by  quoting  two  passages  from  Mr. 
Justice  Harlan’s  dissent,  in  which  Mr. /Justice  Clark  joined.  In  one,  he  states 
that  "this  case  involves  an  area  of  fed6rnl-State  relations — the  right  of  States  to 
establish  and  administer  standards  for  admission  to  their  bars — into  which  this 
Court  should  be  especially  reluctant  and1  slow  to  enter.’’"  In  the  other,  his  con- 
cluding comment— p.  312 — says:  “[WJhat  the  Court  hnB  really  done)  I think, 
is  simply  to  impose  on  California  its  own  notions  of  public  policy  and  judgment. 
For  me,  today’s  decision  represents  an  unacceptable  intrusion  into  a matter  of 
State  concern,” 

The  Lcrner  and  Bellan  cases,  above  referred  to,  seem  to  indicate  some  recession 
from  the  Intimations,  though  not  from  thtf  decisions,  - in  the  Konigsberg  and 
Slochower  edses.  In  Beilan,  the  schoolteacher  was  told  that  his  refusal  to  answer 
questions  might  result  In  Ms  dismissal,  and  his  refusal  to  qnswer  questions  per- 
taining to  loyalty  mattel's/was  held  relevant  to  support  a finding  that  he  was 
incompetent.  "lAcompeteht”  seems  to  have  been  taken'  in  the  sense  of  unfit. 
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When  we  turn  to  the  impact  of  decision*  of  the  Supreme  Court  upon  the  State! 
administration  of  criminal  justice,  We  find  that,  we  have  entered  a very  bro^d 
field.  In  many  matters,  such  as  the  fair  drawing  of  juries!  the  exclusion  of  forced 
confessions  as  evidence,  and  the  rli|ht  to  counsel  at  least  iii  all  serious  cases,  we  dp 
not  believe  that  there  fa  any  real  difference  In  doctrine  betweenthe  views  held  bv 
the  Supreme  Court  of  thr  united  States  and  the  viewB  held  by  the  highest  courts 
of  the  several  States.  ' . 

There  is,  however,  a rather  considerable  difference  at  times  as  to  how  these 
general  principles  should  be  applied  and  ns  to  whether  they  have  been  duly  re- 
garded or  not.  In  such  matters  the  Supreme  Court  not  only  feels  free  to  review* 
the  faotB,  but  considers  it  to  be  its  duty  to  make  an  independent  review  of  the 
facts.  It  sometimes  seems  that  the  .rule  which  governs  most  appellate  courts  ip  the 
view  of  findings  of  fad  by  trial  courts  is  given  lip  service,  6ui  is  actually  given  the  least 


possible  practical  effect. 

Appellate  courts  generally  will  give  great  weight  to  the  findings  of  fact  by  trial 
courts  which  had  the  opportunity  to  see  and  hear  the  witnesses,  and  they  are 
reluctant  to  disturb  such  findings.  The  Supreme  Court  at  times  seems  to  read 
the  records  in  criminal  cases  with  a somewhat  different  point  of  view.  Perhaps 
no  more  striking  example  of  this  can  readily  be  found  than  In  Moore  v.  Michigan, 
355  U.9.  155. 

In  the  Moore  ease  the  defendant  had  been  charged  in  1937  with  tho  orime  of 
first-degree  murder,  to  which  he  pleaded  guilty.  The  murder  followed  a rape 


He  confessed  the  crime  to  law-enforcement  officers  and  he  expressed  a desire  tq 
lead  guilty  and  “get  It  over  with.’*  Before  such  a plea. wag  permitted  to.be 
iterea.  he  was  interviewed  by  the  trial  Judge  In  the  privacy  of  the  Judge's  cham- 


entered,  he  was  interviewed  by  the  trial  Judge  In  the  privacy  of  the  judge's  cham- 
bers and  he  again  admitted  his  guilt,  said  he  did  hot  want  counsel  and  expressed 
the  desire  to  “get  it  over  with,  to  be  seut  to  whatever  institution  he  was  to  bo 
confined  in,  and  to  be  placed  under  observation.  Following  this,  the  plea  of 
guilty  wan  accepted  and  there  was  a hearing  to  determine  the  punishment  which 
should  be  imposed. 

About  12  ycarB  later  the  defendant  sought  a new  trial,  principally.  On  the  ground 
that  he  had  been  unfairly  dealt  with  beoauee  he  was  not  represented  bv  counsel. 
He  had  expressly  disclaimed  any  desire  for  counsel  at  the  time  of  his  trial.  Pur- 
suant to  the  law  of  Michigan,  he  had  a hearing  on  this  application  for  a new  trial. 
In  moBt  respects  his  testimony  was  seriously  at  variance  with  the  testimony  of 
other  witnesses.  He  was  corroborated  in  one  matter  by  a man  who  had  been  a 
deputy  sheriff  at  the  time  when  the  prisoner  was  arrested  and  was  being  questioned. 

The  trial  court,  however,  found  In  substance  that  the  defendant  knew  what  he 
he  wsb  doing  when  he  rejected  the  appointment  of  counsel  and  pleaded  guilty, 
that  he  wasThen  calm  and  not  intimidated,  and,  after  hearing  him  testify,  that  he 
was  completely  unworthy  of  belief.  It  accordingly  denied  the  application  for  a 
new  trial.  This  denial  was  affirmed  by  the  Supreme  Court  of  Michigan,  largely 
upon  the  basis  of  the  findings  of  fact  by  the  trial  court. 

The  Supremo  Court  of  the  United  States  reversed. 

The  latter  Court  felt  that  coungel  might  have  been  of  assistance  to  the  prisoner, 
in  view  of  his  youth,  lack  of  education  and  low  mentality,  by  requiring  the  State  to 
prove  its  case  against  him— saying  the  evidence  was  largely  circumstantial— by 
raising  a question  as  to  his  sanity,  and  by  presenting  factors  which  might  have 
lessened  the  severity  of  the  penalty  imposed.  It  was  the  maximum  permitted 
under  the  Michigan  law— solitary  confinement  for  life  at  hard  labor. 

The  case  was  decided  by  tho  Supreme  Court  of  the  United  States  in  1957, 
The  majority  opinion  does  not  seem  to  have  given  any  consideration  whatsoever 
to  the  difficulties  of  proof  which  the  State  might  encounter  after  the  lapso  of 
many  years  or  the  risks  to  society  which  might  result  from  the*  release  of  a prisoner 
of  this  type,  if  the  new  prosecution  should  fail.  They  are,  however,  pointed  out 
in  the  dissent.  ‘ 

Another  recent  case  which  seems  to  us  surprising,  and  the  fufl  scope  of  , Which. we 
cannot  foresee,  is  Lambert  v.  California,'  355  U.S.,  decided  Deo.  16, 1967.  In  that 
ease  a majority  of  the  Court. reversed  a conviction  under  a Los  Angeles  ordinance 
which'  required  a person  convicted  of  a felony,  or  of  a crime  which  would  bo  felony 
under  the  law  of  California,  to  register  upon  taking  up  residence  hi  Los  Angeles. 


under  the  law  of  California,  to  register  upon  taking  up  residence  hi  Los  Angeles. 

Lambert  had  been  convicted  of  forgery  and  had  served,  a long  term  in  A Cali- 
fornia prison  for  that  offense.  She  was  arrested  on  suspicion  of  another  crime  ana 
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her  failure  to  register  Was  then  discovered  and  she  was  prosecuted,  convicted  and 

fined.  . 

. The  majority  of  the  Supreme  Court  found  that  she  had  no  notice  of  the  ordi- 
nance, that  it  was  not  likely  to  be  known,  that  it  was  a measure  merely  for  the 
convenience  of  the  police.  that  the  defendant  had  no  opportunity  to  comply 
with  it  after  learning  of  it  pnd  before  being  prosecuted,  that  she  did  not  act 
willfully  in  failing  to  register,  that  she  was  not  ‘’blameworthy"  in  failing  to  do  so, 
and  that  her  conviction  involved  a denial  of  due  process  of  faw- 

'fA  DEVIATION  FROM  PRECEDENTS*’ 

This  deoiafon  was  reached  only  after  argument  and  reargument,  Mr,  Justice 
Frankfurter  wrote  a short  dissenting  opinion  in  which  Mr,  Justice  Harlan  and  Mr. 
Justice  Whittaker  joined.  He  referred  tu  the  great  number  of  State  and  federal 
statutes  which  imposed  criminal  penalties  for  nonfeasance  and  stated  that  ho 
felt  confident  that  "the  present  decision  will  turn  out  to  be  an  isolated  deviation 
from  the  strong'  current  of  precedents— a derelict  on  the  waters  of  the  law,'1 
We  shall  not  comment  in  this  report  upon  the  broad  sweep  which  the  Supreme 
Court  now  gives  to  habeos-corpus  proceedings*  Matters  of  this  sort  seem  to 
fall  within  tno  scope  of  the  Committee  of  this  Conference  on  the  Habeas  Corpus 
Bill  which  has  been  advocated  for  some  years  by  this  Conference  for  enactment  by 
the  Congress  of  the  United  States,  and  has  been  supported  by  the  Judicial  Con- 
ference of  the  United  States,  the  American  Bar  Association,  the  Association  of 
Attorneys  General  and  the  Department  of  Justice, 

We  cannot,  however,  completely  avoid  any  reference  at  all  to  habeas-corpus 
matters  because  what  is  probably,  the  most  far-reaching  decision  of  recent  years  on 
State  criminal  procedure  which  has  been  rendered  by  the  Supreme  Court  is 
Itself  very  close  to  a habeas-corpus  case.  That  is  the  case  of  Griffin  v*  Illinois, 
351  TLB-  12,  which  arose  under  the  Illinois  Post  Conviction  Procedure  Act 
The  substance  of  the  holding  in  that  case  may  perhaps  be  briefly  and  accurately 
stated  in  this  way:  If  a transcript  of  the  record,  or  its  equivalent,  is  essential  to  an 
effective  appeal,  and  if  a State  permits  an  appeal  by  those  able  to  pay  for  the  coat 
of  the  record  or  its  equivalent,  then  the  State  must  furnish  without  expense  to  an 
indigent  defendant  either  a transcript  of  the  record  at  his  trial,  or  an  equivalent 
thereof,  in  order  that  the  indigent  defendant  may  have  an  equally  effective  right 
of  appeal.  Otherwise,  the  inference  seems  clear,  the  indigent  defendant  must  be 
released  upon  habeas  corpus  or  similar  proceedings. 

Probably  no  pne  would  dispute  the  proposition  that  the  poor  man  should  not  be 
deprived  of  the  opportunity  for  a meritorious  appeal  simply  because  of  his  poverty. 
The  practical  problems  which  flow  from  the  decision  In  Griffin  v.  Illinois  are, 
however,  almost  unlimited  and  are  now  only  in  course  of  development  and  possi- 
ble solution,  This  was  extensively  discussed  at  the  1957  meeting  of  this  Con- 
ference of  Chief  Justices  in  New  York, 

We  may  say  at  this  point  that,  In  order  to  give  full  effect  to  the  doctrine  of 
Griffin  v,  Illinois,  we  see  no  basis  for  distinction  between  the  cost  of  the  record 
and  other  expenses  to  which  the  defendant  will  necessarily  be  put  in  the  prosecu- 
tion of  an  appeal.  These  include  filing  fees,  the  cost  of  printing  the  brief  and  of 
such  part  of  the  record  as  may  be  necessary,  and  counsel  fees. 

The  Griffin  case  was  very  recently  given  retroactive  effect  by  tho  Supreme 
Court  in  a per  curiam  [by  tho  court  as  a whole  J opinion  In  Eskridge  v*  Washington 
State  Board  of  Prison  Terms  and  Paroles,  78  S,  Ct,  106E  In  that  case  the  de- 
fendant who  was  convicted  in  1935,  gaVe  timely  notice  of  an  appeal.  His  appli- 
cation then  made  for  a copy  of  the  transcript  of  the  trial  proceedings  to  be  furnished 
at  public  expense  was  denied  by  the  trial  jtfdge.  ^ 

A statute  provided  for  so  furnishing  a transcript  if  "in  his  (the  trial  judge's! 
opinion,  justice  will  thereby  be  promoted  " The  trial  judge  found  that  justice 
would  not  be  promoted,  in  that  tho  defendant  had  had  a fair  and  impartial  trial, 
and  that,  in  ms  opinion,  no  grave,  or  prejudicial  errors  had  occurred  in  the  trial* 
The  defendant  then  sought  a writ  of  mandate  from  the  Supreme  Court  of  the 
State,  ordering  the  trial  judge  to  have  the  transcript  furnished  for  the  prosecution 
of  his  appeal*  This  was  denied  and  his  appeal  was  dismissed. 

In  1956  he  instituted  habeas-corpus  proceedings  whJclR  on  June  16,  1958,  re- 
sulted in  a reversal  of  the  Washington  court's  decision  and  a/remand  "for  further 
proceedings  not  inconsistent  with  this  opinion,  "j  It  was  conceded  that  the  "re- 
porter's transcript"  from  the  trial  was  still  available.  In  tfrtmt  form  it  exjets  does 
not  appear  from  the  Supremo  Court's  opinion,  As  in  Griffin,  it  was  held;  that  an 
adequate  substitute  for  the  transcript  might  be  furnished  in  lieu  of  the  transcript 
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. Justices  Harlan  and  Whittaker  dissented  briefly  on  the  ground  that  "on  this 
record  the  Griffin  case  decided  in  1066  should  not  be  applied  to  this  conviction 
occurring  in  1036/ f This  accords  with  the  view  expressed  by  Mr.  Justice  Frank' 
furter  in  hie  concurring  opinion  in  Griffin  that  it  should  not  beretroftotive;  He 
did  not  participate  in  the  Eskridge  ease. 

. Just  where  Griffin  v.  Illinois  may  lend  us  is  rather  hard  to  say.  That  it  Will 
mean  a vast  increase  in  criminal  appeals  and  a huge  case  load  /or  appellate  courts 
seems  almost  to  go  without  saying.  There  are  two  possible  ways  in  which  the 
meritorious  appeals  might  be  taken  care  of  and  the  nonmeritorious  appeals 
eliminated.  . . . . . 

One  would  be  to,  apply  a screening  process  to  appeals  of  all  kinds,  whether 
taken  by  the  indigent  or  by  persons  well  ablo  to  pay  for  the  cost  of  appeals. 
It  seems  very  doubtful  that  legislatures  generally  would  be  willing  to  curtain  the 
absolute  right  of  appeal  in  criminal  coses  which  now  exists  in  many  jurisdictions. 

Another  possible  approach  would  be  to  require  some  showing  of  merit  before 
permitting  an  appeal  to  be,  taken  by  an  indigent  defendant  at  the  expense  of  the 
State. 

Whether  this  latter  approach,  which  we  may  call  “screening,*'  would  be  prac- 
tical or  not  1b,  to  say  the  least,  very  dubious.  First,  let  us  look  at  a federal 
statute  and  Supreme  Court  decisions  thereunder.  >What  is  now  subsection,  (a) 
of  Section  1016  of  Title  28,  U.S.C.A,  contains  a sentence  reading  as  follows:  “An 
appeal  may  not  be  taken  in  forma  pauperis  (as  a poor  man)  if  the  trial  court 
certifies  in  writing  that  it  is  not  token  in  good  faith.  , 

. This  section  or  a precursor  thereof  was  involved  in  Miller  v.  United  States. 
317  U.S.  192,  Johnson  v.  United;  States,  352  U S.  666,  and  Farley  v.  Unitea 
States,  354  U.S.  621,  623,  In  the  Miller  oase  the  Supreme  Court  held  that  the 
discretion  of  the  trial  court  in  withholding  suoh  a certificate  was  subjeot  to  review 
on  appeal,  and  that,  in  order  that  such  a review  might  be  made  by  the  Court  of 
Appeals,  it.  was  necessary  that  it  have  before  it  either  the  transcript  of  the  record 
or  an  adequate  substitute  therefor,  which  might  consist  of  the  trial  judge's  notes 
or  of  an  agreed  statement  as  to  the  points  on  which  review  was  sought. 

, Similar  holdings  were  .made  by  per  curiam  opinion  in  the  Johnson  and  Farley  ' 
cases,  in  each  of  which  the  trial  court  refused  to  certify  that  the  appeal  whs  taken 
in  good  faith.  In  eaoh  ease,  though  perhaps  more  dearly  in  Johnson,  the  trial 
court  seems  to  have  felt  that  the  proposed  appeal  was  frivolous,  and  hence  not  in 
good  faith. 

The  Eskridge  ease,  above  cited,,  decided  on  June  16,  1958,  rejected  the  screening 
process  under  the  State  statute  there  involved,  and  appears  to  require,  under  the 
Fourteenth  Amendment,  that  a full  appeal  be  allowed — not  simply  a review 
of  the  screening  process,  as  under  the  federal  statute  above  cited.  The  eoeot 
of  the  Eskridge  case  thus  seemB  rather  clearly  to  be  that,  unless  all  appeals,  at' 
least  in  the  same  types  of  oases,  are  subject  to  screening,  none  may  be. 

It  would  seem  that  It  may  be  possible  to  make  a valid  classification  of  appeals 
which  shall  be  subjeot  to  screening  and  of  appeals  which  shall  not.  Such  a 
classification  might  be  based  upon  the  gravity  of  the  offense  or  possibly  upon  the 
sentence  imposed.  In  most,  if  not  all,  States,  such  a classification  would  doubtless 
require  legislative  action.  In  the  Griffin  oase,  it  will  be  recalled,  the  Supreme 
Court  stated  that  a substitute  for  an  actual  transcript  of  the  record  would  be 
acceptable  if  it  were  sufficient  to  present  the  points  upon  whioh  the  defendant 
based  his  appeal.  The  Supreme  Court  suggested  the  possible  use  of  bystanders’ 
bills  of  exceptions. 

It  seems  probable  to  us  that  an  actual  transcript  of  the  record  will  be  required 
in  most  oases.  For  example,  in  eases  where  the  basis  for  appeal  is  the  alleged 
insufficiency  of  the  evidence,  it  may  be  very  difficult  to  eliminate  from  that  part 
of  the  record  which  is  to  bo  transcribed  portions  which  seem  to  have  no  immediate 
bearing  upon  this  question.  A statement  of  the  facts  to  be  agreed  upon  by  trial 
counsel  for  both  sides  may  be  still  more  difficult  to  achieve  even  with  the  aid  of  the 
trial  judge. 

The  danger  of  swamping  some  State  appellate  courts  under  the  flood  of  appeals 
which  may  be  loosed  by  Griffin  and  Eskridge  is  not  a reassuring  prospect.  How 
far  EBkriage  may  lead  and  whether  it  will  be  extended  beyond  its.  facts  remain 
to  be  seen. 

conclusions:  tub  justices  sum  up 

This  long  review,  though/far  from  exhaustive,  shows  some  of  the  uncertainties 
as  to  the  distribution  of  porter  which  are  probably  inevitable  in  a federal  system  of 
government.  . It  also  shows,  on  the  whole,  a continuing  and,  we  think,  an  accelerating 
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trend  toward  incretoing  power  of  the  National  Government  and  correspondingly  con- 
traded  power  of  theState  governments.  * - 

Much  of  this  is  doubtless  due  to  the  feet  that  many  matters  which  were  once 
mainly  of*  local  oonoern  are  now  patts  of  larger  matters  which  are  of  national 
concern.  Muoh  of  this  stems  from  tho  doctrine  of  a strong,  central  Government 
and  of  the  plenitude  of  national  power  within  broad  limits  of  what  ihay  be  “neces- 
sary and  proper1'  in  the  exeroiae  of  the  granted  powers  of  the  National  Govern* 
ment  which  was  expounded  and  established  by  Chief  Justice  Marshall  and  his 
colleagues,  though  some  of  the  modern  extensions  may  and  do  seem  to  us  to  go  to 
extremes.  Muon,  however,  comes  from  the  extent  of  the  control  over  the  action 
of  toe  States  which  the  Supreme  Court  exercises  Under  its  views  of  the  Fourteenth 
Amendment. 

‘We  believe  that  strong  State  and  local  governments  are  essential  to  the  effedivs 
functioning  of  the  American  system'  of  federal  government;  that  they  should  not  be 
sacnfied  needlessly  to  leveling,  and  sometimes  deadening,  uniformity;  and  that, 
in  the  interest  of  aotive,  citizen  participation  in  self-government — the  foundation 
of  our  democracy — they  should  be  sustained  and  strengthened. 

As  long  os  this  country  continues  to  be  a developing  country  and  as  long  as 
the  conditions  under  whieh  we  live  continue  to  change,  there  will  always  bo 
problems  of  the  allocation  of  power  depending  upon  whether  certain  matters 
Bhould  be  regarded  as  primarily  of  national  concern  or  as  primarily  of  local  con- 
cern. These  adjustments  can  hardly  be  effected  without  some  friction.  How 
much  friction  will  develop  depends  in  part  upon  the  wisdom  of  tiioso  empowered 
to  alter  the  boundaries  and  in  part  upon  the  speed  with  whieh  such  changes  are 
effected.  Of  course,  the  question  of  speed  really  involves  the  exorcise  of  judgment 
and  the  use  of  wisdom,  so  that  the  two  things  are  really  the  same  in  substance. 

We  are  now  concerned  specifically  with  the  effect  of  judicial  decisions  upon  the 
relations  between  the  Federal  Government  and  the  State  governments.  Here  we 
think  that  the  over-all  tendency  of  decisions  of  the  Supreme  Court  over  the  last  M years 
or  more  has  been  to  press  the  extension  of  federal  power  and  to  press  it  rapidly. 

There  have  been,  of  course,  and  still  are,  very  considerable  differences' within 
the  Court  on  these  matters,  and  there  has  been  quite  recently  a growing  recognition 
of  the  faot  that  our  government  is  still  a federal  government  and  that  the  historic 
line  which  experience  seems  to  justify  between  matters  primarily  of  national 
concern  and  matters  primarily  of  local  concern  should  not  be  hastily  or  lightly 
obliterated.  A number  of  Justices  have  repeatedly  demonstrated  their  aware- 
ness of  problems  of  federalism  and  their  recognition  that  federalism  is  Still  a living, 
part  of  our  system  of  government. 

The  extent  to  which  the  Supreme  Court  assumes  the  function  of  policy  maker  is  also 
of  concern  to  us  in  the  conduct  of  our  judicial  business.  We  realize  that  in  the  course 
of  American  history  the  Supreme  Court  has  frequently — one  might,  indeed,  Bay 
customarily— exercised  policy-making  powers  going  far  beyond  those  involved, 
say,  in  making  a selection  between  competing  rules  of  law. 

We  believe  that,  in  the  fields  with  whieh  we  are  concerned  and  as  to  which  we 
feel  entitled  to  Bpeak,  the  Supreme  Court  too  often  has  tended  to  adopt  the  role  of 
policy  maker  without  proper  judicial  restraint.  We  feel  this  is  particularly  the  case 
In  both  of  the  great  fields  we  have  discussed — namely,  the  extent  and  extension 
of  the  federal  power,  and  the  supervision  of  State  action  by  the  Supreme  Court 
by  virtue  of  the  Fourteenth  Amendment.  In  the  light  of  the  immense  power 
of  the  Supreme  Court  and  its  practical  nonreviewabiiity  in  most  instances,  no 
more  important  obligation  rests  upon  it,  in  our  view,  than  that  of  careful  modera- 
tion in  the  exercise  of  its  policy-making  role.  We  ate  not  alone  in  our  view  that 
the  Court,  in  many  cases  arising  under  the  Fourteenth  Amendment,  has  assumed  what 
seem  to  us  primarily  legislative  powers.  S£e  Judge  Learned  Hand  on  the  Bill  of 
Rights.  \ 

We  do  not  believe  that  either  the  framers  of  the  original  Constitution  or  the 
possibly  somewhat  less  gifted  draftsmen  of  the  Fourteenth  Amendment  ever 
contemplated  that  the  Supreme  Court  would,  or  should,  have  the  almost  unlimited 
policy-making  powers  which  it  now  exercises. 

It  is  Strange,  indeed,  to  reflect  that,  under, A Constitution  which  provides  for  a 
System  of  checks  and  balances  and  tjf  distribution  of  power  between  national  and 
State  governments,  one  branch  of  one  government — the  Supreme  Court — should 
attain  the  immense  and,  immady  respects, ‘dominant  power  whieh  it  now  wields. 
We  believe  that  Me  great  (principle  of  distribution  of  powers  among  the  various 
branches  of  government  and  between  levels  of  government  hhs. vitality  today  Mpd  is  the 
crucial  base  of  our  democracy.  V. 

v We  further  believe  that,  in  construing  and  applying  tije  Constitution  And  laws 
made  in  pursuance  thereof,  thiB'  principle  of  the  division  of  power  based  upon 
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Whether  a matted  ts  printorily  Of  •n&tiottill’oirot  local  'toncem  Should  ttq^belodt 
right  of  or  ignored,  especially  In  fields  which  bear  upon  the  meanirig  of  a constRu*- 
tipmU  or  statutory. provision/  or  the  validity  pf  State  notion  ^rebooted  fof'^eview. 
For/ with  due  allOWaricefOrthe  opanged'  conditions  tinder  Whioh  it- may  .Or  must 
operate,  the  principle  ikas  worthy  dr our  consideration  today  as  It  .wad  ‘‘of  the 
consideration  of  the  great  men  who  met  in1 1 787to  establish  our  itatjonasa  nation'. 

“DOUBT"  Jfc  RBOpNT ' DECISIONS  V s ' 1 

It  has  long  been  an  American  boast'  that  we  have  a government  of  laws  and,  not 
of  men.  We  believe  that  any  study  of  recent  decisions  of  the  Supreme  Court  t viliraisi 
at  least  considerable  doubt  ai  to  the  validity  of  that  boast,  We  . find  first  that,  in 
constitutional  cases,  unanimous  decisions  are  comparative  rarities  and  that  multiple 
opinions,  concurring  or  dissenting,  are  common  occurrences.  . ■!•■-..  - . , < 

, We  find  neat  that  divisions  in  result  on  a 5-to-4  basis  are  quite  frequent,  We 
find  further  that,  on  some  occasions,  a majority  of  the  Oourt  cannot  be  mustered 
in  support  of  any  one  opinion  and  that  the  result  of  a given  case  may  come  from 
the  divergeht  views  of  individual  Justices  who  happen  to  unite  on  one  outcome  or 
the  other  of  the  case  before  the  Court,,  . . , . 

We  further  find,  that  the  Court  does  not  accord  finality  to  its  own  determinations 
of  constitutional  questions,  or  for  that  matter  of  others.  We  concede  that  a 
slavish  adherence  to  stare  decisis  could  at  times  have  unfortunate  consequences; 
but  it  seems  strange  that  under  a constitutional  doctrine  which  requires  all  others  to 
recognise  the  Supreme  Court's  rulings  on  eonsititutional  questions  as  binding  adjudv- 
cations  of 'the  meaning  and  application  of  the  Constitution,  the  Court  iUeJf  hae  so 
frequently  overturned  its  own  decisions  thereon , after  the  lapse  of  periods  varying  front 
t year  to  75,  or  even  95  years.  See  the  tables  appended  to  Mr.  Justice  Douglas's 
address  on  "Store  Decists,"  49  Columbia  Law  Review  73.%  769-758.  • . -! 

The  Constitution  expressly  sets  up  its  own  procedures  for  amendment,  slow  or 
cumbersome  though  they  may  be.  , 

These  frequent  differences’ 'and  occasional  overrulings  of  prior  dedsibhs  in 
constitutional  eases 'cause  UB  grave  concert!  as  to  whether  individual  Views  of  the 
members  of  the  Court  ob  from  time  to  time  constituted,  or  of  a majority  thereof, 
as  to  what  is  wise  or  desirable  do  not  unconsciously  override  a more  dispassionate 
consideration  of  what  is  or  is  not.  constitutionally  warranted.  We  betieye  that 
the  latter  is  the  correct  approach;  and  we  have  no  doubt  that  every  member  of 
the  Supreme  Court  intends  to  adhere  to  that  approach,  and  believes  that  he  dpes 
so.  , 

It  is  O'tr  earnest  hope,  which  we  respectfully  express,  that  that  great  Court  exercise 
to  the  fill  its  power  of  judicial  self-restraint  by  adhering  firmly  to  its  tremendous,, 
strictly  iudicial  powers  and  by  eschewing,  so  far  as  possible,  the  exercise  of  essentially 
legislative  powers  when  it  is  called  upon  to  decide  questions  involving  the  validity  eg 
State  action,  whether  it  deems  suck  action  wise  or  unwise.  The  value  of  our  system 
of  federalism,  and  of  looal  self-government  in  local  matters  which  it  embodies, 
should  be  kept  firmly  in  mind,  as  we  believe  it  was  by  those  who  framed  oar 
Constitution. 

'.  At  times  the  Supreme  Court  manifests,  or  seems  to  manifest,  ah  impatience  with 
the  slow  workings  of, our  federal  system.  That  impatience  may  extend  to  ah 
unwillingness  to  Wait' for  Congress  to  make  clear  its  intention  to  exercise  the 
powers  conferred  upon  it- under  the  Constitution,  or  the  extent  to  which  it  Under- 
takes to  exercise  them,  and  it  may  extend  to  the  alow  processes  of  amending  the 
Constitution  which  that’  Ins.trpineht  provides. 

The  words  of  Elihu  Root  bn  the  opposite 'side  of  the  problem,  asserted  at  a 
time  when  demands  were  current  for  recall  of  judges  and  judicial  decisions;  bear 
repeating:  “if  the  people’  of our  country  yield  to  impatience  which  would  . destroy 
the  system  that  alone  makes  effective  these  great  impersonal  rules  and  preserves 
our  constitutional  government,  rather  than  endure  the  temporary'  inoohyicnoe 
of  pursuing  regulated  methods  of  changing  the  law,  we  fehall  not  he  reforming. 
We  shall  not  be.  making  progress,  but  shall  be  exhibiting' that  took  -of  seif-o’ohtrol 
which  enables  great  bodies  of  men  to  abide  the  slow  process  of  orderly  govern- 
ment rather  than  to 'break  down  the  barriers  of  order -when\  they  -are  struck  by 
the  impulse  of  the  moment.”  Quoted  ip  31,  “Boston  University  Law.  Review', 1 43. 

We  .btilifeve  that’  Whet 'Mr:  Rodt  sald  ia  sound  doctrine  $6  be  followed ; toward 
the  Constitution,  jthe,  Supreme  Court  ahd  Its  interpretation,  of  the  Constl til tioh; 
Surely/ it' is  no  less  ittbumb^ht  upon  the  Supreme  Court,  on  |ts  partj.to  be  eqUaliy 
restrained  and  tob'e  assure  is  'is  •humiUuy  jb6sstblethat.it  fs’aaheridg to  ‘jmp 
fundamentals  of  the  Constitution  with  regard  to  the  distribution*  of  powers  'hud 
the  separation  of  powers,  and  with  regard  to  tho  limitations  of  Judicial  power  which 
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are  implicit  inpuch  separation  and  distribution,  and  that  it  it  not  merely  giving  effect 
tg  u’hal  it  mv  tyem  desirable,  , 

We  may  expeottbe  question  ae  .to  what  gau  be  accomplished  by  the  report,  of 
- this  Committee  or  by  resolutions  adopted  in  conformity  with  it.  Most  certainly 
some  will  Bay  that  nothing  expressed  here  would  deter  a member  or  group  ofinem- 
bars  of  an  independent  judiciary  from  pursuing  .a  planned  course. 

Let’  us  grant  that  this  may  be  true.  The  value  of  a firm  statement  by  iis  lies 
in  the  fact  that  we  speak  ae  members  of  all.  the  State  appellate  courts  with  a 
background  of  many  years’  experience  In  the  determination  of  thousands  of  cases 
of  all  kinds.  Surely  there  aro  those  who  -will  respect  a declaration  off  what  we 
believe.  ' * . • , 

- And  it  just  could  be  true  that  our  statement  might  serve  as  an  encouragement  ' 
to  those  members  of  an  Independent  judiciary  who  now  or  in  the  future  may  in 
their  conscience  adhere  to  views  more  consistent  with  our  own. 

. Senator  Ervin.  I just  add  this:  I have  takeh  an  oath,  to  uphold 
theConstitutioii  according  to  the  way  I understand  it,  which  is  based 
upon  the  words  of  the  Constitution  and  the  decisions  of  the  courts; 
from  1789  to  date,  and  notwithstanding  the  fact,  as  you  very  em- 
phatically state,  that  six  Justices  have  agreed  to  decide  that  the  14th 
amendment  means  that  Congress  can  reach  individual  action  npt 
connected  with  the  State  action  under  that  amendment,  despite  the 
wordd  of  the  amendment  and  despite  an  unbroken  line  of  decisions 
to  the  contrary  from  1868  to  date,  I am  going  to  do  the  best  I can 
to  persuade  Congress  that  it  is  its  duty  to  stand  by  the  Constitution, 
and  reject  those  provisions  of  title  V which  offend  the  14th 
amendment  as  it  is  worded,  and  as  it  has  been  interpreted. 

I regret  to  take  this  action  and  to  say  these,  things,  but  I conceive 
it  as  my  duty  to  my  country  and  my  fidelity  , to  my  oath  to  support 
the  Constitution.  I thank  you  for  your  patience. 

STATEMENT  OF  HON.  NICHOLAS  deB;  KATZENBACH,  ATTORNEY 
GENERAL  OF  THE  UNITED  STATES;  ACCOMPANIED  B7  DAVID 
SLAWSON,  ATTORNEY  ADVISER,  OFFICE  OF  LEGAL  COUNSEL, 
AND  ALAN  MARER,  ATTORNEY,  CIVIL  RIGHTS  DIVISION, 
DEPARTMENT  OF  JUSTICE — Resumed 

' Attorney  General  Katzbnbach.  Could  I make  a very  brief  com- 
ment, Senator? 

Senator  Ervin.  Just  one  minute.  I want  to  put  one  other  thing  in. 

One  of  the  most  distinguished  legal  scholars  in  America  is  Professor 
Philip  B.  Kurland,  of  the  Law  School  of  the  University  of  Chicago. 

I wish  to  put  in  the  record  at  tips  point,  in  connection  with  Justice 
Jackson's  remarks  and  the  resolution  of  - the  36  State  chief  justices, 
what  Professor  Kurland  said  aljout  the  action  of  the  Supreme  Court 
during  recent  years.  >•  . 

Attorney  General  Katzbnbach.  Professor  Kurland  wrote  that 
resolution. 

Senator  Ervin.  Yes. 
f (The  information  follows;) 

The  Cover  o£  the  Union  or  'Jouus  Caesar  Revised 

Mr.  President,  on  February  29. 1964,  Prof.  Philip  B.  Jutland  of  the  Law  School 
of  the  University  of  Chicago  made  a most  illuminating  address  before  a conference 
upon  the  bo- called  Court,  of  theUnion  Amendment  at  theLaw  School  of  the 
University  of  Notre  Dame.  : He  entitled  his,  address  ''The  Court  of  the  Union  or 
Julius  Caesar  .Revised.”  .•*.<  / _•  i 
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I have  been  privileged  from  time  to  time  to  read*  addresses  qnd  comments  of 
Professor  Kurland' upon  various  constitutional  and  legal  subjects.-  Such  reading 
has  convinced  me  that  Professor  Kurland  possesses  in  the  highest  degree  an 
understanding  of  the  supreme  values  inherent  in  the  primary  purposes  of  our 
Constitution  and  the  dangers  posed  to  these  primary  purposes  by  impatient 
officials  who  would  sacrifice  their  supreme  values  in- their  seal  to  aooomplish  in 
haste  temporary  ends  'which  they  desire.  For  this  reason,  anything  which  Pro* 
feasor  Kurland  may  say  upon  constitutional  subjects  merits  wide  dissemination 
and  deep  consideration"  by  all  persons  interested  in  constitutional  government. 

As  a consequence,  I ask  unanimous  consent  that  Professor  Kurland’s  speech 
be  printed  at  this  point  in  the  body  of  the  Record. 

There  being  no  objections,  the  speech  was  ordored  to  be  printed  in  the  Record, 
as  follows: 

■ (8 pooch  of- Prof.  Philip  B.  Kutland] 

Tun  Couar  of  the  Union  os  Julius  Caesar  Revised 


(By  Philip  B.  Kurland,  professor  of  law,  the  University  of  Chicago  Law' School) 

(Note. — The  paper  which  follows  was  delivered  at  a conference,  held  at  the 
Law  School  of  the  University  of  Notre  Dame  on  February  29.  It  will  appear  in 
a forthcoming  issue  of  the  Notre  Dame  Lawyer,  and  appears  here  with  the 
permission  of  the  editors  of  that  journal  and  of  the  author J 
■ Dean  O’Meara’s  subpena  was  greeted  by  honest  protests  from  me  that  I bad 
nothing  to  contribute  to  the  great  debate  over  the  proposed  constitutional  amend- 
ments that  are  the  subject  of  today’s  conference.  The  dean  apparently  of  * the 
belief  that  suffering  might  help  this  audience  toward  moral  regeneration,  suggested 
that  I come  anyway:-  I proceed  then  to  prove  my  proposition  and  to  test  his 
hypothesis. 

1 have  chosen  as  a title,  for  this  small  effort:  "Julius  Caesar  Revised.^  “Re* 
vised”  because,  unlike  Mark  Antony,  I have  been  invited  here  not  to  bury  Caesar 
but  to  praise  him.  Our  Caesar,  the  Supreme  Court,  unlike  Shakespeare’s  Julius, 
does  not  call  for  a funeral  oration,  because  the  warnings  of  lions  In  the  streets—* 
instead  of  under  the  throne — were  timely  heeded  as  well  as  sounded.  Caesar 
was  thus  able  to  rally  his  friends  to  fend  off  the  death  strokes  that  the  conspirators 
would  have  inflicted.  The  conspiratorial  leaders'  were  the  members  of  the  Council 
of  State  Governments.  The  daggers  they  proposed  to  use  were  the  chief  justices 
of  the  various  high  State  courts,  to  whom  they  would  entrust,  under  the  resound- 
ing label’ of  “the  Court  of  the  Union,”  the  power  to  review  judgments  of  the 
Supreme  Court  of  the  United  States  whenever  that  tribunal  dared  to  Inhibit  the 
power  of  the  States.  It  should  be  made  clear  that  the  chief  justices  of  the  States ' 
would  be  the  instruments  of  the  crime  and'  not  its  perpetrators.  You  will  recall 
that  when  these  chief  justices  spoke  through  their  colleotive  voice,  the  Conference, 
of  Chief  Justices,  in  Condemnation  of  some  Of  the  transgressions  of  the  Supreme 
Court,  they  asked  only  that  the  physician  heal  himself.  They  did  not  propose 
any  organic  changes,  however  little  they  like  the  Court’s  work.  Their  report 
stated:  ■ ' 

■ “When  we1  turn  to  the  specific  field  of  the  effect  of  judicial  decisions  on  Federal- 
State  relationships  we  come  at  onoe  to  the  question  as  to  where  power  should  H6 
to  give  the  ultimate  interpretation  to  the  Constitution  and  to  the  laws  made  in 
pursuance  thereof  under  the  authority  of  the  United  StateB.  By  necessity 
and  by  almost  universal  common  consent,  these  ultimate  powers  are  regarded  as 
being  vested  in  the  Supreme  Court  of  the  United  States.  Any  other  allocation 
of  suoh  power  would  seem  to  lead  to  chaos.”  ' 

Even  in  the  absence  of  Caesar’s  murder,  however,  it  is  possible  to  pose  the  issue 
raised  by  Brutus:  whether  our  Caesar  has  been  unduly  ambitious  and  grasping 
of  power7  And  implicit  in  this  question  is  a second:  If  Caesar’s  ambitions  do 
constitute  a' threat  to  the  republic,  is  assassination  the  appropriate  method  for 
dealing  with  that-threat?. 

The  second  question  is  easier  of  answer-  than  the  first.  Whether  Caesar  be 
guilty  or  not,  it  would  seem  patently  dear  this  his  murder,  as  proposed,  must  bo 
resisted.  Its  consequences  could  only  be  costly’ and -destructive  civil  conflict 
resulting  in  the  Creation  of  a new  Caesar  in  the  place  of  the  old  one,  a new  Cftcsar 
not  nearly  so  well-equipped  to  perform  the. task  tlor  even  sai  benevolent  ab  Julius 
himself.  f 

1 Report  of  the  committee  on  Federal- 8 late  Relationships  asAffeoted  by  Judicial  Decisions,  August  IMS 
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It  is  probably  because  of  the  obvious  absurdity  of  the  method  chosen  for  limiting 
the  Supreme  Court’s  powers  that  there  is  today  even  more  unanimity  in  opposition 
to  the  proposal  than  existed  when  Caesar  was  last  attacked — not  by  the  current 
self-styled  patrloians,  but  by  the  plebeians  under  the  leadership  of  Franklin 
Delano  Roosevelt.  For  then  It  was  only  tbs  conservatives  that  came  to  the 
defense  of  the  Court;  the  liberals  were  prepared  to  destroy  It,  Today , as  Prof* 
Charles  Blaok  has  made  dear,  even  If  in  rather  patronising  tones,  the  conserva- 
tives are  solidly  lin'd  up  in  defense  of  an  institution  many  of  whose  decisions 
are  repugnant  to  them.’  The  conservatives  would  seem,  to  be  concerned  with 
the  preservation  of  the  institution;  the  liberals  with  the  preservation  of  the  bene- 
fits that  the  current  Court  has  awarded  them.  For  the  latter  the  contents  of' 
Caesar’e  will  appears  to  make  the  difference. 

It  woul  i seem,  therefore,  that  only  those  close  to  the  lunatic  fringe,  the  Birohers 
and  the  White  Citizens  Councils  and  others  of  their  ilk,  are  prepared  to  BUpport 
the  purported  oourt-of-tho-union  plan.  Even  in  the  Council  of  State  Govern- 
ments the  proposed  amendment  was  supported  by  a majority  of  only  one  vote. 
The  few  legislatures  that  have  voted  in  support  of  this  amendment  are  those 
normally  ooncerened  with  their  war  on  Robin  Hood  and  similarly  dangerous 
radicals.  I do  not  mean  to  suggest  that  the  Court  is  not  in  danger  of  being  re- 
strained. But  I do  think  that  the  proposed  method  of  destruction  is  not  a very 
real  threat  unless  this  country  is  already  closer  to  Gibbon’s  Rome  than  to  Cncsnr’s. 

On  the  other  hand,  to  say  that  the  plan  for  a Court  of  the  Union  Is  an  absurdity 
is  not  to  answer  the  Question  whether  CaeBar  Butlers  from  an  excess  of  ambitionB. 
The. great  debate  called  for  by  the  Chief  Justice  at  the  American  Law  Institute 
meeting  lost  May  has  not  really  concerned  itself  with  this  problem,  The  great 
debate  has  taken  the  form  of  rhotorieal  forays.  Each  side  argues  that  the  pro- 
posed limitation  on  the  powers  of  the  Court  would  result  in  the  removal  of  national 
power  and  the  enhancement  of  the  power  of  the  States.  The  forces  of  Cassius 
and  Brutus  argue  that  this  is  a desirable  result  because  the  dispersal  of  govern- 
ment power  is  the  only  means  of  assuring  that  individual  liberty  will  not  be 
trodden  under  the  tyrannou . boots  of  socialist  egalitarianism.  Antony  contends 
that  the  adoption  of  the  proposal  would  be  to  return  us  to  a fragmented  con- 
federation impotent  to  carr  on  the  duties  of  government  in  the  world  of  the 
20th  century,  Room  velt’s  rords  about  a "horse  and  buggy  era”  are  this  time 
used  in  defense  of  the  Court.  With  all  due  respeot,  I submit  that  the  essential 
question'  remains  unanswered.  The  Talmud  tells  us  that  ambition  destroys 
its  possessor.  Does  the  Court’s  behavior  invite  its  own  destruction? 

In  what  ways  is  it  charged  that  this  Caesar  seeks  for  power  that  does  not  belong, 
to  him7  Some  such  assertions  can  be  rejected  as  the  charges  of  disappointed 
Buitors.  But  there  are  others  that  cannot  be  so  readily  dismissed  on  the  ground 
of  the  malice  of  claimant.  Allow  me  to  itemize  a few  of  the  latter  together 
wjth  some  suooorting  testimonv: 

Item.  The  Court  has  unreasonably  Infringed  on  the  authority  committed  by  the 
Constitution  to  other  branches  of  the  Government. 

Listen  to  one  of  the  recent  witnesses: 

"The  claim  for  judicial  relief  in  this  case  strikes  at  one  of  the  fundamental 
doctrines  of  our  system  of  government,  the  separation  of  powers,  In  upholding 
the  claim,  the  Court  attempts  to  effect  reforms  in  a field  hich  the  Constitution, 
as  plainly  as  can  be,  has  Committed  exclusively  to  the  political  process. 

"This  Court,  no  less  than  all  other  branches  of  the  Government,  is  bound  by  the 
Constitution.  The  Constitution  does  not  confer  on  the  Court  blanket  authority  to 
step  into  every  situation  where  the  political  branch  may  have  fallen  short.  The 
stability  of  this  institution  ultimately  depends  not  only  upon  its  being  alert  to 
keep  the  other  branches  of  Government  .within  consitutlonal  bounds  but  equally 
upon  recognition  of  the  limitations  on  the  Court’s,  own  functions  in  thb  constitu- 
tional system."  ' 

This  is  not  the  charge  of  a Georgia  legislator.  These  are  the  words  of  Mr, 
Justice  Harlan,  spoken  as  recently  as  last  February  17,  in  Wesberry  v.  Sanders  * 
Item.  The  Supreme  Court  has  severely  and  unnecessarily  limited  the  power 
of  the  States  to  enforce  their  criminal  lawe.  / 

Thus  one  recent  critic, had  this  to  say:  ■-<  ■ 

" 'The  rights  of  the  States  to.  develop  and  enforce  thpir  own  judicial  procedures, 
consistent  with  the  14th  amendment,  have  long  been  recognized  ns  essential  to 
the  concept  of  a healthy  federalism.  Those  rights  are  today  attenuated  if  not 
obliterated  in  the  name  of  a victory  for  the  'struggle  for  personal  liberty.’  But 

' • i • '•••••  ' ; 

• Rlnok,  Tho  Occasions  of  Justine  SO  (1903). 
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-the  Constitution  comprehends  another  struggle  of  equal  importance  and  places 
on  (the  Supreme  Court)  the  burden  of  maintaining  It — the  struggle  for-  law  and 
order.  I regret  that  the  Court  does  not  often  recognise  that  eaoh  defeat  in  that 
struggle  chips  away  inexorably  at  the  base  of  that  very  personal  liberty  which  it 
seeks  to  protect.  One  is  reminded  of  the  exclamation  of  Pyrrhus:  'One  more  such 
victory  * + * and  we  are  utterly  undone.'  " 

This,  I should  tell  you,  is  not  the  conference  of  Chief  Justices  complaining  about 
the  abuses  of  Federal  habeas  corpus  practices;  It  is  Mr.  Justice  Clark  expressing 
bis  dissatisfaction  in  Fay  v.  Noia.* 

Item.  The  Court  has  revived  the  evils  of  "substantive  due  process,"  the  cardinal 
sin  committed  by  the  Hughes  Court,  and  the  one  that  almost  brought  about  Its 
destruction. 

Here  another  expert  witness  has  said: 

"Finally,  I deem  this  application  of  'cruel  and  unusual  punishment'  so  novel 
that  I suspect  the  Court  was  hard  put  to  find  a way  to  ascribe  to  the  framers  of 
the  Constitution  the  result  reached  today  rather  than  to  its  own  notions  of 
ordered  liberty.  If  this  ease  involved  economto  regulation,  the  present  Court’s 
allergy  to  substantive  due  process  would  surely  save  the  statuto  and  prevent  the 
Court  from  Imposing  its  own  philosphical  predlleetohs  upon  State  legislatures  or 
Congress.  I fail  to  see  why  the  Court  deems  It  more  appropriate  to  write  into  the 
Constitution  Its  own  abstract  notions  of  how  best  to  handle  the  narcotics  problem 
for  it  obviously  cannot  match  either  the  States  or  Congress  in  expert  under- 
standing." 

This  to  the  hand  as  well  as  the  voice  of  Mr.  Justice  White  in  Robinson  v. 
California.* 

Item.  The  Court  has  usurped  the  powers  of  tho  National  Legislature  In  re- 
writing statutes  to  express  its  own  policy  rather  than  executing  the  decisions  made 
by  the  branch  of  Government  charged  with  that  responsibility. 

Listen  to  two  deponents  whose  right  to  speak  to  such  an  issue  to  not  ordinarily 
challenged. 

"What  the  Court  appears  to  have  done  is  to  create  not  simply  a duty  of  Inspeo- 
tion,  but  an  absolute  duty  to  discovery  of  all  defects;  in  Bhort,  it  has  made  tho 
B.  4 0.  the  insurer  of  the  conditions  of  all  premises  and  equipment,  whether  its 
own  or  others,  upon  which  its  employees  may  work.  This  is  wholly  salutary 
principle  of  compensation  for  industrial  injury  incorporated  by  workmen’s  com- 
pensation statutes,  but  it  is  not  the  one  created  by  the  FELA,  which  premises 
liability  upon  negligence  of  the  employing  railroad.  It  is  my  view  that,  as  a mat- 
ter of  polfoy,  employees  Buch  as  the  petitioner,  who  are  injured  in  the  course  of 
their  employment,  should  be  entitled  to  prompt  and  adequate  compensation  re- 
gardless of  the  employer’s  negligence  and  free  from  -traditional  comrronlaw  rules 
limiting  recovery.  But  Congress  has  elected  a different  test  of  liability  whloh, 
until  changed,  courts  are  obliged  to  apply." 

No,  those  are  not  the  words  of  Mr.  Justice  Frankfurter,  but  those  of  his  suc- 
cessor, Mr.  Justice  Goldberg,  in  Shenker  v.  Baltimore  A Ohio  R.  Co.* 

Listen  to  the  same  criticism  in  even  more  strident  tones: 

"The  present  case  * * * will.  I think,  be  marked  as  the  bald  cat  attempt  by 
judges  In  modern  tidies  to  spin  tneir  own  philosophy  into  the  fabric  of  the  law,  in 
derogation  of  the  will  of  the  legislature." 

Here  we  have  Mr.  Justice  Douglas  in  dissent  from  the  opinion  of  Mr.  Justice 
Black  in  Arizona  v.  California: 1 ' ■ 

Item.  Tho  Court  writeB  or  rewrites  law  for  the  purpose  of  conferring  benefits 
on  Negroes  that  it  would  not  afford  to  others. 

I offer  here  some  testimony  endorsed  by  Justices  Harlan,  Clarke,  and  Stewart, 
in  NAACPv.  Button:  *■ 

"No  member  of  this  Court  would  disagree  that  the  validity  of  State  action 
claimed  to  infringe  rights  assured  by  the  I4th  amendment  is  to  be  judged  by  the 
same  basic  constitutional  standard  whether  or  not  racial  problems  are  involved. 
No  worse  setback  could  befall  the  great  principles  established  by  Brown  v.  Board 
of  Education,  347  D.S,  483,  than  to- give  fairminded  persons  reasons  to  think 
otherwise.  With  all  respect,  I believe  that  the  striking  down  of  this  Virginia 
statute  cannot  be  squared  with  acoepted  constitutional  doctrine  in  the  domain  of 
State  regulatory  power  over  the  legal  profession." 


/ 


*37211.8, 391.  US-47  (1063). 
• 970  V.8. 600, 680  (1002). 
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Item.  The  Court  disregards  precedents  at  will  without  offering  adequate  reasons 
for  change. 

Mr.  Justice  Brennan  puts  his  charge  in  short  compass  in  Pan  American  Airways 
v.  United  States;  » 

. “The  root  error,  as  I see  it,  in  the  Court’s  decision  is  that  it  works  an  extraor- 
dinary and  unwarranted  departure  from  the  settled  principles  by  which  the 
antitrust  and  regulatory  regimes  of  law  are  aocommodatcd  to  each  other.”  . 

Item.  The  Court  uses  its  judgments  not  only  to  resolve  the  case  before  it  but  to 
prepare  advisory  opinions  or  worse,  advisory  opinions  that  do  not  advise. 

The  testimony  here  includes  the  following; 

“The  Court  has  done  little  more  today  than  to  supply  new  phrases — imprecise 
in  scope  and  uncertain  in  meaning — for  the  habeas  corpus  vocabulary  for  district 
court  judges.  And  becdUse  they  purport  to  establish  mandatory  requirements 
rather  than  guidelines,  the  tests  elaborated  in  the  Court’s  opinion  run  the  serious 
risk  of  becoming  talismanio  phrases,  the  meohanistio  invocation  of  which  will 
alone  determine  whether  or  not  a hearing  is  to  be  had.” 

“More  fundamentally,  the  enunciation  of  an  elaborate  set  of  standards  govern- 
ing habeas  corpus  hearings  is  in  no  sense  required,  or  even  invited,  in  order  to 
decide  the  case  * * * and  the  many  pages  of  the  Court’s  opinion  which  set  these 
standards  forth  cannot,  therefore,  be  justified  even,  in  terms  of  the  normal  function 
of  dictum.  The  reasons  for  the  rule  against  advisory  opinions  which  purport 
to  decide  questions  not  actually  in  issue  arc  too  wfeli  established  to  need  repeating 
at  this  late  date.” 

This  iB  not  the  plea  by  academic  followers  of  Herbert  Wedhsler  for  principled 
decisions  nor  even  an  argument  by  Wechsler’s  opponents  for  ad  hoc  resolutions. 
It  is  the  view  of  Mr.  Justice  Stewart  in  Townsend  v.  Sow.10 

Item.  Not  unrelated  to  the  charge  just  specified  is  the  proposition  that  the 
Court  seeks  out  constitutional  problems  when  it  could  very  well  rest  judgment  on 
lees  lofty  grounds. 

Here  is  the  Chief  Justice  himself  speaking  In  Communist  Parly  v.  Subversive 
Activities  Control  Board-.11 

“I  do  not  believe  tlmt  strongly  felt  convictions  on  constitutional  questions  or 
a desire  to  shorten  the  course  of  this  litigation  justifies  the  Court  in  resolving  any 
of  the  constitutional  questions  presented  so  long  as  the  record  makes  manifest, 
as  I think  it  does,  the  existence  of  nonconatltutfonal  questions  upon  which  this 
phase  of  the  proceedings  should  be  adjudicated.  I do  not  think  that  the  Court’s 
action  can  be  justified.” 

Item.  The  Court  has  unduly  circumscribed  tho  congressional  power  of  in- 
vestigation. 

The  testimony  I offer  hero  is  not  that  of  the  chairman  of  the  House  Un-American 
Affairs  Committee  nor  that  of  tho  Birch  Society.  It  derives  from  Mr.  Justice 
White's  opinion  In  Gibson  v.  Florida  Investigation  Committee: u 

“Tho  net  effect  of  tho  Court’s  decision  is,  of  course,  to  insulate  from  effective 
legislation  the  time-pro  von  skills  of  the  Communist  Party  in  subverting  and 
oven tu nily  controlling  legitimate  organisations,  Until  such  a group,  chosen  ns 
an  object  of  Communist  Party  action,  Ims  been  effectively  reduced  to  vassalage, 
legislative  bodies  may  seek  no  information  from  tho  organization  under  attack  by 
duty-bound  Corn  until  Isis,  When  the  job  hits  been  done  and  tho  legislative  com* 
ui  it  too  can  prove  it,  It  then  has  tho  hollow  privilege  of  recording  another  victory 
for  the  Communist  Party,  which  both  Congress  and  this  Court  finvo  found  to  ho 
am  organisation  uiKlcr  the  direction  of  a foreign  power,  dedicated  to  tho  over- 
throw of  Uni  (iovermneiit  if  necessary  by  foron  and  violence." 

Item.  I will  oJose  the  Hut  with  the  repeated  charge  that  the  due  process  clause 
of  tint  Mill  amendment  as  applied  by  the*  Court  conslsls  only  of  tho  “evanescent 
standards”  of  each  Judge's  notions  or  “naiurul  law."  The  charge  Is  most  strongly 

Hiorled  by  the  opinions  of  Mr,  Just  fee  Black  In  Adamson  v,  California  11  and 
i in  v.  Cutifonm,,i  lo  which  I commend  you, 

I dose  the  catalog  not  because  it  is  exhausted,  These  constitute  bill  a small 
part  of  Brutus'  indictment  and  an  even  suiuller  proportion  of  tho  witnesses  pre- 
pared to  testify  to  the  Court’s  grasp  for  power.  These  witnesses  are  Impressive, 
however,  for  they  are  not  cin-mles  of  tho  Court  but  part  of  It,  Moreover,  their 
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depositions  may  be  garnered  efrqply  by  thiimblng  the  pages  of  the  recent  volumes 
of  the  U,8.  Reports,  which  is  exactly  the  way  that  my  partial  catalog  was  created. 
Lot  me  make  clear  that  this  testimony  does  not  prove  Caesar's  guflfy  but  only 
demonstrates  that  these  charges  cannot  be  dismissed  out  of  hand.  The  fact  that 
they  are  endorsed  by  such  irresponsible  groups  as  would  support  the  proposed 
constitutional  amendment  does  not  add  to  their  validity.  But  neither  does  such 
support  invalidate  them, 

what  then'  of  Antony's  defenses  of  Caesar? 

First  is  the  proposition  that  our  Caesar  has  done  no  more  than  perform  the 
duties  with  which  he  is  charged.  We  have  it  from  no  less  eminent  an  authority 
than  Paul  Freund  that  the  Court  has  not  exceeded  its  functions  and  he  defines 
them  thus: w 

“First  of  all,  the  Court  has  a responsibility  to  maintain  the  constitutional  order, 
the  distribution  of  public  power  and  the  limitation  on  that  power, 

“A  second  great  mission  of  the  Court  is  to  maintain  a common  market  of 
continental  extent  against  State  barriers  or  State  trade  preferences. 

“In  the  third  place,  there  falls  to  the  Court  a vital  role  in  the  preservation  of 
an  open  society,  whose  government  is  to  remain*  both  responsive  and  responsible, 
Itespohflive  government  requires  freedom  of  expression;  responsible  government 
demands  fairness  of  representation. M 

And  so,  Professor  Freund  suggests,  the  Court  has  done  no  more  than  its  duty 
and  he  predicts  that  we  shall  be  grateful  to  it: lfl 

“The  future  is  not  likely  to  bring  a lessening  of  governmental  intervention  iti 
our  personal  concerns*  And  as  science  advances  into  outer  and  inner  space— | 
the  far  reaches  of  the  galaxy  and  the  deep  recesses  of  the  mind— as  physical 
controls  become  possible  over  our  genetic  and  our  psychic  constitutions,  we  may 
have  reason  to  be  thankful  that  some  limits  are  set  by  our  legal  constitution. 
We  may  have  reason  to  be  grateful  that  We  are  being  equipped  with  legal  controls, 
with  decent  procedures,  with  access  to  the  centers  of  decisionmaking,  and  par- 
ticipation in  our  secular  destiny,  for  our  days  and  for  the  days  we  shall  not  see*''1 
It  is  not  clear  to  me  that  the  second  defense  is  really  different  from  the  first. 
Here  we  are  met  with  the  proposition  that  the  Court,  politically  the  least  respon- 
sible branch  of  government,  Jms  proved  itself  to  be  morally  the  most  responsible. 
In  short,  the  Court  has  acted  because  the  other  branches  of  government,  State 
and  National  hr.vo  failed  to  act.  And  a parade  of  horribles  would  not  be  imaginary 
that  marched  before  us  the  abuses  that  the  community  has  rained  on  the  Negro ^ 
the  evils  of  McOarthyiam  and  the  continued  restrictions  on  freedom  of  thought 
committed  by  the  National  Legislature;  the  refusal  of  the  States  and  the  Nation 
to  nmkft  It  possible  for  the  voices  of  the  disenfranchised  to  be  heard,  either  by 
preventing  groups  from  voting,  or  by  mechanisms  for  continued  control  of  the 
legislature  by  the  politically  entrenched,  including  gerrymandering,  and  sub- 
ordination or  majority  rule  by  tho  filibuster  and  committee  control  of  Congress; 
the  police  taction  that  \doIatc  the  most  treasured  rights  of  the  human  personality, 
police  tactic  * that  we  have  all  condemned  when  exercised  by  the  Nnais  and  the 
Communists*  This  list,  too,  may  be  extended  almost  to  infinity.  There  can  bo 
little  doubt  that  the  other  branches  of  Government  have  failed  in  meeting  some 
of  their  essential  obligations  to  provide  constitutional  government* 

Tho  third  defense  Is  that  which  I have  labeled  the  defense  of  Caesar's  will. 

It  in  put  most  frankly  and  tersely  by  Prof.  John  Itochu  In  this  way,*7 
“As  a participant  In  American  society  In  180:1 — somewhat  removed  from  tho 
abstract  world  of  democratic  political  theory — I am  delighted  when  tlio  gnnrumo 
Court  takes  action  against  bad  policy  oil  whatever  constitutional  basis  it  can 
establish  or  invent.  In  short,  I accept  Aristotle's  dictum  that  the  essence  of 
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fearful  only  that  If  the  case  goes  to  issue  in  this  maimer,  the  result  will  bo  ohaos 
whlphever  side  prevails.  For,  like  Judge  Learned  Hand,  I am  apprehensive  that 
if  nothing  protects  our  democracy  and  freedom  except  the  bulwarks  that  the  Court 
can  erect,  we  are  doomed  to  failure.  ThiiB,  I would  answer  the  question  that 
purports. to  be  mooted  today,  whether  the  court-of-the-union  amendment  should 
be  promulgated,  in  the  words  of  that  great  judge: 11 

‘"And  bo,  to  sum  up,  I believe  that  for  by  far  the  greater  part  of  their  work 
it  is  a condition  upon  the  success  of  our  Bvstero  that  the  judges  should  be  inde- 
pendent; and  I do  not  believe  that  their  independence  should  be  impaired  because 
of  their  constitutional  function.  But  the  price  of  thiB  immunity,  I insist,  is  that 
they  should  not  have  the  last  word  in  those  basic  con  diets  of  'right  and  wrong — 
between  those  whose  endless  jar  justice  resides.’  You  may  ask  then  what  will 
become  of  the  fundamental  principles  of  equity  and  fairplay  which  our  constitu- 
tions enslirine;  and  whether  I seriously  believe  that  unsupported  they  will  serve 
merely  as  counsels  of  moderation.  1 do  not  think  that  anyone  can  say  what  will 
be  left  of  those  principles;  I do  not  know  whether  they  will  serve  only  as  counsels; 
but  this  much  I think  I do  know— that  a society  so  riven  that  the  spirit  of  modera- 
tion iB  gone,  no  court  can  save:  that  a society  where  that  spirit  flourishes,  no  court 
need  save;  that  in  a society  which  evades  its  responsibility  by  thursting  upon  the 
courts  the  nurture  of  that  apirlt,  that  spirit  in  the  end  will  perish." 

I find  then  that  I have  come  neither  to  praise  nor  to  bury  Caesar.  I should 
only  remind  those  who  would  destroy  Caesar  of  the  self-destruction  to  which  the 
noble  Brutus  was  brought;  nor  can  the  Autouya  among  us — who  would  use 
Caesar  for  their  own  ends— rejoice  at  liia  ultimate  fate.  For  Caesar  himself, 

I should  borrow  the  advice  given  Cromwell  by  Wolsey:  "I  charge  thee,  filing 
away  ambition:  By  that  sin  mil  the  angels.” 

Attorney  General  Katzenbach.  Could  I say  this  first,  Senator; 
I have  never  doubted  the  sincerity  of  your  views  even  though  I have 
disagreed  with  them.  I have  never  doubted  the  sincerity  of  your 
feelings  about  the  Constitution  even  where  I am  in  disagreement  with 
your  interpretation  of  it. 

Secondly,  I think  it  is  veiy  helpful  that  in  your  statement  this 
morning,  at  least  a large  part  of  title  V you  recognize  is  supportable 
outside  of  the  14th  amendment  so  that  many  of  the  provisions  of 
title  V you  would  not  regard  as  being  unconstitutional  even  if  you 
would  regard  them  as  being  unwise. 

Third,  with  respect  to  your  statement  about  making  it  apply  to 
everbody  equally,  I think  this  ought  to  be  said.  To  a large  extent, 

I deplore  the  need  for  Federal  intervention  in  matters  that  1 think 
the  States  could  and  should  uphold  themselves,  and  for  that  reason 
I think  it  is  important  in  terms  of  protecting  our  system  of  federalism 
that  the  Federal  Government,  despite  its  constitutional  powers,  in- 
trndo  to  the  minimum  extent  that  it  can  to  solve  a particular  problem. 

I think  we  have  had  particular  problems  in  tho  racial  area,  ami  I 
think  those  problems  reflect  tho  nood  for  Federal  intervention  in 
those  arons  at  this  time,  and  it  is  for  that  reason  that  it  has  boon 
narrowed  down,  and  for  that  reason  that  I would  not  support  a far 
broader  Federal  intervention  into  matters  which  f think  the  HtaUw 
deal  with  under  thoir  obligations  to  the  Federal  Constitution  realis- 
tically and  effectively.  J ifiirtk  it  is  Important  for  ( Jongiess  to  confine 
Its  Jogidation  to  thorn  matters  which  it  believes  it  is  ueuessury  to  have 
Federal  intervention  and  Federal  law. 

For  tli at  reason  we  narrowed  this  to  racial  nmlters,  not  to  give  any 
particular  group  any  particular  rights  over  anyone  else,  hut  because 
that  la  where  the  problem  has  been.  That  Is  where  mate  law  en- 
forcement has  repeatedly  frdlen  down, 

Honator  JOnviN,  i can  apnreeiafe  the  rernwum  for  your  position  op 
that,  In  fact,  e/miowhat  mmilar  leasonn  prompted  me,  In  tho  con- 
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etitutionai  amendment  I propose,  to  make  a restriction.'  My  res  trio 
tions  are  different,  however,  in  that  the  rights  secured  by  the  Consti- 
tution are  not  nearly  as  numerous  as  the  questions  that  arise  under 
the  equal  protection  of  the  law  clause,  because,  as  I have  stated,  and 
I think  you  agree,  such  questions  can  conceivably  arise  whenever 
State  action  of  any  character,  legislative,  executive,  or  judicial  touches 
any  individual.  Thank  you. 

Senator  Kennedy,  do  you  have  any  questions? 

Senator  Kennedy  of  Massachusetts.  Thank  you  very  much,  Sena- 
tor. 

I just  have  two  very  brief  questions,  Mr.  Attorney  General.  I, 
first  of  all,  want  to  state  that  I think  you  have  made  a very  compelling 
argument  about  the  constitutionality  of  title  V of  this  legislation.  I 
think  your  statements  with  regard  to  the  majority  of  six  in  the  Guest 
case  concerning  their  view  relative  to  the  protections  guaranteed  under 
the  Constitution  and  the  14th  amendment  are  sufficient  to  assure  the 
Members  of  the  Congress  that  they  can  support  this  legislation. 

In  your  title  V as  you  have  presented  it  to  the  committee,  you  men- 
tion that  it  includes  action  under  color  of  law  by  force  or  by  threat  of 
force.  It  lists  down  through  a number  of  different  paragraphs  and 
subparagraphs. 

I know  that  you  had  language  similar  to  that  under  the  voting 
rights  legislation.  I understand  as  well  that  under  the  voting  rights 
legislation  that  this  language  was  broadly  enough  interpreted  to 
include  economic  coercion.  If,  for  example,  an  individual  was  either 
thrown  out  of  his  house  or  fyed  from  bis  job  as  a result  of  trying  to 
exercise  his  right  to  vote  it  would  be  violative  of  the  Voting  Righto  Act. 

I am  wondering  now  under  title  V of  this  legislation,  whether  or  not 
this  language  is  to  be  interpreted  broadly  enough  as  to  provide  not 
only  protection  from  force  or  threat  of  force,  but  also  from  economic 
coercion. 

Attorney  General  Katzbnbach.  I would  not  think  that  title  V 
as  it  is  drafted  here  would  include  economic  intimidation,  unless 
this  was  conceivably  of  the  most  blatant  kind  on  the  particular 
facts.  That  does  exist  presently  in  the  law  with  respect  to  certain  of 
those  rights.  So  I would  think  that  the  answer  to  your  question 
here  would  be  that  the  intimidation  that  is  primarily  being  talked 
about  hero  is  tho  intimidation  of  force  and  not  the  intimidation  of 
economic  intimidation, 

However,  economic  intimidation  U included  as  far  oa  titlo  IV  js 
concerned,  as  far  as  housing  is  concerned;  is  included  as  far  as  schools 
ore  concerned.  It  is  included  as  far  as  public  accommodations  aro 
concerned,  It  is  included  as  far  as  voting  is  ooncorned  by  existing 
provisions  of  the  law.  So,  it  would  cover  most  of  these  under  separate 
provisions, 

Hun  tit  or  Kennedy  of  Massachusetts,  Don't  you  feel  that  the  name 
reasons  which  justified  the  it) elusion  of  economic  coercion  under  those 
sections  compel  the  inclusion  of  ooonumlc  coercion  under  this  section 
as  well?  . 

Attorney  General  Kvi'Seniumi,  1 nm  satisfied  tut  far  as  the  crim- 
inal  law  is  concerned,  making  something  a crime,  I think  we  should 
coniine  it  to  the  kind  of  breadth,  force,  and  physical  violence,  and 
so  forth,  that  is  included  hare, 
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j .i  J.think  if  we  are  going  to  dpaltwitji  economic  intimidation.  Senator; 
it  ought  to  be  dealt  with  really  civilly  rather  than  try,  to  deal  i with  it 
as  a criminal  matter.  : I think  as  a practical  matter  on  -economic 
intimidation  yon  are,  going  to  have  a very  diffieult  time  proving  a 
case  to  12  jurors  that  satisfies  them  that  a man  should  be  punished 
Criminally  toi  this  act.  • /.  , , : i 

. Senator  Kennedy;  of  Massachusetts.  In  a different  area,  the  Civil 
Rights  Commission  offered  an  amendment  to  42  U.S.C.  1983,  to  make 
the  local  government  that  employes  the  officials  who  deprive  people 
of  the  rights  protected  by  1983  jointly  liable.  You  spoke  briefly  on 
this  subject  yesterday  or  the  day  before. 

This  amendment  was  recommended  by  the  Civil  Rights  Commis- 
sion in  1961  and  again  in  1965.  Would  you  give  us  the  benefit  of 
your  thought  as  to  why  you  would  not  make  the  officials  jointly  liable 
under  this  provision,  or  why  we  shouldn't  considor  amending  the  legis- 
lation to  include  that? 

Attorney  General  Katzenbach.  I have  no  great  objections  to 
that.  I doubt  that  it  would  prove  to  be  a particularly  effective  rem- 
edy, but  lam  not  opposed  to  it.  : 

- Senator  Kennedy  of  Massachusetts,  So,  it  is  really  a question  of 
its  effectiveness  and  whether  it  can  be  successfully  applied? 

Attorney  General  Katzenbach.  Yes. 

Senator  Kennedy  of  Massachusetts.  What  is  your ...  ■ 

> Attorney  General  Katzenbach.  I think  it  would  be  very  difficult 
tp  recover  damages.  ,, 

Senator  Kennedy  of  Massachusetts.  Against  any <. 

, Attorney  General  Katzenbach.  In  suits.  I think  it  is  sometimes 
& mistake,  and  I don't  say  this  in  opposition,  I say  this  more  generally, 
Senator,  sometimes  it  & d mistake  to  write  provisions  in  the  law  when 
they  really  can't  be  made  effective  to  do  what  one  would  hope  they 
would  accomplish.  I think  this  can  sometimes  add  to  frustrations. 

I know,  to  .go- back  to  the  economic  intimidation  cose,  they  aid 
extremely  difficult  to  prove,  and  to  get  hard  evidence  that  is  going  to 
satisfy  people  with  respect  to  that.  Yet  pcoplo  will  have  viows  about 
it.  no  l am  put  in  tne  position  of  spying  you  are  not  enforcing  the 
law  when  really  what  T can’t  do  js  got  the  evidence  and  have  it  hard 
enough  to  do  it.  But  I don't  have  any  opposition  to  that,  if  that  is 

what  the  committee  should  wish  to'do.  

Senator  Kennedy  of  Massachusetts,  Your  Section  601  (a)(7)  makes 
criminal  any  interference  with  n person  using  a highway  nr  road  in 
interstate  crnnhierco.  This  is  limited  to  a common  currier? 

• Attorney  General  FCatzhnhaoh.  Yes, 

' Kona  tor  Kennedy  of  Massachusetts,  Therefore,  it  wouldn't  reach 
a situation  such  as  that  involving  Lonmol  Penn  on  a Georgia  highway; 
or  would- you  interpret  the  language  to  include  Hitch  a situation? 

Attorney  General  (KATZKNiiAnif,  Nq.  That  particular  section 
wouldn't  den  I with  tlio/Vna  case.  [ think  that  the  section  hero/ 
Huctinn  b(2),  it  Is  really  (h)(1),  "i  n j u rios,*  I ntimhlnl  us,  or  interferes  with 
or  attempts  to  injure,  hitiiniilato,  or  interfere  with  any  person  to  ills- 
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edurage  -suqh'pe^oiiJ of  any)  other  person  or-  any  class  of  persons-'  f rdim 
participating  nv  <jr  seeking;to  participate  in1  theU>  Wenbfitsl ^ or;  ■ ■ - ; 1 : n i 
■' The'  Teasoii  ’-fdi'i’tJiiS  ptovision’  was,  if  you  take ■>  a,!  Klaiitinspired 
activity,  where,  incidents  similar  to  the  Penn  case  occur,  where  therd 
is  just  a seheolefesyiiootfrigi  knifing,  boatiitgup  of  a Negro  for  the  pur- 
pose of  iftffkirig  him  ati  example  to  others/  ana  thus  creatingsome  feait 
within  the  community  of  what  will  happen  to  you,  'that  is  what  we 
are  trying  to1 cover' there.  ; j ^ 1 :•••-  >>  ■ 

While  I don't  want’ td1  go  deeply  into  the  Penn  case  itself,  it  seems; 
to  me  that  the  facts  in  the  Perm  case  might  support  that  sort  of  reading 
of  the  action  bhere:  simply  going  olit <on  the  highway  and  shooting 
somebody  because  he  is  A^Negro,  in  that  total' context  of  that  patq 

ticular  part  of  the  State  of  Georgia.  'i 

Senator  Kennedy  of  Massachusetts.  Are  you  'satisfied  that'  'this 
would  — ■ ’ 

Attorney  General  Katzenbach.  I am  satisfied  that  the  would  he 

covered,  but  not  under  the  section  that 

Senator  Kennedy1  of  Massachusetts.  Thank  you  very  hitich. 
Senator  Ervin.  Mr.  Attorney  General,  when  the  law  undertakes  to 
punish  the  people  of  a community  by  immersing  them  in  damages  for 
the  wrongful  act  of  an  individual,  it  certainly  is  an  efficacious  way  of 
inflicting  the  sins  of  the  gurlty  upon  the  innocent,  isn't  it? 

Attorney  General  Katzenbach.  I didn't  have  the  exact  language 
that  was  proposed.  would  suppose  that  in  terms  of  making  them 
jointly  liable,  that  it  might  well  be  that  it  would  require  some  allege 
lion  of  failure  to  cany  out  their  duties  within  that  community. 

Senator  Ervin.  Yes,  and 

Attorney  General  Katzenbach.  I don't  know  exactly  what  Sen- 
ator Kennedy  wfts  proposing.  ( 

Senator  Ervin.  Of  course,  when  we  get  into  the  civil  rights  field,  A 
lot  of  people  put  it  in  a different  dassification.  A lot  of  people  are  sorb 
of  like ’the  felldw  who  received  a- telegram  which  said,  “Your  mother- 
in-law  died  today,  shall,  we  cremate  or  bury?”  He  wired  back  and 
said,  "Take  ho  chances,  cremate  and  bury.” 

Don't  you  agree1  with. the  general  proposition  that  laws,  generally 
speaking/  ought  to  be  uhiform  and  apply  alike  to  all  people  in  like 
circumstances?  That’ is  & good  fundamental  principle,  isn't  it? 

; Attorney  Generah Katzenbach.  Yea,  Bir. 

Senator  EhviN. 'Now,  if  you  are  going  to  provide  for  indemnifica- 
tion by  immersing  in  damages  people  in  a community  for  a civil  rights 
violation,' by  the  a Aide  token  you  should  immerse  in  damages  people 
generally  for  other  violations  of  law,  should  you  not?  • 

Attorney  Gonoral  Kat£bn))ach.  I think  I stated  yesterday,  or  the 
day  bofhto,  I thought  that  w ns  one  of  the  difficulties  with  indemnifi- 
cation waft  including  a certain  group.  1 was  then  talking  about  a 
Aomewluit  different  proposal  than  t hat  which  I think  Senator  Kennedy 
had  in  mind.  But,  1 would  say  treating  like  people  in  Jiko  circum- 
stances, that  ] Would  think  the  justification  for  what  I understand 
Senator  Kennedy  to  be  suggesting  here,  the  justification  would  be 
that  other  people  are  not  in  (Iioho  circumstance  because  the  facts  have 
indicated  or  the  experience  lias  been  a failure  on  the  part  of  at  leant 
a number  of  local  law  enforcement  Agencies  to  carry  out  protection 
with  respect  to  Negro  citizens. 
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I also  understood,  I think  I understood  that  the  proposal  was  to 
make  the  officials  liable  for  this,  not  to  make  the  State  liable  for  it. 
I think  there  are  problems  in  making  the  State  or  the  municipality 
liable  for  it. 

Senator  Ebvin.  It  is  pretty  hard  to  make  the  official  who  doesn't 
participate  in  the  thing  liable  for  it,  it  seems  to  me.  I think  that  you 
get  into  a dangerous  field  there. 

For  example  Massachusetts  was  unable  to  catch  a man  who  stran- 
gled five  women,  I believe  that  was  the  number. 

Senator  Kennedy  of  Massachusetts.  Fourteen. 

Senator  Ervin.  Fourteen.  I think  to  make  the  people  of  Miseissip- 

Ki  responsible  for  a crime  of  violence,  and  not  make  the  people  of 
lassachusetts 

Attorney  General  Katzenbach,  I had  not  understood  that  it  was 
a police  official  that  did  that  strangling,  and  I think  that  is  the  situa- 
tion Senator  Kennedy  is  talking  about,  is  where  the  employee  of  the 
municipality 

Senator  Kennedy  of  Massachusetts.  Under  the  color  of  law. 
Attorney  General  Katzenbach.  Under  the  color  of  law  does  do 
this.  He  is  now  liable  under  1983. 

Senator  Kennedy  of  Massachusetts.  You  would  make  that  as 

applicable  to  Massachusetts  as  it  is  any ■ 

Attorney  General  Katzenbach.  Yes:  just  as  applicable  there.  The 
idea  would,  be  to  make  the  municipality  liable  in  similar  circumstances, 
and  I think  most  municipalities  could  be  madea  so  liable.  There  is 
something  of  an  11th  amendment  problem  conceivably  at  some  point 
here.  It  certainly  is  if  you  make  the  State  liable, 

Senator  Ervin.  If  my  recollection  serves  me  right,  Blackstcne 
points  out  in  his  commentaries  on  the  law  of  Englanatbat  that  is  the 
way  they  used  to  vindicate  wrongs.  They  punished  everybody  in  the, 
community  where  the  wrong  occurred,  but  as  soon  as  the  world  reached 
the  first  dawn  of  civilization  they  quit  punishing  the  innocent  for  the 
sins  of  the  guilty. 

. Attorney  General  Katzenbach.  Yes,  sir;  but  there  is  nothing  par- 
ticularly offensive,  to  me  at  least,  in  the  idea  that  I employ  somebody 
and  vest  him  with  the  powers  of  authority  in  the  State,  that  I then 
become  responsible  when  he  misuses  those  powers. 

I see  arguments  on  both  sides  about  this,  but  I don't  think  that  is 
an  inherently  offensive  idea,  that  the  municipality  takes  responsibility 
for  the  misconduct  of  its  officiate: . 

Senator  Ervin.  Mr.  Attorney  General,  I don't  think  you  can  justly 
restrict  legislation  of  that  kind, to  civil  rights  cases.  If  an  alderman 
of  the  city  of  Chicago  were  to  employ  a policeman  who  wrongfully 
shoots  anybody,  I think  that  by  the  same  token  the  city  of  Chicago 
should  be  held  responsible. 

Attorney  General  Katzenbach.  If  I understood  Senator  Kennedy’s 
proposal,  it  would  apply  equally  vo  the  city  of  Chicago. 

Senator  Ervin.  If  you  are  going  to  have  a rule  of  respondeat 
superior  written  into  Federal  law,  all  of  the  superiors  ought  to  respond 
in  like  manner,  I think  yoii  are  going  into  a very  dangerous  field 
there,  i . 

Attorney  General  Kaizbnbach.  1083  applieaan  60  States  ,to  denial 
of  civil  rignts.  and  we  have  had  investigations  in  many  States  where 
people  have  qeen  allegedly  picked  up  by  the  , police  and  beaten  or 
coerced  and  this  sort  of  thing. 
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I ddn't  think  there  is  ihtontionto  apply  it  only  to  a particular  ^sec- 
tion of  the  country. 

■ Senator  Kennedy  of  Massachusetts.  Mr.  Attorney  General^ 
wouldn’t  you  say  that  the  ares  of  civil  rights  has  been  selected  by  the 
passage  of  1983  as  an  area  which  Mill  be  protected? 

As  you  have  so  well  stated,  it  is  a suggestion  which  would  apply  to 
Chicago,  Massachusetts,  or  any  place.  That  is,  if  it  were  determined 
from  the  evidence  that  under  color  of  law  there  has  been  a series  of 
abuses  by  local  authority,  then  the  best  way  to  remedy  this  situation 
is  to  provide  for  joint  liability.  I think  that  certainly  we  want  to 
make  this  protection  of  civu.  rights  applicable  wherever  there  is 
injustice — in  Boston,  in  my  own  State,  and  in  every  other  part  of  the 
country.  And  I think  that  this  area  of  civil*  rights  has  been  identified 
in  1983,  and  it  was  the  suggestion  that  this  amendment  be  considered 
to  be  an  amendment  to  that  section,  which  would  be  applicable  to 
the  50  States. 

Attorney  General  Katzenbach.  It  would  find  a deeper  pocketbook. 

Senator  Ervin.  Mr.  Attorney  General,  changing  the  subject  to 
another  phase,  in  my  State  there  have  been  threats  to  deny  medicare 
benefits  in  hospitals. 

Now  I propose  to  offer  an  amendment  to  this  bill  providing  that: 

No  hospital,  nursing  home,  or  other  health  oare  facility  shall,  for  purposes  of 
this  title,  be  regarded  as  receiving  Federal  financial  assistance  for  any  program  or 
activity  by  reason  of  the  fact  that  such  hospital,  nursing  home,  or  other  facility 
participates  in  any  program,  which  is  administered  by  an  agency  or  instrumentality 
of  the  l nitcd  Stater,  or  which  receives  Federal  financial  assistance,  if  such  program 
is  designed  to  a spirt  individuals  who  are  the  beneF  claries  thereof  in  obtaining  or 
in  meeting  the  costs  of  health  care  services,  and  if  the  participation  id  such  pro- 
gram by  such  hospital,  nursing  home,  or  other  facility  consists  (in  toto  or  in 
principal  part)  of  an  undertaking  by  such  hospital,  nursing  home,  or  other  insti? 
tution  to  provide1,  for  a consideration  paid  by  or  under  such  program,  health  care 
services  to  such  individuals. 


That  is  what)  a layman  might  coll  some  legal  gobbledygook  but  it 
was  drawn  at  my  request  by  the  legislative  counsel  of  the  Senate  for 
the  purpose  of  establishing  the  principle  that  the  medicare  program, 
insofar  as  it  rests  upon  social  security,  is  an  insurance  program  and 
to  establish  the  principle  that  a man  lias  an  absolute  right  to  receive 
the  benefits  of  the  medicare  program  insofar  as  it  is  based  upon  the 
social  security  system,  without  interference  on  the  part  of  the  Federal 
Government. 

I would  like  to  ask  you  your  opinion — I realize  that  this  is  some* 
thing  on  the  spur  of  the  moment  and  you  may  want  to  answer  the 
question  later  by  a letter,  but  do  you  think  that  the  medicare  pro- 
gram, insofar  as  it  rests  upon  social  security  can  be  properly  classified 
as  a Federal  financial  program  or  activity,  rather  than  an  insurance 
program? 

Attorney  General  Katzenbach.  Yes,  sir. 

.Senator  Ervin.  You  say  it  can? 

Attorney  General  Katzenbach.  Yes,  sir. 

Senator  Ervin.  And  that  is  the  position  of  the  administration? 

Attorney  General  Katzenbach.  Yes,  I think  it  is  covered  by 
title  VI  as  it  now  exists.  I take  it  the  purpose  of  your  legislation 
Would  be  to  remove  it  from  the  coverage  of  title  VI.  I would  be 
opposed  to  that. 

senator  Ervin.  Doesn't  title  VI  expressly  exempt  insurance  pro- 
grams from  its  operation? 
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Attorney  GiJVjral  Katzenbach.  Title  VI?  It  sbeaka  about  /‘other 
than  a contract  cf  insurance  or  guarantee.”  It  talks  about  a contract 
of  insurance  or  guarantee.  I don't  think  the  medicare  program  . is  a 
contract  of  insurance  or  guarantee. 

Sonator  Bavin.  It  is  called  old  age  and  survivors  insurance  isn't  it 
and  a man  pays  a premium  for  it,  does  he  not? 

■ Attorney  General  Katzenbach.  He  pays  for  it  and  there  is  a con- 
tribution By.  the  Government  at  the  same  time. 

Senator  Ervin.  Do  you  think  that  a man  who  is  suffering  and  who 
has  paid  social  security  upon  the  assurance  of  the  Government  that 
he  has  an  old  age  and  survivors  insurance,  to  which  he  je  entitled  as 
a matter  of  right,  should  be  denied  the  right  to  go  to  a hospital  in 
his  community  simply  because  that  hospital  doesn't  satisfy  the  notions 
of  the  Department  of  Health,  Education,  and  Welfare  as  to  what  it 
should  do  in  racial  matters? 

Attorney  General  Katzenbach.  I think  so;  yes,  Senator.  I think 
the  objective  here  in  the  medicare  program  is  to  get  adequate  medical 
facilities  for  everyone.  I think  you  would  agree  with  me  there  ought 
to  be  adequate  medical  facilities  irrespective  of  race  or  color.  I think 
the  only  way  that  that  really  can  be  achieved  is  by  hospitals  partici- 
pating in  this,  if  they  are  presently  discriminating,  to  stop  dis- 
criminating. It  is  the  Hospital  that  does  it.  . 

Let  me  just  turn  your  case  around  and  let's  make  it  apply  to  a 
Negro  who  is  then  prevented,  although  joining  this  program,  pre- 
vented from  getting  into  these  medical  facilities  by  the  actions  of  the 
hospital.  I think  the  argument  that  you  make  cuts  equally  the  way 
I would  support  it  and  the  way  you  do. 

Senator  Ervin.  In  other  words,  because  the  hospital  may  dis- 
criminate against  a colored  man,  it  should  allow  me  to  remain  out 
and  die. 

Attorney  General  Katzenbach.  They  may  be  allowing  that  colored 
man  to  remain  out  and  die.  That  is  my  point. 

Senator  Ervin.  I know.  I am  talking  about— 

•Attorney  General  Katzenbach.  That  is  mv  point. 

Senator  Ervin.,.  I am  talking  about  the  individual.  I don't  know 
any  hospital  in  my  State  that  doesn’t  receive  patients  of  all  races. 

Attorney  General  Katzenbach.  It  may  be  that 

Senator  Ervin.  I was  told  by  one  hospital  in  North  Carolina  that 
they  were  instructed  by  the  representative  of  the  Department  of 
Health,  Education,  and  Welfare  that  in  assigning  patients  to  rooms 
and  wards,  they  should  ignore  the  wishes  of  the  patients  and  assign 
them  to  rooms  and  wards  in  such  a manner  as  to  produce  the  maximum 
racial  integration.  Otherwise,-  they  would  be  denied  Federal  funds. 

Attorney  General  Katzenbach,  One  of  the  difficulties  'of  thfe 
whole  business,  Senator,  is  that  somebody  says  that  somebody  said 
something  to  him  in  that  regard.  Now  that  is  not  the  policy  of  HEW. 
The  policy  of  HEW  in  this  regard  is  simply  that  patients  coming  into 
a hospital,  irrespective  of  color,  should'  be  given  the  same  facilities 
assigned  in  the  same  manner,  that  other  patients  are  assigned,  and 
that  manner  should  not  be  a manner  which  says,  Negro  patients  go 
to  this  ward,  white  patients  go  to  this  ward.  They  should  all  Be; 
treated  alike  in  that  regard.  1 f t 

Now  I can't  say  that  out  of  some  2,000  people  in  HEW  that  are 
trying  to  work 'this  out  with  hospitals,  I can' tobviously  say  that 
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no  representative  of 1 HEW  didn’t  Bay  something  that  -hi  shouldn’t 
have  said.1  He  may  have  said  thut.  ;i  / - : r . 

It  has  also  been' my  experience  in  this  that  Sometimes  the  remarks 
of  the  Federal  representative  in  this  regard  are  occasionally  overstated 
or  exaggerated  for  purposes  of  showing  how  horrible  the'  progrnnv  is 
and  how  unreasonable  the  Federal  Government  is.  There  has  beeii 
a good  deal  of  misunderstanding  of  HEW’s  “guidelines"  in  schools.1 
There  has  been  a good  deal  of  misunderstanding  with  respect  to  the 
hospital  program.  BUt  the  fact  is  that  in  most  areas  the  hospital*} 
are  coming  in,  are  participating  in  that  program,  and  are  willing  to 
treat  everybody- alike. 

So  1 don't  think  the  amendment  that  you  suggest  hero  would  be  a 
step  forward  in  this  regard.  I think  it  would  prevent/  deter  the 
purposes  of  medicare,  the  great  purposes  of  medicare  to  provide  older 
people  with  adequate  medical  attention  and  medical  facilities,  clearly 
irrespective  of  their  race,  religion > color,  sex. 

(At  this  point  Senator  Javits  entered  the  hearing  room.) 

Senator  Ervin.  The  trouble  is,  Mr.  Attorney  General,  the  in- 
formation I receive  comes  from  the  most  highly  reputable  people  in 
North  Carolina,  and  it  is  that  the  Department  of  Health,  Education, 
and  Welfare  sends  out  representatives  to  these  hospitals  who  make 
oral  statements,  and  when  you  write  HEW  about  these  things,  after 
about  3 months,  if  you  are  lucky,  you  get  an  answer  in  which  they 
disclaim  it.  But  I have  been  told  this  by  highly  reputable  people 
who  said  they  heard  the  conversation, 

Now  to  me,  any  person  who  has  paid  his  social  security  tax  in 
equity  and  good  conscience  should  have  an  absolute  right  to  receive  the 
hospital,  the  medical,  and  the  nursing  home  benefits  that  the  law  says 
he  is  entitled  to.  That  individual  ought  not  to  be  penalized  , and 
ought  not  to  be  denied  the  necessary  care  and  treatment  because  of  a 
disagreement  between  the  officials  of  the  hospital  and  HEW  as  to 
certain  racial  policies. 

It  just  means  that  the  administration  apparently  would  rather 
a man  to  die  than  to  be  cured  in  a segregated  ward,  even  though  lie 
has  paid  for  treatment  and  is  entitled  to  treatment  under  the  law. 
And  even  though  he  has  nothing  whatever  to  do  with  any  discrimina- 
tion. 

Senator  Javits.  Would  the  Chair  yield  on  that?  - ’ 

Senator  Ervin.  Yes. 

Senator  Javits.  Mr.  Chairman,  I recall  that  in  the  debate  on  title 
VI,  that  is  exactly  what  was  argued,  and  it  was  frankly  faced. that  the 
greatest  good  of  the  United  States  required  that  this  policy  be  pursued. 
We  couldn't  tolerate  Federal  funds  being  used  to  aid  and  abet  racial 
segregation  in  hospitals,  and  we  would  rather  run  the  risk  that  this  might 
conceivably  result  in  someone  not  getting  treatment  who  urgently 
needed  and  desired  it,  because  tho  greater  good  to  the  greatest  number 
of  those  in  the  United  States  requires  that  at  long  Inst  we  come  abreast 
of  this  policy  of  not  using  Federal  funds  in  violation  of  the  Consti- 
tution. 

My  understanding  of  tho  vote  was  that  it  waB  tukon  in  contempla- 
tion of  those  argument^  and  my  judgment  is  that  the  guilt  is  on  the 
head  of  tho  hospital  which  segregates  and  not  on  the  United  States 
which  refuses  to  aid  it,  because  the  hospital  violates  the  laws  and  the 
Constitution, 
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Senator  Ervin.  The  guilt  is  on  the  Federal  Government.  If  the 
Federal  Government,  like  the  priest  and  the  Levite,  passed  by  and 
walked  on  leaving  the.  man  lying  stricken  there  and  denied  him  neces- 
sary medical  care  simply  because  of  the  policy  of  a hospital  he  has  no 
control  over,  I say  the  guilt  is  on  the  head  of  the  Federal  Government. 
I don't  think  that  it  is  more  important  to  integrate  than  to  alleviate 
and  cure  human  suffering, 

Senator  Javits,  I think  there  is  untold  human  suffering  caused  by 
discrimination  and  segregation  for  a century  and  it  is  time  we  got  over 
it, 

Senator  Ehvin.  These  are  not  Federal  funds  at  all  but  they  are 
funds  that  the  man  has  paid  for  health  insuranco  and  he  is  to  be  denied 
necessary  hospitalization  Bimply  because  of  a disagreement  between 
the  Federal  Government  ana  the  policymakers  of  the  hospital  con- 
cerned with  which  this  man  has  no  connection  and  no  control. 

Attorney  General  Katzenbach.  Don't  you  think  that  whether  he 
is  white  or  Negro  he  is  entitled  to  the  same  treatment?  I don't  see 
why  we  should  leave  the  Negro  out. 

Senator  Ehvin.  I agree. 

Attorney  General  Katzenbach,  In  order  to  save  the  white  man. 

Senator  Javits.  This  is  exactly  the  point. 

Senator  Ervin.  I agree  with  you  absolutely  but  I think  it  is  more 
important  to  cure  the  white  man  or  the  Negro  than  it  is  to  see  to  it 
that  they  both  have  to  sleep  in  adjoining  beds.  I think  the  funda- 
mental purpose  of  a hospital  is  to  alleviate  or  cure  human  suffering, 
and  not  to  integrate  the  races.  Under  the  policy  of  the  Department 
of  Health,  Education,  and  Welfare  as  it  is  apparently  being  adminis- 
tered, integration  is  put  ahead  of  alleviation  or  cure. 

Attorney  General  Katzenbach.  They  simply  say,  let's  treat  every 
person  in  the  same  way. 

Senator  Javits.  But  if  the  Chair  would  yield,  there  are  cases  of 
untold  numbers  of  Negroes  who  have  died  and  who  have  been  ill  and 
who  have  not  been  treated  because  they  have  not  been  admitted  to 
hospitals,  which  had  a “white  only”  policy.  And  what  about  them? 
I thoroughly  agree  with  the  Attorney  General  on  that. 

Senator  Ervin.  I would  like  to  put  in  the  record  at  this  point  a 
statement  made  by  the  Attorney  General  on  December  _ 2,  1963,  in 
response  to  a request  of  Chairman  Cellar  of  the  House  Judiciary  Com- 
mittee about  the  meaning  of  title  VI.  I am  not  going  to  take  the 
trouble  to  read  it  at  this  time  but  J would  say  that  although  medicare 
hod  not  yet  been  passed  I construe  that  letter  to  say  that  it  would  not 
apply  to  a program  of  that  kind,  because  that  is  something  a man  has 
pam  for  himsolf  and  it  is  not  from  Federal  funds. 

(The  statement  referred  to  follows:) 


U.S.  Department  op  Justus, 

Office  of  the  Deputy  Attorney  - General, 

Washington,  D.C,,  December  £,  198 8, 


Congressman  Emanuel  Culler,  _ 
Chairman,  Committee  on  the  Judiciary, 


House  of  flepreseniatives, 

Washington,  D,C.  ■ 

Dear  Mb.  Cbller:  This' 1b  In  responso  to  your  request  for  a Hat  of  program; 
and  activities  whloh  involve  Fedora)  financial  assistance  within  the  scope  of 
title  VI  of  the  proposed  civil  rights  bill,  H.R.  71fi2.  ...  .. . i 

For  the  reasons  outlined  below,  it  has  been  found  to  bo  impossible  to  com- 
pile any  list  whloh  is  accurately  responsive  to  your  request  or  satisfactorily 


i 


A 
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-representative  ofthe.amoutitg  Of  Federal  financial  assistance  which  potentially 
could  beeffectedby  the  provisions  of  titieVI.  The  list  attached  should  not, 
therefore,  be<  taken  at  faoe  value,  or  used  Without  an  understanding  of  its  llmitOr 

•tlOllBi.  •,|  1 - 1 I-"1  . • 

Title  VI,  asset  forth  in  Committee  Print  No.i2,  dated  October  30, 1063/ provides 

iumrt;  ■ ' ' ■ ^ ■ Jf-  . . ■ .i  ' . - : ■ S r - J - i F I r - ■ h ' ; 

ASsc.  601.  Notwithstanding  any  inconsistent  provision  of.  any  other- lawf  no 
person  in  the  United  States  shall,  on  the  ground  of  race,  color,  or  nationul  ongin, 
be  excluded  frdm  participation  In,  be  denied  .the  benefits  ofj  tor  bo  aubjeotedto 
discrimination  under  any- 'program  or  activity  receiving- Federal  financial. assist- 


ance; 


r, 


"Sec.  602:  Each  Federal  department  and  agency  which  is  empowered  to  extend 
Federal  financial  assistance  to.  any.  program  or  activity  by  way  of  grant/  con- 
tract, Or  Joabi  shall  take  aotioh  to  effectuate  the  provisions  of  seation  601  with 
respect  to  such  program  or  activity..* *■*”.  ;j 

Title  VI  would  apply  to.  programs  and  activities  which  receive.  Federal  financial 
assistance,  by  way  of  grant,  oontraot,  or.loan.  I attach  a fist  of  appropriations, 
revolving- funds,  and  trust  funds,  part  or  all  of. which. may  involve  such  Federal 
financial  assistance.  The  list  is  keyed  to  lino 'items  in  the  1064  budget,  and  Is 
based' on  financial  data  furnished  by  the  Bureau  of  the  Budget.  The  following, 
however/7  were  omitted:  (1)  New  programs  which,  although  listed  in  the  budget, 
are  not  yet  authorized  and  are  thfe  subjeot  of  proposed  legislation  and  (2)  programs 
which,  were  in -liquidation  after  fiscal  year  1062.  A program  description  for  each 
item  can  be  found  in  thoappendix  to  -the  1064  budget  on’ the  page  indicated  after 
the  program  title  on  the  attached  list. 

. The  dollar  figures  in  the  table  are  the  preliminary  aotual  expenditures  for  the 
-fiscal  year  1063  as  reported  by  the-Treasury  Department.  In  the  ca&e  of  revolving 
Ij/jd  trust  funds,  the  expenditures  shown  are  on  a net  basis  exoept  in  the  ease  of 
two  trust  funds  indicated  by  f botnotes  in  the  attached  table,  which  are  shown  on  a 
pods ‘expenditure . basis  iu  the  Budget  and  Treasury  reports.'  Minus  figures 
indicate 'net  revenues.  . .- 

- The  following  comments  and  observations  are  applicable,  to  the  attached  table. 

1.  Activities  wholly  carried  out  by  the  United  states  with  Federal  funds,  such 
as  river  and  harbor  improvements  and  other  public,  works,  defense  Installations, 
veterans’  hospitals,  mail  service,  eto.  art  not  included  in  the  list.  Such  activities, 
being  wholly  owned- by,  and  operated  by  or  for,  the  United  States,  cannot  fairly 
be  described  aS  reoeiving  Federal  '’assistance.”  While  they  may  result  in  general 
economic  benefit  to  neighboring  communities,  such  benefit  is  not  considered  to  be 
flnahoial  assistance  to  a program  or  activity  within  the  meaning  of  title  VI.1 

Foaf  similar,  reasons,  ordinary- Government  procurement  is  not  considered  to  be 
subject  to  title  VI.  All' such  direct  activities  of  the  Federal.Government  are,  of 
course,  subjeot  to  the  constitutional  requirement  of  nondiscrimination,  embodied 
in  the  fifth  amendment;  in  addition,  contracting  relat-od  to  them  is  subject  tp:  the 
nondiscrimination  requirements  of  Executive  Order  10925  and  would  be  subject  to 
the  authority  conferred  by  section  711(b)  of  H.R.  7152. 

2.  A number  of  programs  administered  by  Federal  agencies  involve: direct 
payments  to1  individuals  possessing  a- certain  status.  - Some  such  programs,  may 
-involve  compensation  for  services  rendered/  or  for  injuries  sustained,  such  as 
military  retirement  pay  and  veterans’  compensation  for  service-connected  dis- 
ability, and  -perhaps  should  not  be  .described  as  assistance  programs:  others, 
fetich  as  veterans’  pensions  aud  bid-age,  survivors  and  disability  benefits  under 
title  -II  of  the  Social  Security  Act,  might  be  considered  to  involve  financial  as- 
sistance by  way  of  grant.  But  to  the  extent  that  there  1b  financial  assistance 
in  either  type  of  program,  the  assistance  is  to  an  individual  and  not  to  a "pro- 
gram or  activity”  as  required  by  title  VI.  -In  any  event,  title  VI  would  not  sub- 
stantially Effect  such  benefits,  since  these  payment#  are  presently  - mado  on  a 
nondlsonminatOry  basis,  'and  since  discrimination  -in  oonnsotlon  with  them  is 
precluded  by  the  fifth  amendment  to  the  Constitution,  even  In  the  relatively 
tew  Instances' in  which  they  are  not  wholly  federally ' administered.  Accord- 
ingly, suoh' programs  are  omitted  from  the  list.  For  similar  reasons,  programs 
involving  direct  Federal  furnishing  of  services;  such  as  medical  care  at  fed- 
erally'owned  hospitals,  are  omitted.  ' " 

3.  Programs  of  assistance  to  foreign  countries,  to  persons  abroad,  and  to -un- 
incorporated territories  and  possessions  of  the  united  States,  are  Emitted,  since 

1 Pectomatton  projects  have,  however,  been  Included  bcoauw  they  may  Include  eonitruclfon  under 
oontraot  of  wme  facilities  which  will  be  operated  end  uttlmstety  owned  by  nor- Federal  eatltlos,  and  may 
to  that  extent  be  considered  to  Involve  a form  of  financial  assistance  to  such  outlltei, 
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the  application  of  title  VI  is  limited  to  persons  in  the  United  States.  Programs 
of  Assistance  to  Indians  are  also  omitted.  Indians  have  a special  status  under, 
the  Constitution  and  treaties.  Nothing  in  title  VI  is  intended  to  change  that 
status  or  to  preclude  special  assistance  to  Indians.  Programs  which  involve 
Federal  payments  to  regular  sohooi  districts  which  provide  education  to  Indians 
as  well  as  non-Indians  have,  however,  been  jnoluded  since  such  programs  can 
be  regarded  as  a form  of  assistance  to  the  school  district. 

4.  The  dollar  amounts  Bhown  do  not  in  each  case  afford  a reliable  indication 
of  the  magnitude  of  the  assisted  program  or  activity.  In  a number  of  oases,  the 
total  Federal  expenditures  for  a given  line  item  in  the  budget  have  been  shown 
even  though  only  a Btnall  portion  or  aspect  of  the  program  covered  by  that  line 
item  might  involve  financial  assistance  within  the  scope  of  title  VI.*  On  the 
other  hand,  certain  very  large  items  which  may  involve  relatively  very  small 
amounts  of  Federal  financial  assistance  have  been  omitted  to  avoid  undue  dis- 
tortion. Examples  include:  AEC,  a small  part  of  whose  expenditures  may  have 
been  spent  on  assistance  payments  to  States,  localities,  and  private  entities; 
research  And  development  activities  related  to  national  defense  and  other  direct 
governmental  functions,  a small  part  of  which  involve  grants,  .fellowships,  and 
other  assistance  paymonts;  and  procurement,  some  part  of  which  may  possibly 
be  considered  to  involve  special  assistance  to  contractors.  Similarly,  while  pro- 
grams involving  donation  of  commodities,  in  kind,  would  appear  to  be  within 
the  scope  of  title  VI,  and  such  programs  have  been  included  in  the  attached  list 
where  clearly  identifiable,  no  attempt  has  been  made  to  identify,  or  place  a dollar 
figure  on,  all  programs  involving  donation  of  property,  or  disposition  at  less  than 
fair  value. 

5.  It  should  not  be  assumed  that  each  program  shown  on  the  attached  list  will 
be  significantly  affected  by  the  enactment  of  title  VI.  Title  VI  expresses  a gen- 
eral, across-the-board  Government  policy,  which  has  potential  idpaot  bn  a.great 
number  and  variety  of  programs.  The  attached  list  Attempts  to  idehtify  those 
programs  which  might  potentially  be  affected,  although  some  may  have  been 
overlooked.  In  fact,  however,  title  VI  is  expeoted  to  have  little  practical  impact 
on  many  of  the  programs  listed,  for  the  reason  that  they  are  now  being  admin- 
istered in  a manner  which  conforms  with  the  policy  declared  by  title  VI.  Indeed, 
explicit  nondiscrimination  policies  have  been  adopted  by  executive  action  in 
recent  years  in  many  nrens,  including  housing,  airports,  and  employment  on 
federally  assisted  construction,  while  other  programs  cither  do  not  present  prac- 
tical possibilities  for  discrimination,  or  have  long  been  administered  in  ways  which 
preohidc  discrimination. 

The  impact  of  title  VI  is  further  limited  by  the  fact  that  it  relates  only  to 
participation  in,  receipt  of  benefits  of,  or  discrimination  under,  a federally  as- 
sisted program.  As  to  each  assisted  program  or  activity,  therefore,  title  VI 
will  re  riirc  an  identification  of  those  persons  whom  Congress  regarded  as  par- 
ticipants and  beneficiaries,  and  in  respect  of  whom  the  poliey  declared  by  title 
VI  would  apply.  For  example,  the  purpose  of  benefit  payments  to  producers  of 
agricultural  commodities,  under  7 U.S.C.  6 Oil,  is  to  "establish  and  maintain  + * * 
orderly  market ii.g  conditions  for  agricultural  commodities  in  interstate  com- 
merce" (7  U.S.C.  802).  The  act  i3  not  concerned  with  farm  employment.  As 
applied  to  this  Federal  assistance  program,  title  VI  would  preolude  discrimina- 
tion in  con  action  with  the  eligibility  of  farmers  to  obtain  benefit  payments,  but 
it  wo  .r  ’ not  affect  the  employmo.it  policies  of  a farmer  receiving  such  payments. 

The  effect  of  title  VI,  on  most  of  tno  programs  shown  on  the  attached  list,  will 
be-  to  provide  statutory  support  for  action  already  being  taken  to  preclude  dis- 
crimination, to  make  certain  that  such  action  is  continued  in  future  years  as  a 
permanent  part  of  our  national  policy',  and  to  require  each  department  and 
agency  administering  a program  which  may  involve  Federal  financial' assistance 
to  review  Its  administration  to  make  sure  that  adequate  action  has  been  taken 
to  preclude  discrimination  and  to  tako  any  action  which  may  bo  Bhown  to  be 
necessary  by  such  review. 

In  addition,  title  VI  will  override  those  provisions  of  existing  Federal  taw 
which  contemplate  financial  oasis  lance  to  "separate  but  equal"  facilities.  Assist- 
ance to  such  facilities  appears  to  be  contemplated  under  the  Hill-Burton  Act 
(42  U.H.G.  2(He (f )— hospital  construction),  tlio  second  Morrill  Act  (7  U.S.O. 


> for  sinmole.  ttie  limn  ll*Unj  ns  "fnrrst  nretsstlon  and  . 
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323 — land-grant  colleges)  and  Public  Law  815  (20  U.S.C.  036(b)  (F)— school 
construction).  The  U.S.  Court  of  Appeals  of  the  Fourth  Circuit  has  recently  held 
the  "separate  but  equal”  provision  of  the  Hill- Burton  Aot  unconstitutional. 
Simkins  v.  Motes  Cone  Memorial  Hospital,  decided  November  1,  1963.  Title  VI 
would  override  all  such  "separate  but  equal”  provisions  without  the  need  for 
further  litigation,  and  would  give,  to  the  Federal  agencicB  administering  laws 
which  contain  such  provisions/  a clear  directive  to  take  action  to  effectuate  the 
provisions  of  title  VI. 

1 regret  that  it  is  impossible  to  supply  more  meaningful  dollar  figures  with 
respect  to  programs  of  assistance  potentially  affected  by  title  VI.  As  indicated, 
the  amounts  set  out  in  the  accompanying  chart  are  almost  all  total  expenditure 
figures,  rather  than  the  considerably  smaller  portions  thereof  which  could,  be 
affected  by  title  VI.  Of  course,  most  of  the  programs  of  Federal  assistance 
included  on  the  list  are  already  administered  on  .a  nondiscriminatory  basis, 
and,  thus,  though  within  the  literal  scope  of  title  VI  and  Included  on  the  list 
would  not  be  affected  by  enactment  of  the  title.  I particularly  stress  the  regret- 
table, though  unavoidable,  difficulties  inherent  in  the  attached  list  in  order  to 
forestall  any  misunderstanding  or  distortion  of  its  significance  or  meaning  by 
either  proponents  or  opponents  of  the  legislation. 

Sincerely  yours,  ******* 

Nicholas  dbQ,  Katzbnbach, 
y-  DeptAy  Attorney  General. 

Programs  which  map  involve  Federal  financial  assi&laiio^^ 

Executive  Office  of  the  President:  \ 

Office  of  Egl'ergency  Planning":  State  and  local  preparedness  IwttzptndUum 

(p.  52).' L i 1 \ 0 

Funds  appropriated  to  tho'President:  , ' \ 

Disaster  relief;  disaster,  relief  (p.  Mju- $30,802,990 

Expansion  of  defense  pfoductioi^RevolvIhg  fund,  Defense  \ 

Production  Act  (p.  60) ‘ ' —56,518.274 


2,990 


Production  Act  (p.  60) 

Public  works  acceleration:  /Public  * works  . acceleration  * \ 

(p.  86) ill. — r„ I 61,343,80£ 

Transitional  grants  to  Alabkaf  Trahsitional  grants  td  ; 

Alaska  (p.  87)3, ...... J . 3,1101295 

Department  of  Agriculture:  is  " ' f , 

Cooperative  State.  Experiment  Station  Service:  Payments  ! 

and  expenses  (pi  95) A i.'lZ' 1 37,992,460 

Extension  Service: \ Cooperative vexteneian  wfirkj  payments 

and  expenses  (p.\£0) - . - I 74,68^, 584 

Soil  Conservation  Service:  ...  ; * 

Watershed  protection  (p.  100) : 53,092,516 

FlootKpreventfon  (p.  103) 26,488,410 

Great  plains  conservation  program  (p . 104). ‘ y,  747 , 075 

Resourckconservatioii’&nd  development  (pPJ.05) / 0 

Agricultural  Marketing  Service:^  / 

Payments  wJStatOB  and  possessions  (p.  113) / 1,432,763 

Special  milk  prqgram  (p.  113),,  — < 95,309,634 

School  lunch  progejun  (p.  114) 169,597,189 

Removal  of  surplusagricultural  commoditicBj^r'lle) . _ 13 1 , 805,  115 

Agricultural  Stabilization  ancPCensaatation.Berylce:  / 

Expenses,  Agricultural  Stabilization  and  Conservation  K ' 

Service  (p.  122) -\L  Sf, 415,517 

Sugar  Aot  program  (p.  126) 70,029,888 

( Agricultural  conservation  program  (p.  125) 211,194,214 

Laud-use  adjustment  program  (p,  127) - 2,000,000 


works  l acceleration 


-56,518,274 


61,843,808 
. 3,110)295 

f ■ 

37,992,460 

74,6^,584 


Land-use  adjustment  program  (p. 


2,000,000 

Emergency  conservation  measures  (p,  127)  — 2,701 , 427 

Conservation  reservo  program  (p.  127) 304,342,305 

Commodity  Credit  Corporation : 

Price  support  and  related  programs  and  special  milk 

(p.  132) 3,480,350,042 

National  Wool  Act  (p,  137) 09,164,801 

Rural  Electrification  Administration:  Loan  authorizations 
(p.  148J...J 331,660,082 
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Programs  which  may  involve  Federal  financial  assistance-  -Continued 


Department  of  Agriculture — Continued 

Farmers  Home  Administration:  /ftfJ expenditure* 

Rural  housing  grants  and  loans  (p.  151) $184,  203,  524 

Rural  renewal  (p.  153)* ... .............. * 0 

Direct  loan  account  (p.  153) - 58, 948,  985 

Emergency  credit  revolving  fund  (p.  1 56) 7,  888, 613 

Rurnl  housing  for  the  elderly  revolving  fund  (p.  155) 0 

Forest  Service: 

Forest  protection  and  utilisation  (p.  170) 197,  242, 582 

Assistance  to  States  for  tree  planting  (p.  176) 1,  203,  697 

Payments  to  Minnesota  (Cook,  Lake,  and  St.  Loufe 

Counties)  from  the  national  forcots  fund  (p.  177) 125, 366 

Payments  to  counties,  national  grasslands  (p,  177) 303, 074 

Payments  to  school  funds,  Arizona  and  New  Mexico, 

act  of  June  10,  1910  (p.  177) 80,  482 

Payments  to  States,  national  forests  fund  (p.  177) 27, 235,  140 

Department  of  Commerce: 

Area  Redevelopment  Administration: 

Grants  for  publio  facilities  (p.  188) 478, 848 

Area  redevelopment  fund  (p.  188) — 499, 532 

Office  of  Trade  Adjustment:  Trade  adjustment  assistance 

(p.  202) 2,820 

Maritime  Administration : 

Ship  construction  (p.  223) 107,  483, 152 

Operating-differential  subsidies  (p.  224)  * 220,  676,  686 

Maritime  training  (p.  227) 3,  207, 777 

State  marine  schools  (p.  227) 1,  420, 724 

Bureau  of  Publio  Roads: 

Forest  highways  (p.  237)  _ * 38,  525,  999 

Public  lands  highways  (p.  239) 2, 128,  990 

Control  of  outdoor  advertising  (p.  239) 0 

Highway  trust  fund  (p.  241).---- 1 3,  017, 208,  879 

Department  of  Defense: 

Military  personnel: 

National  Guard  personnel,  Army  (p.  253) 212, 109,  751 

National  Guard  personnel,  Air  Force  (p.  264) 1 — 45,  366,  036 

Operation  and  maintenance; 

Operation  and  maintenance,  Army  National  Guard 

(p.  267) . - - 174, 059,  283 

■ Operation  and  maintenance,  Air  National  Guard 

(p.  268) ..............  — . — . . — ........  103,258,395 

National  Board  for  Promotion  of  Rifle  Practice,  Army 

(p.  269) 660,  368 

Military  construction:  _ „ 

Military  construction,  Army  National  Guard  (p.  308).  18,  383,  216 

Military  construction,  Air  National  Guard  (p.  306) 21, 912,  946 

Civil  defense: 

Operation  and  maintenance,  civil  defense  (p.  313) 34,457,  221 

Research  and  development,  shelter,  and  construction, 

civil,  defense  (p.  314) 11, 810, 129 

Civil  functions:  Payments  to  States,, Flood  Control  Act  of 
1954  (p.  378) — - 1, ,813,  757 


t This  amount  Is  on  a oheefes- Issued  (gross)  basis.  Receipts  (collections  deposited)  totaled  $3,2S2,M6,®83 
in  fiscal  year  1963, 
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Programs  which  may  involve  Federal  financial  assistance — Continued 

Deportment  of  Health,  Education,  and  Welfare: 

Office  of  Education: 

Promotion  and  further  development  of  vocational  edu-  lees  txpmiUiut* 

cation  (p.  402) — ... $34,  330, 192 

Furthor  endowment  of  colleges  of  agriculture  and  me- 
chanic arte  (p.  402) ...  11,  950,  000 

Grants  for  ilbi ary  services  (p.  402) ... 7,  256, 890 

Payments  to  school  districts  (p.  402) 276,  010, 035 

Assistance  for  school  construction  (p.  403) ......  66,  241,  942 

‘ Defense  educational  activities  (p.  404) 198,  335,  518 

Expansion  of  teaching  In  education  of  the  mentally 

retarded  (p.  406) •. 959,  631 

Expansion  of  teaching  in  the  education  of  the  deaf 

(p.  406) 1,382,635 

Cooperative  researj;Wpr406)2-^‘_ . - 5,  016,  386 

Foreign  langimge'frainmg  and  area  studies.,  (p.  407) 0 

Colleges  oC.atfriculturo  and  mechanic  arts  (pV  408) 2,  550,  000 

Promotion  of  vocational  education,  act  of  Feb-  23,  1917  s 

(P--409) -ir-.  7, 144, 113 

Office  of -Vocational  Rehabilitation':  ' . \ 

Grants  to  Stiites  (n,-409) L iy  70,  051,  660 

Research  and  trainnig  (p.  410X- \ 24, 145,  307 

Public  Health  Service:  ; \ \ ! 

, Accident  prevention  (p;  4 16). -i. : \ 3,679,047 

i Chronic  diseases  and  raaltb'oMJie-aged  (p.  416) \ 16,  303, 114 

,,  Commuhicabie  diseOa&dativities  (p.  417)..„-..i \t0,  749, 235 

' . Community  health  nnmMcdVihd  research  (p.  41 9) ......  . >23,  946,  767 

Control  of  tuberculos|s/(p.  420) X ',6,  813,  636 

Control  tifvveuereaF qiaeasea _(p.  420) i . ..... *7,  843,  535 

Dental  services  ana  reBourtefltp.  42l)._ , . *2,  603, 482 

Nutoink  services-and  resoitfcesj^Pk 422) . r 8,  373,  820 

■ Hospital  construction  acHvit lep  fn.  423) lq7,  432,  190 

: George  \ Wasliingfou  University  ^Hospital  construction  } ' ‘ 

(p.  424)_...,..'..\ /fX  X--, I 0 

i Aid  to  medical'educaVon  t . .0 

\ Environmental  health  £niancnfl--fp.  425) / 0 

\ Air  pollution  (p.  425).  4 ...X / 10, 100,  876 

’ Milk,  food,  interstate  'and  \ community  sanitation  (p.  / 

“ " ‘ ...X cl ./  8,723,615 

L 4,059,384 

X j y.  13, 406, 288 

ion  control  (p,  42Q)./__  22,  654, 121 

;s  construction  (p.  430) 51,  738, 090 

ip.  435-444).. . ...  723,  597, 285 

itance  fpr460) 2,  723,  677,  ,640 

naePtpT  4G3) — y.  . 0 

rationale  (p.  4641.  W_  J.  412, 044 

Grants  for  maternal  and  child  welfare  (p.  465)--\4jAi-  76, 067,  662 

Cooperative  research  or  demonstration  projects  In  social  - 

security  (p.  408) -J- i. ...... 962,  664 

Assistance  to  refugees  in  the  United  States  (p.  469) - 52,  902, 237 

American  Printing  House  for  the  Blind:  Education  of 

the  blind  (o.  472).. 718,707 

Galiaudet  College:  Salaries  and  expenses  (p.  474) ’ 1, 458,  616 

Howard  University;  . 

Salaries  and  expenses  (p.  475). 8, 302, 261 

Construction  (p.  478) 2,  087, 024 

Offioe  of  the  Secretary: 

Juvenile  delinquency  and  youth  offenses  (p.  480)..  4,  473,  623 

Educational  television  facilities ..... \ ),  818 
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Programa  which  may  involve  Federal  financial  assistance — Continued 


Department  of  the  Interior: 

Bureau  of  Land  Management:  ttpmdlnua 

Payments  to  Oklahoma  (royalties)  (p.  491) $6,214 

1 Payments  to  Coos  and  Douglas  Counties,  Oreg.,  from 

receipts,  Coos  Bay  Wagon  Road  grant  lands  (p.  491).  097,449 

Payments  to  counties,  Oregon  and  California  grant  lands  . 

(p.  461) 13,400,136 

. Payitiontato  States  {grazing  fees)  (p.  492) 917 

Payments  to  States  (proceeds  of  sales)  (p.  492) 249,  328 

Payments  to  States  from  grazing  reoeipts,  etc.,  public 

lands  outBlde  grazing  districts  (p.  492) 183,  632 

Payments  to  States  from  grazing  receipts,  etc.,  public 

lands  within  grazing  districts  (p.  492) 200,  446 

Payments  to  States  from  grazing  receipts,  etc.,  public 
lands  within  grazing  districts,  miscellaneous  (p.  402) . 3,  902 

Payments  to  States  from  receipts  under  Mincrat  Leasing 

Aot  (p.  492) 47, 147,  555 

Payments  to  counties,  national  grasslands  (p.  492) 92,  255 


Senator  Ervin.  Do  you  have  questions,  Senator  Javits? 

Senator  Javits.  Yes,  I do;  on  title  V.  Section  502,  Mr,  Attorney 
General,  provides  changes  in  the  penalties  for  violation  of  title  IS  of 
sections  241  and  242,  Long  terms  are  provided  if  death  results,  but 
no  intermediate  penalties  are  available  in  the  case  of  serious  injury. 
Under  section  242,  for  example,  the  penalty  is  $1,000  or  1 year  for 
any  offense  where  death  does  not  result.  Why  is  there  not,  for 
example,  a greater  penalty  for  cases  of  serious  injury,  aggravated 
assault,  et  cetera? 

I have  offered  that  kind  of  provision  and  I just  wondered  why  the 
administration  didn’t? 

Attorney  General  Katzenbach.  The  reason  for  that,  it  is  extremely 
difficult,  Senator,  in  many  instances,  to  get  a grand  jury  in  parts  of 
the  countiy,  despite  what  I would  hope  would  happen  as  a result  of 
the  enactment  of  this,  to  hand  down  an  indictment  in  these  intermedi- 
ate cases,  and  the  reason  that  we  did  this,  if  my  recollection  is  correct, 
is  to  preserve  the  policy  of  being,  able  to  proceed  by  information  which 
we  can  on  the  lowerpenalty.  ; 

Senator  Javits.  Wouldn’t  the  same  purpose  be  served,  Mr.  Attor- 
ney Genera],  if  you  had  a maximum  and  minimum  penalty  in  those 
cases?  It  seems  to  me  that-— — = ■ t 

Attorney  General  Katzenbach.  Putting  an  intermediate  step  in 
here?  , 

Senator  Javits.  Yes.  I will  tell-you  why  I say  that.  It  seems  to 
me  that  if  you  seek  to  make  the  punishment  more  adequately  fit  the 
crime,  and  that  is  what  you  are  doing  in  death  cases,  and  I think  that 
is  eminently  preserved,  then  you  have  to  follow  through  because  you 
have  no  assurance,  even  in  death  cases,  that  there  are  going  to  be 
convictions,  but  you  do  want  an  overhanging  high  penalty  so  that  a 
potential  criminal  has  at  least  got  to  stare  that  in  the  face.  He  is 
gambling  that  the  jury  is  going  to  let  him  off.  I think  the  same 
argument,  and  I would  hope  that  you  would  give  that  consideration, 
would  apply  to  these  so-called  intermediate  cases.'  ' 

: Attorney  General  Katzbnbach.  I would  phint  out;  I know  you  are 
aware  of  it,  Senator,  but,  of  course,  in  the  specific  instance  covered 
here  in  section  501, -whether  or  not  he  was  a police  official,  if  it  was  in 
connection  with  any  of  these,  he  could  be  so  charged. 
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. Senator  Javits.  Yes.  He  cotild  be  charged  under  another  statute, 
in  that  case.  * 

Attorney  General  Katzbnbach.  Yes;  SOI  of  this  rather  than  242. 
Senator  Javits.  I realize  that.  But.  I submit  that  to  you  and  I. 
hope  you  will  give  it  some  study. 

The  other  question  I would  like  to  ask  you  is  in  reference  to  what  we 
saw  on  the  Meredith  situation,  to  wit,  the  matter  of  walking  on  the 
highway.  I went  over  these  categories  of  interference  with  civil 
rights  very  carefully  in  section  501,  and  I must  say  I found  it  difficult 
to  iind  a category  in  which  you  could  fit  the  Meredith  case. 

Now  it  may  very  well  be  that  you  would  equate  that  with  the 
Penn  c&Be.  You  understand  I was  upstairs  in  an  executive  session 
of  Labor  on  the  minimum  wage  bill  so  I couldn't  be  here  through 
your  earlier  testimony.  Please  correct  me  if  I am  wrong,  but  I 
understand  that  you  found  applicability  to  the  Peon  case,  that  is, 
traveling  on  a public  highway,  under  section  501  (b)(1),  and  I think  it, 
would  be  valuable  to  have  your  opinion  as  to  where,  if  at  all,  the 
Meredith  case,  assuming  the  prima-facie  case,  would  fit  under  501.. 

Attorney  General  Katzbnbach.  It  is  a little  difficult  in  the  present 
state  of  the  facts  to  answer,  that  because  I have  too  little  information 
with  respect  to  the  alleged  person  who  did  this  or  what  his  motivation 
and  so  forth  may  have  oeen.  . 

Since  Meredith  had  made  quite  public  his  ^purpose  of  going  down 
there  was  to  encourage — that  is,  to  urge  and  aid— people  to  vote.- it 
might  fit  under  section  501(b)(1).  It  might  also  fit.  under  section 
501(b)(2)  if  this  did  in  fact,  which  I don't  know,  have  any  connection 
with  retribution  for  his  integration  of  "Ole  Miss.".  And: if  the  act 
was  done  to  discourage  others  from  voting  or  engaging  in  any  other 
or  all  of  the  activities  described  in  section  501  (a)>  then  it  would 
violate  section  601(b)(1).  ; 

Again,  to  some  extent  you  have  to  know  what, if  anything  the 
motivation  with  respect  to  this  was.  ■ . ' . 

Senator  Javits.  In  view;  of  the  popularity  of  these  marches,  would  * 
you  be  good  , enough  t to  have  your  people  consider  expanding  or 
revising  clause  7 to  include  traversing  the  public  highway. 

Attorney  General- Katzbnbach.  Yes..  ...  i. 

Senator  Javits.  That  certainly  is,  of  course,  , unquestionably  , within 
the  interstate  commerce  clause.  This  section  now  relates  to  motor, 
rail;  water,  or  air  vehiole  terminal  facilities.  Well,  if  you  use,  your 
legs  I suppose  it  could  - certainly : qualify.  ; The  popularity  of.  these 
marches,  the  shoving  and  the  pushing  and.  all  the  things  we  have  read 
even:  this  morning,  point  up  a significant  area  ;of  activity,  and  it  is 
always  best  to  have  it  covered  if  it  is  perfectly  within  the  principle.; 

Attorney  General  Katzbnbach.  There  is  no  question  about;  the 
feet  that  it  could  be  covered. : Indeed)  to  be  perfectly  frank.  Senator, 
in  earlier  drafts  We  did  cover1  it; . ; One.  of  the  difficulties  with  it  is  thfttr 
it  gets  into,  when  you  talk  about  anything  on  the  public  highway,, 
it  gets  into  an  awfully  broad-  areahf  jurisdiction)  and  we,  quite  frankly 
thought! that  the,  sort; of  activities  you  are  talking,  about  were , covered, 
by  (b) (2^ here  when  wear©  talking) about  rights  of  peaceful  assembly 
and  so  forth,  to  discourage  people  from  doing  that.:,  That  wadi  the 
reason.  The  reason  we  did  not  propose  this  was  because  .we.  thought 
its  coverage  was  perhaps  broader  than  it  ought  to  be.  We  made  an 
effort  to  deal  with  the  situations  you  are  talking  about  in  the  language 
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with  respect,  to  participating  or  seeking : to  participate  in  speech, 
lawful  assembly,  peaceful  assembly  or  any  denial  of  the  opportunity! 
to  so  participate,  or  urging' or  aiding  others  to  do  so.  We  thought 
this  would  pick  up  those  cases.  ; ’ 

There  is  always,  even  when  we  drafted  this,  we  wondered  whether! 
something  would  occur  immediately  arid  it  would  be  something  that 
we  hadn^t  covered  in  it,  because  it  is  difficult  in  exercising  this  Federal 
power,  to  pinpoint  it  to  the  places  it  needs  to  be  pinpointed,  without’ 
covering  the  whole  “waterfront"  at  the  same  time.  > 

It  is  difficult  as  a drafting  proposition.  That  is  what  I am  saying. 

I don't  have  any  great  feeling  about  including  public  highways  on  it. 

It  brings  in  a bunch  of  situations  that  have  no,  that  may  nave  no 
particular  significance.  But  I don’t  have  any  feelings  about  it.  It 
might  be  a good  idea.  • 1 

Senator  Javits.  Yesterday  you  told  us  that  the  Federal  Govern 
ment  and  you  personally  as  the  Attorney  General  believed  that  there 
was  enough  basis  for  looking  into  the  situation  of  whether  a Federal 
criirie  was  committed  by  Meredith’s  assailant. 

Attorney  General  Katzenbach.  Yes.  > 

Senator  Javits,  So  that  your  office  would  move  into- it. 

Attorney  General  Katzenbach.  Yes.  > 

Senator  Javits.  And  I assume  it  has.  ! 

Attorney  General  Katzenbach.  Yes,  sir.  ■ 

Senator  JaVits.  Arid  I assume  there  is  no  change’ in  that  situation' 
since  yesterday. - ' .>  • .f 

Attorney  General  Katzenbach.  No,  sir. , : j 1 ■ . * : ’ . 

Senator  Javits.  Now,  under  those  circumstances,  <are  you  pre*' 
pared' now  to  tell  us,  or  would  you  rather  submit  a statement  for  the 
record)  whether  the  provisions  > of  section  50l  as  they:  are  contained' 
in  this  bill  would  cover  the  situation  which  occurred  when  Junes 
Meredith,  Dr,  King,  and  others  paraded,  as  they  have  and  are  today, 
down  a highway  within  a State, -in  pursuance  of  some  civil  rights: 
activity,  or  inlaid  of  some' civil  rights  activity? 

' Attorney:  General  Katzenbach;  No;  I1  believe"  that”  would  be; 
covered.  — ' J ■' f ‘ '"-d  » • • . :•;■•;  ■i-.-.i 

Senator  Javits.  You  believe  it ‘would  be  covered?  ! 1 r ‘ 

Attorney' General  Katzenbach.  By  section  501i  ■ -■  !> 

Senator  Javits;  , No  amendment  is  necessary?  ■ 'i  j • 1 : ■ f f 
Attorney  General  Katzenbach.  I am  quite  confident  of  that;  yes.< 

1 Senator  jAvrifs.  And’ho  amehdipent  is  necessary?  ’ ■ i'"  ! 

Attorney  General  KATZBNBAcpf;  No.  " , ! : : : :iu  . 

■ Senator  Javits;/  This  is  the  authoritative  statement  of  the  Attorney  ’ 
General?:  i,:’  ' > \ * 1 ■■■.•■'  ' u 

Attorney  General  Katzenbaoh.  Yes,  sir*-'  > t 1 ; ■ ' 

Senator  Javits.  That  is  what  I wanted  you  to  say,'  because  I' 
think  it  Would  be  «n  important  faotor,  if  there  should  be  a court’ case;! 
and  this  were  riot  amended; ; ■ ; ■ d.  * >•  .■  »i 

• Attorney  General  Katzenbach.  'i  But  I have  to  assume  in  answering! 
thatj  that  it  would  be;  covered;  assuming  what  I think  would  be  the; 
reasonable:  facts  on  some  incident  occurring,  itha.t  it  would  have  : some’ 
racial  motivation/  : ;•/■;’  ••  -'I  it :\-  »>r  ....  in 

■Senator  JAVn»;‘‘Tes.'' ■ ‘ ' //  • . * = -i'T‘  ••• 

'-.■  "’iiv  ' ■!  . • - ' > J - It 
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Attorney  General  Katzenbach*  ,It  is  almost  impossible  for- me  to 
conceive  that  it  would  not. 

Senator  Javits.  Yes.  ; 1 ' . 

Attorney  General  Katzenbach.  But  I am  making  that  assumption 
when  I make  that  flat  statement. 

Senator  Javits.  I think  that  is  a perfectly  proper  assumption. 
Thank  you,  Mr,  Chairman.  Those  are  all  the  questions  I have  on 
title  V. 

Senator  Ervin.  Do  you  have  any  idea  what  percentage  of  crimes 
in  the  United  States  today  are  committed  on  public  highways  and  on 
public  roads? 

Attorney  General  Katzenbach.  Interstate  or  locally? 

Senator  Ervin.  All  kinds. 

Attorney  General  Katzenbach.  An  awful  lot.  We  refer  to  a lot 
of  street  crimes. 

Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  I suppose  there  are  a good  deal. 
Senator  Ervin,  Practically  all  crimes  connected  with  motor-vehicle 
transportation  happen  on  highways. 

Attorney  General  Katzenbach.  But  I understand  Senator  Javits 
to  be  leaving  in  my  qualification  that  it  had  a racial  motivation. 
Senator  Javits.  Entirely. 

Attorney  General  Katzenbach.  Which  would  eliminate  a good 
many  of  those  crimes. 

Senator  Ervin.  But  in  States  where  there  is  a strong  mixture  of 
the  races,  every  time  an  interracial  crime  happened  on  the  highway, 
the  Federal  Government  would  prima-facie  have  jurisdiction,  wouldn't 
it? 

Attorney  General  Katzenbach.  Yes,  sir.  . 

Senator  Ervin.  You  would  have  to  try  them  the  first  time  in  a 
Federal  court,  and  then  if  the  jury  found  there  was  no  racial  motiva- 
tion, they  . would  have  to  be  acquitted,  and  sent  bade  to  .the  State 
court  to.  be  tried  a second  time.  So  even  with  that  motivation  being 
required,  you  would  still  have  quite  a problem.  .... 

Attorney  General  Katzenbach.  That  was  the  difficulty  that  I 
attempted  to  express  to  Senator  Javits  in  just  including  public  high- 
ways. It  might  be  picking  up  a lot  more  than  there  was  a need  for 
the  Federal  Government  to  pick  up.  It  was  our  judgment  we  had 

Sicked  up  the  cases  that  Senator  Javits  is  concerned  about  without 
oing  this.  „ 

Senator  Ervin.  Yes* 

. Senator  Javits.  Mr.  Chairman,  as  bearing  upon  the  support  for 
this  amendment,  I ask  unanimous  consent  that  I may  include  in  the 
record  a statement  by  the  Library  of  Congress  entitled  "Recent 
Murders  of  Persons  Working  for,  or  Exercising,  Civil  Rights/'  and 
a statement  which  I introduced  as  my  own  statement,  published  as 

Sart  qf  a magazine  called  the  New  South  issued  by  the  ' Southern 
Regional  Council,  November  1965,  issu'd  eptitjed  "Some  Race  Related 
Deaths  in  the  United  States,  1956  to  1985."  1 
Senator  Ervin.  That  will  ‘be  put  in  the  record. 

(The  statements  referred  to  follow:) 

^ J Submitted  to  reporter,  ■>  ,. 
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Sous  Race  Related  Deaths  in  the  United  States  (1955-86) 

These  are  cases  involving  violent  death  between  the  races  in  the  South.  ITie 
list  is  of  course  not  complete;  it  is  not  restricted  to  cases  involving  civil  rights. 
It  is  compiled  from  newspaper  accounts,  and  in  some  instances,  where  cooperation 
could  be  obtained,  reports  from  officials.  . 

Freddie  Lee  Thomas  (N)  9-3-86;  Near  Greenwood,  Miss.  Body  found  on  high- 
way. Thomas'  half  brother  claimed  victim  was  slain  to  deter  voter  registration 
efforts.  Coroner's  inquest  ruled  hit-and-run  accident.  No  arrests. 

Thad ' Christian  (N)  8-28-86;  Near  Anniston,  Ala.  Allegedly  shot  by  white 
man  while  fishing.  Suspect  charged  with  murder  in  arrest  warrant. 

Perry  Smau  (N)  8-27-06:  Greensboro,  Ala.  The  87-year-old  viotim  had 
voiced  opposition  to  demonstrations.  He  was  beaten  and  tongue  cut  out.  Civil 
Rights  groups  denied  complicity.  Two  Negro  suspects  in  custody,  one  indicted 
on  murder  charge.  Victim  was  robbed  of  $26. 

Arthur  James  Hill  (N)  8-20-06:  Villa  Rica,  Ga.  Shot  during  argument  with 
whites.  One  white  suspect  held  for  grand  jury  action  on  voluntary  manslaughter 
charge. 

Jonathan  M.  Daniels  (W)  8-20-66:  Haynevllle,  Ala.  Episcopal  seminarian 
slain  after  release  from  jail  for  oivil  rights  demonstration.  White  man,  member 
of  prominent  family,  accused  of  shooting  that  hilled  Daniels  and  wounded  a 
a Catholic  priest.  . , 

8-22-66:  Suspect  Tom  L.  Coleman,  arraigned  for  murder  and  assault  with 
intent  to  kill ; jailed  for  1 1 hours,  released  on  bonds  of  $10,000  and  $2,600.  Grand 
jury  brought  indictment  for  manslaughter,  and  assault  and  battery.  Defendant 
acquitted  of  ' manslaughter  charge. 

Johnny  Queen  (N)  8-8-66:  Fayette,  Miss.  White  off-duty,  constable . named 
in  the  pistol  slaying,  which  was  not  connected  with  any  arrest. 

Andrew  t Whatley  Jr.  (W)  7-20-66;  Amerlcua.  Ga.  Shot  frbm  passing  car 
during  racial  disturbance.  Two  Negro  men  indicted  by  grand  jury  as  murder 
suspects. ' 

Robert  Wilder  (N)  7-18-65:  Ruston,  La.  White  policeman  accused  im  pistol 
slaying.  Coroner's  jury  ruled  justifiable  homicide. 

Wiifie  Brewster  (N)  7-16-66:  Anniston,  Ala.  Shot  while  driving  home  from 
work.  Three  white  men  indicted  by  grand  jury  on  murder  charges.  Shooting 
climaxed  a week  of  anti-Negro  rallies  by  National  States  'Rights  Party.  One  of 
the  men,  Hubert  Damon  Stfange,  was  convicted  of  second  degree  ipurder  and  given 
a ten  (10)  year  prison  sentence.  All-white  jury.  The  other  two,  Johnny  Ira 

DeFrics  and  Lewis  Blevins,  still  fabb  murder  charges.  ’ 

James  Waymers  (N)  7-10-65:  Allendale,  S.C.  White  mah  charged  with  mur- 
der in  shotgun  slaying.  Area  was  scene  of  recent*  civil  rights  demonstrations. 
Recused  acquitted  Oet.  21, 1066,  after  entering  a plea. of  self-defepso.  ■ ; 

< O'Neal.  Moore  (N)  6-2-66:  Bogalusa,  La-  Viotim  .was  one  of  city's  first  two 
Negro  deputy  sheriffs  and  was  shot  by  a white  man  while' walking  beat  in' Negro 
community.  Suspect  charged  With  murder,  released  on  bail. 

'•Frederick  L.  Humphrey  (W)  3-20-65:  Hattiesburg,  Miss.  Shot  after  the 
victim,  a constable,  stopped  oar  of  Negro  suspect  during  racial  unrest. ; , Murder 
charge  pending.  . . 

Mrs.  Viola  Gregg  Liuzzo  (W) : ' J ’ ' ' ' 

3-26-66;  Shot  on  II wy.  80  between  Selma  and  Montgomery,  Ala;  ' Detroit 
housewife  returning  to  Montgomery  to  transport  civil  rights- marchers. 
Three  klansmen  ~'iarged  with  murder.  f • 

• 10-2-65:  Collie  Leroy  Wilkins  tried  for  murder.  Jury  hung. , Mistrial 
declared.  **  ■ ■ iv 

10-1 9-06  : In  a second  trial  Wilkins  acquitted.  Chdbges  Still  pehding 
against  other  two  suspects,  William  O':  Eaton  and  Eugene  Thomas.  All  thfee 
received  10  year  sentences  for  conspiracy,  to  violate  Federal,,  civil:  right? 
statute.  Bond  setat.  $10,000.  The.three.will  appeal.  AU-white  jury. . 
r Rev.  James  Reeb  (W)  3-12-06:  Selma,  Ala.  Four  White  men, Accused  id 
bludgeon  death  of  white  civil  rights  sympathiser;  three  indicted  on  murder  Charges. 
Three  defendants  acquitted.  ■■■■  , :;1  • • ; •;<; 

Jimmie  Lee  Jackson  ,(N)  2-18-65:  Morion.  Ala.  * SJloih  by,- white, state  trooper 
as  viotim,  according  to  witnesses,  tried  to  shield  his  mother  from  beating  during 
demonstration.  No  arrest.  Grand  jury  oleaWd  trobper,  identified  CUl)7  by 

surname.  ■ ^ , . . 

Ollie  W.  Shelby  (N)  1-22-65;  Jackson,  Missi  White  sheriff’s  deputy  accused 
of  shooting  18-year-old  Negro  In  prison.  Corner’s  jury  ruled  justifiable  homicide. 


CIVIL  SIGHTS 


Frank  Morris  (N)  12-10-04:  Ferriday,  La.  Died  of  bums  suffered  when  ,hls 
shoe  repair  shop  was  fired  by  arsonists  in. area  of  racial  unrest.  No  arrests.  . 

Frank  Andrews  (N)  11-20-64:  Lisman,  Ala.  Choctaw  Couuty.  Shot  in  back 
by  white  sheriff's  deputy,  County  solicitor  sold  victim  was  attacking  another 
deputy.  No  arrests.  - V ' 

Charles  Sammie  Marrow,  Jr,  (N)  10-26-64:  Chattanooga.  Term.  Shot, in 
back  by  a white  man  reportedly  "to  protect  an  attractive  white  waitress  inn 
downtown  restaurant."  Acquitted  in  criminal  court.  . ; 

Hubert  Orsby  (N)  9-9-64:  Near  Pickens,  Miss.  Body  of  14-year-old  yOuth 
found  in  Big  Black  River  wearing  CORE  T-shirt.  Coroner’s  jury  ruled  death 
by  accidental  drowning. 

James  Andrew  Miller  (N)  8-30-64:  Jackson,  Ga.  Shot  by  white  man  during 
racial  flare-up.  Victim  had  been  beaten  by  whites  a few  days  prior  to  shooting. 
Coroner’s  jury  ruled  slaying  a case  of  self-defense.  Shooting  suspeot  cleared. 

Billy  Wayne  Wallace  (W)  8-9-64:  Dallas,  Tex.,  Shot  during  racial  row  in  city 
park.  Two  Negroes  arrested.  One  indicted  for  murder  with  court  action  pend- 
ing; the  other  suspect  was  no-billed  by  the  grand  jury  on  same  charge. 

Charles  E,  Moore  (N)  7-12-64,  Henry  Hezekiah  Dee  (N);  Meadvflle,  Miss., 


since  May  z,  1904,  Charges  against  two  wttite  men  menus 
Jan.  12,  1965,  Prosecution  said  lacked  enough  evidence. 


near  i uiiaiau,  iia.  note  Domes  muiuateu.  itecoverea  rrom  Mississippi  ruver. 
Had  been  missing  since  May  2.  1964,  Charges  against  two  white  men  dismissed 
without  prejudice  Jan.  12,  1965,  Prosecution  said  lacked  enough  evidence. 

Lemuel  Penn  (N)  7-11-04:  Near  Colbert,  Ga.  Victim  was  Washington,  D.C., 
educator.  Shot  by  whites  while  returning  from  Army  reserve  duty  at  Fort 
Benning,  Ga.  Four  Klansmen  arrested;  three  indicted  for  ..murder;  two  tried 
and  acquitted.  Federal  indictments  against  six  white  men  oharging  conspiracy 
to  deprive  Penn  of  civil  rights  dismissed  in  distriot  court,  appealed  to  U.S. 
Supreme  Court.  ..  . - ; 

James  E.  Chaney  (N)  6-21-64,  Andrew  Goodman  (W),  Michael  H.  Schwerner 
(W):  Philadelphia,  Miss.  Three  civil  rights  workers  slain  after  their  release 
from  jail.  21  white  men  arrested,  charges  dismissed  by  XX.S.  Commissioner. 
Federal  grand  jury  later  indicted  18  white  men  on  felony  and  misdemeanor 
charges  of  conspiring  to  violate  the  victims’  oivil  rights.  Federal  judge  Voided 
felony  charges  against  17.  Misdemeanor  charges  pending.  Justice  Depart- 
ment is  appealing  the  rulings.  Trial  of  the  18th  suspect  pending  in  federal 
court  in  Atlanta. 

Mrs.  Johnnie  Mae  Chappell  (N)  3-23-64:  Jacksonville,  Fla,  Shot  while 
walking  along  street  during  raoial  unrest.  Young  white  man  sentenced  to.  TO 
years  in  the  shooting.  - 

Louis  Allen  (N)  .2-1-64:  Liberty,  Miss.  Civil  rights  worker  slain  some  time 
after  testifying  against  a white  man  charged  with  killing  another  Negro.  Nb 
arrests. 

William  Kinard  (W)  10-18-63:  St.  AuguBtine,  • Fla.  Victim  slain  as  he  qnd 
two  other  whites  drove  with  shotgun  through  Negro  area.  Two  Negroes  arrested 
on  murder  charges.  , Court  action  pending. 

_ E.  B.  Bryant  (W)  10-18-08:  Jackson,  Miss.  White  gas  station  attendant 
slain  after  Bquirting  water  from  hose  on  Negro  drinking  from  "white"  fountain. 
Negro  suspect  charged  with  murder,  sentenced  to  life  imprisonment.  . 


I * i rSTTiTm  iTTiT 


■ill  i n t’d  in'/Pi  Icriitl 


by, two  white  teen-agers  while  riding  his  bioyole  in  suburban  area  following 
downtown  church  bombing.  Defendants  received  probated  seven-month 
sentences  arid  a stern  lecture  on  second-degree  manslaughter  charges. 

Johnny  Robinson  ;(N)  9-15-63:  Birmingham,  Ala,  Killed,  by  police  after 
church  bombing  and  noting.  No  arrests. 

Denise  MoNair  (N),  age  11,  9-15-63,  Addle  Mae  ColiinB  (N)  age  14,  Cynthjh 
Wesley  (N),  age  14,  Carol  Robertson  (N),  age  14:  Birmingham,  Ala.  . Killed 
while  attending  Sunday  School  by  exploding  bomb  at  church  where' civil  rights 
rallies  were  held.  No  arrests*  ■ . 

John  L.  Coley  (N)  9-4-63:  Birmingham,  Ala.  Suffered  fatal  wounds' front 
shotgun  pellets  during  rioting  after  a race  bombing.  No  arrests.  , > 

Andrew  Lee,  Anderson  (Nj  7t17-63:  Near  Marion,  Ark.  Slain,  by.  group  er 
white  citizens  and  sheriff’s  deputies  after  white  woman  said  he  had  molested  h.a$ 
8-year-old  daughter,  Coroner’s  jury  ruled  justifiable  homicide.  No  arrests.  ]1', . 

. Medgar  W.' Evere  (Nj  ,6^12-:63:  Jackson,  Miss.  Shot  in  back  as  he  arrived 
home  from  civil  rights  rally.  < He  was  field  secretary  for  NAACF.,'  .White  man 
tried  twice,  but  hung  juries  brought  mistrials.  Accused  Byron  de  le  Beckwith 
now  free. . .,  p ' >'tJ 


CIVIL  RIGHTS 


Frank  G. .Link  (W)  6-7-63;  Lexington,  N.C.  Killed  during  rioting.  Three 
Negroes  convioted— one  sentenced  to  servo  four  to  seven  yeans  for  second-degree 
murder,  and  two  sentenced  to  six- month  terms  on  charges  of  engaging  in  a riot. 

William  L,  Moore  (W)  4-23-63:  Near  Attalla,  Ala.  Mailman  from  Baltimore. 
Md.,  making  one-man  protest  march  across  Alabama  slain  by  bullet.  Grana 
jury  failed  to  indict  white  suspect. 

Paul  Guihard  (W)  10-30-62,  Ray  Gunter  (W):  Oxford,  Miss.  Guihard  fnews 
reporter  from  France)  and  Gunter  (local  TV  repairman}  slain  during  white  rioting 
over  admission,  of  James  Meredith  to  University  of  Mississippi.  No  arrests. 

Leroy  Parks  (W)  9-6-62;  Dallas,  Ga.  Victim  was  among  masked  nightriders 
calling  on  a Negro  woman  who  was  charged  in  the  slaying.  Coroner’s  jury  ruled 


Cpl.  Roman  Dueksworth  Jr.  (N)  4-9-62:  Taylorsville,  Miss.  Shot  by  white 
police inan  when  the  Negro  refused  to  more  to  rear  of  interstate  bus.  No  arrests. 

Eli  Brumfield  (N)  19-31-61;  McComb,  Miss.  Shot  by  policeman  during  racial 
unrest.  No  arrests. 

Herbert  Lee  (N)  9-25-61:  Liberty,  Miss.  Civil  rights  worker  shot  by  a white 
state  legislator.  Coroner’s  jury  ruled  justifiable  honudde. 

Frank  Coleman  Dumas  (W)  6-1-61:  Shot  to  death  in  his  home.  Preston  Cobb, 
Jr.,  15  year  old  Negro,  found  guilty  of  murder  Aug.  16, 1961,  and  sentenced  to  die. 
Case  retried,  ending  in  sentence  to  life  imprisonment.  Motion  for  new  trial 
pending. 

William  Nance  (N)  8-26-60:  Near  Winchester,  Tenn,  Body  found  in  Lakeview 
Lake  with  slugs  from  three  different  guns  and  weighted  with  large  rook.  No 
arrests. 


Albert  Pitts  <N)  7-23-60,  David  Pitts  (N),  Ernest  MoPharland  (N),  Marshall 
A.  Johns  (N):  Monroe,  La.  White  employer  arrested,  then  released  in  the 
shooting  of  five  of  his  employees;  four  died  Victims  accused  of  making  threats. 
Reoords  of  Diet.  Court,  Parish  of  Ouaehita,  Monroe,  La.,  reveal  that  no  bill  of 
indictment  or  information  was  ever  filed. 

Mrs.  Mattie  Greene  (N)  5-20-60:  Ringgold,  Ga.  Died  under  falling  debris 
when  her  home  was  dynamited.  No  arrests. 

William  Roy  Prather  (N)  11-1-59:  Corinth,  MisB.  The  15-year-old  boy  was 
killed  In  anti-Negro  ’'Halloween  prank."  Eight  white  youths  oharged  with  the 
slaying,  six  of  whom  were  turned'  over  to  juvenile  court.  One  indicted  on  man- 
slaughter charge.  > 

Tommy  Dwight  (N)  6-13-59:  Dalton,  Ga.  Four  white  men  fired  supposedly 
over  the  heads  of  a group  of  Negroes  intending  to  "scare''  them,  but  four  fatal 
buckshots  hit  the  11-year-old  victim.  The  four  were  indicted  on  charges  of 
involuntary  manslaughter.  Charges  reduced  to  misdemeanor  and  three'  of  the 
men  sentenced  to  serve  one  year.  One  of  these  permitted  to  serve  the  year 
outside  Jail.  , 

Jonas  Causey  (N)  5-10-59:  Clarkadale,  Miss.  NAACP  requested  investigation 
and  action  against  15  policemen  accused  of  the  slaying.  No  arrests. 

Mack  Charles  Parker  (N)  4-25-59:  PoplaTville,  Miss.  Abducted  from  un- 
guarded jail  cell  and  shot  to  death.  No  arrests. 

James  Henry  Ellison  (N)  9-20-58:  Chattanooga,  Tenn.  Shot  from  a passing 
car  occupied  by  two  white  couples. No  arrests. 

Ernest  Hunter  (N)  9-13-58:  St.  Mary's,  Ga.  Slain  while  in  jail.  White 
policeman  accused  of  shooting  reported  that  he  and  victim  engaged  in  a struggle. 
No  arrests.  ' / 

Joe  Franklin  Jeter  Sr.  (N)  9-13-58:  Atlanta,  Ga  Shot  by  white  policeman 
who  said  victim  was  resisting  arrest.  Grand  Jury  returned  “no  bills’1'  on  three 
Charges.  , . * •'  \ 

’ Richard  Llllard  (N)  7-20-58:  Nashville,  Tenn.  Died  after  a beating  in  local 
workhouse  by  three  white  guards.  They  were  indicted  on  murder  oharges  on 
Aug,  15,  1958.  Each  was  acquitted  On  Jan.  16,  1959. 

Woodrow  Wilson  Daniels  (N)  7-1-58:  Water  Valley,  Miss.  Died  of  brain 
-injury  nine  days'  after  beating.  White  sheriff  acquitted  of  manslaughter  charge; 

; WUiie  Countryman  (N)  6-26-58:  Dawson,  'Ga.  Shot  in  his  backyard  By 
white  policeman. ' Federal  grand  jury  failed  to  indict  thej>olioeman,  who  had 
been  accused  in  another  death,  one  month  earlier.  ' . 

John  Larry (RgldCn  (N)  673-58:  Chattanooga, , Tenn.  The  15-year-old  boy 
was  shot  by  white  policeman.  7 No  court  action.  . 


was  shot  by  white  policeman, ! No  court  action.  , 

James  Brazier  (N)  4-25-58:  Dawson,.  Ga.  Viotim  died  a few  day4  after 
beating  at  hands  of  white  policemen.  Federal  grand  jury  refused  to  indiot  four 
accused  officers. 


James  Brazier  (N)  4-25-58:  Dawson,.  Ga.  Viotim  died  a few  day4  after 


CIVIL  RIGHTS 

George  Love  (N)  1-8-58:  Ruteville,  Misa.  Killed  by  2&-man  posse.  No 
arrcstB. 

Willie  V.  Dunigan  (N)  11-18-67:  Lomax,  Ala.  Shot  by  sheriff's:  deputies 
outside  his  home.  Deputies  were  looking  for  persoa(s)  who  earlier  wounded 
another  deputy.  No  arrests.  , 

Charles  Brown  (N)  6-25-57 : Near  Yazoo  City,  Miss.  White  man  charged  with 
shooting  the  victim,  a young  airman,  who  was  visiting  at  the  home  of  the  suspect’s 
Bister. 

James  Hollis  (N)  2-3-57:  Griffin,  Ga.  The  1 7-year-old  boy  was  slain  and  a 
white  housewife  wounded  by  husband  who  found  them  together  partially  Clothed 
in  his  home.  A grand  jury  failed  to  indict  the  husband. 

Mrs.  Maybdle  Mahone  (N)  12-5-55 ; Near  Molena,  Ga.  Shot  by  white  man 
for  “sassing”  him,  The  71-year-old  suspect  was  first  given  a life  sentence  on  a 
murder  charge,  Aug.  1,  1057,  but  Was  found  "not  guilty  for  reasons  of  insanity" 
the  following  March  21,  1958. 

. Mrs.  Bessie  McDowell  (N)  5-14-56:  Andalusia,  Ala.  Killed  by  white  father 
and  son,  who  were  indicted  on  first  and  second  degree  murder  counts. 

Rev.  C.  H.  Baldwin  (N)  4-22-55:  Near  Huntsville,  Ala.  . Victim  struck  by 
heavy  rock.  White  man  convicted  of  second-degree  manslaughter,  sentenced  to 
12  months  at  hard  labor. 

Dr.  Thomas  H.  Brewer  (N)  2-18-65:  Columbus,  Ga.  Prominent  physician 
and  NAACP  leader  shot  by  white  man.  Grand  jury  refused  to  indict. 

Milton  Russell  (N)  1-21-66:  Belzoni,  Miss.  Burned  to  death  in  his  home. 
Whites  suspected  of  foul  play.  No  arrests. 

Richard  King  (N)  1-6-56:  Eufaula,  Ala.  White  man  given  life  sentence  for 
pistol  staying.  He  was  later  paroled,  violated  his  parole  and  "might  be  baok  in 
prison,"  according  to  Barbour  County's  court  clerk, 

Edward  Duckworth  (N)  1-56:  Raleigh,  Miffi.  White  man  reportedly  admitted 
the  shooting,  but  claimed  self  defense.  Suspect  died  of  heart  ailment  while 
awaiting  grand  jury  action. 

James  E.  Evanston  (N)  12-24-55:  Near  Drew,  Miss.  Body  of  school  prin- 
cipal found  in  Long  Lake  with  neck  broken  and  no  water  in  lungs  to  Indicate 
drowning.  Negro  press  called  it  civil  rights  slaying.  Death  officially  ruled 
suicide. 

Clinton  Melton  (N)  12-3-55:  Glendora,  Miss.  White  suspect  wan  indicted  on 
a murder  charge  and  later  acquitted. 

John  Earl  Reese  (N1  10-22-55:  Near  Longview,  Tex.  The  16-year-old  bdy 
died  of  injuries  from  shotgun  blast  into  cafe  from  a moving  oar.  Two  whites 
indicted  for  murder,  one  given  a five  year  suspended  sentence. 

Emmett  Till  IN)  8-28-65:  LeFlore  County,  Miss.  The  14-year-old  boy  from 
Chicago  .was  slain  after  “smart-aleo"  talk  to  a Mississippi  white  woman.  Body 
found  in  a river,  beaten  and  shot.  Two  white  men  indicted  for  murder  and 
acquitted. 

Lamar  Smith  (N)  S-i7-65:  Brookhaven,  Miss,  Victim  was  shot  down  on 
lawn  of  county  courthouse  in  broad  daylight.  A grand  jury  failod  to  indict 
three  accused  white  men.  . ' i ' 

Rev.  George  W.  Lee  (N)  5-7-55:  Belzoni,  Miss.  Killed  by  a shotgun  blast 
from  a car  carrying  several  whites.  No  arrests. 


i . 
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William  L.  Moore  (white);  Attalla,  Alabama,  April  23,  1963;  Etowah  County 
jury  refused  to  indict  suspect,  September  14. 

Medgar  W.  Evers  (Negro);  Jackson,  Mississippi,  Juno  12;  Hinds  County  jmjr 
twice  refused  to  convict  accused  man,  second  mistrial  declared,  April  17,  1964. 

' ‘ / . ' : ■'  ' 
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Mrs.  Johnnie  Mae  Chappell  (Negro);  Jacksonville,  Florida,  March  23;  no 
further  report  found  In  the  New  York  Times. 

Michael  II.  Schwerncr  (white),  Andrew  Goodman  (white),  James  E.  Chaney 
(Negro);  Philadelphia,  Mississippi,  June  21,  1964;  Nesheba  county  did  not  indict 
any  persons:  Federal  jury  indicted  suBpeots  for  plotting  to  murder;  Federal  court 
dismissed  felony  charges  against  17,  upheld  indictments  against  sheriff,  deputy 


Charles  Moore  and  Henry  H.  Dee  (both  Negro)'  bodies  found  in  Mississippi 
River,  July;  charges  against  two  men  were  dismissed  in  a Mississippi  court, 
January  11,  1965. 

Lemuel  A.  Penn  (Negro);  Athens,  Georgia,  July  11;  two  accused  men  acquitted 
by  Georgia  jury,  September  5;  Federal  court  dismissed  charges  against  six  men  of 
conspiracy  to  Violate  civil  rights,  December  29;  Supreme  Court  reinstated  Federal 
charges,  March  28,  1966. 

less 


Jimmie  Lee  Jackson  (Negro);  Marion,  Alabama;  shot  February  18,  died 
February  26;  no  charges  brought, 

. James  J.  Reeb  (white);  Selma,  Alabama;  attacked  March  9,  died  March  11; 
three  accused  men  acquitted  by  Alabama  jury,  December  10;  the  three  have 
been  charged  with  violation  of  f ederal  law,  but  nave  not  been  indicted. 

Mra.  Viola  G.  Liuzzo  (white);  between  Selma  and  Montgomery  Alabama, 
March  25;  Wilkins,  one  of  three  Ki&nsmen  accused,  acquitted  by  Alabama  jury, 
October  22;  three  Klanemen  convicted  by  Federal  jury  of  conspiracy  to  violate 
eivil  rights.  December  3;  Eaton,  Thomas  still  faces  murder  charges  by  State. 

O’Neal  Moore  (Negro);  Bogalusa,  Louisiana,  June  2,  1965;  no  further  report 
found  in  New  York  Times. 

Jonathan  M.  Daniels  (white) ; Haynevillo,  Alabama,  August  20;  accused  man 
acquitted  by  Lowndes  County  jury,  September  29, 


Samuel  L.  Younge  (Negro);  Tuskegee,  Alabama;  January  3;  suspect  arrested 
by  Alabama,  January  4 

Vernon  Dahmier  (Negro);  Hattiesburg,  Mississippi,  January  10;  FBI  arrested 
13  members  of  White  Knights  of  KKK,  March  28,  on  charges  of  violating  civil 
rights.  Fourteenth  KICK  member  charged  by  FBI  surrendered  himself,  March 

• Paul  M,  Downing, 

Government  and  General  Research  Division. 

Senator  Ervin,  Do  you  have  anything  else?  t 

Senator  Javitb.  That  is  all  on  title  V,  thank  you,  Mr,  Chairman. 

Senator  Ervin.  Mr.  Attorney  General, . referring  to  our  colloquy 
about  hospitals,  I want  to  put  in  the  record  at  this  point  an  editorial 
from  the  Greeusboro  Daily  News^Greensboro^N.C.,  May  28^  1966, 
and  have  it  printed  ip:  the  record  in  full,  but  I will  read  only  this  part. 
The  editor  expressed  the  opinion  that: 

* * * there  can  bo  no' case  tor  denying  a' private  citizen  bis  lawful  rigljt  under 
a prqgram  into  whloh.  hq.  may, well  have  paid  hundreds  of  dollnre  in  premiums. 

(The  editorial  referred  to  follows:) 

(From  the  Greensboro  Doily  Nows,  May  28, 166C] 

"Racial  'Balance"  in  the  Hospitals' 

The  mounting  frenzy  over  the  preparedness  of  the  nation’s  hospital  beds — 
woefully  short  m any  case — jias  been  needlessly  complicated  by  the  decision  of 
Health,  Education  and  Welfare  officials  to  use  Medicare  payments  ub  a lever  to 
force  their  own  program  of  anti-discrimination.  ; 

We  have  no  brief  here  for  local  hospital  boards  that, needlessly  defy  national 
loliqyv;  and  like  it  or- not,  Congress  and  the  courts  have  established  the  principle 
hat  federal  funds  are  not  to  be  used  to  perpetuate  racial  ^isorimimition. 
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But  tb^e  Issue  raised  here  is  more  thaa  a simple  ooliialon  between  stubborn  local 
boards  add  federal  bureaucrats  over  that  principle.  • ' 

The  rationale  of  Medicare  under  Social  Security,  due  to  go  Into  effect  July  1; 
1b  that  a citizen  65  or  over  shall  enjoy  its  benefits  as  a matter  of  right— not  as  a 
beneficence  of  public  or  private  charity  that  can  be  given  pr  withheld  on  the  basis 
of  a means  test  or  any  other  test.  Social  Security  is  not  a tax  program;  it  is  a 
program  of  social  Insurance.  And  Ideally  the  fact  that  it  is  government-operated 
should  be  os  incidental  and  ns  unobtrusive  ob  possible.  It  should  be  as  unoom- 
pllcated  and  as  accessible  as  a private  insurance  policy.  ; 

In  the  present  encounter,  howevenwo  have  an  arbitrary  deoision  by  well- 
meaning  but  short-sighted  officials  in  Washington  to  complicate  the  administra- 
tion of'  this  social  insurance  by  linking  it  with  an  antidiscrimination  policy.  Add 
however  desirable  that  policy  in  Itself,  It  should  take  a back  seat  to  problems  of 
acute  illness. ■ , ' , 

. Even  assuming  that  the  use  o',7  social  Insurance  as  a wedge  is  wise  or  just  in  this 
instance— and  we  think  not — the  precedent  is  dangerous.  Do  the  officials  at 
HEW  seriously  say  that  if  ordinary  monthly  Social  Security  payments  to  the 
elderly1  should  run  athwart  a federal  polloy,  they  could  feasibly  suspend  those 
payments— perhaps  depriving  citizens  of  food,  clothing  and  shelter?  We  doubt 
it.  And  yet  what  they  propose  to  do  to  some  of  the  elderly  with  respect  to 
Medicafre  ie  Identical  in  principle.  . 

' After  all,  Social  Security  is  a buttress  of  the  welfare  of  the  private  dltlsen,  not 
of  institutions  such  as  hospitals — which  as  many  of  the  holdouts  shew  oouid  very 
well  do  without  Medicare  payments.  -The  denial  of  a citizen’s  right  is  no  proper 
way,  practically  or  ethically,  to  discipline  the  policies  of  an  institution,. especially, 
when  some  hospital  boards  are  only  too  anxious  for  a pretext  to  sabotage  Medicare 
anyway.  . ' ■ ' ' 

There  may  be  a case  under  Title  VI  for  withholding  other  forms1  of  federal  sub- 
sidy—for  hospital  buildings,  say— as  a.  policy  lever.  But  there  can  be  no  case  for 
denying  a private  citizen  his  lawful  right  under  a program  into  which  he  may  well 
have  paid, hundreds  of  dollars  in  premiums. 

( .Further,  the  Department  of  Health.  Education  and  Welfare  would  do  well  to 
jlondef  the  practical  implications  of  this  polioy.  r ’ ; 

Is  it  now  to  be  the  case,  as  we  feared  when  Title  VI  and  ite  powers  of  blackmail 
were  written  into  a, civil  rights  bill  with  many  good  points,  that  every  single 
program — educational,  medical  or  otherwise— is  to  be  ensnarled  by  the  disorimi-? 
nation  isSue?  Especially,  one  might  add,  when  the  policies  or  “guidelines"  laid 
down  for  compliance  reflect  no  specific  directive  of  Congress  and  are  subject- tp 
whimsiearohange  from  year  to  year?  ’ 

If  so,  the,  day  is  foreseeable  when  Congress,  under  popular  pressure^  wih  pjhy 
from. almost  every  piece  of  social  legislation,  however  desirable,  because* ft 
threatens  to  create  another  administrative  nightmare. 

: “Somehow’a  balance  must  be  struck  and  struck  soon  between' the  demands  Of 
racial  engineering  and  the  practical  demands  of  the  citizen  for  education,  health 
care  and  basic  security.  Certainly  that  balance  is  not  being  struck  in  the  present 
hospitals,  imbroglio.  ,:  J , :;r 

Senator  Ervin.  I know  of  no  hospital  in  North  Carolina  which  does 
not  receive  people  of  all  races,  and  undertake  to  give  .them  necessary 
medical  attention.  , And  none  of  these  cases  arise  where  that,  is, a 
denial,  sofar  as 'I  know,  of  the  admission  of  anybody  of  any  race- to.  A 
■hogpital.-^^ibi::  ; 

They  arise  out  of  controversies  between  representatives  of  HEW 
undi  hospital  .authorities  concerning  HEW's  insistence,  that  integration 
shall  be  the  main  object  of1  the  hospital  rather  than  the  alleviation  of 
patients,  s ] That  is  avery.  unfortunate  situation.  < : > ( 

Do  you  have  anything  further?  : 

’Senator*  Kennedy  of  Massachusetts.  Not  at  this  time. 

Senator  Ervin/ Mr.  Attorney  General,  to  go  to  title  I,  so  far  as  I 
am  individually  concerned,  1 have  no  major  objection  to  title  I.  But 
what  does. raise  a1  question  in.  my  mind  is  why  the  proposed  legisla- 
tion embodied  in  title  J was  not  submitted  to  the  Judicial  vonference  so 
.that/we  might  have  the  benefit  of  the  thoughts  of  the  Judicial  Con- 
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ferenife  arid  the"  thoughts \ of  the  Airieripan  Law  Institute  grid  the 
thoughts  t>f  the  American  Bar  Association  on  the  matter?:.  , , 
Attorney  General  Katzenbaoh.  It  is  not  to  my  knowledge  -cus- 
fcoihaiy  to  refer  all  legislative  proposals  that  this  committee  or  this 
subcommittee  has  to  groups  of  distinguished  lawyers.  I. think  it 
would  be  fine 'to  get  their  l tews  upon  this  if  they  wished  to  give  any 
views  upon  this.  The  Judicial  Conference  from  time  to  time  proposes 
legislation'.  That  is  perfectly  true.  But  not  all  legislation  that 
afreets  the  administration  of  justice  is  put  to  the  Judicial  Conference. 

We  did  in  drafting  of  this  legislation  have  the  benefit  of  a study 
done  by  the  Judicial  Conference  some  years  ago,  We  made  use  of 
that  in  drafting  it.  We  certainly  did  consult  with  a number  of  judges 
with  respect  to  this. . . 

We  did  our  own  surveys  of  practices  and  got  our  U.S.  attorneys, 
who  are  quite  familiar  with  the  jury  selection  processes . in  various 
places.  ' ■ 

I am  satisfied  that  as  drafted  this  is  a necessary  piece  of  legislation, 
and  I see  no  reason  why  we  should  delay  its  enactment.  r ; , 

If  there  are;  things  with  respect  to  this  that  we  are  unable  or  you 
gentlemen  in  your  deliberations  are  unable  to  predict,  if  there  is  any 
adverse  consequences  of  anything,  this  is  a relatively  simple  thing  to 
amend.  Beyond  that,  I would  say  that- while,  of  course)  this  has  to 
do  with  the  conduct  of  the  courts  and  the  way  they  administer  things, 
it  also  embodies  another  extremely  important  principle  in  it,  which  I 
believe  in  deeply  and  strongly,  and  that  is  that  this  is  the  right  Of 
people  to  serve  on  juries,  the  right  and  duty  of  people  throughout  the 
United  States  to  serve  on  juries.  1 

One  of  the  reasons  we  took  this  approach  was  to  put  that  fundamen- 
tal obligation  of  citizenship,  and  1 think  right  of  citizenship,  arid  to 
put  that  equally  with  a scheme  of  fair  trial.  \ . 

It  is  possible  obviously  to  have  fair  trials  without  taking  a broad 
selection  of  jurors  but  that  doesn’t  give  the  opportunity  privilege 
and  duty  of  people  to  participate  in  the  process^  and  I think  the 
legislation  is  needed  ana  necessary  now,  and  I don’t  thuds  it  should 
be  delayed  for  that  purpose. 

The  American  Bar  Association  is  perfectly  capable  of  commenting 
on  this.  The  American  Law  Institute  rarely  comments  on  legislation. 

I am  surprised  that  that  suggestion—— 

Senator  Ervin.  I atn  under  the  impression  from  many  years’  service 
on  the  Senate  Judiciary  Committee  that  virtually  all  proposed  legis- 
lation which  the  committee  considers,  which  has 'to  do  with  matters 
of  court  procedure  and  the  like,  Are  considered  by  the  Judicial  Confer- 
ence before  we  are  requested  to  abtAipon  it.  . i ^ -■ 

Attorney ' General  Katzenbach.  Well,  they  often  are,  and  if:  they 
have  views  on  this,  then  I think  the  committee  should  hear  their  Views. 

I don’t  know  of  an  instance  where  it  has  been  submitted  to  the  Ameri- 
can Law  Institute. 

Mr.  AuTHY.’Mr.  Attorney  Generali. * this  was  the  suggestion  of  the 
Chief  Justice  as  quoted,  in  the  New  York  Times  arid  was  placed  in  the 
record  on  the  first  day  by  Senator  Kennedy.  . 

Attorney  General  aXtzbnbacs.  I don,’t  thinly  that  is  an  accurate 
'Statement  counsel.  I don’t1  believe  that  the  Chief  Justice  suggested 
that  this  committee  should 1 Submit1  legislation. ' I think  he  suggested 
that  the  American, Law  Institute  might  well  look  at  a number  of  pro- 
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bosfllB  that  wisre  there,  ^ That  was  what  he  suggested.  I don't)  think 
he  suggested , .^bia  committee  should  submit  it. 

Mr,  Autby*  That  is  right  ; 

Senator  Ervin.  It  is  somewhat  difficult  to  say  what 

Attorney  General  Katzenbach.  I have  never  seen  the  American 
Law  Institute  do  this  frankly.  They  decided  their  projects  that  they 
are  going  to  work  on,  and  I have  never  known  them  to  comment  od. 
other  pieces  of  legislation.  They  comment  on  things,  the  drafts  that 
that  are  preparing,  the  model  codes  that  they  are  doing,  the  restate- 
ments, and  so  forth.  That  has  been  their  activity  rather  than  com- 
menting on  legislation.  So  I thought  it  was  rather  an  innovation 
that  they  should  even  consider  it. 

Senator  Ervin.  I will  renew  my  disclaimer  of  having  any  authority 
to  speak  for  the  Chief  Justice  or  to  interpret  the  meaning  of  his 
remarks.  But  the  New  York  Times  for  May  the  19  th  does  state  that; 

Cl  Jef  Justice  Earl  Warren  warned  today  that  "ill-advised’'  proposals  ponding 
In  Congress  to  bar  racial  discrimination  in  the  selection  of  juries  could,  if  enacted, 
encroach  on  the  rights  of  the  States. 

Speaking  before  the  annual  meeting  of  the  American  Law  Institute,  the  Chief 
Jusriro  of  the  United  States  departed  from  Rjs  prepared  text,  to  note  his  appre- 
hemioji  over  some  of  the  34  bills  being  considered  by  Congress. 

“Some  of  them  go  a long  way  and  may  radically  change  the  relationship  between 
the  Federal  and  State  Governments,”  he  said. 

Although  he  assured  the  lawyers  that  the  bills  would  be  "carefully  scrutinised 
and  studied”  by  the  committees  of  Congress  and  tho  Judicial  Conference,  he 
suggested  that  the  institute  might  also  study  the  subject. 

Otherwise,  he  said,  he  is  "apprehensive  that,  some  legislation  might  go  through  ' 
and  at  the  same  time  be  ill-advised." 

The  Cliief  Justice  declined  later  to  elaborate  on  his  statement  or  to  indicate 
which  of  the  pending  bills  might  have  caused  his  apprehension. 

Attorney  General  Katzenbach.  Don't  you  think  it  is  a fan*  state- 
ment, Mr.  Chairman,  to  state  that  the  provisions  of  title  I having 
to  do  with  the  selection  of  Federal  juries  could  scarcely  encroach  upon 
the  rights  of  the  States? 

Senator  Ervin.  I agree  with  you  as  to  title  I. 

Attorney  General  Katzenbach.  Yes.  I think  at  least  we  could 
agree  thr.t  he  wasn't  talking  about  title  I. 

Senator  Ervin.  Wellj  L would  agree  with  you  in  that  observation, 
but  in  order  that  we  might  have  this  historical  remark  preserved  for 
future  reference,  we  will  put  it  in  full  in  the  record. 

(The  article  referred  to  follows;) 

(The  New  York  Tlmea,  May  IS,  1906] 

Wair^nDisobbns  S^ATa  RiGHTS  Peril  in  Jury  Bias  Bill 
(By- Fred  P.Graham) 

Washington,  May  IS.-1 — = Chief  Justice  Earl  Warren  warned  today  that  "ill- 
advised”  proposals  pending  in  Congress  to  bar  racial  discrimination  in  the  selection 
of  juries  could,  if  enacted,-  enoroaon  onthe  rights  of  the  states. 

Speaking  before  the  annual- meeting  of  the  American  Law  Institute,  the  Chief 
Justice  of  the  United-  States  departed  from  his  prepared  text  to  note  his  apprehen- 
sion over  some  of  the  34  bills being- considered  by  Congress. 

"Some  of  them  go  a long  wayana  may  radically  change  the  relationship  between 
the  Federal  and  state  governments,”  he  said. 

AltHotigh  he  asMuredvhe  lawyers  that  the  bifie  would  be  “carefully  scrutinised 
and  studied"  by  the  committees  of  Congress  and  the  Judicial  Conference,  he 
eugufested  that  the  institute  might' also  study  the  subject. 

Otherwise,  he -said,  he '1b  "apprehensive  that  some  legislation  might  go  through 
and  at  the  same  time  be  Ill-advised. ” 
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The  Chief  Justice  dealined  Inter;  to  elaborate,  otr  his . statement  or  .to  indicate 
which  of  the  pending  bills  might  have  caused hie  apprehension.:  j . . 

Observers  assumed  that  he  was  not  referring  to  the  Jury  provision  of  the 
Administration's  proposed  Civil  Righto  bill  of  1966,  whioh  has  been  attacked  by 
liberals  as  being  too  soft  on  the  states, 

PROVISIONS  IN  *W  BILL  ., 

The  Administration  bill  requires  that  Federal  juries  be  selected  from  lists  that 
include  a cross-section  of  the  community,  It  leaves  state  jury -select  ion  zqethods. 
untouched  unless  racial  discrimination  is  proved. 

In  such  cases  it  authorizes  the  Attorney  General  to  request  a Federal  court 
order  to  eliminate  the  discrimination. 

Some  liberals  have  criticized  the  lack  of  an  automatic  ’'trigger”  to  allow  the 
Federal  Government  to  move  to  end  jury  discrimination  in  states. 

Representative  William  F.  Ryan,  Democrat  of  Manhattan,  has  led  this  group. 
Mr.  Ryan  has  'called  for  a law  what  would  allow  Federal  jury  commissioners  to 
take  over  the  preparation  of  state  jury  lists  if  the  Attorney  General  found  that 
Negroes  were  being  excluded.  , ! 

After  the  Chief  Justice's  speech  the  institute  turned  to  its.  second  day  of  debate 
on  the  controversial  model  code  of  prearraignment  procedure.  ; 

The  discussion  brought  a degree  of  agreement  on  the  sensitive  issue  of  police 
interrogations  and  confessions,  which  had  been  the  oonter  of  the  heated  con- 
troversy that  proceeded  the  meeting. 

The  draftsmen  of  the  model  code  agreed  to  defer  any  vote  on  the  sections 
involving  the  rights  of  newly  arrested  suspects  until  next  year’s  meeting,  when 
the  Supreme  Court  will  have  handed  down  its  decisions  in  six  pending  confessions 
cases. 

This  concession  came  in  response  to  pleas  by  Dean  Louis  Hl:  Pollack  of  the 
Yale  Law  School,  John  P.  Frank  of  Arizona  and  others  that  the  interrogation 
rocedures  in  the  model  code  would  be  unconstitutional  under  the  forthcoming 
igh  court  rulings.  ■ ' 

The  model  code  requires  the  police  to  warn  suspects'  of  their  rights,  but  allowB 
four  hours  of  interrogation  before , suapeots  must  be  brought  Before  a judge. 
Suspects  would  be  allowed  to  see  lawyers  or  friends  but  indigent  suspects  would 
not  be  provided  lawyers  by  the  state. 

A possible  area  of  compromise  on  the  touchy  confessions  issue  came  to  light 
when  Prof.  Jack  B.  Weinstein  of  Columbia  Law  School  proposed  that  alt  arrested 
persons  be  brought  Immediately  beforea  judge;  but  that  the  judge  be  authorized 
to  remand  the  suspect  back  to  the  police  for  questioning.  ■ ■ . . ■ 

This  would  preclude  "dragnet”  arrestp  because  the  judge  would;  immediately 
release  anyone  whom  the  police  did  not  have  probable  cause' to  hold.  The 
judge  would  also  satisfy  himself  that  .the  suspect  understood  Mb  rights. 

This  procedure  is  not  feasible  in  most  states  now  because  suspects  have  a 
right  to  post  bail  as  soon  as  they  are  oharged  before  g:  judge. 

1 ' r L . , ■ . ■ ■ ■ < 

PRAISE;  PROPOSAL  : ‘ ' 

Federal  Appellate  Judge  George  Edwards  of  Miohigan,;one  of> the. institute’s 
most  eloquent  opponents  of  the  model  code,  surprisea  many  of  the  participants 
by  praising  this  proposal.  : ^ .■:>  ' 

Judge  Edwards  said  confessions. obtained  in  questioning  both  before. and  after 
the  judge’s  warning  would  be  constitutional,  aslbng  aa  there  was  no  unreasonable 
delay  in  bringing  a auspeot  before,  t^e  judges  . ,| ; 

Long  applause  followed  a statetiieiit  by ' Federal  Appeals  Judge  Henry  J. 
Friendly  of  New  York  when  he  indicated  that  he.  spoke  for  the  majority  when 
he1  said  the  law  must  preserve  "legitimate,  nonQoerelye  questioning.  , j;>. 

If  the  courts  cut  off  all  questioning  of  suBpected/orfminala,  Judge  Friendly 
Baid,  "that  is  not  a rule  that  society  will  long  endure.”  -.  . 

. In  the. morning  session. the  Institute  overwhelmingly  endorsed,  In  principle, 
a model  "stop  and  riBk”  law  by  a I64-to^40  Vote.  'This  approved.  In  general, 
a proposal  that  would  allow.the  police  to  stop  and  search isuspepts  on,  the.  street, 
and  question  therq  for  up  to  20  minutes.  . . , , t j ; . ; 

James  Vorenberg,  principal  draftsman  of;£he  model  code,; said  he  wouldcojoieider 
limiting  this  power  to,  violent  primes  and  .threatened  escapes.  ; . ^ ■ • .■! . 

Opponents  said  it  should  exulude  fromevidence  any  "windfall  [Oyidence 
resulting  from  such  searches,,  to  discourage  capricious'  searching.  ,;  ' 

• ■ / . f,.  iv i-  . I;/  /'  „>  < . 
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1 The  institute,' composed  of  l,*(Xrof  the  country's  leading  judges;  lawyers  and 
legal  scholars,  is  devoted  t6  the  olarifioatlon  and  improvement  of  the  law- 

, Mr.  Autry.  Mr.  Chairman,  the  official  transcript  which  we  had 
requested  just  came  in  this  morning. 

Senator  Ervin  We  might  wad  that  into  the  record  at  this  point. 
Senator  Kennedy  of  Massachusetts.  I think  we  asked  that  the 
whole  transcript  be  included! 

Senator  Ervin.  Yes;  but  I will  read  the  remarks  alluded  to  in  the 
New  York  Times  and  let'tfrat'be  put  in  separately  for  emphasis  and 
then  put  the  whole  transcript  in.  . 

As  evidence  of  the  general  interest  in  this  subject,  there  are  no  less  t.Hnn  31  bills 
now  pending  in  the  House  of  Representatives  and  three  bills  in  the  Senate  affecting 
jury  selection.  Undoubtedly  these  proposals  will  be  carefully  scrutinized  and 
studied  by  the  committees  of  Congress  and  by  the  Judicial  Conference  of  the 
United  States.and  might  well  be  the  subject  of  a study  also  by  the  American  Law 
institute.  ■ . 

Many  of  these  suggestions  made  to  the  Congress  at  this  particular  time  may 
be  appropriate,  but  in  just  surveying  them  generally,  it  seems  to  me  that  some  of 
them  go  a long  ways  and  would  very  radically  change  the  relationship  between 
our  Federal  and  State  Governments,  and  for  that  reason  alone  should  receive  the 
moat  careful  consideration,  and  unless  the  bench  and  the  bar  and  our  learned 
societies  such  as  this  become  thoroughly  interested  in  the  mntter  and  debate  the 
changes  that  are  suggested,  Pm  apprehensive  that  some  legislation  might  not  go 
through  and  at  the  same  time  be  ill  advised. 

There  seems  to  be  n slight  discrepancy  in  the  phraseology  in  the 
newspaper  and  that  in  the  speech. 

Attorney  General  Katzenbach.  Some  people  have  that  experience. 
Senator  Ervin.’  Yes;  let  the  whole  speech  be  printed  at  this  point 
in  the  record.  . , : 

(The  speech  referred  to  follows:) 


Tub  American  Law  Institute, 

o t » - ' 1 Philadelphia,  Pa.,  June  7,  1996. 

Bon.  8am  J.  Ervin,  Jr.,  . . - 

.Chairman,  Committee  t on  the  J,udkiary  Subcommittee  on  Constitutional  Riohte. 
U.S.  Senate,  Washington,  D.C.  ; ■ ’ 

Dear  Senator  Ervin:  Pursuant  to  your  request  of  June  Q,  I am  pleased  to 
■5SSL08?  * Jt,rftns,c.*1p,t  M the  address  to  The  American  Law  Institute  on  May  18, 
1966,  by  the  Chief  Justice  of  the  United  States.  . . . 

• Yours  truly,  • ■,  .. 

' : • ■ ,r-' 1 Paul  A.  Wolkin, 

• 1 t-  ,-i..  .....  AsstetaniiHrectpr, 

President  DarrblL.  Gentlcmeny  the*  Chief  JuBtioe  has  arrived.  We  will  Con- 
tinue this  after  he  has  finished  his,  Address, 1 
[The  meeting  rose  and  applauded.)  . . •. 

Our  speaker  this'  morning;  as  YOU  have  JUst  so  clearly  demonstrated,  is  an  eld 
Triend  ortho*  Institute  who  for  the  thirteenth  time  comes  to  addressuS  oh  the 
stetfe  .of. the 1 courts-ahd  judicial  administration.  1 : , . . ; . 

’ .$#1  seBBion'  yesterday,  Mb  appearajicb  before  us, 

which  usually  opouns  at  that  Session,  waS  postponed  at  his  request  until  today  due 
to,  an  unexpected  development.  j , : - . . . ; ■ 

Since  his  tost  hpbearance  before  us  sdmethiAg  has  happened  to  the  Chief.  He 

Annuli IVa  iin  J n 1 fi  Aiiai  nlniHnrin.  bnVtilad  1 '■1-k 2 _J  Ju  iu  J i „ il/  : . , • 4 * . M 

. noted  in  the  press,  upon  reaching  the 


H1U  HpMVHIHUVU  uyiuvo  uo  pi/muviu 

-experienced  his  firet  birthday  party,  widely- n _ ___ 

distinguished1  ag^  of  threescore  ahd  fifteen.  We  con gratulate  ‘yoil,  Mr.  Chief 
Justice.  We  welcome  you  here.  We  are  honored  by  your  presence.  You  will 
have  our  full  attention.  '[Applause)  ■ ■ ' ■ - v 

Th&  HbnotablejChief  Jiistice  of  the  United  States  EaRl  Warren.  MnPredl- 
^ — . T nothing  auspicious  about  this  being 

l”ve.  and  1 want  to  make  an  apology 
"■  ™v  ~u8.um.m6.  urnni  v H»  au9viuK.ijf  uusvcidsolC  thing  that  took  me  away 
from  here  yesterday,  but  I did  have  aft  opportunity  to  go  down  to  Cape  Kennedy 
and  see  what  we  thought  was  going  to  be  a great  space  exploration,  ant!  becMise 
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those  things  happen  so  seldomwhen  I can  go,  and  because  thla. waa  the  first  real 
invitation  that  1 had  to  do  it,;l  just  played  hookey  andwent  down  there  and  saw  it, 
(Laughter]  ■ But  I’m.  sure,  except  for  the  foot  that  it  disarranged  your  program, 
there  will  be  tiothihg  loet,’ because  ‘there  is  nothing  that  t have  to  sav  or  would 
have  said  yesterday  that  can't  just  as  well  be  said  today.  .*.  ■ ■ ■ ■ , 

. How.  following  my  usual  custom  I'll  present  a report,  on  thq  general  condition 
of  the  business  in  the  several  federal  courts.  Once  again  I must  report  a con- 
tinuing'rtie  in  the  number  Of  oases  filed  in  both  district  courts  and  courts  of  appeals 
with  a growing  lag  in  dispositions.  ! 

Taking  ttie' courts  of  appeals  first,- as  of ; March  31,  I960,  .the. number  of  oases 
docketed  reached  5,348  for  the  first  nine  months  of  the  fiscal  year  as  aompared 
with  4,945  for  the  comparable  period  last  year.  This  is  an  increase  in  new  appeals 
of  8 percent.  During  the  same  period  terminations  in  the  courts  of  appeals  did 
increase  from  4,014  to  4,682  this  year,  but,  because  the  increase  in  filings  was  eo 
much  larger  than  the  inorease  in  terminations,  the  number  of  oases  pending  rose  to 
5,436  on  last  (March  31,  as  against  4,71 1 on  that  date  in  the  year  preceding.  Tho 
increase  pending  in  the  courts  of  appeals  is  15  percent. 

Looking  further  back  in  point  of  time,  it  appears  that  since  1961  the  number  of 
appeals  filed  has  increased  61  per  oent  while  the  number  of  appeals  pending  hits 
risen  by  101  per  cent.  The  courts  which  in  1965  had  the  greatest  increase  in  the 
number  of  appeals  filed  were  the  Ninth  Circuit,  where  the  appeals  docketed  in* 
creased  by  36  per  cent,  the  Fourth  Circuit  with  an  increase  of  31  percent,  and  the 
Sixth  Circuit  with  an  increase  of  23  per  cent. 

In  the  district  courts  there  has  beet)  a small  decrease  during  the  last  year  in  the 
number  of  new  criminal  cases.  The  total  number  of  criminal  oases  during  the 
first  nine  months  of  this  present  fisoal  year  was  23,741  as  compared  with  24,491 
cases  during  the  same  period  of  the  year  preceding.  A comparison  of  the  criminal 
cases  terminated,  however,  shows, 2^.072  cqges  closed  as  compared  with  22,103 
a year  ago.  As  of  March  31,  T9BB^' eriminal’cases  pending  in  the  district  courts  had 
increased  to  a total  of  12,603  oases  as  compared  with  11,848  pending  the  year 
before. 

With  respect  to  the  civil  cases  in  the  district  courts,  I must  report  an  even  greater 
increase  in  both  filings  and  cases  pending  at  the  end  of  the  year. 

During  the  first  nine  months  of  the  ourrent  fiscal  year  the  total  of  civil  cases 
filed  in  the  district  courts  reached  52,292  as  agaiRBt  50,142  filed  during  the 
comparable  period  of  time.  This  represents  a 4 per  cent  increase  in  the  number 
of  civil  filings  in  One  year.  The  number  terminated  was  47,682  as  compared  with 
47,815  in  the  comparable  period  of  the  prior  year — a decrease  in  terminations. 
On  March  31,  1966,  the  number  of  civil  caseB  pending  in  the  district  courts  had 
reached  the  total  Of  79,005,An  ih'creaSe  of  nlmost  5,000  over  the'  prior  year-1' 
and  by  far  the  highest  figure  on  record. 

.The  trend  in  bankruptcy  cases  is  similar.  The  number  of  new  bankruptcy 
cases  docketed  during  the  nine  months  of  the  present  fisoal  year  rose  to  141,515 
over  131,927  the  year  before,  an  Increase  of  7.3  per  cent.  Bankruptcy  dispositions 
also  rose  during  this  sapid  period  to  133,418,  a new  record  for  dispositions,  but 
the  pending  bankruptcy  caseload,  as  of  March  31,  1966  also  reached  a new  high 
of  1/0,469  as  compared  with  164,500  pending  a year  before. 

. . In  giving  significance  ty  tligsefiguret),  however,  it  must  be  borne  in  mind  that 
business  bankruptcies  constitute  a very  small  fraction  of,  the  total  of  bankruptcy 
cases  filed;  in  fact,  only  8.9. per  cent.  .The  bulk  or  the  eases  are  individual  bank- 
ruptcies. There  -has  .been  no  significant;  increase  during  the  past  year  in  the 
number  of  business  bankruptcies  filed, ^o  l should  say  that  because  the  individual 
bankruptcies  are  rather  simple  as  a ruler^most : of  them  wage  carper’s  bauk- 
.rupteles-^thatsthere  has  befn  po  significant  increase  or  loss  in  the  bankruptcy  area, 

.'  ..In  the  Supreme  Court  there  hga  also  been  a marked  increase  in  the  wees  on  the 
dockets  during  the  past  term  both  on  the  appellate  docket  and  on  the  Court  s 
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as  against  2,5.14  at  this  time  :laet;  yoar.  The  regular  appellate  docket  has  risen 
to  1,317  .over.  1,173  . lest  year,  ana  the  miscellaneous  aooket  has  risento  1,605 
oases  over  1,341  oases  a year  ago.. 

The  Supreme  Court,  however,  has  been  able  to  keep  abreast  of  its  work.  This 
.term  the, Court  h^s  heard  arguments  in.  131  eases  fo,  a period, or  192  hours,  as  OOtti- 

Sared  with  122  cates  in  177  hours. last  term.  Thjs  year  pi)  both  of  its  dockets  the 
upreme  Court. has  disposed  of  .2,145  coses  as  compared, jjvlth  1,921-  cakes  at  this 

Eomt  in  1905.  We  are  .current.  We  have  heard  at)  the  oases  that  , ore  -ready  to 
e argued  this  term  and  we  have  eyejry’rea801}  to  believe  that  all  of  our  opimons 
will  pe;  ready  to  band  down  In  titeo  fp?  hbrm^  t^ibunu^nt,  . ..  ’ . .. 

/ . i 
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' The  Congress  has  been  prompt  to  recognize  that  the  Federal  Judiciary  is  losing 

Sound  in  the1  stre5nl  of  new  litigation  in  spite  of  the  sizable'  inoreaee  In  the  nnm. 
r of  judgeships  authorized  by  ther  Congress  only  five  years  age.  ' ; ■ihiW. 

Since  I last  reported  to  you,  Congress  has  enacted  into  law  a new  Omnibus- 
Judgeship  Dill' authorizing  45  additional  federal  judgeships,  10  being  on  the  courts 
of  appeals  and  36  on  the  district  courts.  The  new  judgeships  were  recommended' 
to  the  Congress  by  the  Judicial  Conference  of  the  United  States  after : a painw 
taking  analysts  of  the  judicial  workload  in  each  district  andeaoh  circuit,  and! 
Congress  is  to  be  commended  for  aoting  promptly  and  providing  the  additional) 
judgeships  when  the  need  became- apparent- rather  than  letting  judicial,  business 
hog  down.  The  Judicial  Conference  is  no  longer  waiting  until  there  are  emorw 
genoy  demands  for  additional  judgeships  but  is  reviewing  at  least  every  two  years 
the  current  requirements  for  judgeships.  Through  its  Statistic!  Committee  the 
Judicial  Conference  conduots  a continual  study  of  the  needs  of  the  courts.  . 

The  increase  of  45  additional  judgeships  wifi  undoubtedly,  and  in  the  counse  of 
time,  have  a favorable  irapaot  on  the  administration  of  justice  in  the  federal  sys- 
tern.  But  the  question  Is:  How  much  difference  wilt  it  make?  We  must  not  be 
lulled  into  thinking  that  this  increase  in  judgeships  will  solve  our-  problem.  It 
hasn't  in  the  past.  The  experience  of  the  past  has  demonstrated  that  increasing 
the  number  of  judges  is  no  more  than  a partial  solution  of  the  problems  of  ju- 
dicial administration.  It  is  up  to  us,  judges  and  the  bar,  to  meet  our  responsi- 
bilities in  making  our  courts  efficient  and  effective  institutions.  To  do  this  we 
must  together  find  better  ways  of  disposing  of  judicial  business.  The  need  for 
new  tools  is,  of  course,  a familiar  theme. 

In  connection  with  this  subject,  I am-glad  to-be  able  to  report  the  substantial 
progress  that  has  been  made  in  the  area  of  court  rules  of  practice  and  procedure: 

Last  September  the  Judicial  Conference  of  the  United  States  approved  and 
sent  to  the  Supreme  Court  proposed  amendments  to  the  Rules  of  Civil  Pro- 
cedure and  the  Rules  of  Criminal  Procedure,  The  Court  approved  these  pro- 
posed amendments  and  transmitted  them  to  the  Congress  on  February  28  and, 
unless  Congress  takes  some  action  with  regard  to  them,  they  will  become  ef- 
fective on  July  1 of  this  year.  As  you  know,  these  amendments  are  the  product 
of  more  than  four  years  of  effort  and  consideration.  The  pnmoBalB  were  twice 
•circulated  to  the  bench  and  bar  for  study  and  criticism  and  the  resulting  com- 
ments were  given  most  thorough  analysis  by  the  members  of  the  committees. 

The  amendments  make  many  important  changes;  but  I think  theft  undoubtedly 
the  outstanding  achievement  Is  the  merger  of  the  Rules  of  Admiralty  Procedure 
with  the  Rules  of  Civil  Procedure.  This  monumental  step:  was  taken  with  the 
full  cooperation  of  the  Admiralty  bar  and  is  one  which  will  be  observed  carefully 
by  the  members  of  the  Advisory  Committee  on  Admiralty  Rules  who  will  review 
the  operation  of  these  amendments  thoroughly-after  they  have  been  in  effect  for  a 
period  of  time7  in  order  to  give  oonBideration  to  further  modifications  or  improve- 
ments as  may  be  ddemed  neoessary. 

Both  the  Advisory  Committee  on  Civil  Rules  and  the  Advisory  Committee  on 
Criminal  Rules  are  also  continuing  committees  and,  in  fact,  each  iff  them  is  meeting 
again  within  the  Coming  week.  y ... 

The  Advisory' Committee  on  Appellate  Rules  has  completed  A large  portion 
-of  its  work.  7 The' Judicial  Conference  has  recommended  to  the  Congress  imple- 
menting legielfttlon  to  authorize  the  Supreme  Court  to  promulgate  uniform  appel- 
late rules  aO  it  doedthe  civil  and  criminal  rules;  Bills  to  accomplish  this- are  now 
pending  in  the  House  and  Senate.  j ; 

Last  year!  Reported1  to  you  the  formation  of  an  Advisory  Com mittee  on  Uniform 
Rutarof  Evidence, Ji  This  committee  now  has  held  several  meetings,  but/  by  the 
very  nature  of  its  task/it  mustbe ’anticipated  that  thte  committee  will  be  at  work 
for  a long  time.  As  in  the  ease  of  the  otfaer  committees, 'all  of  its  proposals,7  when 
ready,  wilt  be1  Simulated  to  the  bar  and  ample-time  and  opportunity  for  comment 
will  be  afforded.’  1 ■ j:'; 

The  Advisory  Committee  on  Bankruptcy  Rules  also  has  the  inajor  portion  of 
its  task  still  ahead  of  it.  You  will  recall  that  legislation  enacted  in  October;  1064 
enlarged7  the  scope  6f'  this  committee’s  activity  to  include  rule-making  authority 
and,  accordingly,  the  committee  during  the  past  year  has  begun  work  on  this  new 
task  which  should  prove  a significant  forward  step  in  the  administration  of  bank- 
tuiT  ■ ' ■ ' 


take  every  Opportunity  thht  I can  to  observe  these  committees- at  work  and  I 
-Can  report  to  yod  thatT  have  never  seen  more  dedicated,  hard-working  men  than 
the  members  of  these  advisory  committees.  ' They  are  ah  honor  to  the  pro- 
fesflion-^-every  jtidge  and  every  lawyer  owes  a debt  of  gratitude  to  them' for  a 
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wcord  of  public  service  that  is.  hard  to  surpass^  • Much  of  the. credit  for  the** 
accomplishments  is  also  due  to.  the  members  of  the  standing  Committee  of  the 
Judioial  Conference  and  ite. distinguished  Chairman,  Judge  Albert  B.  Maris,  who 
has  given  leadership  to  the  entire  program.  . : < 

The  work  of  the  rules  committees  is  undoubtedly  a vital  and  major  contribution 
in  improving  and  promoting  the  efficiency  of  tile  federal  court  system.  But  our 
rules  and- procedures  are  tin  product  of  judges. .lawyers,  and  scholars  working 
together  within  the  limits  of  ancient  and  traditional  mechanical  systems  for 
handling  legal  work.  The  clerk’s  office  is  an  illustration  of  what  I have  in  mind. 

The  offioe-of  the  clerk  came  into  being  at  a very  early  date  and  in  largest  part 
, to  meet  the  need  of  having  a place  and  a person  where  legal  proceedings  could, 
be  presented,  recorded,  and  preserved  . in  the  form  of  materials  on  which  judicial 
action  could  be  based  and  reviewed.  The  mechanics  involved  paper,  pen,  mid 
Ink,  and  somebody  to  do  the  filing  and'  storage.  Instead  of  pen  and  ink  we  are, 
today,  in  most  oases,  suing  typewriters  and  duplicating  equipment  in  place  of 
scriveners,  but  the  basic  process  Is  not  substantially  different.  We  use  this  system 
of  recording,  retrieving  and . presenting  facts  and  information  in  legal  causes 
because  we  have  always  done  it  that  ,way  and  because  it  hns  not  occurred  to  us, 
or  at  least  to  very  many  of  us,  that  there  might  be  in  the  modern  world  quicker 
and  more  accurate  ways  of  carrying  on  the  mechanical  part  of  the  business  of 
the  courts. 

It  seems  to  me  there  is  a definite  need  for  thorough  analysis  and  study  of  the 
mechanics — in  its  physical  aspects — of  carrying  on  the  business  of  our  courts. 

I am  led  to  this  belief  by  the  accomplishments  of  new  data  processing  methods 
employed  in  other  fields — medicine,  for  example.  The  use  of  data  processing  has 
enormously  increased  the  accuracy,  speed,  and  efficiency  of  medical  diagnosis. 
Today  it  is  not  only  possible  but' Is  common  medical  practice  for  a physician  with 
a patient  having  puzzling  symptoms  to  feed  the  data  into  a machine,  receiving 
back,  with  no  loss  of  time  wheatever,  complete  information  on  all  the  other 
recorded  cases  exhibiting  any  such  combination  of  symptoms. 

There  is  no  magic  jn  this.  It  is  all  done  by  the  basic  process  of  recording  and 
storing  information  and  having  It  readily  available. for  subsequent  use.  What 
makes  this  modern  miracle  possible  is  that  the  medical  profession  is  no  longer 
using  just  pen  and  ink  for  these  purposes,  . . 

Now,  why  should  not  the  mechanics  of  legal  business  be  analyzed  and  studied 
from  this  same  point  of  view?  I would  not  venture  to  foretell  the  outcome  of 
such  a study,  but  in  view  of  what  has  happened  in  medicine  and  science  it  would 
be  surprising  to  me,  indeed,  if  tremendous  improvement  in  judicial  administration 
did  not  result, 

I hope  I shall  not  be  misunderstood  on  this  subject.  I do  not  mean  to  suggest 
that  there  should  be  any  change  at  all  In  the  judging  process.  : But  we  do  need, 

I daresay,  new 'tools  and  new  methods  for  recording,  retrieving,  and  presenting 
thh  factual  and  procedural  information  upon  which  judioial  judgments  are  based: 

. I suggest  that  as  a profession  we  are  not  giving  this  possibility  of  improvement 
the  attention  that  it  deserves.  It  fully  justifies  the.  careful  study  by  the  bar  and 
the  law  schools  and,  above  all,  by  the  research  foundations  with  their  resources 
for  practical  experiment  and  testing.  - The  potential  from  such  studies  Is  so  great 
and  so  attractive  to  the  bar.  as  well  as  to  the>  judictaiy,  that  it  seems  to  me  we 
should  all  do  our  best  to  stimulate  interest  and  action. in  such  an  undertaking. 

It  may  . be  that  there  are  some  of  you  who  believe  that,  mechanically  speaking, 
everything  is  up  to  date  in  the  federal"^ stem  just  as,  in  the  words  of  .the  songr 
everything’s  supposed,  to  be  up  to  date, .in  Kaqsas  City.  Let  me  tell  you  of  tho 
condition  In  the' clerk’s  office  of  a federal  court  In  one  of  our  large  metropolitan 
areas.  Because  this  court  was  veiy  far  Behind  jn  ita  dockets  and  was  having 
obvious  administrative  difficulties,  toe  judges  requested,  the  Administrative  Office 
to  survey  the  aourt’s  practices  and  procedures,  including  the  operations  in  the 
office  of  the  clerk.  In  the  course  of  this  survey  it  was  observed  that  one  of  the 
deputy  clerks  whose  desk  was  next  to  the  wall  made  frequent  trips,  disappearing 
into  the  corridor,  and  it  was  then  observed  that  these  trips,  appeared  to  bo  in 
response  to  a knocking  on  the  other  side  of  the  wall.  In- due, course  the  reason 
for  this  mysterious  conduot  was  disclosed.  On  the  other  side., of  the  wall  was  the 
probation  office  which  bad  a .telephone,  while  there,  was  po  telephone  in  the  clerk's 
office.  (Laughter.]  Consequently,  knowledgeable  lawyers  .who  heeded  to  tele* 
phone  to  the  clerk’s  office  would  call  the  probatipn  offloer,  who  would  knook  on 
the  wall  so  that  the  deputy  clerk  would  come  to  answer,  thetelephone.  : [laugh tor} 

- . This  Btrange  practice  arose  because,  the  clerk;  did  not  permit  a telephone  la- 
the office;  He  said,  he  was  opposed  to  the  telephone,  on,.prinoiple,  (Laughter): 

/ - / ! 
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1 want  to  say  to  you  that  thlB  Incident  is  not  from  the  dark  ages. . It  happened 
In  1868,  and  in  one  of . the  greatest  metropolitan  oentora  in  this  country.  . 

Now,  even  in  the  Supreme  Court  we  haven't  kept  pace  with  the  times,  and  I 
want  to  state  our  deficiency  also,  because  it's  id  line  with  what  I have  just  said. 
For  instance,  when1!  became  ChiefJuBtloe  in  1063,  the  docket  entries  were  still 
being  made  in  longhand,  and  It  wasn't  until  1857,  four  years  later,  that  we  began 
using  a typed  loOsa-leaf  docket,  whioh  simplified  the  work  and  the  manpower 
In  the  office  very  greatly,  and  the  speed  also,  of  oonrse. 

Incidents  such  as- this — and  there  are  others — of  themselves  suggest  the  need 
for  a thorough  Bystems  analysis  of  the  mechanical  operations  involved  in  our 
court  system. 

The  Criminal1  Justice  Act  became  effective  August  20,  1866,  and  is  of  special 
interest  to  all  members  of1  the  bar  since,  for  the  first  time,  it  provides  at  least 
some  remuneration  for  lawyers  appointed  by  the  court  to  represent  defendants 
in  federal  criminal  oases. 

The  statute  is  administered  under  a variety  of  plans  adopted  in  the  distriot 
courts  with  the  approval  of  the  judicial  councils  of  the  circuits,  although  the 
claims  for  compensation  are  paid  centrally  by  the  Administrative  Office. 

The  number  of  counsel  appointed  between  the  effective  date  of  the  Act,  August 
20,  1866,  and  April  30,- 1066,  has  reached  12,383,  and  it  is  now  believed  by  the 
Judicial  Conference  Committee  on  the  administration  of  the  Criminal  Justice 
Act  and  the  Administrative  Office  that  the  number  of  counsel  appointed  in  the 
federal  courts  per  term  is  not  likely  to  exceed  20,000,  unless  the  Btatute  is  amended 
to  cover  postconviotion  proceedings  and  other  coses  which  are  not  now  included. 
There  is,  of  course,  a considerable  interval  between  the  time  of  appointment 
and  the  presentation  of  claims  on  completion  of  service,  so  it  is  understandable 
that  the  volume  of  claims  has  not  yet  reached  the  Administrative  Office  and 
that  it  is  still  too  early  to  estimate  the  costs  of  carrying  out  the  statute.  The 
report  to  the  Judicial  Conference  last  March  indicates,  however,  that,  in  general, 
the  statute  is  being  administered  with  restraint  and  judicial  discretion.  This  is 
a tribute  to  appointed  counsel,  to  the  appointing  judges,  and  also  to  the  careful 
planning  of  the  Conference  committee  under  the  chairmanship  of  Chief  Judge 
John.  Si  Hastings  of  the  Seventh  Circuit. 

I have  in  previous  years  expressed  my  concern  over  the  costs  of  administration 
in  bankruptcy  proceedings.  The  Judicial  Conference  and  the  Administrative 
Office  have  been  pursuing  a two-pronged  effort  during  the  past  two  years  to 
effeot  a -reduction  in  these  costs  of  administration  and,  for  the  first  time,  we  are 
beginning  to  take  hope  that  some  success  can  be  achieved.  In  1666  costs  declined 
slightly  from  the  1964  high  of  26.6  per  cent  of  assets  realized  to  25.7  per  cent  of 
assets  realized;  ' . 

For  the  past  three  years  annual  seminars  have  been  conducted  for  referees 
and  at  each  of  ' these  seminars  a roundtable  has  been  devoted  to  programs  for 
reduction  lh  costs  of  administration  and  related  subjects  of  fees  and  allowances 
and  conservation  and  liquidation  of  estates.' 

In  addition,  detailed  studies  of  coBts  of  administration  have  been  prepared  by 
the  Administrative  Office  and  mailed  to  ali  federal  judges  and  referooe.  These 
studies,  which  bring  >jnto  focus  the  particular  items  of  costs  of  administration 
exceeding  the  national  average,  have  been  most  helpful  in  presenting  cost  data 
to  the  courts.  The- presentation'  of  these  cost  studio?  to  the  ohief  judges  of  the 
districts  iii  which  costs  appear  to  be  excessive  hi3  brought  an  encouraging  response. 
Our  ooUrts  and -our  referees  must  remain  always  alert  to  the  need  for  economy 
id  bankruptcy  administration.  - It  is  to  be  hoped  thj  ,t  the  slight  reduction  achieved 
last  year  is  :tne  beginning  of  a trend.  ■ ; 

Now  wh  haVea  renewal'of  interest  in  improving  the  jury  system^  The  trial 
jury  is,  of  course,  One  of  our  oldest,  most  revered  and  most  characteristic  judicial 
institutions.  'For  a long  time' most  of  us  have  been  inclined  to  take  the  jury 
system  for  granted.  But  recently  there  has  been  a healthy  renewal  of  interest  In 
making  the  jury  ^ system' fairer  and  more  effective  in  its  operation;  and  there  is 
much  heed’ tor  this.1  Complacenoy  about  the  federal  jury  system  is  unjustified. 

This  is  ft  subject  worthy  of  the  attention  of  everyone.  Since  it  is  so  basic  to  the 
administration  of  justice,  it  deserves  the  attention  of  all  courts,  state  as  well  as 
federal.  As  far  baok  as  the  early  1800*e  President- Thotnas  Jefferson  in  his  first 
inaugural  address  listed  the  principle  of  f ‘trial  by  juries  impartially  selected" 
among  thoto  principles  which  -form  the  bright  constellation  whioli  has  gone  before 
us,  and  guided  our  steps  through  an  age  of  revolution  and  reformation.*'  : 1 - 
As  evidence  of  the  general  interest  in  this  subject;  there  are  no  lees  than  31  bills 
now  pending  in  the  House  of  Representatives  and  3 bills  in  the  Senate  affecting 
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Jury  selection.  Undoubtedly  these  proposal*  will  bo  carefully  scrutinized  and  studied 
y the  committees  of  Congress  and  by  the  Judicial  Conference  of.  the  United  Slates  ond 
might  well  be  the  subject  of  a study  also,  by  the  American.Lato  Institute. 

Many  of  these  suggestions  made  to, the  Congress:  fit  this  partionlar  time  may  be 
appropriate,  but  in  just  surveying  them  generally)  it  seems  to  me  that  some  p£  them 
go  a long  ways  and  would  very  .radically  ehauge  the  relationship  between  our 
Federal  and  State  Governments,  and  for  that  reason,  alone  should  receive  the 
most  careful  consideration,  and  unless  the  bench  and  the  bar  and  our  learned 
societies  such  sb  this  become  thoroughly  interested  in  the  matter  and  debate  the 
changes  that  are  suggested.  I’m  apprehensive  that  Borne  legislation  might  not  go 
through  and  at  the  same  time  be  uf  advised. 

One  matter  above  oil  ethers  which  we  face  as  a profession  which  is  of  most  con- 
cern to  the  American  people  today  is  the  problem  of  orime.  This  concern  is 
expressed  in  every  walk  of  life  and  at  every  governmental  level.  So  seriously  does 
the  President  regard  this  problem  that  lie  has  appointed  a national  commission  to 
study  it  and  he  has  appointed  a separate  commission  to  Btudy  the  special  problems 
of  orime  in  the  District  of  Columbia.  In  addition,  he  recently  devoted  an  entire 
message  to  the  Congress  on  this  topic  and  proposed  methods  in  which  the  nation 
can  attempt  to  combat  the  high  incidence  of  crime  in  our  society.  In  his  messago 
to  the  Congress  the  President  pointed  up  the  unrelenting  pace  of  orime  and  its  cost 
to  our  people,  not  only  in  dollars  but  in  death,  injury,  suffering  and  anguish, 

The  Congress  has  manifested  its  concern  through  numerous  legislative  proposals 
and  through  hearings  which  hav-i  already  taken  place  or  whioh  are  Boheduled  for 
the  future. 

Certainly,  no  single  group  in  our  population  should  be  more  concerned  with 
studying  the  manifold  aspects  of  this  problem,  its  causes  and  the  methods  of 
meeting  them  than  the  bar  of  this  country.  Some  critics  who  apparently  do  not 
share  the  opinion  of  most  of  us  that  wo  can  successfully  combat  the  criminal  ele- 
ment and  five  within  our  constitutional  guarantees  take  the  easy  approach  of 
placing  the  blame  for  our  high  rate  of  orime  on  our  courts  and  our  system  of  law 
enforcement. 

Now,  you  and  I know,  I believe,  that  as  the  President  has  recognised  in  his 
message  to  Congress,  crime  is  a problem  the  root  causes  of  which  go  deep  into  the 
whole  fabric  of  our  civilization  and  into  our  moral,  social  and  economic  systems. 

The  work  which  the  Presidential  commissions  are  now  doing  requires  the  full 
cooperation  of  our  bench  and  bar;  it  suggests  also  the  importance  or  the  study  of 
these  problems,  not  only  at  the  federal  level  but  by  our  states  and  our  municipali- 
ties.  What  is  required  today  is  intensive  study  and  research  Into  every  facet  of 
orime,  of  law  enforcement  and  of  the  administration  of  justice.  We  of  the  bar 
face  a tremendous  challenge  and  we  must  respond  to  that  challenge  intelligently 
and  wholeheartedly  but  without  fear,  rancor  or  emotion. 

. As  a nation,  we  are  dedicated  to  the  rule  of  law.  We  take  pride  in  our  system. 
We  have  urged  upon  the  other  nations  of  the  world  the  importance  of  the  rule  of 
Jaw  in  solving  the  problems  of  mankind  without  resort:  to  arms.  : We,  therefore, 
have  the  duty  ana  obligation  to  insure  that  the. rule  of  law*. as  we ; know  it,  is 
administered  fairly:  that  it  represents  the  hopes  and  aspirations  of  our  .people  and 
that  it  will  fulfill  the.  purpose  of  the  founding  fathers  sefciforth  in.  the  Preamble 
of  our  Constitution.  ) . , . /■  . ■<  . • 

The  world  has  already  crossed  the  threshold  into  the. space; ago, i ;We  are  in 
times  of  rapid  change,  when  people  are  nett  willing  to.  wait  long,  periods  for.  solu- 
tions to  their  problems.  The  problenuTwe  have,  been  discussing  this,  morning 
need  the  urgent  attention  of  all  of  us.  We  five  in  a . time  when  some  of.  the  world's 
oldest  disciplines  are  reexamining  their  institutions  and  bringing  their  operations 
.up  to  the  demands  and  requirements  of  tbis'age.  The  bench  and  the  bar  of  this 
country  have  the  responsibility,  likewise,  of  Insuring  that  our  system  .^ud  our 
Institutions  are  responsive  to  the  challenges  and  requirements  of.  the  age  in  whioh 
we  live.  ••  • • • > 

And,  ladies  and  gentlemen,  because  I believe  that  the  American  haw  Institute  is 
Interested  in  just  such  things  and  has  dedicated  itself  to  them,- 1 am; more  than 
‘ happy  to  be  here  this  year  and.  all  the  preceding  yea. ' *w-r  have  had  the  pleasure 
of  joining  with  you.  Mr.  President,  thank  you;-  .■..•■  ' ■ 

. fThe’ meeting  rose  and  applauded.]  ; < . ■ - -r 

' . President  Dabuhiil,  Thank  you,  Mr,  Chief  Justice,  for  bringing  us.  up  .to.  date 
on  the  state  of  the  courts  ancf  what's  been,  going  op.;  It  was  an  excellent  report, 
and  we  very  much  appreciate  ft,  v.  >.•••  . ■ v,*.. . >,  i . .;i 

. I was  very  muoh  Interested  in  wbatyou  said  about  automatic  data  processing 
and  information  retrieval.  We  . have  through,  the  Joint  Committee  puti  on  several 
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programs  for  lawyeyp,  quito’oUbdratei^d'thfltiflubjujt,  ah’dfound  in  tevorat  place*: 
a great  deal  of  interest,  and  I Buppose  it  will  come.  pwe  should  qtudy  tlia.b  fur  the/.; 

we  will  also  note  what  you  Baffl.  about  jury  legislation,  andwa  areyery;  inpeh 
concerned  with  this  crimp  m^ttet  whicp  you  have  cxpjteeied  ydiintoir  oft.  ' ' 
ry  imCOmAto  remain1  with  11S  as  id"1*  a«  vrtuwi*h  I 


You  Are  very  welCOmAto  remfalri  with  uS  aS  l6ng  a«  you  wish.1  Wo  have  a 
motion  pending  before  the  floor  relating  to  the  police’s  right  to  .stop  and  frisky 
[laughter]  and  thenext  ift&ttpr-cif  business  jc  tp^ee.wjiptbappspa  to  that  motion. 

Chief  Justice  Wabbew.  If  I may  stay  without  being  friskedl  l‘ll.,,^t*y» 
[Laughter and. applause]  . m ^ ' ( ,1;  ' 

Senator  Ervin.  One  ofthe  hazards  of  saying  anything  is  tbo  t you 
will  be  misquoted  and  if  you- aye  not  misquoted  you  are  likely  to:  be 
misconstrued  , . , I , think,  Mr. . Attorney,  General,  some  of , the , observa^ 
tions  pf  ike,  Chief  Justice  apply  to  title  II.  -Now; title  IJ.  undertakes, to* 
tell,  the  State  whose  names  are  to  go ; in , the,  jury  boxes  or  the,  jury 

wheels,  does  it  not?  

Attorney  General  Ka^enbach.  No,,  sir.  ; , , „ ; . , 

Senator  Ervin.  Well,  it  undertakes  to  name  the  persons,  not  by 
name  but  by,  classes  whosu,  names  are  required  to  be  placed  by  the 
State  in  the  jury  boxes  or  the  jury  wheels,  or  to  have  their  civil  and 
criminal  prosecutions  ended  i without  trial,  'one  or  the  other.  v - . 

Attorney  General  Kat?3Nbaph.  , I.  think,  Mr.  Chairman,  that  it  is.  a. 
fainstatement  of  title  ,JI  to  say  that  section  2Q1 , constitutes  a state- 
ment of  prohibitions  thatithe  , State  cannot;  in  the  selection  of  its  jury, 
that  is  .it  canpot;  discriminate  against  certain , people  for  certain 
reasons.-'  •> ..  - ;•  •,  .i 

Most . pf : .these.  I would  think  were  embodied  in  ,the  CpDStitution 
itself,  perhaps  :aU  of  them*.'  i the  Only  one  that  would  cause  any  ques- 
tion I think  abopt, , the  Constitution  itself  would: be, economic  status., 

I would  think  race,*  Color,  religion,  sex,  national  origin  would 'be.  dis- 
criminations thatithe  State  wpuld  not  be  able  to  make,  in  any  event,, 
should  not  make;  - :t  1 ,v  , ;•  ->i>  • , ■ - . ■ •:  i- 

Beyond  that — it  includes  economic  status.  I.don’t  mean.; to:  avoid 
that;  ;I  ' think  i that  is  the  only  issue  we  really  have  there  if  we  have 
one  At.alL ; -• , Beyond,  that,.  What  it  does  is  prescribe  a , procedure  which 
cani  be  invoktid/oh  determining- whetkeror  not!  any,  of  the$a  discrim- 
inations: haw  in  fait  iexi»^  n , .-i,  , < i .f  < 

, It  permits  the  State ; the  widest  kmdi  of,  latitude  within  those  limi- 
tations in  how  they,  want  :tof  select;  juries,, , > Unlike  i title , I,  it  . doesn't, 
tell  them  what1  lidts  they  may  use,  how,  they  may,  do  ibis  end  sp,  forth. 
It  just  says  they  can't,  discriminate  on  ,that  bask,  and  it  permits  i them 
a far  greater,  latitude  than  is  , permitted  in,  title  X;  to  the  JfederelTT— - , 
Senator  Ervin.  May  I make- a,  sugeestiondor  , construe tive  amend-: 
meat  ,to  clarify  iwattetB  before  <we  igo  teher  in  discussing,  the : bill,  / I 
refer  te ipageJ  17;  lines.14  and, IS : (j ; ; r-'.i,  -!(;i  :■>  , -a 

instituted  pursuant  ^ rt&fclftn  202  of  this  bill'b^sefttiOn  1988 
Code;  or  in  any  . oribUhal  proceeding-in.- any. State 

••Mi-  -!,f»  ■ < 

I would  suggest 1 that' thafc  be  amended1  to  ^ 'prior  to  the  selection  and; 
impaneling  or  the  jury."  The  way  it  is  now  you  impanel  the  jury;' 
theh  you'  inquire  whether  the  jtriy  is  fit  to?  be  impaneled.1  / - * . , - * j / 
Attorney  ;Geherial<  ^TzAttriAcm  Uithink  iti  is< -difficult > until  ; ydu‘ 
know  who  the  jurors  are  to  determine' whether  or  not  there  has  been, 
discrimination^^'-  ; v«*um  m-i  f f o-u '• . .-iv i 


In  a; 
oftftl 


roooedfn 
ofthe  l 


SenatorEnvin.f  As  l*  celnstrud  this/  bill;  all  thd  jurors  have  to  be 
drawn  from » the  jury!  wheel  or  the  jury  i box; ■ In  other  words!  thk  bill 
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Abolishes  the  custom  that  prevails  in  my  State  where  you  can  summon 
bystanders  as  jurors  to  serve;  < 

Attorney  General  Katzenbach,  Not  sir. 

Senator  Ervin.  I can’t  find  a word  in  this  that  allows  that  to  con- 
tinue to  exist. 


Attorney  General  Katzenbach.  Can  you  point  to  the  word  “pro- 
hibited," sir? 

Senator  Ervin.  It  says  exactly  how  they  .are  going  to  be  drawn. 
Attorney  General  Katzenbach.  Under  title  I,  Senator!  it  does,  and 
it  does  prohibit  that  with  respect  to  Federal  juries.  Under  title  II 
it  does  not,  and  I think  that  kind  of  underlines  the  reason  why,  if  that 
is  your  selection  of  a jury,  you  can’t  possibly  know  whether  there  has 
been  discrimination  or  not  until  they  have  gone  out  on  the  street  and 
hauled  them  in. 

Senator  Ervin.  This  says  exactly  whose  name  gobs  in.  Bather  it 
specifies  the  classes  of  persons. 

Attorney  General  Katzenbach.  Which  section  are  you  referring 
to,  Senator? 

Senator  Ervin.  I am  talking  about  title  II.  Most  courts,  all  the 
courts  that  I know  anything  about,  the  State  courts,  have  a list  of 
jurors  that  are  summoned.  Their  names  are  a matter  of  public 
record,  and  they  are  available  to  counsel.  Therefore,  it  seems  to  me 
that  this  ought  to  be  amended  to  say  before  the  jury  is  impaneled. 
Now  you  don’t  impanel  the  jury  until  after  they  are  selected,  bacac  r 
under  this,  after  you  have  impaneled  the  jury,  then  you  can  raise  the 
question.  In  North  Carolina  practice,  a challenge  to  the  jury  must 
be  raised  before  you  impanel  the  jury  and  start  trying  the  case. 

I would  seriously  suggest  that  you  give  consideration  to  striking 
out  the  words  “prior  to  the  introduction  of  any  evidence"  and  - to  say 
“prior  to  the  impaneling  of  the  jury,"  to  make  it  certain  that  you  get 
to  raise  these  questions.  >' 

Attorney  General  Katzenbach.  Senator,  it' is  possible  that  that 
would  be  adequate  in  some  jurisdictions,  but  you  are  dealings  here  < 
with  literally  thousands  of  different  ways  of  selecting  jurors/  an  d I 
think  that  under  those  circumstances  it  is  safer  to1  leave  the  language1 
that  we  have  here/ which  1 believe  under  present  law  you  can  challenge 
a jury  any  time  prior  to  the  introduction  of  evidence:  • 

Senator  Ervin.  In  most  States1  y6u  can  only  challenge  R' juror 
prior  to  the  tinie  the  jury  is  * iinpaneled! 1 : if  you  don’t  challenge  him- 
prior  to  that  time,  you  Waive’ the  right  to  do  it,  under  State  practice,’ 
which  I think  is  a very  Salutary:  practical.  1 '■  . i ,r 
Attorney  General  Katzenbach/  T don’t  see  the  difficulty/ Senator, ' 
frankly,  of  the  language  that  we  hafe  hero;  1 What  is  the  difference 
whether  the  jury  has  been  selected?  . ..  . 

Senator  Ervin.  Thedifferonceisthis,  Mr.  Attorney  General: 1 Why' 
waste  the  time  of  impaneling  the  jury  and  then  after  you  have  im- 

Eaneled  the  jury  pass  on  tbe  question  whether  the' jury  oughtito  have 
een  impaneled  in  the  first  place?  : -n:.- 

Attomey  General  Katzenbach.  At  the  chance  that  ^counsel  is 
taking  on  that,  'Senator,:  I Would  think  that  Would  be  ;a  deterrebt, 
unless  he'  had  <a  pretty  gOod  case, i.:  >m«  •,.(« 


Senator  Ervin,  What  chance  does  the  attomej/  take? ■ ; ■ 

Attorney  General  KAtziWbach:  I thiiiik  after  that  jury  is  im- 
paneled; he  is  taking  qiiita  a,  chance*  because  if  -he  finde  no  discrimi- 

''  / i 
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nation  be  proceedsto'go  ahead  aftdtiy  the  ease;  and  in  fact  that  is  the 
Hobson's  choice  that  every  defense  counsel  faces  when  he  challenges: 
a jury,  and  it  is  a tough  one,  ■ , =t  ; ; j . j 

Senator  Ervin.  I think  orderly  procedure  would  require  that  the 
challenge  be  made  before  the  jury  is  impaneled,  He  knows  not  only 
whose  names  appear  on  the  jury  fist,  but  he  also  knows  any  juror  who 
is  called  in.  They  don't  impanel  him  before  he  is  called  in.  : i 

Attorney  General' Eatzbn bach.  I don't  think.that  I -would-  have 
any  strong  objections  to  that,  Senator,  where  it  fitted  the  jury  practice]/ 
You  are  talking  about  practice  in  North  Carolina.  I think  practices 
go  everywhere.  As  you  mentioned  a few  minutes  ago,  that  you  some- 
times ran  out  in  the  street  to  get  jurors,  if  you  ran.  out  of  names.  In- 
those  situations  a fellow  runs  out  and  picks  12 'white  people:  or  12 
Negroes,  and  he  comes  in  with  them.  In  that  situation  disemni nation 
would  be  taking  place  right  at  that  moment.  If  he  couldn't  challenge 
it  then,  he  would  have  waived  his  right  with  absolutely  no  knowledge 
as  to  what  the  basis  of  the  selection  is  going  to  be.  . / 

Senator  Ervin.  Hut  no  juror  would  be  impaneled  if  discrimination 
was  raised.  He  ought  not  to  be  allowed  to  accept  the  jurors,  and  then 
after  he  has  accepted  them,  challenge  them,  j In  other  words,  he  ought 
to  raise  that  point  before  the  jury  is  impaneled.  I think  that  is  a very 
serious  question  as  a matter,  of  orderly  procedure,  myself.  Of  course, 
it  may  be  that  my  opinion; is  based  on  the  practice  A have  always  ob- 
served, which  I think  is  a vqiy  sound  and  salutary  practice.  If  a man 
is  going  to  challenge  a juror,  he  ought  to  do  it  before  the  jury  is 
impaneled.  , . 

Attorney  General  Katzenbach.  I will  be  happy  to  give  it  further 
consideration,  Senator. 

Senator  Ervin.  Now  you  make  an  observation  that  title  II  only 
affects  the  laws  of  four  States,  I believe.  , I don’t  know  whether  I 
misconstrued  it,  I don't  want  to  misconstrue  it  or  misquote  you.  f 
Attorney  General  Katzbnbach.  I don’t  believe  that — ; — 

Senator  Ervin.  I believe  you  said  six  States  as  to  women  and  two 
'other. States  oh  some  other  gj».upd/.  ( . . 

Attorney’ General  Katzbnbach.  Under  title  II,  two  types  of  State 
laws  regulating  jury  service  by  Women  would  be  nullified,  Is; that 
what  you  refer  to?  ,-;c  v . 

'■  Senator  Ervin.-  Yes.  . < • . ; 


Attorney^  General  Katzenbach.  :Page  6 of  my  statement.;  . : < 

Senator  EnVik.  ’And  If  believe  you  said  two  others,,  on  some  ether 
-ground.  . • ■ • ■. , 1 . ; . 

Attorney  General  Katzbnbach.  Yes,  sir,  three  other  States  with 
respect  to  -women;  Florida,!  Louisiana,  and  New, Hampshire,,  They 
would  be  nullified.  ! I was  talking  here,  about  .those [State-  laws>i  ana 
these  are  the  only  State,  laws  that  I:  am  (familiar  with,  after  we  have 
reviewed  the  1 50  otates,  that  dcal  with  women.  \ 

. Senatorf  Ervin.  Yes.  . -V  cv.  . . \ ., >. 


Attorney  General  Katzbnbach.  It  would  ; also  affect  a number  of 
State  laws,  the  economic  status  provision.  It  could  [affect  a number 
of  other  State  laws,  v • ,/  ' 

; Senator  Ervin.  I was  going  to  suggest  that.;!  ;;i  : t . t ; • i t 

Attorney  General  Katzbnbach.  Yes;  that  is  quite  correot, 


hi. 
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■ SenatorEiiviNi  There  are.  many  States,  for  example,  New  York 
States as  l understand  it,  requires  jurors  under  certain  circumstances 
to  own  as  much  as  $250  worth  of  property. 

Attorney, General  Katzenbach.  That  is  correct,  and;  that  law 
wduld be  nullified  By title  II.  , ; ^ <■  . • . » 

Senator  Eavw.We  have  a law  in  North:  Carolina,  for  example, 
that  makes  a distinction  between  , a regular  juror  who  does  not  have 
to  be  a freeholder  and  a talea  juror  who  does  hate  to  be  a freeholder. 
This  law  would  -certainly  invalidate  that,  i 

Attorney  General  Katzbnbaoh.  Yes;  it  would. 

Senator  Ebyin.  Now;  if  I construe  this' title  right,  it  is  designed  to 
give  every  person  who  has  a civil  action,  or  any  person  who  is  accused 
m a criminal  case,  the  right  to  demand  that  the  jury  shall  be  a repre- 
sentative body,  that  is  at  least  the  sources  from  which  the  jury  is 
selected  shall  be  representative  as  far  as  race  is  concerned,  as  far  as 
religion  is  concerned,  as  far  as  sex  is  Concerned,  As  far  as  national 
origin  is  concerned,  and  as  far  as  economic  status  b concerned;  is 
that  correct? 

Attorney  General  Katzhnbach.  If  I understand  your  statement 
correctly,  Senator,  I would  differ  with  it,  1 ; think' that  it  doesn't 
require  that  with  respect  to  a particular  jury  that  it  be  representative 
in  any  respect  at  all,  as  long  as  those  names  are  chosen  by  a random 
system.  'It  does  require  in  setting  up  a jury  list  that  you  hot  dis- 
criminate on  any  of  tnesebases.  So  that  I would-— now  your  jury  list 
could1  be  representative  or  not  very  representative,  by  the  system  that 
was  taken.  But  what  it  couldn’t  do,  it  couldn’t  have  been  set  up  in  a 
Way  that  was  designed  to  discriminate  on  any  of  these  grounds.  You 
might  end  up  with  quite  an  unrepresentative  jury  list  on  this,  It  is 
possible  that  an  unrepresentative  jury  list  could  have  been  chosen 
Without  any  discrimination.  In  other  words,  it  doesn’t  say  if  there  is 

10  percent  Negroes' in  this  county,  that  lOparcent  of  thelist  has  to  ba 

Negroes.  It  doesn’t  say  anything  of  that  hind;  nor,  indeed,  does  even 
title  bin  that  regard.  r ,i  ' : . nM  . 

Senator  Ebvin.  Well,  is  this  title  propopod  for:  the  benefit  of  liti- 
gants or  for  the1  benefit  6f  the1  citizens  generally?  :.In  other  words,  is 
this  juit  nierety  to  enforce  a person’s  right  to  serve  on  a jury? 

Attorney  General  TCavzenbach,  No,  sir.^  I think  it  :is  both. 

Senator  Ervin..  And  it'  this  means  what  it  says.iforexample,  under 
the  presen t 1 d eoifdons ; a:Nogro  has  a rightto  raise  the  question  whether 
members  of  his  race'  have  Heerntystematicallyi  excluded  from  juries? 
Attorney  General  Katzenh.'chT  That  is  right. 

Senator  E»vmj  Now  the  way  thie  is  phrased,  can' a*  Negro  raise 
the  issue  if  white  khen  have  been  systematically  excluded  from  juries? 
Attorney  General  ICAtzenbach.  : Ye^V  he  could  rAise  > that.  1 

1 1 Senate?  Ervinv  And  a millionaire  could  raise  the  question  whether 
paupers  have  been  systematically  excluded  from  the  'juries.  > v : t 

Attorney  General  Katzenbach.  Yes,  sir.  I don’t  think  the  status, 
6&X}  o?  color  of ‘the  defendant  has  anything  to  dd- with  the  jury  sys*  . 
temin  its  selection;  ‘ ! ■ ■ ' ; --fi.1  ■■ 

Senator  Ervin.  In  other  words,  is  this  departing  from  the  principle 
that  tho  right  to  challenge  a' jury  id  based  upon  preiudice  to  the 
challenge??  -r.  -^'/T 

Attorney  General  Katzenbach.  Thitt  the  jury  selection  system 
of  that  particular  county  is  in  accord  with  the  Constitution  of  the 
' ! / ) 
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United  States  and  With  this  provision  of  law.  . Any  defendant  could 
raise  it.  ; ■!  111  ii". 

Senator  Ervin.  This  is  certainly  based  upon  the  equal  protection 
clause  of  the'  14th  amendment  itod  nothing  else,  isn't  it?  : 
Attorney  General  Katzenbach.  Yes,  sir.  ■ < ~"'i  . : • • • • 

Senator  ErviN.  Now,  normally  a person  is  not  entitled  to  raise 
any  point  in  a case  unless  he  has  some  grounds  for  raising  it,  and  shows 
there  is  some  reason  to  believe  that  such  grounds  exist;  isn't  that  so? 

Attorney  General  Katzenbach.  Yes.  Normally,  he  can't  raise 
it  unless  he  can 'show  some  prejudice  in  his  particular  case,  and  we 
quite  conscientiously  thought  that  there  were  two  difficulties  with 
this,  Mr.  Chairman.  One,  what  it  means  is  that  as  long  as  . a particu? 
lar  defendant  gets  a fair  trial  out  of  thisi  other  defendants' may  not 
raise  it.  He  inay  continue  to  have  an  unconstitutional  system  of 
selecting  juries;  t ^ 

The  second  point  for  which  we  raise  it,1  are  merely  related  to  the 
same  thing,  I think  the  problem  is  to  try  to.  have  a jury'  selection 
system  that  operates  in  accord  with  the  Constitution^  and  that  ought 
to  be  the  objective  of  legislation.  I think  as  I said  yesterday,1  to 
some  extent  the  problem  is  illustrated  by  the  faot  that  the  supreme 
court  in  your  State  has  had  to  deal,  over  quite  a period-oftime,  with 
one  county  where  it  keeps  finding  that  that  system  is  unconstitutional. 
Yet  it  seems  to  he1  unable  to  make  that  county- revamp  and  reform 
its  system  to  be  in  accord  with  the  Constitution.  > y ■ - 5 

Senator  I|)rvin.  Well/that  is  one  oounty  out1  of  100.  ! ; < 1 ■ j ■ 

Attorney  General  Katzenbach.  I am  sure  ybh1  would  agree  With 
me  if  it  i&  one  county, , it  is  one  county  too  manyi  ‘ 1 '!  r i • - 

Senator ‘Eavtn’  But  Mr.  Attorney  General,  the  fact  that  North 
Carolina  is  enforcing  the  14th  amendment- in  thisreSpfect  is  pretty 
good*  reason  for  'this1  Federal  Government  hot  to  <take  control  of  the 
procedures  in  North  Carolina, rin  myiudgmehti1  1 = - - > it  i i 

Attorney  General  Katzenbach.  We  are  not * attempting  to  really 
control  the  procedures  inWuyveiy  major  Way,nfthd  I didn't  want : to 
and  ’ wouldn't1 'intend  to  single  Out  North  Carolina!1  !I:  ju$t  thought 
you  would  be  familiar  with  these  cases.  ! I Would1  think- the  problems 
in  North  Carolina  Were  considerablyleBS  than  thb  problems  in  many 
other1’ areas.1'11-  ,|n ' i"1  1 " ■ £?ii-r*vr  .»•>*}•*'  /- «»}••■'» -•••.  is  f « fi  1 

Sehatdr.EAVriil  Tes,  t think  they  dire,1  andthat  is  one  reaBon  i1  think 
We1  had  batter  leave  'these  matters  to  the  States,  ’ subject' to  the' power 
of  the  coyrt  to  set  aside  unlawful  State  action.-;1  v * ■ 1 - nd1  ihrm ' 

‘ 'UndeiWhat  poWefdoes  the;  Federal1  Goveriiment  have  the'  right  to 
ht^criba'rhkM’  ftf  piyced.ttie  Instate1  courts?  ; ! y » {*>■■>■  i itm) 
Atforiiey'Geheral^KATlSENBAdit  T Wtuild  thm&  as  a>  part!  of  effec- 
tuating the  equal  protection  clause  of  the  14th  amendment ■ they  could 
■do  this;  1 After’  All,  We  have  ’prescribed  somewhat  similar  procedures. 
^Senator  Eb^vin.  T/he  dlffOreiice  as  f ’see  -it  'is  thist  The  - equal 

SrotOctiott  dauSe  gives1  Congress  the  righttO  prohibit 'the  State  from 
oing  something,  but  it  doesn't  give  Congress  the  right  to  reqUirethe 
State  to  do  it  in  the  way  the  Federal- Goveriimeht  wished.  J'Title  H, 
section  2G4,H0f  this 1 bill  oohstitutee ' An  ■ attempt  !on  the'  paifc  of  'the 
Congress  of  the  United/  States ; to ' prescribe ! rules' ' of  procedure  for 
State  courts.  Isn't  that  true? 

Attorney  General  Katzenbach.  Yes.  It  requires  rules  of  pro- 
cedure; yes  sir. 
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Senator1  Ervin.  Mi1,  Attorney  General,  do  you  know  of  any,  Federal 
statute  which  has  undertaken  to  prescribe  rules  of  procedure  for 
State  courts?  ' ‘ 

Attorney  General  Katzenbach.  Well,  the  act  of  1806. 

Senator  Ervin,  What  does  it  say? 

Attorney  General  Katzenbach,  In  42  U.S.C.  1982,  I don’t  have 
the  full. text  in  front  of  ,ine,  but  it  requires  State  0010*13  to  recognize 
the  rights1  of  new  freed  men  to  sue,  be  parties,  and  give  evidence, 

■ Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  Those  are  rules  of  procedure. 
Senator  Ervin.  But  they  are  to  give  evidence  according  to  the 
rules  of  evidence  established  by  the  State  courts,  and  they  are  to  be 
parties  according  to  the  rules  of  procedure  established  by  the  State 
courts. 

Attorney  General  Katzenbach.  That  is  correct,  but  as  far  as 
principle  is  concerned,  they  are  certainly  prescribing  a rule  of  pro- 
cedure  when  they  say  you  must  permit  these  people  to  give  evidence. 

Senator  Ervin,  Tne  difference  is  they  were  given  the  right  to  give 
evident -e  according  to  the  laws  of  evidence  established  by  the  State 
courts,  and  to  be  parties  according  to  the  laws  of  the  State,  This 
goes  beyond  that. 

Attorney  General  Katz^BACh.  ; .This  goes  further,  yes. 

' Senator  Ervin.  ‘Now,  of  comae,  "Congress  can  forbid  the  States 
from  violating  the  Constitution,  but  it  can’t  tell  the  States  how  they 
are  going  to  function  in  their  search  for  truth. 

Attorney  General  Katzenbach.  Senator,  certainly  under  the  14th 
amendment,  as  interpreted  by  judicial  decisions,  a number  of  rules 
of  procedure  ore  in  effect  required  as  the  result  of  those  decisions  to 
be  used  in  State  court  proceedings,  . , 

Senator  Ervin.  Yes,  but  is  it  not  true  that  all  of  those  rules  of 
procedure  were  established  by  th^Siates? 

Attorney  General  Katzenbach,  No,  sir. 

Senator  Ervin.  And  not  by  the  Federal  Government?  . 

■i  Attorney  General  Katzenbach.  Let’s  take  something  like  com- 
ment on  a defendant’s  failure  to  take  the  stand.  ; ;; 

■ -Senator  Ervin.  The  majority  of  the  Supreme  Court  held  in  that 
case  that  a State  law  which  permitted  counsel  for  the  prosecution  to 
comment  upon  the  failure  . of  the  defendant  to  take  the  stand  was 
in  violation  , of  the,  due  process  clause -of  the  14th  amendment),  if  I 
recall  the  case  correctly.  . : 

, Now  that  wasn’t  an  effort  to 'prescribe  how  the  State  would  operate 
its  courts  and  what  procedure  it  would  have.  It  merely  invalidated 
a State  law  for  violation  of  the  14th  amendment,  and  left  it  to  the 
State  to  adjust  its  law  as  it  might  see  fit. ; ..  . 

Attorney  General  Katzenbach.;, Sir,, it  seems  to  me  that  the  effect 
t)f  that,  Whatever  the  rules  of  State  procedure  were,  to  say  you  can’t 
have  that  procedure.  You/ can’t  be  permitted  :to  comment  on  it. 
Howaboutproviding  a free  transcript?  , .......  , 

J Senator  Ervin;  Providing  wbat?; , : ..  ’ . 

Attorney  General  Katzenbach.  Providing  a free  transcrip  t to  an 
indigent.  How  about  providing  counsel?  : ' v, 

.■!■■  ■ - - . . , •.  7 '■  : • ■.,  .1 . ■ 

■ /■  ■ f"  /'  ifi'-  ■■■'-■  .'  ‘ 
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Senator  Ervin.  I don’t  think  that  the  Federal  Government  has 
any  authority  to  pass  a law  requiring  the  State  to  provide  a free 
transcript.  > The  courts  might  hold  that  a failure  of  a State  to  do  that 
constituted  a violation  of  the  14th  amendment,  and  any  act  of  the 
State  justifying  such  action  was  unconstitutional.  But  that  is  a far 
cry  from  the  Federal  Government  passing  a law  telling  the  State  what 
kind  of  comments  a lawyer  could  make  and  what  kind  he  could  not 
make. 

Attorney  General  Katzenbach.  Suppose  we  drafted  this  and  said 
that  the  appropriate  State  or  local  official  shall  fail  to  furnish  a written 
statement  of  jury  selection  information  subscribed  to  under  oath 
containing  a detailed  description  of  the  following,  then  it  will  be  in 
violation  of  the  14th  amendment.  That  is  just  another  way  of 
saying  it. 

Senator  Ervin.  That  would  be  trying  to  beat  the  constitutional 
devil  around  the  stump  and  I don't  think  you  can  do  it. 

. Attorney  General  Katzenbach,  No,  sir.  I am  just  simply  taking 
the  approach  that  you  took. 

Senator  Ervin.  No,  I don't  take  that  approach. 

Attorney  General  Katzenbach.  You  say  these  are  prescribing 
procedures  and  that  approach  is  no  good. 

Senator  Ervin.  I don't  take  that  approach,  I take  the  approach 
that  under  the  Constitution  the  Federal  courts  have  the  power  to 
invalidate  State  procedures  which  contravene  the  14th  amendment. 
But  I take  the  position  that  Congress  has  no  power  to  go  beyond  that 
and  adopt  laws  which  establish  affirmative  State  procedures  which  the 
State  courts  are  required  to  follow'. 

Attorney  General  Katzenbach.  Sir,  you  say  that  is  a way  of 
getting  around  it.  The  enactment  of  the  matter  is,  it  seems  to  me, 
with  respect  to  transrip te,  with  respect  to  provision  of  counsel,  with 
respect  to  commenting  on  the  evidence,  with  respect  to  requiring  a 
State  court  to  go  into  the  voluntariness  of  a confession,  in  all  of  these, 
instances  the  court  has  said,  “If  you  don't  do  these  things,  you  are  in 
violation  of  the  14th  amendment."  - 
Now  it  seems  to  me  that  when  Congress  enacts  a statute  under  sec- 
tion 5;  it  can  say  in  effect,  “If  you  don't  do  these  things,  you  are  in 
violation  of  the  14th  amendment.  These  are  required  practices  and 
procedures  for  you  to  do.”  , ■ , 

If  yoirifeel  better  about  this  by  saying  “If  you  don't  do  this  you 
can't  .pioceedowith'sthe  trial/'  it  seems  to  me  that  is  not  really]  very 
different  from' stating  the  6ther.  I would  call  to  your  attention  a 
SO  case,  the  decision  of  the  Court.  SC- made  a somewhat  similar 
argument;  and  the  Court  said: 

We,  therefore,  reject  SC's  argument  that  Cotigress  may  appropriately  do  ho 
more  than  to  forbid  violations  of  the  16th  amendment  In  general  terms,  that  the 
task  of  fashioning  specific  remedial  or  reapplying  to  the  particular  localities  must 
necessarily  be. left  entirely  to  the  Courts.' 

< That  woo  under  section' 2 of  the  15th  amendment,  but  it  is  pre- 
cisely what  we  are  attempting  to  do  here  under  the  14th  amendment. 

^ Senator  Ervin.  Mr.  Attorney  General,  I respectfully  submit  that 
the  diet)  Action  between  that  ease  and  the  point  we  are  discussing  is 
about  pa  wide  as  the  gulf  which  yawns  between  Lazarus  in  Abraham's 
bosom  and  Dives  inlleU.  . • 
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In  ithafc  case  Congress  was!  acting  under  a grant:  of  power  to  enforce 
the  right  of  citizens  of  theiUnifed  States  tovote*;  In  this  case.  Con- 
gress has  no  affirmative  legislative'  power  to  prescribe'  rules;  of  pro- 
cedure for  State  courts.  . Of , course, 1 Federal  courts  i have , a right  to 
compel  obedience  to  the  Constitution  and  they  have  a right  to  in- 
validate State  procedures  which , do,  ■ not  comply  with  \ this  constitu- 
tional; standard;  but  I deny  that.  Congress  has  any i power  to  adopt 
an  affirmative  rule  of  procedure  for  State  courts  to  follow.  . , , ; 

Attorney  General  Katzhnbach.  Senator,  let's ! take  one  of  the  de- 
cisions of  the  Suprefne'  Court,  any  ohe  decided  under,  the  * 14th  amend- 
inent.i  Suppose  that  Congress,  decided  either  before  or  after:  that, 
that  it  wished  to,  in  implementation  of  this,  use  its  legislative  power 
to  prescribe  it.  Suppose  Congress  said  any  of  the  i things  I .have 
just  mentioned.  In  every  State  court  proceeding  there  must  be  an 
assignment  of  counsels  In  every  State- court  proceeding  the  judge 
must  inquire  into  the  voluntariness  of  the  confession.  - In  every  State 
court  proceeding  the  prosecutor  may  not  comment  -on*  the  evidence. 
And  they  just  simply  put  that  as  requirements  in  implementation  of 
the  14th  amendment;  :'•••.  : ' r >i:  ; . • / 

I . would  suppose  they  had1  the  legislative  power  to' do  it.  And 
I don’t  really  perceive  how  you  can  have  ithe,  power  to  :do  that  under 
the  14th  amendment  by. judicial  decision: blit  that  somehbw  or. other 
Congress  is  denied  from  stating  it  in  an  affirmative  way  under,  section 
5 in  implementation  of  its. provisions. . i « ■.  /,.-  • > ; <,j.  . • i • : .; , , 

Senator  Ervin.  That  < is  entirely  as  you  put  lit..  The  distinction 
is  that  the  14  th  amendment  is:  a prohibition.;  It  is  not  an' affirmative 

frant  of  power  to  legislate  procedure ‘for  the  States.  On  the  other 
and  the  Federal  courts;  undoubtedly  have- the  power  to  invalidate 
any  State  procedure  which  violates'  the  Constitution.  . . 

Attorney  General  Kateenbach.  This  is  precisely  the  point  of 
the  SC  case  which  I cited.  The  quotation  there  follows,:  the  dis- 
cussion of.  the  14th  amendment,  18th  amendment, 1 15th ‘amendment, 
and  they ; simply  re jeCt  the  argument  that; you  are; making.  I don't 
know  what  the  gap  was.  I can't  repeat  the; gap.  . I don't; think  it 
exists.  I -I.  . ■■■;<  . 

Senator  Ervin;  Mr.  Attorney.  General,  th  at:  is  a voting  righto  case. 

; Attorney  General  Katzenbach.  Yes,  Sir.  . . . ■ ’ : i - • 

Senator  Ervin.  And  it  had  to  do  with  affirmative  legislation 
Congress  relating  to  Federal  matters!  and;  this, is  affirmative' legislation 
regulating!  State  matters  because  the  qtleStion  of  procedure  in  a State 
court: is; a State  matter  arid' not  a'Federal-Stete  matter;;  i , • t . 

. Attorney  General  KatzenbackwII  is  a Federal  matter  to:  the  extent 
that  we  have  the  14th  amendment  involved,; and  I-must  say  J simply 
don't  perqejye -the , distinction,  , ,,Thd ,arguinent(.SC  made  ip  that  ense 
was  you  don't,  have  any.  power,  under  the  14th  amendment  to  do  any- 
thing but  prohibit  the  States  ftbm  doing  something,  ;and  the  Supreme 
Court  of  the  United  States  said,  just  as1  youhbye  said;  Congress 
• was  exercising  its  affirmative. -powers  under  the . 15.th  amendment, 
and  here  L am : suggesting  that  Congress  !can(exercise  its  affirmative 

Sowers  under  the  14,th  amendment  and . X see  ndthjqg,  sacrosanct  in 
f ate  court  procedures.?. : If 1 they,;  under  thia,  as;  I;,  would  hope  you 
would  agree,  if:  they  can-state  certain i rules  for,  police,  official^  under 
this  matter  we  talked  about  yesterday,  WAY-Obn't  they  state  Certain 
rules  for  courts, rif  these  are  designed  to  implement  the  guarantees 
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of  the  14th  amendment,  I don't  perceive  why  judicial  procedure 
in  a State  court  .should  be ; somehow  or  other  scratched  put  as  an, 
implied  exception  to *■ the  power  of  Congress  under  section  £ of  the 
14th  amendment.,  < , 

Senator  Ervin.  Mr.  Attorney  General,  you  take  the  position,  if 
I construe  your  language  right,  that  Congress  would  have;  the  power 
under  the  equal  protection  clause  of  the. 44th,  amendment  to.  adopt, 
an  entire  code  of  civil  procedure  which  States  would  have  to  follow.; 

Attorney  General  Katzenbaoh,  That  was  considered  appropriate, 
legislation  by  Congress  with  respect  to  the  implementation  of  equal 
protection  of  the  laws,  then  I would  suppose  they  had  that  power 
to  do  it.  But  I again  would  raise  the  same  issue  that  X raised  yester- 
day as  to  whether  in  that  broadly  defined  area  such  legislation  could 
really  be  regarded  as  appropriate  without  indication  of  a problem,, 
Here  there  have  been  repeated  cases  of  discrimination  with  respect 
to  State  court  juries,  and  the  effort  here  is  to  straighten  out  these 
procedures,  ana  to.  allow  you  to  raise  it  in  a State  court. 

It  would  he  possible  I suppose  to  say  any  time  this,  is  raised  vpu 
have  an  absolute  right  of  transfer  to  the  Federal  coujrtf  and  thop 
prescribe  these  exact  rules  as  far  as  the  Federal  court  is. concerned  and 
enjoin  going  any  further  on  it.  .1  don't  see  a constitutiphal,  differr 
ence  in  approaching  it  one  way  rather  than  the  other.  ;■  , 

Senator  Ervin..  You;  see  no  limitation  whatever  on  the  powers,  of 
Congress  upder  the  l^th  amendment.  Is  that  you  position?,,,  > 
Attorney  General  Katzenbaoh.  No,  sir.  It  may  be  yourintevpre^ 
tation  of  what  I said,  but  not  what  I meant  to  say.  ■ f 

Senator  Ervin,  I don't  want  to  misinterpret  or  misconstrue  you, 
but  I thought  you  said  “if  Congress  thought  it  was  appropriate  to 
pass  it," 

Attorney  General  Katzenbaoh,  If  it  was  appropriate. 

Senator  Ervin,  I thought  you  said  if  Congress  deemed  it  appro- 
priate, Congress  would  be  the  judge  of  its  own  powers  and  they 
would  be  unlimited  in  nature,. 

Attorney  General  Katzenbaoh,  No,  if  I said  that  X didn’t  mean  to, 
say  itv  If  Congress  deemed  it  appropriate  and  the  Supreme  Court, 
found  it  appropriate.  ; , , 

Senator  Ervin,  Mr.  Attorney  General,  do  you  mean  to  tell . me 
that  you  think  Congress  has  the,  power  to  pass  a law  which  wo.uld 
del  ermine  how  long  a lawyer  would  have  to  argue  a case  before  , a 
State  jury?.  . , . . , 

Attorney  General  Katzenbaoh.  How  long  he  would  have  to  argue, 
a. case?  . . ; : : ; ■:  • . , . . 

Senator  Ervin.  Yea;  how  long  he  would  be  permitted  to  argue  a 
case  before  a State  jury?  . 

Attorney  General  Katzenbaoh.  It  is  a little  difficult  for  ipeto  seo 
the  relation  of  that  to  equal  protection  of  the  law.  ..  . . 

Senator  Ervin.  That  is  a question  of  procedure.  That  is  a question 
of  how  State  courts  proceed  in.  their  efforts  to  try  cases  and  adjudicate 
controversies.  . , ^ 

Attorney  General  Katzenbaoh.  I would  say  matters  of  procedure 
can  affect  equal  protection  of  the  laws.  Where,. is  iemece&sary  to 
prescribe  a particular  procedure  in  order  to  effectus Id. the  guarantees, 
of  the  14  th  amendment,  X believe  that  Congress  has.  the1  power' fa  do, so,: 
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In  the  example  that  you  give,  I have  great  difficulty  seeing  bow 
that  particular  matter  of  procedure  would  affect  equal  protection  of 
the  laws.  But  I can  envision  that  if  they  said,  “If  you  are  defending 
a Negro  client  you  can  argue  for  30  minutes,  and  if  you  tore  defending 
a white  client  you  can  argue  for  an  hour  and  a half.”  and  I think  that 
the  Court  would  have  the  power  to  throw  that  law  out,  and  I think 
Congress  Would  have'  the  power  to  say,  “Yon  must  permit  the  same 
length  of  time  in  argument  in  a case  before  your  court,  irrespective 
of  the  race,  color,  sex,  or  religion  or  national  origin  of  fcne  defendant 
or  the  plaintiff,"  and  that  they  could  prescribe  that  by  statute  and 
it  would  be.  perfectly  appropriate  for  them  to,  although  I think  quite 
unnecessary. 

Seri athr  Ervin.  I would  agree  with  you  on  the' proposition  that  if 
a1  State  had- a ‘law  which  said  that  counsel  representing  a Negro 
could  argue  only  15  minutes,  whereas,  counsel  representing  a wmte 
party  had  unlimited  time,  that  the  Federal  courts  could  and  would 
adjudge  that  as  being  invalid  as  denying  equal  protection  of  the  law; 
But' it  does  not  follow  that  Congress  has  the  power  to  tell  a State 
Court  how  long  counsel  may  argue  a case,  ■ 

Attorney  General  Katzenbach.  No;  I agree  with  you.  I said  I 
thought  it  would  be  veiy  difficult  to  relate  the  length  of  argument  to 
equal  protection  of 1 the  laws  if  everybody  was  treated  in  the  Bame' 
way,  but  I take  it  you' would  agree  with  me  that  Congress  as  well  as 
the  Court  could  lay  in' a statute,  “In  all  State  judicial  proceedings 
counsel  must  be  given  the  same  rights  irrespective  of  the  race;  color, 
national  origin,  religion,  sex." 

Senator  Ervin.  I have  no  quarrel  with  the  fact  that  Congress  can 
enforce  the  prohibition,  but  I do  quarrel  with  the  proposition  that 
Congress  can  pass  a law  establishing  affirmative  rules  of  procedure  for 
State  courts.  • States  Would  have  no  reason  to  exist  if  that  were  so; 
they  would  have  no  powers. 

Attorney  General  Katzenbaoh.  I believe  that  if  it  is  reasonably 
necessary  to  effectuate  the . guarantees  of  the  14th  amendment,  the 
Congress  has  the  power  to  prescribe  Buch  procedure.  It  is  my  firm 
conviction,  and  I think  the  idea  that  all  you  can  do  under  the  14th 
amendment  is  prohibit  something  is  an  idea  that  the  Supreme  Court 
has  unanimously  rejected. 

Senator  Ervin.  Mr,.  Attorney /General,  the  Federal  Government 
can't  prescribe  the  action  to  be  taken. 

Attorney  General  Katzenbach,-  Where  it  is  necessary  to  effec- 
tuate? V 

Senator  Ervin.  J.  think  that  the  Federal  courts  could  set  aside  a 
conviction  or  trial  if  the  State  did  nofestablish  a procedure  that  would 
afford  a litigant  a reasonable  opportunity  to  present  his  claim; 

'But  I disagree  with  you  most  affirmatively  on  the  point  .whether 
Congress  can  go  heyona  that  and  establish  State  procedure. 

It  can  [ certainly  invalidate'  the  State's  action  if -its  procedure  does 
riot  afford  litigants  their  constitutional; tights.  But. Congress  cannot 
exercise  the. power  of  the  State  legislature  By  prescribing  the  procedure  ' 
for  the  State  courts.  - r ( ■ 

' I think  perhaps  you  And  IhaVe  Reached  an  impasse;' and  your  elo- 
quence is  riot  going  to.  persuade  me  that  Congre^i  can*  enforce  a pro- 
hibition’ byadbptingah  affirmatives  course  Bf  actibri;  arid  I ‘do  hot  think0  . 
that  my  feeble  efforts  are  going  to  convince  you  of  the  rectitude  of  my  | 
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thoughts  on  thjs:  subject,  bo  l am  willing  to  let  that  proposition  rest 
there*  except  tb  say  that — — 

Attorney  General  Katzenbach.  I do  not  give  tip  hope;  Mr.  Chair- 
man.' • ' ' ■ ' J J : ■ ’ '■*’  . V • 

Senator  Ervin.  I do  not  think  there  is  anything  in  the  Constitution 
that  gives  the  Congress  the  power  to  prescribe  rules  Of  procedure  to 
govern  State  courts.  * , . ! ’ ' ^ 

Attorney  General  Katzenbach;  Do  you  put  rules  of  procedure' in 
some  special  category? 

j Senator  EftvrN.No,  I put  them  in  no  special  category,1  The  fact 
is  that  the  14tli  amendment  prohibits  certain  State  action,  and  it  does 
not  give  Congress  the  power  to  supersede  the  legislative  authority 
of  the  States  in  an  affirmative  manner. 

Attorney  General  Katzenbacr.  It  really  is  the  proposition  that 
all  that  the  Congress  can  dp  under  section  5 is  to  negate  various 
State  procedures,  and  that  it  cap  not  prescribe  the  affirmative  Steps 
that  a State  must  take  in  this  regard? 

Senator  Eiivin.  I would  Bay  that  under  the  14th  .amendment  the 
Congress  cannot  usurp  the  power  of  the  State  to  pass  affirmative 
legislation.  All  the  Congress  can  do  is  to  establish  prohibitions 
as  the  amendment  does  against  State  notion.  Otherwise,  .Mr.^  Attor- 
ney General,  the  Congress  can  .entirely  supersede  the  State  legislative 
power. 

Attorney  General  Katzenbach.  The  reason  why  I wanted  tbf 
clarify  that  point  is  because  it  is  precisely  the  argument  that  you 
just  made,  that  the  Supreme  Court  unanimously  rejected  in  the  South 
Carolina  case.  ... 

Senator  Ervin.  Mr.  Attorney  General,  in  the  South  Carolina  case 
the  question  of  State  court  procedure  was  not  involved  at  all.  . What 
was  involved  was  enforcement  of  the  provisions  of  the  Constitution, 
which  Congress  has  the  power  to  enforce. 

Now  I do  not  agree  that  they  should  have  been  enforced,  as  you 
know,  in  the  way  that  act  says,  but  that  question  is  not  involved  in 
the  remotest  here,  because  the  only  procedures  that  are  set  there 
concern.  Federal  courts  and  not  procedures  in  State  courts, 

Attorney  General  Katzenbach.  Whether  you  put  procedures  in  a 
particular  point.  I thought  we  clarified  the  fact  that  yOu  thought 
the  power  of  Congress  was  limited  in  terms  of  negating  various  State 
laws  apd  practices,  and  my  point  was  that  the  Supreme  Court  quite 
explicitly  said  that  it  is  not  confined  to  negating  that  legislation,  to 
take  steps  reasonably  necessary  to  prescribe  what  has  to  be  diono  in 
order  to  fulfill  this.  . ! 

Senator  Ervin.  1 take  the  position  that  Congress' cannot^  under 
the  14th  amendment,  step  into  the  field  of  legislative  power  which 
belongs  to  the  States,  arid  exercise  that  legislature  power  of  the  State 
in  any  particular  whatever. 

Attorney  General'  Katzenbach.  You  draw  a distinction  between 
saying1  a State  may  not  convict  a person,  may  not  constitutionally 
coiiyict  ft  person  wno  is  not  represented  by  counsel,  artd;  the  position 
that  ft  State ! must  prO vide  counsel  for.  defendants  in  criminal  cases; 

Senator  Ervin.  Yes.  / : ■ . 

■ Attoirtriey  ■ General  KATifcNBAch.  You  flee  those  ad  two  ^different 
things?’  ! < 'i  : 
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Senator  Ervin.  Yes..  One  of  them  is  the  enforcement  of  pro- 
hibition and  the  other  is  the  exercise  of  affirmative  legislation.  In 
other  words,  to  clarify,  the  thing  and  make  it  specific  about  rules,  of 
procedure,  tne  Federal  courts  can  invalidate  State  procedure  which 
is  not  in  harmony  with  the  assertion  of  a constitutional  right.  But 
the  Congress  cannot  prescribe  the  rule  of  procedure. 

Now  let's  go  a little  further  beyond  that  point.. 

Under  section  204,  a person  can  challenge  the  jury  without  having 
any  basis  whatever  for  so  doing,  can  he  not? 

Attorney  General  Katzenbach.  He  can  challenge  a jury,  yes,  and 
as  part  of  his  right  in  challenging  that,  he  can  find  out  how  the  jury 
was  selected,  the  procedures  whereby  the  jury  was  selected. 

Senator  Ervin.  He  has  an  absolute  legal  right  to  challenge  the 
jury,  even  though  he  has  not  the  slightest  basis  for  so  doing. 

Attorney  General  Katzenbach.  He  has  an  absolute  right  to  get  a 
statement  as  to  how  the  jury  is  selected,  and  if  that  is  the  purpose,  of 
the  challenge,  he  has  an  absolute  right  to  get  thrt.  It  is  at  that  point 
that  you  proceed  further. 

It  Ss  very  hard,  Mr.  Chairman,  if  you  cannot  ever*  know  how  a jury 
is. selected,  and  if  that  information  is  kept  away  from  you,  it  is  rather 
difficult  to  challenge.  . i 1 . 

Senator  Erv^n.  Well,  I think  the  information  is  normally  available. 

Attorney  General  Katzenbach.  Well,  in  that  instance  all  we  are 
doing  here  is  saying  that  information  has  to  be. made  available.. 

Senator  Ervin.  Mr.  Attorney  General,  as  a practical,  matter,  if  this 
statute  is  enacted/ and  held  valid,  I can  prevent  practically  any  case 
ever  coming  to  trial  in  a State  court  anywhere  in  the  United  States. 

In  most  of  the  United  States  there  are  rural  counties.  There  are 


courts  of  general  jurisdiction  like  the  superior  court  in  North  Caro- 
lina, which  convene  at  stated  periods  for  short  periods  of  time  to  try 
cases.  A lawyer,  if  he  wants  to  take  advantage,  of  an  absolute  legal 
right  conferred  upon  his  client  can  challenge  the  jury  in  every  case  or 
in  any  case  by  merely  asserting  that  any  rights  secured  by  section  201 
of 'this  title  have  been  denied  or  abridged.  He  can  do  that  without 
having  any  ground  whatever  for.  so  doing,  and  without  having  any 
reason  whatever  to  believe  there  is  any  merit  in  his  assertion.  Is 


that  not  true?  , 

Attorney  General  Katzenbach.  It  is  true  that  he  can  do  that  in 
order  to  get  this  information  with  respect  to  juries.  It  is  also  true  he 
can  challenge  jury  selection  todayjnithout  having  any  basis.  He  can 
say.  - -On  information  and  belief,  1' think  Negroes,  have  been  totally 
excluded  from  this  jury.”  y 

You  then  have  to  have  a hearing  fin  this  subject.  : A . 
Senator  Ervin.  Yes.,.  • 

Attorney  General  Katzenbach,  Counsel  who  does  this,  and  there 
the  juiy  has  been  selected,  and  selected  fairly,  had  better  think  a 
good  deal  about  it.  This  is  somewhat  offensive  to  the  jury  in  this 
situation,  and  often  somewhat  offensive  to  the  court  in  this  situation. 
And  so  I would  doubt  that  he  would  do  this  any  more  than  l*e  would 
do  it  today.  All  he  gets  out  of  this  is  a statement  as  to  how  the  jury 

is  selected.  I do  not  se(e  whv i ■ . ,,- 

Senator  Ervin.  Here  is  the  difference,  hnd  it  is  e very  broad  differ- 
ence, and  from  a practical  standpoint  it  is  a' wholly  irreconcilable 
difference.  - / , 
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Now,  if  counsel  challenges  a jury,  the  court  says  ' “All  right,  we  will 
hear  your  testimony" — arid  if  counsel  says  “I  have  no  basis  for  my 
challenge  that, I am  able  to  show  to  the  court,"  the  court  will  no f, 
entertain  the  challenge  and  will  go  ahead  and  try  tlie.  casei.  , 

But  under  this  procedure,  counsel  can  make  the  assertion  without 
having  any  reason  to  believe  the  assertion  to  be  true,  and  require  the 
State  jury  officials  to  furnish  a written  statement  as  to  how  they  select 
people  to  serve  upon  the  juries. 

Senator  Javits.  Mr.  Chairman,  will  the  Chair  yield  for  one  in- 
stance? 

Senator  Ervin.  Yes. 

Senator  jAvns.  To  give  us  an  idea  of  time.  I see  it  is  12:40,  We 
are  still  on  titles  I and  ll.  I have  have  some  questions  on  titles  I and 
II.  So  has  Senator  Kennedy.  ^ We  have  not  yet  reached  the  floor; 
Can  ive  have  some  idea  of  the  disposition  of  the  Chair  on  this  subject? 

Senator  Eft vm.  If  you  gentlemen  want  to  ask  questions  at  any 
time  I will  yield  fo  you  for  it,  because  I know  that  every  Senator  baa  a 
multitude  of  tasks  to 'do,  and  I know  that  under  the  practice  in  the 
Senate,  when  a man  happens^  to  be  chairman  of  a subcommittee',  the 
primary  obligation  to  preside  and  stay  rests,  Oft  him  rather  than  oft 
other  Members. ; So  I am  perfectly  willing  to  yield  to  either  one  of 
you.  l\  - - ‘"r  : ‘ : 1 : 

Senator  Javits.  Mr.  Chairman,  I would  suggest  that  Senator 
Kennedy  proceed  if  he  chooses  to  and  I will  follow  with  questions  oft 
titles  I apd  II:  Then  if  the  Chair  would  let  us  know  if  the  witness 
is  expecting  to  finish  this  afternoon,  which  wopld  mean  completing 
title  IV,  I would  be  ready  to  usk  my  questions.  ? - 

Senator  Ervin,  I doubt  very  seriously  that  we  can  reach  title.  IV 
today,  because  I have  received  communications  from  several  Senators 
wjio  afe  interested  in  title  IV  asking  that  we  not  reach  questions  on 
title  IV  today;  . , . ' 

I am  frank  to  state  I have  a good  deal  more  on  title  II.  ■ '< 

Attorney1  General  Kat^enbach.  Could  I,  in  view  of  yoiir  deaetip^ 
tion  of  that,  Senator,  I would  like' if  I might,  with  yout  permission',  to 
read  a quotation  from  $tate  v.  Wilson,  a 1964  decision  of  the  supreme 
court  of  your  State  262  North  Carolina  Reports  419.  : /!  ’■ 

At  pages  423  to  424J  H sayU:  , : 

Reliance  by  'tlie  fetaie  upop  the  burden  of  proof  rule  and  the  consequcntfailure 
of  the  State  to  offer  evidence  usually  results  in  denying  the  judge  the  beriefit  of 
the  cruoial  facts  and  in  arousing  suspicion  that  there  haB  been  discrimination  as 
alleged.  In  the  instant  ease,  for  example,  the  evidence  fails  tq  show  tho  number 
of  white  and  JNogro.  taxpayers;  the  number  of  ivhit?  and  Negro  males  subject  tQ 
poll  tax,  the  number  <of  white  and  Negro  women  taxpayers,  the  number  of  white 
persons,  male  and  female  on’the  jury  list,  the  number  oi  Negroes  male  and  female 
on  the  jury  list,  the  matter  of  drawing  jury  panels  for  sessions  of  court,  whether 
any  names  drawn  from  the  box  for  jury  service  were  discarded,  laid  aside  or 
deliberately  not  summoned,  the  matter  of  selecting  grand  juries,  the.  panels 
actually  drawn  over  a reasonable  period  prior  to  the  eurrent  court  session  with 
disclosure  of  their  racial  composition,  and  lists  of  grand  juries  previously  in 
service  with  disclosure  of  their  racial  composition.  If  these' and  other  pertinent, 
definite  facts  were  presented,  trial  judges  could  make  clear  findings  of  faot  and 
more  readily  reach  proper  conclusions.  \ ■ i ' . 

It  was  upon  that  basfc  and  upon  our  feeling  that  you  oan,  when 
the  facts  are  totally*  within  the  control  of  the:  jury  commission,  it  iS 
extremely  difficult  for  the  defendant  in  a case.  He  says,  “L  think  the 
selection  matter  has  been  discriminatory  here.”  * 
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He  says,  “There  are  12  white  jurors  on  here.1' 

The  court  says,  “That  does  not  prove  it  is  discriminatory.” 

He  Bays,  “I  think  it  is,  but  I do  not  have  any  other  evidence  because 
I cannot  get  it  from  the  jury  commission.  I do  not  know  how  they 
were  selected.” 

The  court  says,  “You  have  not  proved  your  case,”  the  North 
Carolina  court  would  reverse  it. 

Senator  Ervin.  You  would  put  the  litigant  in  the  position  of  the 
defendant  who  did  not  have  counsel.  The  court  asked  if  he  would 
like  for  the  court  to  appoint  a counsel  and  he  said,  “Yes,  but  I would  a 
whole  lot  rather  for  the  court  to  furnish  me  with  some  witnesses.” 

Attorney  General  Katzenbach.  Well,  it  was  for  these  reasons  in 
that,  very  fine  decision  of  the  North  Carolina  Supreme  Court  that  we 
felt  we  were  entitled  to  some  information  here,  that  it  was  hard  to  have 
a fair  procedure,  Senator,  that  does  not  allow  a person  some  oppor- 
tunity to  see  whether  or  not  the  jury  has  been  selected  fairly. 

Senator  Ervin.  I appreciate  you  reading  a North  Carolina  case. 
I think  we  have  run  things  pretty  well  in  North  Carolina,  and  I do  not 
think  that  we  need  to  have  the  Federal  Government  doing  the  legis- 
lating as  well  as  the  adjudicating  in  this  field, 

Senator  Kennedy.  Mr.  Attorney.  General,  I gather  from  the 
testimony  which  you  have  presented  to  this  committee,  and  which 
you  have  substantiated  here  this  morning,  that  you  feel  that  there  is  in 
many  areas  in  many  States  of  the  South  a serious  problem  of  dis- 
crimination against  Negroes  in  serving  on  State  juries  as  well  as  on 
Federal  juries. 

Attorney  General  Katz  enbach.  I think  there  is  a problem  of 
discrimination  in  a number  of  counties  at  least  with  respect  to  State 
juries,  . 

I think  the  Federal  problem  has  been  somewhat  different,  Senator. 
To  the  best  of  my  knowledge  there  has  been  no  discrimination  in 
Federal  juries  of  any  intended  or  unconstitutional  sort,  but  the  jury 

Sanels  have  resulted  because  of  the  system  of  jury  selection  in  quite 
isproportionate  representation  on  the  panels  with  respect  to  Negroes. 
Senator  Kennedy.  Now,  the  Southern  Regional  Council  has 
provided  some  figures,  and  I would  like  to  - know  whether  they  are 
substantially  what  you  would  agree  with,  that  in  Alabama  30  percent 
of  the  voting  age  population  is  Negro,  yet  it  is  estimated  that  only 
6 or  6 Negroes  are  on,  a typical  jury  panel  of  i id. 

In  Arkansas,  which  has  a population  that  is  20  percent  Negro,  it  is 
estimated  that  4 Negroes  are  on  aljouble  panel  of  50,  and  in  11  States 
of  the  South,  of  the  28  court  clerks  and  129  jury  commissioners 
attached  to  tne  Federal  courts  all  ape  white  and  all  are  appointed  by 
65  white  district  judges,  ""  \ 

The  point  that  I am  trying  to  suggest,  and  I think  it' is  borne  out 
well  by  your  testimony,  is  that  there  is  a critical  need  today  for 
making  provisos  for  this  section  2.  _ 

Attorney  General  Katzenbach.  T certainly  think  there  is,  Senator, 
and  there  have  been  at  least  six  decisions  on  jury  discriminations 
since  January  of  this  ye^r.  / y 

Senator  KBNNEDY.  Apd  you  fundamentally  believe  that  in  order 
to  provide  justice  that  borne  kind  of  adj  tis  tmont<haa  to  be  made— I 
am  just  now  directing  my  attention  to.jtitle.  il  on  this— as  [far  as 
State  juries  are  concefhed  in  order  to  provide  et|  pal  justice  unaerlaw 
in  the  South.  / ' / 


ciyifc  maim  j&J* 

Attorney  General  ICatzendach..  Yes,  I do,  Senator. 

Senator  Kennedy.  Now  the  approach  which  is  followed  andsugr 
gesbed  by  title  II,  as  I understand  it,  is  modeled  after  the  approach 
which  was  initially  UBed  and  eventually  adopted  in  the  Congress  and 
the  Senate  in  the  civil.rights  bill  of  1967,  as  far  as  giving  power  to  the 
Attorney  General  to  participate  in  these  suits.  , 

Could  you  describe  for  the  members  of  the  committee  what  your 
reasoning  was  for  utilizing  that  approach  an  approach  many  ot  us, 
in  light  of  the  recent  history  and  experience,  would  question  rather 
than  a triggering  device  or  a more  dramatic  effort  which  has  substan- 
tially been  supported  in  the  more  recent  civil  rights  bills,  and  which 
I think  provide  a greater  degree  of  effectiveness  in  meeting  this  prob- 
lem? 

Attorney  General  Katzenbach.  Well,  there  would  be  two  reasons, 
Senator. 

First,  I think  the  effort  by  the  Federal  Government  in  1667  and  1960 
to  see  whether  you  could  not  got  volunfary  compliance  with  voting, 
given  the  facts  at  those  times  made  sense,  rather  than  taking  the  much 
stronger  affirmative  remedies  that  were  taken  with  respect  to  the  1966 
act. 

Admittedly,  the  case-by-case  approach  of  doing  this  did  not  work 
there  primarily  because  of  the  fact  that  voting  registrars  simply  did 
not  comply  with  it.  t . 

It  would  he  my  hope  at  least  that  in  the  field  of  juries,  where  the 
responsible  officials  are  judicial  officers  themselves,  that  the  great 
bulk  of  them  would  review  their  jury  selection  system  and  .bring  it 
into  compliance  and  would  be  assured  that  their  jury  commissioners 
were  in  compliance. 

I would  hope  that  that  would  be  true.  If  that  did  not  prove  to  bo 
true,  if  you  had  to  have  repeated  litigation,  then  I would  think  the 
Congress  should  act  to  do  more.  But  it  really  is  an  effort^— I do  not 
know  whether  the  chairman  would  agree  with  me  or  not — it  is  an  effort 
to  put  as  much  State  responsibility  as  I think  can  be  put  to  secure  as 
much  voluntary  compliance  with  the  law  to  leave  States  as  free  as 
they  can  be  left  and  still  do  justice  in  these  coses. : 

I am  frank  to  say  it  may  not  work,  Senator,  as  we  would  hope  that 
it  would  work.  I would  like  to  try  it.  . . 

Senator  Ehvin.  I would  say  although  I do  not  share  your  opinion 
about  the  desirability  of  this  legislation,  I do  share  your  desire  of 
leaving  as  much  authority  as  possible  in  all  circumstances  to  local 
people,  because  I happen  to  believe  what  a great  Bostonian  once 
said  to  be  the  truth;  Justice  Brandeis  said  that  the  States  are  the  only 
breakwater  against  the  ever  pounding  surf  which  threatens  to  submerge 
the  individual  and  destroy  the  only  society  in  which  a personality  can 
exist.  ^ 

I think  when  we  keep  concentrating  power  in  the  Federal  Govern- 
ment, especially  if  we  go  beyond  what  is  absolutely  necessary,  that 
we  are  making  an  error  for  the  future  welfare  of  the  country.  . 

Senator  Kennedy.  Do  you  think  Mr.  Attorney  General,  that  in 
light  of  the  recent  experience  it  would  be  reasonable  for  us  as  members 
of  the  committee  to  conclude  that  the  other  means  of  a triggering 
device  would  be  the  mrist  effective  way  as  far  as  your  role  as  the 
chief  law  enforcer?  Do  you  seo  any  real  problems  with  regard  to  the 
constitutionality  of  a, , triggering  device,  if  the ; memjbers  of.  this  com- 


222 


civil  Sights 


nrittee  feel  that  this  Would  be  the  most  effective  way  of  combating 
the  problem? 

Attorney  General  Katzenbach.  I would  think  at  least,  Senator, 
you  would  have  a problem  on  your  triggering  device  as  to  the  accuracy 
of  statistics  in  this  regard,  which  I think  could  cause  a problem  whicn 
we  were  able  to  avoid  in  the  voting  situation.  ' 

Senator  Javits;  Would  the  Senator  yield? 

Attorney  General  Katzenbach.  I think  it  could  raise  soirie  prob- 
lems there. 

Senator  Javits,  I have  offered  a triggering  device  amendment,  and 
I hope  the  Attorney  General  'will  give  us  his  views  on  that  at  his 
earliest  convenience  and  have  it  printed  in  the  record. 

Attorney  General  Katzenbach.  I would  be  happy  to.  Senator. 
I Would  not  want  my  remarks  to  be  thought  to  believe  that  title  2 
here  is  going  to  be  ineffective.  I think  it  can  be  effective. 

The  triggering  device,  I do  not  know  what  the  problems  may  be  in 
particular.  I'  can  suggest  there  might  be  a lot  of  litigation  with  re- 
spect to  the  selection  process.  I ain  not  sure  that  over  the  long  haul 
on  this  you  db  not  get  more  voluntary  cooperation  out  of  this  kind  of 
thing  than  you  do  out  of  a triggering  device,  which  is  almost  sqre  to 
get  at  least  initial  resistance  tb  it.  • 

I believe  that  with  the  increased  registration  of  voters  and  the  in- 
creased political  participation  generally  by  Negroes  Of  the  South,  that 
while  we  have  a lohg  way  to  go,  there  has  been  a considerable  change  in 
attitudes,  considerable  compliance  with  other  statutes,  and  I Would 
hope  that  the  tremendous  resistance  that  we  got  on  Voting  which  re- 
quired the  1985  act  would  riot  also  be  true  in  the  Case  of  the  selection 
of  jurors. 

1 Senator  Kennedy.  Could  I ask  you1  this:  In  light  of  the  Swain 
case  and  the  opinions  of  Goldberg,  the  Chief  Justice  and  others, 
What  is  your  feeling  on  shifting  the  burden  Of  proof  to  the  States  in 
situations  such  as  this?  ' ' 

Attorney  General  Katzenbach.  We  have  come,  it  seems  to  me 
very  close  to  doing  that  really  here,  by  requiring  that  all  the  de- 
fendant here,  or  the  persbri  complaining,  has  to  do  to  benefit  under  this 
system  has  to  have  some  evidence.  An  d if  he  produced  some  evidence 
then  the  State  must  produce  its' records  and,  if  the  records!  db  hot 
permit  a determination  to  be  definitely  made,  then  the  burden  shifts 
to.  the  appropriate  State  officials  to  produce  additional  evidence  that 
ehbws  that  the  denial  Or  abridgement  did  hot  occur.  It  is  shifted 
at  least  to  that  extent.  ■ • ; ' 

I think  that  that  is  a pretty  satisfactory— if  after  you  have  gotten 
a complete  description  of  how  the  }5ry  system  works,  if  at  that  point 
you  have  nbt  been  able  to  produce  any  evidence  or  discriihination, 

I would  think  that  at  that  point  you  could  drop  it.  33ut  if  there  is 
any  evidence  of  discrimination,  then  you  move  ahead.  1 

‘'Some  evidence"  is  a ternl  Of  art,  and  it  is  a good  deal  less  than  a 
prima  facie  case  that  you  have,  to  make.  I think  you  ought  to  have 
to  show  some  evidence  if  you  have  this  much  information  given  you. 
So  We  really  db  shift  the  burden  after  the  initial  stage.  ; - 
Senator  Kennedy.  If  we  were  tb  spell  that  out  in  clearer  language, 
do  you  hftve  any  reservations?  ! ' “ * ’ 

Attorney  Geheral  KATnENBAem  No.  ‘ ■ ',r  ij  .: 

ItmayweUbbt^iatitcanbehpbUed  outmoire^early;  i;,;  f 
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Senator  Kennedy.  I want'  to  ask  what  your  opinion  would  be  with 
regard  to  requiring  the  States  to  record  on  the  basis  of  race  their  jury 
records.  What  would  be  your  opinion  about  that? 

Attorney  General  Katzenbach.  To  keep  them  that  way? 

Senator  Kennedy.  Yes. 

Attorney  General  Katzenbach.  Oh,  I think  that  is  a reasonable 
requirement.  I think  it  is  almost  essential  if  you  are  going  to  be 
able  to  prove  it  and  make  a case.  That  kind  of  recordkeeping,  there 
is  nothing  unconstitutional  in  that  kind  of  recordkeeping.  It  has 
been  recognized  by  the  Supreme  Court  with  respect  to  decrees  and  so 
forth,  that  it  may  be  necessary  to  keep  that  kind  of  record. 

Senator  Kennedy.  You  would  find  no  problem  if  : there  was  an 

amendment  to  include  that  kind  of  provision  in  the  bill?  

Attorney  General  Katzenbach.  No.  It  is  a little  awkward  in  a 
way,  Senator,  because  we  have  not  prescribed  here  any  records  that  a 
State  has  to  keCp,  other  than  the  records  that  it  keeps  itself.  We  then 
said  if,  however,  there  is  some  evidence  that  if  they  do  not  have  any 
records  they  are  going  to  have  a hard  time  carrying  the  burden, 
where  there  is  a finding  of  discrimination,  then  you  can  require  all 
kinds  of  records  be  kept. 

We  have  not  prescribed  what  records  they  would  keep  or  be  .re- 
quired to  keep. 

Senator  Kennedy,  One  of  the  things  that  might  be  done  is  to 
require  States  to  Keep  whatever  they  report  with  respect  to  jury 
service.  • -<: 

Attorney  General  Katzenbach.  Yes;  that  approach  could  be  taken, 
Senator. 

I think  they  are  going  to  be  hard  put  if  they  do  not  have  records, 
to  prove  that  this  system  has  not  resulted  in  discrimination.  So  I 
tbink  this  is  sort  of  an  incentive  really  to  keep  records  in  the  manner 
suggested  by  the  extract  I read  from  the  decision  of  the  North  Carolina 
Supreme  Court. 

Senator  Kennedy.  You  mean  if  a question  is  raised  by  a defendant 
as  to  the  system  by  which  the  jurors  are  selected? 

Attorney  General  Katzenbach,  Yes. ; 

Senator  Kennedy,  Then  you  think  it  would  he  almost  essential  for 
the  State  to  carry  the  burden  of  demonstrating . from  records  that 
(hey  keep  on  the  prospective  jurore  end  the  jurore’  race  that  there 
has  been  no  discrimination.  ! 

Attorney  General  Katzenbach.  I would  think  so.  - 
Senator  Kennedy.  Thank  you  very  much.  u 

Senator  Ervin.  In  fact,  you  would  have  to  have  a quota  system; 
would  you  not?  1 

Attorney  General  Katzenbach,  Quotasystem?  - 
Senator  Ervin*  Yes.  • ; > . 

. Attorney  General  Katzenbach,  No.  ' I think  there  has,  to  be  some 
relationship.  I think  there  are.  the  laws  of  .chance,  and  if  you  have 
got  30  percent  Negroes  the  laws  of  chance  would  be  against  your  get- 
ting . 1 percent  on  the.  j ury.  I do  not  .think  they  would  be  against  you 
getting  15  percent  or.  IS  percent. : / v n v 1 / 

Senator  Ervin.  The  ■ only  s&fe  thing  for  the  State:  would  be  to. 
establish  a quota  system,  would  it  not?;  i . . . f K 

Attorney  General  Ka.tzi}nBacb.  I think  that  a.  system  of.  selection 
with  a quota  system  would  be  quite  clearly  in  violation: of  this.  ., 
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Senator  Ervin.  That  is  what  I thought;  but  I thought  that  would 
be  about  the  only  way  the  State  could  have  the  proper  percentages. 

Attorney  General  Katzbnbach.  Would  they  not  have  to  say  they 
had  a quota  system  when  you  asked  how  they  were  selected? 

Senator  Ervin,  Yes. 

Attorney  General  Katzbnbach.  You  would  not  expect  them  to 
periure  themselves. 

Senator  Ervin.  No;  you  would  set  it  aside  on  that  ground.  I was 
just  pointing  out  that  if  the  State  wanted  to  have  evidence  of  no 
discrimination  they  ought  to  have  a quota  system,  even  though  that 
would  be  unlawful. 

Senator  Javits.  Mr.  Chairman,  I will  keep  the  witness  not  over 
10  minutes..  Will  that  be  satisfactory? 

It  is  3 minutes  to  1.  It  would  be  a great  accommodation  to  me, 
knowing  that  it  is  lunch  time. 

Attorney  General  Katzbnbach.  You  con  keep  me  all  day,  Senator. 
I,  am  at  your  service. 

• . Senator  Javits.  Mr.  Attorney  General,  one  of  the  amendments 
which  I have  put  in  would  give  the  prosecutor  under  title  I the  power 
to  challenge  the  composition  of  the  jury  himself.  That  is  not  now 
contained  in  the  law,  and  I gather  you  have  said  that  the  right 
exists  under  existing  law.  Has  that  nght  ever  been  used  in  modern 
experience?  - 

Attorney  General  Katzbnbach.  I cannot  recall  a case  where  we 
have  challenged  a Federal  jury.  I can  recall  cases  where  we  have 
suggested  in  our  prosecution,  one  recent  one,  that  the  jury  was  not 
selected  as  it  should  have  been  selected,  and  the  case  should  be  retried. 
And  I can  recall  other  instances  where  we  have  found  that  the  jury 
system  was  not  in  accord  with  what  we  thought  was  right,  where  we 
have  suggested  that  changes  be  made  in  the  jury  system. 

<1  do  not  recall  any  challenges,  at  least  in  terms  of  a trial. 

Senator  Javits.  May  I say  that  the  reason  this  has  troubled  me  is 
because  I do  think,  and  I am  speaking  carefully  as  a lawyer,  that  there 
has  been  very  grave  concern  in  legal  circles  that  in  many  of  these  cases 
which  have  resulted  in  acquittal,  the  acquittals  might  not  have  been 

{'ranted  if  another  jury  were  sitting  on  the  case.  This  is  because  of 
ocal  climate  in  which  such  decisions  have  been  made,  and  the  compo- 
sition of  these  juries.  / . . 

Now  again,  as  I said,  and  I speak  carefully  as  a lawyer  because  this 
is  a very  dangerous  idea;  you  cannot  rely  upon  juries  in  certain  States. 
Hence  the  reason  for  endeavoring?  insofar  os  we  can,  to  enact  titles 
I and  II,  which  I consider  constitutional,  &o  you  have  them,  and 
extremely  important  to  tbo  total  scheme  of  this  legislation. 

That  is  why  I was  so  dcody  conceded  with  the  question  of  giving 
the  prosecutor  the  same  right,  because  you  cover  everything  which 
might  prejudice. a defendant,  but  you  do  not  cover  what  Plight  preju- 
dice the  United  States  specifically,  and  therefore  I- wondered  whether 

?ou  felt  you  were  on  strong  enough  ground,  without  anything  in  title  . 

, to  give  youmeK  that  right  as  a:  prosecutor  •/"  , 

Attorney  General  Katzbnbach.  I simply  have  confidence  that  as 
far  as  the  Federal  system  is  concerned,  that  the  Congress  prescribes 
this,  that  the  judges  would  carry  it  out  id  the  fashion  here  prescribed. 
i Senator  Javits;*  And  you  see  no  need'  for. giving  the  authority  to 
the  prosecutora-specifically?'  ^ ••  • y ! , 

' / ‘ / ( 
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Attorney  General  Katzenbach.  I do  not  think  it  is  really  neces- 
sary. I am  not  trying  to  say  that  as  opposition.  I think  I am 
reluotant  because  of  my  own  news  as  you  are  and  as  you  have  indi- 
cated, Senator,  to  give  too  much  power  to  the  prosecution. 

Senator  Javits.  But  you  do  give  the  power  to  the  defendant? 
Attorney  General  Katzenbach.  The  defendant  does  have  the 
power. 

Senator  Javits.  If  you  feel  the  courts  would  carry  it  out  anyway, 
there  must  be  some  reason  for  giving  it  to  the  defendant.  Is  not 
that  reason  broad  enough  to  give  it  to  the  prosecutor  as  well? 

Attorney  General  Katzknbach.  Well,  it  is  a right  that  the  defend- 
ant has  a good  deal  of  stake  in.  We  could  not  take  the  right  to  chal- 
lenge a jury,  I do  not  think,  away  from  him. 

Senator  Javits.  He  can  raise  an  appeal  today  under  existing  law 
and  it  does  cover  him  there.  ■ 

Attorney  General  Katzenbach.  He  can  raise  it  habeas  corpus. 
Senator  Javitb.  That  is  right. 

Then  he  goes  through  jeopardy,  however.  This  is  the  thing  that 
troubles  me,  however.  I offered  the  prosecutor’s  amendment  because 
of  the  acquittals  in  cases  which  have  made  such  a very  bad  impressions 
Now,  again  I repeat  as  a lawyer,  I cannot  challenge  them.  They 
were  acquitted.  But  I do  think  we  can  take  precautions  to  see  that 
at  least  we  put  our  best  foot  forward  in  that  regard. 

Attorney  General  Katzenbach.  I would  be  happj'  to  consider  your 
amendment.  > 

Senator  Javits.  Thank  you( 

Now  what,  will  happen  it  a prospective  juror  refuses  to  disclose  his 
race  or  religion  as  required  by  1865(a)?  Will  he  then  be  disqualified 
from  service?  , v . 

Attorney  General  Katzenbach,  No;  I state  that  for  the  reason  that 
it  is  not  a qualification  for  being  a juror. 

Senator  Javits.  So  that  he  could  refuse  to  answer? 

Attorney  General  Katzenbach.  Perhaps  I ought  to  make  it  clear.- 
He  dues  not  haye  to  disclose  on  that  form  anything  that  does  no! 
go  to  Ms  qualifications'  for  being  a juror/  The  reason  for  the  dis- 
closure is  simply  to  have  records  to  tell  you  something  about  hoW  your 
system  is  working,  and  if  he  objects  to  disclosing  any  of  those  tmngS 
that  have  no  relationship  to— — . 

Senator  Javits.  Intimidation,  for  example,  could  be  effective  to 
cause  that  to  happed.  • - • “ 1 

Do  you  fear  any  holes  in  what  you  are  trying  to  legislate  as  attrib- 
utable^ that  fact?  I really  do  not  think  you  can  do  mubhabout  it. 
Attorney  General  Katzenbach,  I do  not  think  so/  I do  not  quite 
frankly  think,  while  religion  is  in  here;  I do  not  quite  frankly  think  it 
makes  very  much  difference;  because  I am  not  familiar  that  there  are 
really  problems  of  religion  in  any  of  the  Federal  systems.  I dd  not 
reaUy  nave  strong  feelings  about  disclosing  that. 

With  respect  to.  the  disclosure  of  race,  it  would  seem  to  me  under 
this  procedure  that  if  a person  did  not  want  to  disclose  the.race/  that 
it  would  be  relatively  simple  for  the  jury  commissioner  to  simplymote 
it.  ■ ■ '-V.  ' - 

Senator -Javits.  Now  one  last  technical  question  on  title  I; 

We  note  that  subsection  (c)  of  section  1867  speaks  of  the;  pro- 
cedures in  this  title  as  the  exclusive  means  by  which  a^  person  may 
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challenge  any  jury  in  a case.  I hope  that  it  will  be  made  clear,  and  I 
would  tike  the  Attorney  General  to  do  that,-  that  this  is  not  taking 
away  any  oxisting  right  to  challenge  an  appeal,  but  rather  conferring 
a new  and  additional  right. 

Attorney  General  Katzbnbach,  That  is  correct. 

Senator  Javits.  That  is  correct. 

Now,  moving  to  Title  II,  under  the  title  as  you  have  drafted  it, 
can>  suite  be  brought  by  the  Attorney  General  on  a statewide  basis  or 
must  they  proceed  on  a county-by-county  or- district-by-district  basis? 

What  is  the.  Attorney  General’s  understanding  of  that? 

- Attorney  General  Katzbnbach.  They  con  be  brought  against 
a State  or' a political  subdivision,  but  I suppose  whether  yoi’  can  bring 
it  against  a State  depends  whether  this  is  a statewide  practice. 
Senator  JaVits.  V eS.  ' , ■ • 

Attorney  General  Katzbnbach.  Or  a practice  peculiar  to  this 
particular  political  subdivision?  > 

Senator  Javits.  The  authority  is  broad  enough  to  give  the  Attorney 
General  the  discretion? 

Attorney  General  Katzbnbach.  Yes,  if  the  State  is  an  appro- 
priate-— - 

Senator  Javits.  I understand. 

The  reason  is  that  many  of  these  States  have  enormous  numbers 
of  counties.  Georgia,  for  example,  has  over  230  counties, 

Attorney  General  Katzbnbach.  Yes,  2 am  very  familiar  with  that. 
Senator  Javits^  So.  that  I just  wanted  the  record  to  be  clear  that 
the  Attorney  General  felt  he  had  that  authority. 

Attorney  General  Katzbnbach.  Yes. 

Senator  Javits,  I assume  you  consider  that  you  have  great  flexi? 
bility  in  joining  groups  of  counties,  sections,  districts,  or  the  State? 

Attorney  General  Katzbnbach,  Yes,  you  could  join  them,  I 
think  where  there  was  a like  problem,  you  could  join  them. 

Senator  Javits.  Now  section : 204  we  note  gives  the  parties  the 
right  to  obtain  records.  Can. we  assume  that  if  discrimination  is 
demonstrated,  proceedings  will  be  enjoined  and  a new  jury  selected? 

As  we  read  the  statute,  it  does  not  follow  through.  It  may  be  less 
obvious,  but  I do  think  it  should  be  made  clear  as  to  exactly  what 
does, occur;  ; - , - <,■ 

Attorney  General  Katzbnbach.  It  is  not  stated,  and;  perhaps  it 
sbould  be,  but  Ithink  it  is  clear  that  if  you  do  notfollOw  the  pro- 
cedures set  down  in  here,  you  cannot  have  a constitutional  conviction 
if  you  and  I are  right  about  the  destitution.  - > 

Senator  Ervin.  Pardon  me.  Ghder  this  if  a State  is  found  to  be 
in- violation  of  the  bill’s  provisionsrit  could  not.  operate  ite  courts 
unless  it  reconstituted  its  jury  source,  as  I construe  it.  \ 

. Attorney:  General  KatzbnBaoh.  The  State  Could  not  operate  its 
courts  unless:  what?  ’ ■-/■.»  ..  ? 

Senator  Ervtn.  The  State  could  hot  try  the  case  because  there  is 
compulsion  here  mferenfially  to- reconstitute  .-the  jury.  ... 
i Attorney, :General Katzbnbach.  Thatlis  correct:;';- ■-  . u ■>  . 

Senator  : Javits.  Our  point  is  that  the  procedures  arc  spelled  out 
when  the  Attorney  General  brings  a suit.;  What  I am  trying  to  do 
is  to  got  the 'analogy  . fof  when  the-  partied  aot  aldne.  Will  the  same 
thing  happen?'  ; »,*?;  .*•  V,  *)4.  -n i. 

;In  other:  worde,  does  the  statute ; as : the  Attorney -General  has 
drafted  it  contemnlftto  that  the  same  thine  will  hannen?  Must  a 
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jury  be  reconstituted  and  a new  jury  selected?  Must  these  proceed- 
ings be  enjoined? 

You  see,  we  land  in  reading  it — ‘perhaps  the  Attorney  General  and 

his  staff  would  like  to  go  over  it  again 

Attorney  General  Ivatzenbach.  It  ie  not  spelled  out.  Perhaps  it: 
should  be  spelled  out. 

I think  the  sanction  we  depended  on  here  is  if  you  proceed  with  a 
jury  that  is  not  in  accordance  with  the  procedures  here,  you  have  got 
an  unlawful  conviction  and  it  has  to  be  set  aside. 

Senator  Javits.  On  appeal? 

Attorney  General  Katzenbach.  Yes. 

Senator  Javtts.  On  appeal? 

Attorney  General  Katzenbach.  If  they  proceeded,  it  would  have 
to  be  set  aside. 

Senator  Javits.  Will  the  Attorney  General  re-read  that  to  see 
whether  It  would  bo  desirable  to  spell  out  the  procedure  which  ^rould' 
ensue  on  suit  by  the  parties  is  the  same  as  that  for  a suit  himself; 

I come  lastly  to  this  triggering  device.  Now  the  thing  thatmoti-1 
rates  me  there,  and  I would  like  the  Attorney  General's  comment  on 
that,  is  that  the  1857  law  to  which  analogy  is  made  here  was  ineffec- 
tive. We  had  to  pass  a 1965  law.  The  1065  law  was  based-  on  a 
triggering  device,  and  the  courts  have  sustained  it. 

Now  the  question.  Why  should  we  not  therefore  profit  from 
experience  ana  include  the  triggering  device  here,  since  we  have  been 
over  this  course  beforehand  found  that  the  other  is  too  slow,  too 
ineffective,  too  limited  in  its  caso-by-case  application  to  effect  the 
measure  of  remedy  which  the  situation  in  the  1957  Act  on  Voting 
required.  If  there  is  an  analogy  then,  why  do  we  not  profit  by 
experience? 

Attorney  General  Katzenbach.  I would  I think  just  repeat  what 
I said  to  Senator  Kennedy,  that  I would  hope  that  we  have  made  more 
progress  than  that.  We  are  dealing  with  a different  group  of  officials, 

I believe  I am  correct  in  saying  that  even  under  your  triggering 
device  somebody  would  have  to  go  to  court  to  go  through  this,  would 
they  not?  • ; 

It  has  that  difference'  from  the  voting,  where  that  was  not  required. 
Senator  Javits..  That  is  true, 

■ Attorney  General  Katzenbach.  You  would  still  have  to  go  through 
the  litigation  , process,  and  it  really  goes  more  to  the  judgment  of.  the 
evidence;  init  than  It  does  to,  it  seems  to  me,  speeding  up  the  process, 
and  I am  not  saying  that  in  saying  that  that  is  not  a proposal  that 
ought  .toi  be  Considered.  We  considered  it,  something  like  that,  and 
thought  .that  this:  might  be  as  effective  and  might  not  have  the  diffi- 
culties of  having  to  proceed  by  judicial  proceeding.  , 

Senator  Javits.  I think  this  is  true,  but  of  course  you  do  settle  the 

Siestion  of  proof  very  firmly  and  make  it.  very  much  simpler  to  prove 
e case,  and 

. Attorney.  General  Katzenbach.  Except  for  the  statistical  problem. 

■ Senator  Javits.  Yes. ; - . v,.-. 

Attorney  General  Katzenbach;  That  we  may  have.  . j < 
Senator  Javitsi  That  js  true.  It  will  require  recordkeeping,  but;  of 
course  we  have  that  in  the  voting  records  and  the  census  figures  of  the 
number  of  Negroes  and  the  number  of  whites  who  are  in  a particular 
community:  ; To. that  extent  you  already  have  that  kind  of  record 
vaiieble  which  could  also  be  applicable  to  these  jury  cases.  •;  > • > 
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Personally,  I believe  that  we  should  have  ^triggering  device^  that 
this  is  a really  serious  injustice,  for  which  there  has  neen  much  suffering 
over  & very  long  period  of  time,  that  we  should  profit  from  our  experi- 
ence in  the  fact  that  it  is  slow  and  cumbersome  and  difficult  to  prevail 
in  acas  e-by-case  method  with  a largely  open-end  method  of  suit. 

But  I do  agree  that  this  will  still  require  suit.,  I do  think  that  we 
arc  entitled  to  give  the  suing  party  the  benefit  of;  every  ingenuity 
which  we  have  which  will  stand  up  under  the  Constitution  to.  correct 
what  is  admittedly  a situation  of  gross  injustice— discriminating  in 
who  shall  serve  upon  a jury  to  judge  a man  in  respect  of  bis  liberty  and 
perhaps  his  life. 

Attorney  General  Katzenbach.  Could  I make  just  two  minor 
observations  on  that. 

I have  beeta.  encouraged  by  the  extent  to  which  the  States’  supreme 
courts,  two  decisions,  for  example,  by  the  Supreme  Court  of  Mississippi 
have  found  the  juiy  selection  recently  to  be  unconstitutional,  and  it 
indicates  some  willingness,  interest,  integrity:  on  their  own  part  to  try 
to  do  something  about  this. 

Again  in  line  with  my  earlier  statement,  we  are  dealing  with  judges 
here.  We  may  have  more  at  this  time,  in  effect,  with  these  people 
voluntary  compliance  than  one  might  expect  with  respect  to  voting 
in  1957.  . 

The  second  comment  I would  make  is  that  I would  think  if  the 
statistics  under  the  triggering  device,  your  automatic  rule  were  avail- 
able and  able  to  be  used  and  so  forth,  that  probably  those  same  statis- 
tics, the  same  procedure  would  serve  to  show  the  discrimination  under 
our  rule.  I am  not  sure  that  there  is  a very  major  difference  between 
them. 

Senator  Javits.  Mr.  Attorney  General,  there  is  a question  of  very 
important  purpose  in  what  you  say,  and  I would  like  to  reply  to  that. 

It  implies,  and  I doubt  that  you  mean  it,  but  it  does  imply  that  to 
induce  appellate  courts  in  areas  of  the  country  where  there  has  been 
a gross  evil  to  do  what  is  right  you  have  to  give  them  a statute  which 
is  less  than  the  maximum  we  can  devise  in  order  to  bring  about  justice. 

1 would  challenge  that  concept.  I think  if  these  courts  have  the 
desire  to  do  what  is  right,  they  are  going  to  do  it  anyhow,  and  they 
ought  to  do  it  anyhow,  and  that  we  should  not  do  less  than  what  is 
required  of  us  in  order  to  bring  justice  to  a highly  unjust  situation, 
because  we  wish  to  make  the  courts  feel  well,  we  are  not  going  too 
hard  on  the  subject  now,  and  therefore  they  will  be  more  likely  to 
do  what  they  ought  to  do. 

I think  that  I detect  that  in  the  approach,  and  I think  it  is  wrong. 

I do  not  say  that  in  any  sense  of  opposition.  I .think  we  are  both 
very  much  on  the  same  side  in  trying  to  do  everything  that  needs 
to  oe  done.  But  sometimes  it  is  good  to  have  these  things  laid  on 
the  table  for  one's  own  consideration  as  I lay  it  on  the  table  for  your 
consideration. 

■ I do  not  think  we  are  going  to  change,  one  decision  in  any  Southern 
court  by  doin.1.  all  we  can  to  correct.- this  situation,  ana  I am  for 
doing  all  we  caj,  rather  than,  as  we  did  in  1067,  go  part  of  the  way 
and  then  in  1965  find  that  it  does  Hot  wbrfe  adequately.  We  have 
to  go  the  rest  of  the  way;  which  we  could  Have  gdrie  in  1967  especially 
because  we  are  dealing  with  judges;  and  you  do/not  have  the  impact 
of  the  civilian  who,  you  could  perhaps  mollify/  somewhat  by  not  | 
being  too  strong.  ' i , V ‘ ' f . ( :j 
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. : Senator  Ervin.  We  have  pretty  good  judges  doWn  there.1 ; -'U T 

Senator  Javits.  I am  not : quarreling  with  _ that;  Senator.  V You 
yourself  were  one  of  the  best.  It  would  be  invidious  toqiiarrel  wit^ 
thah  But  thiB  is  the  framework  and  mores  of  centuries.  We  under- 
stand that  only  too  well,  and  we  are  hoping  and  praying  thatifc  may 
have  an  influence  upon'  thinking  in  these  areas,  as  I think  it  already 
has..  t ■ -i  -•  ...  ; ^ -i,  ; 

: I do  not  think  that  we  ought  to  stay  our  hands.  ;If  ingenuity  and 
wisdom  Can  devise  the  best  means,  we  ought  to  legislate  the; best 
means.  \ , ; 

Thank  you,  Mr.  Chairman.  . _ ; . , , 

Senator  Ervin;  I just  make  the  observation  I am  always  intrigued 
by  triggering  devices  because  you  can  hit  something  without  aiming. 
It  happens  in  many  cases  that  it  is  not  the  appropriate  target  aa  has 
been  proved  in  North  Carolina  by  the  triggering  device  in  the  voting 
Rights  Act  of  1965,  - . . 

We  will  take  a recess  now  until  2:45,  if  that  is  satisfactory  to  you. 
Attorney  General  Katzbnbacb.  Yes. 

Senator  Ervin.  Thank  you,  . ..  ...m 

(Whereupon,  at  1:15  p.m.,  the  committee  recessed,  to  reconvene 
at  2:45  p.m.,  the  same  day.) 

AFTERNOON  SESSION 

1 

Senator  Ervin.  The  subcommittee  will  come  to  order.  ^ 

I think  we  have  agreed  on  the  proposition  that  under  title  II, 
counsel  for  any  litigant  has  an  absolute  right,  regardless  of  whether 
he  is  able  to  show  any  basis  for  so  doing, 'to  assert  that  the  rights 
secured  bjr  section  201  have  been  denied,  and  automatically,  the,  ap- 
propriate jury  officials  must  furnish  a written  statement  concerning 
the  method  of  jury  selection. 

STATEMENT  OF  HON.  NICHOLAS  deB.  KATZENBACH,  ATTORNEY 
GENERAL  OF  THE  UNITED  STATES,  ACCOMPANIED  BY  DAVID 
SLAWSON,  ATTORNEY  ADVISER,  OFFICE  OF  LEGAL  COUNSEL, 
AND  ALAN  MARER,  ATTORNEY,  CIVIL  RIGHTS  DIVISION,  DE- 
PARTMENT OF  JUSTICE— Resumed 

Attorney  General  Katzenbach.  Yes,  I think  that  is  essentially 
right,  Senator. 

Senator  Ervin.  Now  this  written  statement  requires  a detailed  de- 
scription of  the  following; 

First,  the  nature  ana  location  of  the  sources  from  which  names 
were  obtained  for  inclusion  in  the  wheel,  box,  or  similar  device.  ■ 
Second,  the  methods  used  and  the  procedures  followed  in  selecting 
names  from  the  sources  referred  to  previously  for  inclusion  ill  the 
wheel,  box,  or  similar  device. 

Third;  the  methods  used  for  selecting  names  of  prospective  jurors 
from  the  wheel,  box,  or  similar  device  for  testing;  or  otherwise  deniOn^- 
stratiiig  their  qualiflcations  for  jury  service,  , 

Fourth.  The  qualifications,  tests,  standards,  criteria,  and  proce- 
dures used  in  determining  Whether  prospective  jurors  fire’ qualified  to 
seri'e  as  jurtrs.  : :i  ' ' 
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Fifth.  The  methods  used  for  summoning  or  otherwise  calling  per- 
sons for  jury  service  and  assigning  such  persons  to 'grand  and  petit 
Jury  panels.  • t i ■ ■■■'  • - • 

How  long  do  you  think  it  would  take,  after  the  assertion  was  made; 
for  local  j ury  officials  to  get  up  a statement  in  that  detail? 

■i.  Attorney  General  Katzbnbach.  1 do  not  know,  Senator.  I sup- 

Sose  that  it  could  be  done  in  a few  hours,  and  I would  suppose  once 
one,  if  it  Were  true;  it  would  be  done  for  that  district  for  all  cases. 
In  fact,  they  might  even  do  it  in  advance  just  so' they  could  have  that 
statement  to  file. 

Senator  Ervin.  That  would  be  the  wise  thing  to  do  because  con- 
ceivably it  might  take  several  days  for  them  to  be  able  to  furnish  this 
written  Statement. 

In  my  State  the  jury  list  is  compiled  by  the  Board  of  County  Com- 
missioners, most  of  whom  are  laymen,  and  it  would  be  quite  a tedious 
task  for  them  to  compile  a written  statement  of  this  magnitude  and 
detail.  ' I can  conceive  of  It  taking  3 or  4 days  to  do  that,  unless  they 
follow  the  example  of  the  man  who  had  a copy  of  a prayer  perched  on 
the  head  of  his  bed  and  pointed  each  night  to  it  and  said,  “Lord,  them 
is  my  sentiments.” 

Now  of  course  they  could  set  up  a form,  but  that  form  would  hardly 
apply  to  methods  used  for  summoning  the  jurors  except  in  times 
past,  would  it? 

Attorney  General  Katzbnbach.  It  just  does  not  impress  me, 
Senator,  as  a very  formidable  task.  I would  assume  that  the  people 
selecting  the  jury  Would  have  some  knowledge,  I would  hope  some 
fairly  detailed  knowledge,  of  what  it  was  they  Were  doing.  That  is  all 
that  is  asked  here.  It  says  "Sit  down  and  describe  what  you  are 
doing." 

Senator  Ervin.  I think  they  would  be  aware  of  what  they  are 
doing,  but  they  are  not  only  required  to  state  what  they  have  done,  but 
they  have  to  state  what  the  law  of  the  State  is. 

Attorney  General  Katzbnbach.  Well,  that  is  something  that  can 
be  found. 

Senator  Ervin.  Yes. 

Attorney  General  Katzbnbach.  And  it  is  something  that  they 
have  to  not  only— Gosh,  Senator,  if  they  do  not  know  what  the  law  of 
the  State  is,  they  are  not  familiar  with  it,  they  are  not  very  good 
jury.  commissioners.  ' . 

Senator  Ervin.  I would  think  ,Ihe  lawyer  in  the  case  ought  to  be  a 
little  bit  bettor  posted  in  the  law  than  some  layman. 

Attorney  General  Katzbnbach.  Yes. 

Senator  Ervin,  And  also,  the  statutes  of  my  State  concerning  jury 
selection  cover  several  pages.  It  would  take  quite  a long  document 
just  to  set  out  the  standards  and  the  qualifications  that  the  law 
requires.  ; 

I would  say  at  a minimum  that  the  furnishing  of  this  kind  of  a 
statement  would  delay  a trial  anywhere  from  3 or  ,4  hours  to  possibly 
3 or  4 days,  all  of  which  is  done  without  any  evidence  whatever  that 
there  has  been  any  improper  action  ip  connection  with  the  preparation 
of  the  jury  lists.  ( i / 

Now  I will  call  your  attention  jto  the  proyiBiona  of  section  204, 
subsection  (b)  as  they  appear  on  the  top*of  page  19,  starting  With  the 
word  "provided"  in  the  first  line.  - 
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'Attorney  General  Katzenbach.  Yes.  ; ; 

'Senator  Ervin.  I will  ask,  after  the  jury  officials  Imve  furnished  this 
detailed  statement,  the  partly  who  has  not  elicited  a single  syllable  of 
evidence ; to.  indicate  afay  discrimination , in  preparation ; of ; the  j ury 
lists,  can  subject  the  jury  officials  to  cross-examination  as  a matter,  of 
right?-  . . i:  . • ‘ ^ ; 

Attorney  General  Katzenbach.  Yes.  ; , , r . 

Senator  Ervin;.  He  canaak  them  questions.  about  anything  that 
is  relevant  to  the  manner  in  which  the  jury  selections  were 'made? 
Attorney  General  Katzenbach;  Yes.  ; 

Senator  Ervin.  I live  in  an.  overage  county.  We.  probably  have 
26,000  people  whb  are  old  enough  under  our  laws  to  serve  on  the  jury, 
and  as  I construe  this  bill,  the  attorney  who  has  made  the  objection, 
which  may  be  totally  without  basis,  can  then  proceed  to  ask  each 
one  of  these  jury  commissioners  every  relevant  question;  about  not 
only  the  people  whose,  names  were  placed  in  the  jury  boxi  hut  he  can 
also  ask  every  question  that  has  any  relevancy  about  each  of,  the 
people  of  the  age  of  21  years  and  up  whose  names  were  hot  placed  in 
the  jury  . box  or  the  jury  wheel,  can  he  not? 

(At  this  point  Senator  Kennedy  entered  the  hearing  room.) 
Attorney  General  Katzenbach.  I would  suppose  that  it  would  be 
vezy  difficult  to  establish  the  relevancy  of  that.  But  if  you,  assume) 
which  1 would  not,  that  that  is  relevant,  then  I suppose  he  can  ask 
any  relevant  question.  1 am  sure  he  can  ask  any  relevant  question  on 
cross-examination.  ; ^ 

Senator  Ervin.  The  title  requires  that  there  be  no  discrimination 
on  account  of  race  or  religion  or  sex  or  national  origin  or  economic 
status,  and  it  is  plainly  apparent  to  mo  that  the  attorney  can  ask 
each  one  of  the  jury  officials  any  questions  which  are  necessary  , to 
reveal  the  race  or  the  religion  or  the  sex  or  the  national  Origin  or.  the 
economic  status,  of  every  person  whose  name  is  included  in  the  jury 
box  or  the  jury  wheel.  Is  that  not  so? 

Attorney  General  Katzenbach.  I would  not  think  bo,  Senator.  I 
honestly,  would  not. 

I would  think  the  questions  here  are  to  the  method  of  selection  of 
how  those  things  are  accomplished,  and  I think  you  can  satisfy  people 
that  this  is  done  by  a random  arbitrary1  basis,  then  I would  not  think 
it  was  relevant  to  say  what  do  you  know  about  each  individual  in 
this  county,  that  if  that  is  not  perfectly  clear  from, this,  as  I believe  it 
to  be,  then  certainly  we  ought  to  say  that  he  cannot  ask  about  every 

Serson  in  the  county. It  does  not  seem  to  me  that  that  would  be 
one. 

Senator  Ervin,  1 1 would  have  to  hold,  if  I were  the  presiding  judge, 
that  an  attorney  had  a right  to  ask  all  those  questions,  not  only  about 
everybody  whose  name  appeared  in  the  jury  box  or  jmy  wheel,  but 
everybody  of  age  to  serve  as  jurors  who  were  resident  in  the  county. 

. Attorney  General  Katzenbach.  Do  you  take  the.  view,  Senator, 
to  help  me  a little  bit  on  this,  that  that  can  presently  be  done? 

Senator  Ervin.  No,  because  presently  an  attorney  must  show  that 
there  is  some  basis  in  fact  for  his  assertion. 

Attorney  General  Katzenbach.  You  think  if  he  made  whatever 
he  would  regard  as  sufficient  showing  to  be  done,  he  would  then.be 
entitled’  to  ask  about  all  these  people  from  what  did  you  say;  2,500 
people?  ; - 

nt  t-  . 
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Senator  Ervin.  26,000  I said  in  my  county/  ^ 

: Attorney  General  Katzenbach.  25,000? 

Senator  Ervin.  Yes,  sir. 

Attorney  Genera]  Katzenbach.  Do  you  think  when  the  Supreme 
Court  in  North  Carolina  in  State  against  Covington  at  268  North 
Carolina  496  at  page  500  said  this,  they  meant  that?  They  said 
there: 

p ■ i 1 . . 

When  the  trial  court  denied  defendant's  motion  to  require  process  for  issue  of 
certain  named  officials  in  Union  County  to  appear  And  give  evidence  relative  to 
the  preparation  of  the  jury  list  and  the  drawing  of  jury  panel  and  grand  jury  for 
the  February  term  1962,  and  denied  his  motion  for  reasonable  time  to  inquire 
into  alleged  facts  in  respect  to  the  intention  of  exclusion  of  Negroes  born  of  their 
race  from  the  grand  jury  which  returned  the  indictments,  it  would  seem  that 
defendant  was  denied  a reasonable  opportunity  to  produce  evidence/  if  any  such 
evidence  exists  as  he  contends. 

Senator  Ervin,  No,  not  under  North  Carolina  practice  but  under 
this  bill  he  would,  and  in  that  case  a preliminary  showing  was  made 
indicating  that  there  was  some  discrimination. 

Attorney  General  Katzenbach.  Suppose  that  he  did.  I thought 
your  proposition  was  if  you  permit  cross-examination,  all  of  this  is 
relevant.  1 

Now,  if  that  is  your  proposition,  and  certainly  some  of  these 
things  you  will  agree  with  me  are  embodied  in  the  Constitution  itself, 
that  he  can  go  and  inquire  as  to  all  those  26,000  names  under  existing 
practice;  if  not,  then  the  law  of  North  Carolina  must  be  that  he  cannot 
cross-examine  these  witnesses  or  examine  these  witnesses  on  relevant 
questions. 

I do  not  think  they  are  relevant,  that  is  all. 

Senator  Ervin.  The  difference  is  in  that  case,  as  in  all  North 
Carolina  cases,  the  North  Carolina  court  did  not  make  an  inquiry 
into  this  matter  unless  the  accused  or  the  litigant  first  makes  some 
showing  indicating  that  there  is  some  basis  to  believe  that  the  jury 
has  not  been  properly  constituted.  But  Under  this  bill,  no  showing 
is  required  in  the  first  place,  and  even  though  the  jury  commissioner 
makes  a statement  under  oath  which  indicates  that  there  has  been 
no  discrimination,  nevertheless  under  this  bill/ the  attorney  for  the 
litigant  has  an  absolute  right  to  cross-examine  as  adverse  witnesses 
these  jury  commissioners,  and  anybody  else  having  Imowledge  of 
relevant  facts.  / 

Now,  the  relevant  'fact  is,  have  people  been  denied  the  right  to 
serve  on  grand  or  petit  juries  on  .account  of  race? 

How  are  they  going  to  determine  that  question  without  determining 
both  the  race  of  the  people  whose  names  are  in  the  jury  box  or  the 

{‘ury  wheel  and  the  race  of  the  parties  who  are  excluded  from  the  jury 
>ox  or  the  jury  wheel?  < ' 

Attorney  General  Katzenbach.  No,  sir. 

I think  what  is  relevant  here  is  the  methods  used,  the  procedures 
followed  in  selecting  and  the  qualifications,  tests,  standards,  criteria, 
procedure  used,  ana  the  other  matters.  ' 

The  purpose  of  this  provision  is  to  say  that  after  the  jury  commis- 
sioners have  stated  the  procedures  which  they  follow,  counsel  may 
cross-examine  them — let  me  start  again—counsej  may  cross-examine 
them  in  order  to  determine  whether  they  have/in  fact  folloWd  the 
procedures  that  they  say  they  hbVe  followed/ and  he  may  in  Addition 
to  that,  if  they'for  example  use  the  keyman  system,  he  may  inquire 
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of  (he  keyman  if  the  procedures  that  they  say  they  are  follbtring 
were,  in  fact  .followed  by  those  keynien, 

Now  this  is  precisely  the  problem  that  ccune  up  in  these  North 
Carolina  cases.  What  the  court  said  in,  those  cases,  in  all  of  them; 
was  this  information  is  peculiarly  in  the  hands  of  the  commissioner, 
and  you  can  discriminate  from  here  to  eternity,  if  somehow  or  other 

he  cannot  get  this  information.  You  do  not  see  anything 

Senator  Ervin.  But  Mr.  Attorney  General,  how  are  you  going  to 
determine  whether  the  procedures  used  by  the  jury  officials  deny 
people  the  right  to  serve  on  juries  because  of  race,  without  making 
an  inquiry  as  to  the  racial  character  of  the  people  in  the  jury  box  and 
the  racial  character  of  the  people  whose  names  are  excluded  from  the 
jury  box?  : t j 

That  is  the  purpose  of  the  inquiry.  So  those  things  are  relevant. 
You  cannot  show,  for  example,  that 'virtually  all  the  people  in  the 
juiy  box  are  members  of  the  white  race  without  going  into  an  inquiry 
as  to  the  race  of  the  people  whose  names  are  in  the  jury  box.  Ana 
you  cannot  show  that  people  have  been  excluded  bn  the  basis  of  race 
from  the  jury  box  unless  you  go  into  the  racial  character  of  the  people 
who  have  been: excluded,  and  that  means  that  you  could  go  into  the 
character  of  all  the  people  in  the  county,  racially  speaking.  ■ 

Attorney  General  Katzbnbach.  Senator,  I dislike  differing  with 
you,  but  I think  you  can. 

For  example,  if  a commissioner  says,  “I  have  not  the. faintest  idea 
of  the  race,  religion  or  anything  else  of  these  people,"  that  would  be 
relevant  evidence  to  me  that  He  was  not  discriminating.  You  ask 
the  commissioners  what  instructions  they  have  given  about  race. 
If  he  says,  "Well,  we  instructed  them  not  to  recommend  any  Negroes," 
that  would  be  pretty  good  evidence  that  they  were  discriminating. 

If  the  instructions  to  a key  man  in  a key  man  system  was  that 
"We  would  like  recommendations  from  a fair  cross  section  irrespective 
of  this,  that,  or  the  other  thing,”  I think  that  would  be  evidence  of 
no  discrimination, 

I do  not  think  you  have  to  go  into,  in  fact  it  would  not  do  you  much 
good  to  do  it. 

Senator  Ervin.  Under  that  interpretation  all  the  jury  commis- 
sions would  have  to  show  is  that  they  are  totally  ignorant  about  the 

S’e  whose  names  they  put  in  the  jury  box,  and  therefore,  they 
not  possibly  be  quilty  of  discrimination? 

Attorney  General  Katzbnbach.  That  is  correct,  plus  all  the 
instructions  that  they  had  given  to  the  key  men  as  to  how  they  were 
to  select,  people,  and  so  forth. 

I think'  that  is  all  that  is  necessary.  Then  you  would  have  to  ask 
the  key  men  whether  they  were  guilty  of  discrimination.  They  ware 
told  not  to  discriminate  and  if  they  recommended  nobody  but  white 
people,  and  this  was  true  of  all  of  them,  I would  find  the  system  was 
probably  discriminatory.  ; 

. Senator  Ervin.  I do  not  believe  it  is  going  to  be  quite  that  easy 
on  the  jury  commission. 

I do  not  think  that  a man  can  discharge  his  duty  as  a jury;  com- 
missioner without  knowipg  something  about  the  people  whose  names 
are  placed  in;  the  jury  box  under  his  direction.  - ■ , 

For  example^  in  North  Carolina  there  is- a requirement  that  jurors 
shall  be  men  with  sufficient  intelligence  and  character.  > 
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Attorney  General  KatzbnbaohI  That  is  right.  t 
Senator  Ervin.  I do  not  see  how  a jury  commissioner'  can  perform 
his  duty,  if  he  does  not  pay  any  attention  to  whether  he  is  putting  into 
the  jury  box  the  names  of  people  who  are  brilliaht  or  the  names  of 
men  who  are  idiots;  I think  he  has  to  know  something  about  them; 

Attorney  General  Katzenbach.  If  he  knows  something  about  them, 
he  can  be  asked  whether  or  not  any  of  these  people,  whether  or- not  he 
has  excluded  people,  Negroes,  whether  he  has  given  instructions  that 
these  same  standards  should  be  applied  in  that  way.  He  can  be  asked 
questions  about  how  he  applies  those  standards,  what  his  criteria  are, 

> I would  think,  Senatoi^-suppose  in  North  Carolina  today  cpunael 
makes  affidavit  on  information  and  belief  that  Negroes  have  been 
excluded  from  this  jury.  Would  he  then  be  entitled  to  examine  the 
jury?  ■ ' ’ - ? ■ 

Senator  Ervin.  In  my  judgment,  no. 

Attorney  General  Katzenbach.  This  is  exactly  what  happened  in 
the  Covington  case  and  the  Supreme  Court  said  that  he  was.  - 
Senator  Ervin.  He  would  have  to  make  a showing,  either  by  the 
absence  of  men  of  a particular  race  from  the  jury  panel  or  in  some 
other  way  indicate,  that  there  iB  some  basis  for  making  that  contention. 

Attorney  General  Katzenbach,  The  Covington  case  on  that  affi- 
davit, the.  Supreme  Court  held  that  he  was  entitled— the  Supremo 
Court  of  North  Carolina  held — that  he  was  entitled  to  Bubpena  the 
commissioners  and  examine  them. 

Senator  Ervin.  Oh,  yes.  He  is  entitled  to  subpena  witnesses  with- 
out an  affidavit. 

Attorney  General  Katzenbach,  All  we  are  saying  here  is  that  he 
should  be  entitled — is  your  objection  to  the  word  “cross-examine"? 

If  you  want  to  change  that  to  “examine  the  commissioners",  I 
would  have  no  objection.  < . 

Senator  Ervin.  That  is  a different  point.  In  the  Covington  case; 
counsel  wanted  a subpena  to' issue  for  witnesses. 

AttorneyGeneral  Katzenbach.  Yes,  sir;  without  showing  anything, 
Senator  Ervin.  Yes,  but  he  alleged  in  his  affidavit  that  the  witnesses 
would  furnish  evidence^  and  the  trial  court  absolutely  refused  to  allow 
him  to  summon  the  witnesses.  That  is  clear  violation — — 

Attorney  General  Katzenbach.  I do  not  think  that  he  made  an 
affidavit  that  they  would  so  testify  in  anyway  at  all.  I think  he  just 
said  on  information  and  belief  he  thought  Negroes  had  been  excluded, 
and  on  that  basis  alone  the  court  said  that  he  was  entitled  to  examine 
the  commissioners  without  showing  anything  more. 

Senator  Ervin.  Mr.  Attorney/General,  anyone  is.  entitled,  under 
North  Carolina  law,  to  subpena  a witness  as  a matter  of  absolute  right, 
and  of  course  the  trial  court  erred  in  not  allowing  him  to  subpena 
witnesses.  ■ 

Attorney  General  Katzenbach.  Senator,  perhaps  we  are  in  agree- 
ment. That  is  all  we  are  saying  here  is  that  he  is  entitled  at.  this 
point  to  subpena  and  examine  these  people.  That  is  all  we  are  saying. 

Senator  Ervin.  The  bill  provides  an  absolute  -right  to  moke  this 
examination  without  requiring  any  showing  whatever  indieating  any 
improper  discriminations  . : 

Attorney  General  Katzenbach;  Yes,  sir,  that  is  exactly  what  I 
understand  North  Carolina  law  to  be,  . i.  s , 

Senator  Ervi^f,  I have  not  read  that  case  ih  a good  while  ^ but  I 
think  it  was  hoi  just  based  on  an  affidavit.  Cpunael  has  a n^ht  to 
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subpena  witnesses  to  show  that  the  Constitution  has  not  beon  cOm- 
pfied  with,  but  the  trial  court  'denied  him  even  that  right.  ■ : 1 . < r r ; 

Senator  Kennbdt.  Mr.  Chairman.  t - ; .. 

Attorney  General  Katzbnbach.  The  witnesses  that  he  wanted  wetfe 
the  jury  commissioners.  ■ , ^ u i ; ; ",  . ,,i 

Senator  Ervin.  Yes.  You  can  subpena  anybody  as  a witness.  It 
is  a matter  of  right, 'without  the  courts  consent.  ’ = : ■ :v  r /• 

Attorney  General  KaTzsnbach.T. Then  I do  not  think  we  are  in 
disagreement,  because  all  this  statute  says  is  that  he  is  entitled  to 
subpena  (these  witnesses.  Thbt  is  really  all  it  says.  , ; : . 

Senator  Ervin.  It  goes  further  than  that.-  . . I n ;;> 
Attorney  General  Aatzhnbach*.  Does  it?  i . ■ :') 

Senator  Ervin.  It  .says  (that  he  has;  the  right  not  only  to  subpena 
them  but  he  has  the  right  to1  cross-examine  them.  . < - 

Attorney  General  Aatzenbach.  I said  I?  would  change  Across- 
examine”  to  “examine.”  A subpena  without  a right  to  examine  is 
not  worth  much.  : . ! . 

He  wants  to  ask  some  questions  when  he  subpehas  them.  That  is 
the  purpose  of  subpenaing  < i.) 

■Senator  Ervin.  Counsel  is  entitled  to  bring  his  witnesses  in,  and 
to  present  his  witnesses,  but  unless  it  appears  that  they  have  some 
knowledge  that  is  relevant,  the  eourt  is  not  going  to  let  them  testify: 

Attorney  General  Katzenbach.  I would  suppose  the  commissioners 
would  have  some  knowledge  that  was  relevant.  I cannot  imagine 
that  they  would  not.  ■ i 

Senator  Ervin.  Not  only  that,  he  can  inquire  of  every  man  in  the 
county  concerning  his  religion/  though  I think  that  is  sort  of  tilling  on 
soil  which  the  Federal  Government  has  no  business  plowing.  _ 

Attorney  General  Katzbnbach.  ■■  Where  would  you  conceive - 

Senator  Ervin.  Or  his  sex,  or  his  national  origin,  or  economic  sta* 
tus.  I do  not  see  bow  you  ever  would  get  to  trial.  . 

Attorney  General  Katzbnbach.  I am  afraid  with  the  exception  of 
the  economic  status,  which  I grant  is  not  a factor  under  the  North 
Carolina  law,  I would  suppose  that  North  Carolina  would  be  hard 
put  to  it,  having  said  you  have  a right  to  subpena  and  examine  the 
witnesses  on  relevant  questions,  they  would  be  hard  put  to  it  to  say 
but  you  cannot  examine  this  category  of  witnesses  who  have  relevant 
information.  Where  do  they  draw  the.  line?  Cannot  you  examine 
anybody  with  relevant  information  on  that  information? 

Senator  Ervin.  Absolutely.  • . 

Attorney  General  Ka/i'zenbach.  Then . what  is  the  difference  ? 
Senator  Ervin.1  The  difference  is  in  .North  Carolina  you  can  only 
examine  them  if  you  have  made  some  kind  of  a showing.  You  cannot 
Btay  there  forever.  The  bill  gives  the  absolute  right  to  cross-examine 
the  jury  officials,  and  to  offer  as  witnesses  any  other  person  having 
any  relevant  knowledge.  . • =■ 

- And  what  is  relevant  knowledge?  It  is  whether  people  have  been 
excluded  : from  & jury  box  by  reason  of  race,  or  by  reason  bf  sex.  or  by 
reason  of  religion,  or  by  reason  of  national  origin,  or  by  reason  .of 
economic  status.  ' ; . . . :..■■■■.■•<  ’ 

Attorney:  General  Katzbnbach.  .Which  one  of  those  rights  would 
you  not  have  under  North  Carolina  law?.  Could  .you  examine  a 
witness  who  had  relevant  knowledge  as  to  discrimination  . on  account 
efrace?!.  Could  you  d.o  that?-  . ■:  -i  - . : 
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Senator  Ervin.  You  could  not  examine  them  on  any  of  those 
subjects  under  North  Carolina  law  as  I understand  it,  and  as  I have 
applied  it  and  as  I have  seen  it  applied,  unless  you  first  make  a showing 
that  there  is  some  reason  for  the  assertion  that  there  has  been  au 
improper  discrimination  in  the  preparation  of  the  jury  list.  That  is 
the  only,  way. 

Attorney  General  Katzenbach.  Senator,  could  you  help  me  out 
on  how  this  man  establishes  what  you  say  he  has  to  establish,  if  he 
cannot  siibpena  anyone?  • 

Senator  Ervin.  Oh  yes.  He  can  show,  for  example,  all  of  the 
members  of  the  jury  are  white  men. 

Attorney  General  Katzenbach.  Is  that  enough?  - 
Senator  Ervin.  Well,  they  are  sitting  there  in  a jury  room. 
Attorney  General  Katzenbach.  And  that  is  enough? 

Senator  Ervin.  No,  that  is  not  enough.  That  is  one  way  though 
he  can  show  thete  is  some  basis. 

Attorney  General  Katzenbach.  That  is  enough  to  get  witnesses? 

■ : Senator  Ervin.  No,  thatis  enough  to  let  the  court  make  an  inquiry. 
Or  he  can  show  by  witnesses  that  there  has  been  virtually  noDody 
summoned  to  serve  onjuries  or  Who  have  served  on  juries  except  white 
men.  Undor  North  Carolina  law,  as  I have  always  seen  it  applied, 
he  has  to  do  something  along  that  line  before  he  can  cross-examine 
everybody  in  the  county. 

Attorney  General  Katzenbach.  We  do  not  agree  that  he  can  cross- 
examine  everybody  in  the  county,  because  I think  it  highly  unlikely 
that  everybody  in  the  county  would  have  relevant  knowledge  as  to 
how  this  jury  was  selected,  if  that  is  what  you  are  asking  about. 

Senator  Ervin.  Everybody  but  the  counsel  for  the  defense,  who 
does  not  have  any  knowledge  at  all.  - 

• Attorney  General  Katzenbach.  Well,  if  he  does  not  have  any 
knowledge  as  to  how  it  is  done,  it  is  because  the  jury  commissioners 
were  unwilling  to  give  him  any  idea  as  to  how  this  jury  was  selected. 
They  are  unwilling  to  say  the  nature  and  the  location  of  the  sources) 
the  methods  they  used,  or  anything  else. 

They  say,  “You  go  ahead  and  prove  we  discriminated,  but  the  one 
bit  of  evidence  you  cannotfhove  and  which  we  forbid  you  from  having 
is  how  we  did  it.” 

It  justs  seems  to  me  that  puls  him  in  an:  awfully  difficult  position. 
“We  will  not  tell  you  whether  we  complied  with  the  law  or  not.  We 
will  not  tell  you  how  we  went  about  it.  We  will  not  tell  you  what 
instructions  we  gave.  We  are  noticing  to  tell  you  anything  about  how 
this  jury  was  selected,  and  you  /are.  not  entitled  to  know  anything 
about  how  this  jury  was  selected,  unless  you  can  show  we  discriminate. 
You  cannot  even  ask  us.”  ■ \ ■ 

Senator  Ervin.  Well,  certainly  when  the  question  raised  by  the 
assertion  is  whether  people  have  been  excluded  from  the  jury  box  on 
account  of  race,  or  excluded  from  the  jury  box  on  account  of  religion, 
or  excluded  from  the  jury  box  on  account  of  sex,  or  excluded  from  the 
jury  box  on  account  of  national  origin,- or  excluded  from  the  jury  box 
on  account  of  economic  status,  any  evidence  relevant  to -disclose  those 
characteristics  doncemiqg  any  person  of  the  age  eligible  for  jury  service 
in  the  area  covered  by  the  jurisidiction  is  (quite  relevant.  < 

Under  this  bill,  in  my  honest  judgment,  a.  mam  has  an  absolute 
right  to  cross-examine  witnesses  about  those  matters,  even  though  he 
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never  obtains  the  slightest  evidence,  of  any  discrimination  on  any.  of 
those  grounds.  ^ ^ : v 

Now  in  many  States  women  serve  on  juries  only  if  they  are;  willing 
to,  and  it  Beems  to  me  that  question  should  be  determined  on  the  local 
level  and  not  on  the  Federal  level.  f ...  ; 

Attorney  General  Katzbnbach.  I agree  with  you  about  this,  Sen* 
ator.  For  that  reason,  we  allow  the  State  to  exa  i pt  women;  if  they 
wish  to  exempt  women,  if  they  want  to  be.  exempted. 

Senator  EIkvin.  I believe  you  have  some  questions.  ^ : 

Senator  Kennedy.  I have  just  one  question  that  I did  not  have  a 
chance  to  ask  this  morning,  I would  appreciate  it  if  I could  ask  the 
Attorney  General  if  . this  is  in  regards  to  title  1 on  Federal  juries. 

Now,  as  I understand  it,  under  the  present  system,  there  are.  three 
different  ways  of  selecting  the  jurors..  You  have  the  keyman  rgle. 
There  are  various  public  lists,  Then  you  have  court  clerks  and  jury 
commissioners,  the  recommendations  of  their  friends  and  acquain- 
tances. 

As  I understand  it,  this  is  generally  the  way  in  these:  three  broad 
criteria  that  jurors  ate  selected  under  the  Federal  system  throughout 
the  country,  and  selected  in  the  southern  part  of  our  country,  and 
that  you  have  reached,  from  your  own  study,  the  concLusioii  that  this 
means  of  selecting  the  jurors  does  not_  provide  and  has  not  provided 
in  the  past  equal  representation  by  the  Negroes  in  certain  parts  of 
our  country. 

I think  that  this  evidence  is  substantiated  by  the  Southern  Regional 
Council  in  a study  which  is  entitled  "Racial  Discrimination  in  South* 
ern  Federal  Courts," 

I am  wondering  if  it  is  correct  that  the  Justice  Department  surveyed 
districts  in  Alabama,  Florida,  Georgia,  Louisiana,  Missicsippi,  and 
Texas  with  regard  to  the  percent  of  Negroes  who  are  on  Federal  jury 
panels  versus  the  percent  of  the  Negro  population.  The  Justice  De- 
partment-— - . . 

Attorney  General  Katzbnbach.  Yes,  we  did.  We  have  got  our 
U.S.  attorneys  in  that  area  to  do  a survey  of  it,  and  we  have  some 
figures  on  it.  I do  not  know  that  they  have  all  the  accuracy  of  a 
Census  Bureau  official,  but  they  are  the  best  figures  that  we  were  able 
to  come  up  with,  and  if  you  wish,  I could  submit  this  for  the  record, 
Senator.  . t.  . 

It  shows  quite  a disproportion  between  the  panels  and  the  popula- 
tion, which  varied  from  one  place  to  another.  In  some  cases  there  is 
absolute  accuracy,  because  we  have  been  able  to  get  hold  of  the  records 
to  do  it.  i In  other  cases  it  is  not. 

In  some  cases  I would  say  it  was  not  so  disproportionate  as  to  be  of 
serious  concern.  In  others,  I would  say  it  was  quite  disproportionate. 

I think  to  find  a percent  on  the  panels — well,  I will  just  read  the  Ala- 
bama figures  to  give  an  example. 

In  the  northern  district,  and  these  are  estimates  by  U.S.  attorney* 
about  5 to  10  percent  are  Negroes  and  the  percentage  of  population  is 
about  21  percent.  In  the  middle  district,  5 to  16  percent  of  the  popu- 
lation, percent  of  the  population  is  about  32  percent. 

Senatof  Kennedy.  That  does  not  actually  reflect  the  number  of 
Negroes  who  actually  sefve  on  juries  though. 

Attorney  General  .Katzbnbach.  They  are  on  the  panels.  . i s 

\ ' ’ 
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< Senator  Kennedy.  On  tiie  panels?  ■ •■■■'  : t . - 

Attorney  General  Katzenbach.  Yes. 

Senator  Kennedy.  From  which  the  jurors  are  selected? 

Attorney  General  Katzenbach.  From  which’ the  jurors  are  seleoted. 
Senator  Kennedy.  It  is  your  experience  that  the  numbers  that 
actually  serve  on  the  juries  are  less  than  the  numbers  that  would  be 
reflected  on  the  panel  lists?  Do  you  have  any  way  of  indicating  this? 

Attorney*  General  Katzenbach.  I cannot  really  Btate  that  to  he 
true.  It  is  hard  to  know  what  the  operation  of  a challenge  system 
would  be,  weie j the  challenge  for  cause  or  not,  but  I can  perhaps 
offer  this  for  the  record.  ; ^ 

Senator  Kennedy.  If  we  could1  have  that  for  the  record:  Mr. 
Chairman.  r; 

(The  document  referred  to  follows;)  - 

Tablb  Showing  Negro  Rbpbbshntation  on  Jubihs  in  South  brn.  Fbdbbai, 

Courts 

Number  of  Negroes  appearing  on  Federal  Jury  panels,  as.  compared  with  number  of 
Negroes  of  jury  service  age,  in  the  districts  within  the  6th  circuit 


Percent  on 
panels 


Percent  of  i 
population 


Alabama: 


Florida. 


Pensacola... 

Mariana. 

Tallahaaee.. 

Gainesville^ 


Georgia. 


Loulsiana— 


Atlanta * * 

Borne- , — 

Gainesville-.  

Newman ^ ...... 

M.  (Macon  division  only.  Involved  In  JatUon  and 
■ RobinowiU  oases)*  . 

S.:  ... 

Augusta - ; 

Brumiriok...* 

Dublin 1 

Savannah 

flwolnaboro : 

ffaycfow y. 


Alexandria-... 
Lake  Charles. 

Monroe 

Opelousas 


Opelousas 

Shreveport— 


Mississippi^ 


Texas.--. 


Meridian.,. . 
Hattiesburg.. 

Jackson 

Biloxi 


J Estimate  by  TJA*  attorney  or  assistant  UJ.attOrtiey. 

1 b-u— * i „u.i. 


* Percent  appearing  on  - 

* Percent  appearing onj 

* 1QQ0  census  figures  for 
1 BecOnt  survey  of  gene 


jr  But. 

p 31  and  over1*  category* 

7"“-. 
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■ Senator  KknNbdy.  I understand  that  the  suggested  recommenda- 
tion of  the  adminietrfttibn  approach  is  first  of- alf  to  > consider  or  adjust 
these  lists,  considering  the  voters  registration  in  a'  given  areaor, 
secondly;  to  supplein  ent ' these ' lists'  as  i Well  b£  recommendations  • oi 
lists  made  by  the  judicial  council  of  that  particular  district./  ‘ 1 ; 

' Now  I think  that  We  are  aware  Of  the  rather  significant  achievement 
in  recent  months  'of1  increasing  ^ the  ^ percentage  of  Negroes  who  have 
been  registered  to  vote,  I think  there  are  probably'  a number  of 
different  States  in  which  that  percentage  still  is  not  as  high  as  perhaps 
It  should (bC,  for  a- variety  of  reasons,  - ■ . . i , : > ° A 

Are i ydu  Satisfied  that  even1  by  Utilizing  the  register  of  / voters  per- 
haps in  Alabama  or  m a number  of  Sdiithem  States,  -you  are  going 
to  alleviate  what  I would  certainly  consider  to  be  a rather  critioal  and 
crucial  problem  as  faras  providing  Negroes  oh  theaesoufchem  juries? 

Attorney  General  Katzenback,  ‘Yes  ;I : am,  -Senator.  ■ As  ybu 
point  out,  that  oaa  be  supplemented  wherever  thC  judicial  council 
does 'not  feel  that  that  adequately  reflects  the  population  in  any 
district.  I would  think  that  in  the  very  nehr  future;  your  registration 
figures  With  the'  Voting -Bights  Aeti  would  be  a fair  method  Of  going 
about  it.  1 1 •'  •'•••  i'  ■ i . - •••,  /• 


It  is  just  a Very  difficult"  proposition  frankly;  to  find  lists  that;  do 
hot  have  built-in  biases  of  one  kind'  or  another-  mthemi - and 1 the 
voting  list  is  the  best  we  can  come  out  with  in  term's  of  a;  listing  deviod 
We  corresponded  for  quite  a wlule  with  the  Census  Bureau  oh  thk 
as  to  the;  validity  of  other  lists  in-  thie  regard;  and  they  do  not.  ? We 
have  had  some  aniusing  experiences  in  terms  of  liBtei  - - . - ; 

One  district  which  I will  not  name  found  that  the  jury  commissioner 
had  been:  usingthe  PTA  list  as  a list  of:  jury  officials,  which1  seemed 
to' exclude  an  awful  lot  of  people  Who;  did  not  have  children  In  school. 
And  the  telephone  directory-  city  directories;  all  of  these  have  a much 
bigger  bias  built  into  them  and  the  voting  lists,  and  that  was  the  only 
umiorinlist  that  we:  could  find  that  seemed  to  be  free  of  any  of  the 
biases  discussed  here.  :i  < - - ■ = - 

Senator  Kennedy.  Are  you  Satisfied  that  by  supplementing ; the 
Voting  list  where  the  Chief  Justice  feels  it  is  necessary  to  do  so,  are 
you  satisfied  that  the  judicial  council  is  equipped  to  make  these  lists 
available?  Are  you  satisfied 'that  they  have  both  the  manpower  and 
machinery  as  well  k&  the  wherewithal?  - 
Attorney  General  Katzbnbaoh.  YeS,  I think  they  could  supple- 
ment the  list.  I would  frankly  hope  it  would  not  really  ever  be 
necessary.  I think  the  way  we  kre  going  udder  the  registration,  it 
would  be  unlikely  to  have  to  use  that  privilege. 

Senator  Kennedy.  In  view  of  the  voting  registrar's  list  approach 
and  the  judicial  council's  recommendation,  I would  be  interested  in 
your  response  to  an  area  sampling  approach  in  order  to  make  any 
necessary  adjustment. 

In  the  conversations  that  we  have  had  With  the  Census  Bureau, 
they  feel  that,  this  can  be  done,  and  that  it  can  be  done  economically. 
It  seems  that  the  area  sampling  approach  would  be  of  particular 
value  in  areas  where  registration  today  is  not  at:  the  level  we  would 
like  it  to  be,  This  kind  of  an  approach;  in  a selected  way,  would 
make  a good  deal  of  sense.  • . i - 

Attorney  General  IKAtzbKbach.  I would  not  have  any  objection 
to  that,  Senator,andperhftps  it  Would  be  a useful  way  of  going  about  it. 
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• I think  it  is  important  to  remember  that,  atleast  in  my  judgment, 
the  objective  is  not  to  create  on  any  particular  jury  or  even  on  any 
p&rticiuar  jury  panel  a mathematically  exact  sampling  of  the  popula- 
tion that- you  have.  * It  would  not  bother  me  if  there  were  30  percent 
Negroes  in  the  area,  it  would  not  bother  me  if  you  had  20  percent  on 
one  panel  and  40  percent  on  another  panel,  or  even  if  you  just  got 
within  that  range.  I do  not  think — we  are  not  trying, to  create  a 
cross  section  here. 

Senator  Kennedy.  That  is  right. 

Attorney  Genera}  Katzenbach.  And  if  you  allow  a , little  bit  of 
elbow  room  and  latitude  on  this,  then  I think  your  voting  list— your 
voting  registration  list  would  tend  to  be  adequate.  There  may  be 
some  underrepresentation  of  Negroes  on  it,  which  would  come  about 
for  a little  while,  but  I would  suspect  that  by  the  time  this  is  law, 
which  I would  hope  would  be  in  tne  very  near  future,  that  you  are 
j^oing  to  have  60  percent  of  your  Negroes  registered  in  most  places 
m the  most  difficult  areas,  as  against  maybe  76  percent  of  the  whites. 
So  there  will  not  be  a big  built-in  disproportion  even  there. 

Senator  Kennedy.  But  if  this  committee  were  to  believe  that  any 
area  sampling  approach  would  be  appropriate,  particularly,  if  it 
appears  that  the  voting  rights  lists  do  not  reflect  a cross  section  of  a 
community  , ycu  would  not  have  any  reservation  yourself  about  this 
kind  of  an  approach. 

Attorney  General  Katzenbach.  No,  if  I understand # correc tly  just 
in  that  area  what  sampling  means,  how  you  can  pose  a list  from  there, 
in  effect  it  could  be  insulated  the  way  jury  lists  should  be,  I would 
have  no  objection. 

Senator  Kennedy.  And  you  are  satisfied  that  as  far  as  the  eco- 
nomics of  both  systems,  that  under  the  Judical  Council's  recommenda- 
tion, they  have  both  the  manpower  and  the  technique,  and  that  it 
would  not  be  an  undue 

Attorney  General  Katzenbach.  Yes,  I am  satisfied  that  they  could 
do  that.  1 think  you  will  tend,  in  the  rural  South,  to  have  some  under 
proportion,  under  representation  of  Negroes  even  under  this  bill,  be- 
cause you  are  going  to  have  a higher  percentage  of  illiterates  among 
the  Negroes  than  you  are  among  the  whites,  and  we  have  to  preserve 
at  least  a minimal  literacy  requirement  here,  so  I would  expect  to  see 
some  disproportion  continue  for  that  reason.  But  I would  expeot  the 
figures  that  I submitted  to  change  considerably,  if  the  voting  lists 
were  used  as  the  basis.  ^ 

Senator  Kennedy.  Thank  you, /Mr.  Chairman. 

Senator  Ervin.  1 think  that  counsel  has  one,  or  two  questions  about 
technical  aspects  of  titles  l and  2,  .f 
Attorney  General  Katzenbach.  All  right. 

Mr.  Autry.  Mr.  Attorney  General,  I believe  the  chairman  and 
Senator  Javits  both  today  alluded  to  the  requirement  of  religion, 
which  appears  on  page  6,  title  1,  on  the  form  for  prospective  jurors. 

It  was  their  understanding  that  it  wa&  not  necessary  for  them  to 
fill  out  the  blank  as  to  Religion.  > 

Attorney  Geperal  Katzenbach.  Yes,  I think  the  only  things  they 
are  required  to  say  anything  about' are  those  things  that  go  to  their 
qualifications  as  jurors.  ’ ! '■  t ■ 

Mr.  Autry.  I suppose  you  know  the  Anti-Defamation  League  and 
the  American  Civil  Xlberties  Union  and  othei^  objeot  to  this  use,  ? 


■ . Attorney  General  Katzenbach.  Yes.  . , 

Mr.  Autry.  Do  you  liave  any  objection  to  the  subcommittee 
striking  that?  ■ - . , 

Attorney  General  Katzenbach.  I do,  not  think  religion  has  been 
a problem,  and  for  that  reason  I have  no  particular  objection  to  doing 
it.  I would  like  it  to  be  clear  that  that  is  my  reason, 

Mr.  Autry.  Eight.  I believe  that  , was  also  their  position,  that 
they  had  no  evidence  of  any  discrimination.  . , 

Attorney  General  Katzenbach.  If  there  had,  been  discrimination, 
then  at  least  in  my  judgment  it  would  be  important  to  try  to  deter- 
mine that,  . 

Mr  Autry.  And  of  course  that  is  why  you  require  race.  Now  I 
think  perhaps  this  morning  you  said  you  did  not  require  a prospective 
juror  to  fill  out  what  his  race  might  be.  . . 

Attorney  General  Katzenbach.  No.  If  he  objects  to  filling  it  out 
in  the  form,  he  does  not  have  to  fill  it  out. 

Mr.  Autry,  The  language  of  section  1865,  the  new  section  1865, 
is  “shall  appear  before  the  clerk  and  fill  out  a juror  qualification  form 
to  be  prescribed  by  the  Administrative  Office  of  the  U.&  Courts  in 
consultation  with  the  Attorney  General.  The  form  shall  elicit  his 
name'1 — and  so  on — “including  race."  . 

Does  the  card  not  give  the  impression  that  they  are  x quired  to 
fill  in  what  their  race  might  be? 

Attorney  General  Katzenbach.  Well,  we  have  not  got  a card  yet. 
But  insofar  as — I think  your  point  is  perfectly  valid. 

I think  what  I am  saying  here,  when  I do  not  see  they  should  be 
required  to  fill  that  out  if  they  object,  it  is  not  made  clear  in  this 
statute  and  perhaps  it  ought  to  be  made  clear  either  there  or  in  the 
report,  that  if  any  person  objects  to  filling  out  those  things  specified 
here  that  dp  not  go  to  his  qualifications  for  jury  service,  hie  does  not 
have  to  fill  them  out.  It  could  be  clarified,  I agree. 

Mr.  Autry.  Excuse  me.  The  chairman  has  spoken  of  the  right  of 
privacy.  1 think  that  you  might  agree  that  another  reason  for  not 
requiring  race  would  be  the  difficulty  sometimes  of  determining  it. 

I notice  the  Columbia  Encyclopedia  defines  “race”  as  "an  obsolete 
division  of  humanity  based  on  hair  color,  color,  skin  color,  and  other 
conspicuous  features.” 

Attorney  General  Katzenbach.  If  we  could  enact  that  into  law,  it 
would  be  a great  thing. 

Mfr.  Autry.  I agree,  This  provision  would  apply  to  Hawaii  where 
you  have  a variety  of  races  fust  as  it  would  apply  to  Florida  and 
Louisiana  and  other  States? 

Attorney  General  Katzenbach.  Yes. 

Mr.  Autry.  Then  we  have  a mixture  of,  I suppose,  what  is  called 
Polynesian  and  oriental  and  the  Caucasian  races,  and  it  might  be  very 
difficult,  do  you  not  agree,  unless  it  is  made  clear,  for  them  to  fill  in 
this  blank? 

Attorney  General  Katzenbach.  Yes. 

Mr.  Autry.  One  more  question  in  that  connection,  Mr,  Attorney 
General.  There  is  a case,  Gideon  versus  UiiiUd  States,  and  this  is  not 
the  famous  Gideon  case;  jt  is  an  8th  circuit  case  that  came  out  of 
Missouri  in  1931,  The  court  held  that  it  was  reversible  error  to 
permit  the  court  to  send  a summons  to  petit  jurors  with  questionnaires 
respecting  religion,  occupation,  age,  family,  and  previous  service  as 
a juror. 
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This  was  a circuit  case,  not.  al  Supreme  Court  case.  I hftve  a copy 
of  that  here— ^-do  you  see  anycorinict  with  that  holding,  or  do  you 
disagree  with  that  holding?  . • 

■ ' Attorney  General'  Katzenbach.  I am  frankly  not  familiar  ’enough 
With  the  case  to  say.'1 1 ■ 

Mr.  Autry.  I understand  that. 

Attorney  General  Katzenbach.  I would  say  this.  The  Supreme 
Court  has 'made  it  clear,  at  least  as  far  as  the  deorees  are  concerned, 
that  records  of  race  may  be  kept  in  various  instances.  As  I just  look 
at  the  case  as  you  have  handed  it  to  ine,  it  seems  to  me  at  least  some 
of  the  questions  that  they  ask  on  this  are:  married  or  single,  how 
many  children,  boys  and  girls,  and  are  you  in' favor  of  prohibition, 
I think  that  would  go  along  with  your  court  on  that.'  I -think  that  is 
the  wrong  thing  to  ask  somebody.  ^ , 

Mr  Autry.  The  thrust  of  the  opinion  I think  is  on  page  420,  and 
I think  I have  the  same  copy  you  do*  the  right-hand  Column,  in  which 
the  Court  states: 

The  question  of  the  questionnaire  upon  jurors  must  have  been  painful.  They 
must  have  been  led  to  believe  that  the  Government  had  some  purpose  in  asking 
questions  about  their  beliefs  and  was  keeping  a record  of  their  answers  for  future 
use.  They  doubtless  were  led  to  believe  also  that,  in  .the  minds  of  .Government 
officials  at  least  their  usefulness  as  jurors  was  In  some  way  affected  by  their  beliefs 
about  which  inquiry  was  iriade.  It  is  not  ImphtBlble  that  they,  were  led  to  think 
that  the  Government  intended  to  influence  them  in  their  beliefs.  ; ; ’ !:  ■" 

It  goes  on  to  say:  V/,  . ;l 

. , Had  Buch  a questionnaire  been  sent  out  by  attorneys  for  some  of  the  defendants 
awaiting  trial,  we  cannot  doubt  that  the  proceeding  would  have  been  open  to 
severe  criticism,  ‘ , . . 

i You  do  not  believe  that. in  the,  content:  title  I,  the  Court’s  criticism 
of  that  questionnaire  is  a serious  problem.  . ■ 

Attorney  General  ICatzenpach,  No;  I would  think— I would  not 
think  so.  . ' / 

Mr.  Autry.  Another  question.  I know  you  have  noticed  in  recent 

weeks . 

Attorney  General  Katzenbach.  With  the  exception  of.  religion. 
This  does  not  go  to  any  beliefs,  opinions,  anything  of  that  kind, 

Mr.  Autry.  And  you  did  state  that  you  would  have : no  objection 
to  striking  religion.  - / 

Attorney  General  Katzenbach.  That  is  right. 

Mr.  Autry.  Right.  I have  absolutely  no  knowledge  as  to  the 
existance  of  discrimination  agains>  Mexican- Americans  in  some,  parts 
of  our  country  but  in  rocent  weeks  there  have  been  increasing  allega- 
tions of  such  discrimination.  There  is  nothing  in  the  questionnaire 
which  would  elicit  information  as  to  whether  these  people  might  be  of 
thut,  I do  not  know  what  you  would  call  it,  national  origin,  ancestry, 
race. 

Attorney  General  Katzenbach.  I suppose  that  would  he  national 
origin,  . . 

Mr.  Autry.  But  national  origin  is  not  included  & title  I. 

t 
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Attorney  General  Katzenbach.  No;  it  is  not  an  item  of  information 

that  would  be  elicited  on  the  form*  -,h.  .• 

Mr.  Autry.  And  you  do  not  see  any  necessity  for  including  it?  : 
Attorney  General  Katzenbach.  No.  I do  not  believe  bo,  ,1  do 
not  have  any  objection  to  national  origin,  to  the  extent  that  that  is 
felt  to  be  relevant,  If  there  has  been  discrimination  in  that  regard, 
then  I do  not  have  any  objection  to  it. 

Senator  Ervin.  I have  always  wondered  what  national  origin  is. 
Mr.  Autry.  Just  as  race  and  sometimes  religion,  are  sometimes 
undeterminable.  I am  not  sure  everyone  knows  exactly  what  their 
national  origin  is  and  there  might  be  arguments  in  the  same  family 
as  to  what  that  would  be. 

Attorney  General  Katzenbach.  That  is  true.  It  proves  too  much 
in  a way. 

Mr.  Autry.  Exactly. 

Attorney  General  Katzenbach.  When  you  say  race,  it  can  be 
difficult  to  determine.  The  fact  of  the  matter  is  that  race  is  usually 
determined  or  determinable  at  least  in  the -ways  that  affect  bias,  and 
I think  you  say  national  origin  it  is  difficult  to  determine.  That 
may  be  true,  but  I think  it  has  been  true  in  the  past  in  parts  of  this 
country  and  perhaps  in  the  present,  but  Mexican-Americans  have 
apparently  been  identifiable  enough,  to  be  discriminated  against. 

Mr.  Autry.  The.  point  I am  coming  to,  Mr.  Attorney  General,  is 
that  if  you  do  not  think  on  this  same  oasis  that  we  could  also  elimi- 
nate race  from  the  form.  It  would  seem  that  the  procedures  that 
you  have  built  into  title  I do  not  allow  any  room  for  discrimination. 

I think  that  you  have  gone  to  great  lengths  to  insure  that,  and  I 
just  wonder  if  there  is  any  need  for  asking  race  on  a questionnaire. 

Attorney  General  Katzenbach,  I think  we  have  gone  to  lengths 
to  avoid  this.  The  reason  for  this  being  in  was  really  just  as  a cross- 
check for  the  provisions  which  allow  you  to  supplement  the  list  from 

voter  registration  lists, . 

That  is  if  you  find  that  out  of  this  you  are  not  getting  very,  much 
of  a proportion,,  then  perhaps  it  could  be  done,  in  that  way,'.  That 
is  the  purpose  of  it,  and  I would  think  that  without  the  extent  that 
that  purpose  is  not  necessary,  that  sufficient  information  pen. (t>e 
gotten  from  voter  registration  lists  alone,  these  things  on  the  form 
could  be  eliminated.  But  since  many  voter  lists  do  not  reflect  race, 
we  need  to  elicit  that  on  our  form. 

The  difficulty  of  eliminating  race  is  you  never  know  what  you  have 
done  afterward,  and  there  may  be  some  satisfaction  at  least  for  a 
period  of  time  in  knowing  what  kind  of  a cross  section  you  are  getting. 

Mr.  Autry.  But  it  would  bo  impossible  to  compile,  meaningful 
statistics,  if  people  are  not  required  to  fill  in  race  as  you  have  .said 
they  should  not  be. 

Attorney  General  Katzenbach.  I thought  the  race  problem  was 
relatively  simple*  At  the  time  I was  thinking  of  it,  I must  confess 
I was  not  thinking  of  Hawaii  but  perhaps  there  could  be  some  diffi- 
culties on  this. 

But  my  response  this  morning  was  I think  that  if  they  do  not  want 
to  fill  in  their  race,  if  they  do  it  in  tho  presenco  of  the  jury  commis- 
sioners, the  ohances  are  ft  is  not  going  to  make  many  mistakes  on 
this  in  the  jury  situation.  It  may  make  a few. 
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- 'Mr/1  AutrY.  In  a reply  to' 1 thh  chairman  a few  minutes  ago,  you 
made  it  clear,  and  in  your  statement  1 thinkalso,  that  title  I!  would 
not  nullify  laws  which  exempt  Women  from  service  or  offer  other  ex- 
emptions from' service  oh 'juries. 

■ Attorney  General  Katzenbach.  The  type  that  prevent  women 
from  serving,  it  would  nullify  thosd. 

Mr.  Autry,  Right,  but  an  exemption: 

Attorney  General  Katzenbach.  There  is  the  type  that  say  women 
are  exempted  unless  they  volunteer,  I believe  it  would  eliminate  those. 
Beyond  that,  if  they  want' to  exempt  women  on  their  request,  it  would1 

hot  effect  that.  . - . 

Mr.  Autry.  The  only  reason  I mention  that  is ; that  Judge  Vender-: 
bilt — I am  sorry  I do*  riot  have  any  latbr’ statistics,  but  L could  riot 
find  any — said  that  26  States  automatically  excluded  those  classes  of: 
persons  who  had  exemptions,  such  as  women,  doctors,  lawyers,  public 
servants,  because  there  was  no  sense  in  having  them  come  down  to 
the  courthouse,  if  they  had  an  exemption.  * 

They  presumed  that  persons  in  the  exbmp ted  classes  would  probably 
go  ahead  and  use  their  exemption.  I just  wonder  if  this  remains  true; 
if  it  would  not  frustrate  the  policy  of  titles  I and  II,  and  whether  you 
have  any  information  on  that.  ' 

Attorney  General  Katzenbach.  I do  not  really  have  any  informal 
tion  on  that.  I would  think  that  that  would  come  pretty  close  to 
violating  section  201.  If  you  say  since  women  are  permitted  the 
privilege  of  being  exempted,  we  are  never  going  to  let  a women  be  on 
a jury  panel,  I would  tnink  that  was  probably  aertying  them  the  right 
to  serve.  ’ 

Mr.  Autry,  In  practice  it  would  be  denying  the  right  to  serve. 
Attorney  General  Katzenbach.  And  J.  would  think  that  that  prac- 
tice would  be  outlawed  here.  I mean  after  all,  let  me  put  it  in  another 
context  and  say  suppose  they  said  "We  are  going  to  exempt  Negroes 
from  service.  Therefore  we  will  not  ask  any*  Negroes.’*  It  might 
make  a clearer  case. 

Mr.  Autry.  As  the  chairman,  said  this  morning,  Mr,  Attorney 
General,  the  subcommittee  contacted  the  Judicial  Conference  and  the 
American  Law  Institute  and  the  American  Beit  Association,  and  the 
American  Trial  Lawyers  Association;  and  requested  aU  of  them  to 
give  us  any  opinions  they  had;'  any  criticisms  they  had  of  title  I and  II. 

Each  of  the  organizations,  with  the  exception  of  the  American  Trial 
Lawyers  Association,  Which  is  going,  to  testify  in  favor  of  title  I,  said 
that  it  would  take  at  least  a year)  more  probably,  for  them  to  go 
through  the  normal  processes* to  pome  tip  with  an  official  opinion. 

Several  lawyers  at  the  same  time  Jvere  very  concerned  that  we  did 
not  have  these,  expert  opinions,  although  as  y6u  pointed,  but  this 
morning  we  are  not  required  to  receive  expert  testimony; 

Congress  passes  legislation  without  it.  But  as  you  also  know,  it 
is  the  normal  practice  of  the  Subcommittee  oh  Improvements  in 
Judicial  Machineiy  to  request  the  concurrence  of  at  least  the  Judicial 
Conference  in  its  legislation. 

The  same  lawyers  suggested  that  if  you  waited  this  long — and  on 
such  proposal  Was  inadp  in  the  1964  act  or  the  1966  act — that  you 
could  wait  another  year,  until  these  organizations  did  have  A phance 
to  go  over  this  legislation  in  fine  detail.  , i ; 

It  is  alleged,  tjb&t  there  is  less  jury  discrimination  now  than  at  any 
previous  time  in  thp  South.  , 
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I jiote  that  in  thi1  Washington  Post  oft  March  9,  4966)  the  head  line: 
“White  Jury  Convicts  Four  Others  in  Beating."  This  was  a Kii  Kiux 
I0an  case,  and  yhui  are1  probably  aware  Of  it.  ’ ! ' 

Or  courseinthe  Liuzzo  ease  there  was  a conviction  from  a jury* 
which  was  composed  oMl  whites  and  1*  Negro.  1 ! : 1 ; 

. I have  a letter  from  the  publisher  or  the  managing  editor  of  the 
Ahnjston, ’Ala.,  Star  who  states  that  the  Library  of  Congress  is  rnis^ 
taken j ! . ! ' ■.  ■ ;•  ' ..v- 

• Hubert Damon  Strange  was  convicted  iri' November  1965  for  the  night  riding 
slaying  of  Willie'  J3re  water,  a Negro  foiiiidry  worker.  The  incident  occurred  Oh* 
the  night  of  July  15/4966  following  the  second  of  a aeries  of  so-called  white  man's 
rallies  at  the  "county  court  house.  :.r:  . •*  •. 

; T lie. st ate  had  no  physical  evidence -or  no  eye  witnesses  to  present  at  the  trial, 
which  'jUrom  explained  was  the  reason  they  voted  tdcbnviot  Strange  of  a reduced 
charge  of  second  degree  murdCr.  He  was  sentenced  16’  ten  'yeate  in  the  State 
penitentiary.  : y:  '■  ’■  vr  ' 

I also  note,  in  the  Washington  Star  another  case  where  an  all  white 
Mississippi  jury  convicted  a white  Man  fOi*: raping  a Negro  girl.  ' 

In  view  of  that,  and  in,  view  of,  whet  you- said  this  morning  con- 
cerning the  Mississippi  Supreme  Couit  is  there  an  improved  climate  in 
the  last  year? 

Attorney  General  Katzenbach.  Yes,  I think  there  is  an  improved1 
climate.  I'  think  we  have  a long  Way  to  go  to  get-  where  I would  like 
to  see  us  be.  / 

Mr;  Autry.  Is  there  any  reason  the  administration  did  not  pro- 
pose laws  subh  as  this  last  year;  or  the  year  Before?  ; 

. Attorney  General  Katzenbach,  Yes,  there  Were  reasons  for  it. 
One  major  reason  for  it ‘is  that  we  had  great  difficulties  devising  title  I 
and  devising  that  kind  of  a system  with  respect  to  Federal  courts 
until  the  Voting  Rights  Act  of  1965  was  passed,  because  we  had  no 
list  that  we  had  great  confidence  that  we  could  go  to.  We  did  propose 
legislation  which  would  have  taken  us  a little  of  the' way,  not  very  far.1 
Mr.  Autry.  Are  you  speaking  of  H.R.  5640?  ' ■ 

Attorney  General  KatzeNbach.  Yes.  There  were  those  reasons. 
Furthermore  it  seems  to  me  that  both  the  Civil  Rights  Act  of  1964 
and  the  Civil  Rights  Act  of  i965,  neither  was  presented  by  the 
administratioh  on  the  theory  that  this  was  all  of  the  civil  tights  legis- 
lation that  was  necessary  ana  important  to  be  enacted.  I understand, 
the  thrust  of  your  question,  it  is  why  did  we  not  propose  these  bills 
in  1963. 

Mr.  Autry.  If  the  problem  was  worse  last  year  thati  it  is  this  year, 
why  was  legislation  not  proposed  last  year,  and  why  can  we  not  Wait 
one  more  year  sothat  we  can  get  the  opinion  of  the  Judicial  Conference. 

Attorney  General  Katzenbach.;  Well,  I think  that  it  is  important 
to  deal  with  this  it  this  time.  If  you  want  the  opinions  of  those 
groups^  they  want  to  have  the  opportunity  to  see  how  this  .is  in 
operation,  if  they  want  to  make  amendments  they  could  make  those 
amendments.  But  I would  be  very  strongly  .opposed  to  Waiting  for 
what  I think  is  important  and  necessary  legislation,  and  I hope,  .1 
believe  that  it  can  and  should  be  enacted  this  year. 

Mr.  Autry,  Since  you  mentioned  the  bill  which  you  did  propose 
last  year  and  which  has  passed  the  ftbuse  and  was  reported  out  of 
the  Judicial  Improvemen  ts  Subcommittee,  I'll  ask  you  if,  by  support^ 
ing  this  measure,  you  withdraw  your  silpport  of,  H.R.  5640  Which  to 
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Borne  extent  at  least  would  conflict  with  the  bill,, that  is  , before  up 
today? 

Attorney  General  Katzenbach.  This  is  the  bill  that  we  want; 
Tins  bill:  would:  supersede  anything  that  is.  necessary  in  that  bill. 
It  incorporates  the  parts  of  that  bill  that  we  thought  were  important. 

That  bill  was  introduced  in  1961  actually*  if  I recollect  correctly, 
and  in  that,  instance  the  Congress  waited  some  time  to  enact  it.  It 
was  introduced  because  a number  of  judges  felt  that  they  had  no 
control  over  what  the  jury  commissioner  was  doing,  even  if  a jury 
commissioner  was  doing  something  that  they  disapproved  of. 

I disagreed  then  and  I disagree  now  with  the  view  that  the  district 
court  judge  cannot  tell  his  jury  commissioner  how  to  select  a jury 
and  the  process  to  put  in,  and  if  he  does  not  like  that,  cannot  get  rid 
of  the  jury  commissioner  and  get  another  one. 

About  half  of  the  judges  or  somewhat  more  of  the  judges  think  they 
have  that  power.  Some  think  they  do  not.  But  really  the  major 
purpose  of  that  bill  was  simply,  to  tell  the  judges  they  had  a power 
that  I quite  frankly  thought  they  already  had,  and  it  was  not  aimed 
at  any  really  or  the  problems  which  this  bill  is  aimed  at. 

It  was  just  aimed  at  such  things  as  PTA  lists,  where  we  were  in 

freat  fear  that  any  prosecution  we  succeeded  on  could  be  undone 
ecause  the  way  the  commissioner  was  selecting  the  jury  list,  even,  in 
instances  where  the  chief  judge  agreed  with  iis,  that  this  was  terrible. 

Mr.  Autry.  Mr.  Friesen  testified  just  last  year  on  this  bill,  and 
one  of  the  reasons  for  proposing  it  was  the  flexibility  that  it  would 
permit  in  jury  selection  to  account  for  the  needs  of  particular  districts. 
Of  course  S.  3^96  would  invoke  a standardized  procedure,  would  it 
not?  ... 

Attorney  General  Katzenbach.  Yes / and  I think  the  two  state- 
ments are  totally  consistent,  I . think  without  the  Voting  Rights  Act 
of  1966,  without  being  able  to  use  the  yoter  list  there,  in  order  to  ac- 
complish the  same  objectives,  it, was  essential  that  there  be  flexible 
approaches  if  any  steps  were  to  be  made  in  this  direction. 

I think  with  that  kind  of  a list  available,  that  the  need  for  flexibility 
and  the  arguments  for  flexibility  fall  by  the  wayside. 

Mr.  Autry.  Mr.  Attorney  General,  the  remaining  questions  I aril 
asking  at  the  request  pf  either  the  American  Trial  Lawyers  Associa- 
tion or  the  attorney  general  of  Wyoming,  both  of  whom  nave  written 
to  us.  If  you  would' please,  sir,  comment  on  this  program  from  the 
attorney  general's  .statement; 


We  have  been  proud  In  this  State  of  blue  ribbon  juries  used  in  U.S.  District 
Court  for  the  District  of  Wyoming.  There  has  been  no  discrimination  on  account 
of  race,  color,  religion,  or  sex,  national  origin,  dr  economic  status.  The  currently 
existing  system  has  been  above  and  beyond  criticism.  ; ' 

I therefore  oppose  all  provisions  of  S.  3296  having  to  do  with  change  in  the 
present  system  of  selection  of  U.S.  district  court  juries.  I am  entirely  satisfied 
that  it  would,  significantly  lower  the  quality  of  juries  which  we  hove  enjoyed  In 
this  great  State  on  Federal  matters.  v 

Any  comment  on  that?  Of  course,  you  disagree,-  I think  you  have 
made  that  clear. 

Attorney  General  K^Tzenbach.  .1  would  like  to  ask  how  on  earth 
you  have  a blue  ribbon  jury  that  never  discriminates  in  the  .way  in 
which  he  says  it  never  discriminates.  . I jupt  dp  not  think  it  is  possible. 

Mr.  Autry.  \ think  perhaps  he  is  referring'  to  blue  ribbon  juries 
that  may  be  chosep  for  complex  antitrust  ^nattyrs  and  tax  cases. 
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Attorney  General  Katzenbach,  He  is  saying  that  if  you  have  a 
hlfie  tibbofi  ‘jirfy  there1,1  it’ makes  nip  disCrinunationon,1  among*  tfther 
'^h^-^chnomtb.Stathe?-’.  r\  ‘ '•*  ; ;i'/ ' ■ V'  *1,1  ' :V'  ** 

! ‘ ‘Mf.  AtJtaY.  Yes'. ' But  'oh  the  matte?  ofintelligehee,  J believe:  that 
is  in'j  £1%  sense  ip  which  he.  waS  •¥ efbrring  ttf  blud  'nbbbnjuries;  ■ ■ Blue 
ribboh!  juries  nevertheless  Would  bp  abolished 1 by  it.  * i > ; f , 

' Attorney  General  KatIsenbAcu.  He  may’ have,  a different  meaning 
of  blue  ribobn  juries  than  I have  customarily  thought  of  ihenf  being. 
But. I thought  that  blue-ribbon' juries  in  general  Han  ’been  taken  If  dm 
the  vjjjper  strata  of  your  society.  ' 

' Mi\  Atri'kY.  His  objection  to  title  II,  Mr.  Attorney  General,-  is 
based  dn  Wyoming  statutes  which  require  among  other  things  that  a 
person  to  be  a juror:  be  assessed  oh  the  last  assessment  role  of  the 
county.  He  claims  this  would  be  stricken  by:  title  II.  Do  you  have 
any  opinion  on  that?  . - : ; 

Attorney  General  Katzenbach.  Let  me  look  at  the  Wyoming  law. 
Mr.  Autry.  I suppose  this  would  be  something  like  the  chairman 
mentioned  in  North  Carolina.  / - 

Senator  Ebvin.  Mr.  Attorney  General — ^ ; 

Attorney  General  Katzenbach.  I think  it  probably  will  be.  1 
think  the  answer  is  that  that  probably  would  be  void  under  the 
’economic  status.  ' • : ;r  i:  ■'  ! : : 

. Senator  Ebvin,  Mr!  Attorney  General,  I am  confronted  with  the 
problem,  of  a toll  call  vote  at  the  present  moment,  and  I am  going  to 
leave.  Mr.  Autry  has  some  other  questions,  which  he  may  ask  after 
I leave.  ! 

Because  some  of  the  Senators  ere  not  yet  prepared  to  ask  you  ques- 
tions about  title  IV,  we  cannot  possibly  finish  today^ 

We  wish  to  have  you  back  at  as  early  a date  as* possible,  partic- 
ularly with  reference  to  title  IV,  and  at  that  same  time  I can  ask  a few 
questions  I have  about  title  III.  : ' 

I want  to  take  this  occasion  to  express  my  appreciation  personally, 
and  as  chairman  of  the  subcommittee^  my  appreciation  for  the  very 
fine  way  in  which  you  have  cooperated  with  the  subcommittee  in 
giving  us  the  benefit  of  your  views  of  the  constitutionality  and  the 
desirability  of  the  bill,  I appreciate  those  efforts  on  your  part,  not- 
withstanding the  fact  that  I do  hot  fully  concur  in  what  you  have  to 
say.  • ■'  ''  * ' • ' ' • • V: . 1 ; ' • • • ; 

Attorney  General  Katzenbach.  Thank  you,  Mr.  Chairman.  I 
appreciate  your  hourtesy.  > 

Senator  EUvin;  We  snail  try  to  arranges  convenient  date  for  you 
to  appear  again  aS  soon  as  reasonably  possible. 

Mr.  Autry.  Mr.  Attorney  General)  I do  Apologize1  for  holding 
you/ but  in  order  that  the  hearings  would  not  be  delayed,  we  did  not 
offer  an  opportunity  to  all  lawyers  who  wished  to  testify  on  his  own 
individual)  behalf  and  who  had  an  interest' in' titles  I and  II  but  we 
did  offer  them  a chance  to  send  in  statements  and  questions  which 
they  thought  should  be  put  to  you.  : ! - 

Attorney  Geheral  Katzenbach,  Sure. 

Mr.  Autry.  I will  try  to  be  very  brief.  Several  have  suggested 
. that  an  age  limit  be  plaped  on  Federal  jurors  of  70.  Do  you  have 
any  comment  on  that? 

i / ; Attorney'  General  Katzenbach.  An  upper  age  limit? 

Mri’AtiTiiY!  Ah  upper  age  limit.  ' 

ec-aoe— so- pt.  l — n f 
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■ Attorney  . General  Katzbnbach  . I do  not  hare  any  strong  feelings 
about  it.  My  own  experience  has  been  that  people  in  uppeir  ages 
vary  considerably  in,  their  abilities,  and  I would  have  thought  that 
it  would  be  sufficient  to  provide,  as  we  do  in  here,  that  a person  is  not 
. incapable  by  reason  of  mental  or  physical  infirmity.  I think  you 
can  get  a lot  of  jurors,  of  a fairly  advanced  age  that  are  perfectly 
and  physically  and  mentally  capable  of  serving,  and  I do  not  really 
thins  they  should  be  denied  the  opportunity  to  do  so. 

Mr.  Autry.  It  was  suggested  that  for  the  convenience,  6f  tile 
prospective  jurors,  that  the  form  be  sent  out  by  certified  mail  and 
returned  by  mail  rather  than  requiring  prospective  jurors  to  come 
into  the  clerk's  office  to  fill  out  the  forms,  I surmise  that  the  reason 
that  you  did  not  authorize  this  is  that  the  literacy  requirement  is 
fulfilled  by  the  filling  out  of  the  form  in  the  clerk's  presence;  is  that 
correct?, 

Attorney  General  Katzbnbach.  That  is  correct.  I can  see  the 
burden  of  a two-trip  system.  We  do  use  it  in  many  places  even  today, 

I think  it  would  be  possible  to  devise  at  least  in  areas  where  the  dis- 
tances were  long  or  there  was  expense  involved  in  this,  I think  there 
would  be  Ways  in  which  that  objection  could  be  met, 

I do  not  think  the  certified  mail  would  do  it  for  the  reason  ypu 
suggest.  I think  perhaps  filling  it  out  and  having  it  notarized,  if  you 
filled  it  out  in  front  of  a notary  public  and  sent  it  in  might  be  one 

Eossible  suggestion.,  It  is  worth  trying  to  think  of  ways  not  to  make  a 
urden  of  this  and  still  meet  the  standards  of  the  statute. 

Mr.  Autry.  Under  title  II,  again  for  the  record,  is  it  permissible  for 
States  to  authorize  a blue  ribbon  jury,  either  grand  or  petit,  for  anv 
kind  of  special  purpose? 

Attorney  General  Katzbnbach.  No,  sir. 

Mr.  Autry.  Or  special  trial? 

Attorney  General  Katzbnbach.  No,  sir. 

Mr.  Autry.  And  I take  it  from  your  answer  that  you  do  not  think 
that  policy  is  ever  served  by  requiring  or  authorizing  a blue  ribbon 
jury,  even  in  a State  case? 

Attorney  General  Katzbnbach.  Speaking  as  a prosecutor  I can 
see  a lot  of  advantagesto  a blue-ribbon  jury.  Speaking  as  a citizen, 
trying  to  be  a little  more  objective  about  it  as  a prosecutor  might,  I do 
not  see  much  excuse  for  blue-ribbon  juries. 

Mr.  Autry,  The  requirement  that  prospective  jurors  fill  out  forms 
indicating  race,  to  get  back  to  that  just  a minute,  is  in  conflict  with 
New  York  State  law.  Do  yoi^happen  to  know  whether  that  is  true 
• or  not?  I was  informed  that  it  wps  true. 

Attorney  General  Katzbnbach,  Filling  out  a form  for  Federal 
jury  service? 

Mr.  Autry.  No.  Under  certain  circumstances  would -jurors  not 
W reijuired  to  state  their,  race,  in.  the  discovery  procedures  under 

Attorney  General  Katzbnbach.  Only  if  they  kept  those  records. 
Mr.  Autry.  Only  if  they  kept  them.  , 

■ Attorney  General  Katzbnbach.-  If  they  did  not  keep  those  records, 
they  would  not.  If  they  were  found  to  be  discriminating,  .the  court 
could,  by  issuance  of  a decree/-,  require- them,  to  keep  those* records, 
and  it  would  pe  I think  just  a simple  supremacy  proposition  in  that 
instance.  / / * 

< ■■  / ' •*  
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Mr,  Autry.  Mr,  .Attorney  General,  this  is  a quote  from  the  office 
of  the  American  Trial  Lawyers  Association:  , , 

The  real  source  of  discrimination  In  jury  service--  ■ < 

And  I think  he  is  speaking  of  economic  discrimination  especially — 

BteuiB  from  the  severe  economic  burden  whioh  falls  on  the  working  man  and 
family  man  who  puts,  his  employment  ana'  income  in  jeopardy  by  the  requirement 
that  he  serve  for  30  days. 

Even  the  $20  per  diem  is  not  enough  in  certain  cases  to  alleviate 
this  hardship.  The  suggestion  is  that  we  reduce  service  to  1 Week 
or  the  completion  of  one  case.  Do  you  have  any  comment  on  that? 

Attorney  General  Katzenbach.  One  week  minimum  or  the  com- 
pletion of  one  case? 

Mr.  Autry.  The  point  is  that  the  juror — — 

Attorney  General  Katzenbach.  I see  the  point  of  it,  but  what  I 
cannot  honestly  answer  is  what  that  would  do  in  certain  districts, 
whether  this  would  involve  such  a rapid  turnover  of  jurors  in  some 
of  the  major  districts  that  I do  not  know  what  the  effect  of  that 
would  be.  We  thought  30  days  was  a pretty  reasonable  minimum 
figure,  I think  my  inclination  would  be  that  1 week  was  too  little. 

I think  there  could  be  compromises  in  between  those  two. 

I might  just  make  a comment  on  the  blue-ribbon  point.  You 
could  have,  by  educational  requirements,  some  blue-nbbon  effect 
that  could  be  left  to  the  State.  You  could  require  certain  educational 
requirements,  as  long  as  they  did  not  hite  too  deeply  into  economic 
status  and  raise  the  suggestion  that  you  were  discriminating  on  that 
score.  So  in  that  sense  we  eliminate  it  from  the  Federal  system,  I do 
not  make  too  flat  an  answer  in  terms  of  elimination  in  the  State  system 
because  objectively  applied,  educational  criteria  could  be  used. 

Mr.  Autry.  A college  education,  for  instance. 

Attorney  General  Katzenbach.  Could  be  used  in  the  selection  of . 
a jury,  as  long  as  in  that  respect  it  was  not  a device  used  to  exclude 
people  because  of  economic  status  or  race,  or  something  of  that  kind. 

Mr.  Autry.  A college  education,  for  instance,  would  be  an  objective 
device  for  a State. 

Attorney  General  Katzenbach.  I would  think  that  would  be  going 
too  far, 

Mr.  Autry,  Too  far. 

Attorney  General  Katzenbach.  It  would  be  eliminating  a tre- 
mendous amount  of  your  population  when  you  do  that. 

Mr.  Autry.  The  official  who  intends  to  testify  for  the  American 
Trial  Lawyers  Association  in  favor  of  title  I,  and  1 think  title  II  also, 
informs  us  that  he  may  testify  to  the  effect  that  he  is  a member  of  the 
bar  of  both  Connecticut  and  Florida,  and  that  although  there  is  no 
purposeful  discrimination  on  the  basis  of  race  in  either  State,  that 
there  is  effective  discrimination  on  the  basis  of  race,  but  that  is  prob- 
ably worse  in  Connecticut  than  it  is  in  Florida. 

You  do  not  have  any  surveys  or  information  on  the  States  other 
than  those  which  you  have  already  provided  the  subcommittee,  do 
you? 

Attorney  General  Katzenbach.  No.  I think  Florida  was  one  of 
the  States  in  there,  ^ 

Mr.  Autry.  Florida  was;  yes. 


2^6  diVitii  jaidifrs 

‘ Attorney  General  KxTfcENBACH.  The  Negro  population  in  Connect- 
icut is  quite  small,  ; 1 > , 

Mr.  Autry.  In  the  cities? 

Attorney  General. ICatzei^bach.  Yes;  it  really. is  quite  small,  the 
percentage  is  really  quite  small,  smaller  than  T had  thought  it  was 
when  I looked  at  the  actual  figures,  . 

Mr.  Autry.  Mr.  Attorney  General,  I think  that  concludes  it,  and 
I am;  awfully  sorry  I had  to  detain  you,  and  I do  appreciate  your 
staying  and  being  so.  courteous.  . 

Attorney  General  Katzenbach.  Thank  you. 

(Whereupon,  at  4:10  the  subcommittee  recessed  to  recon- 
vene at  2 p.m.,  Thursday,  June  9,  I960.) 
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THURSDAY,  JUNE  0,  1066 

United  States  Senate, 

Subcommittee  on  Constitutional  Rights 

of  the  Committee  on  the  Judiciary, 

Washington,  D.O. 

The  subcommittee  met,  pursuant  to  recess,  at  2 p.m.,  in  room  2228, 
New  Senate  Office  Building,  Senator  Sam  J,  Ervin,  Jr.,  presiding. 
Present:  Senators  Ervin,  Smathers,  and  Javits. 

Also  present:  George  Autry,  chief  counsel;  H.  Houston  Grdome, 
Lawrence  M,  Baskir,  and  Lewis  W.  Evans,  counsel;  and  John  Baker; 
minority  counsel. 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

I believe  counsel  has  a statement  to  make  with  reference  to  the  in- 
ability of  Senator  Hart,  who  was  scheduled  to  be  the  first  witness,  tb 
appear  at  this  time.  I will  ask  counsel  to  make  that  statement,  and 
then  we  will  hear  from  Senator  Douglas. 

Mr.  Autry.  Yes,  Mr.  Chairman. 

The  first  witness  originally  scheduled  for  today  was  Senator  Hart, 
who  is  the  principal  sponsor  of  the  administration  bill.  However,  be- 
cause of  bis  duties  today  on  the  floor  as  manager  of  another  important 
bill,  he  has  been  rescheduled  as  the  first  witness  for  tomorrow  morn- 
ing. Therefore  the  first  witness  today  will  be  the  Honorable  Paul 
Douglas,  Senator  from  the  State  of  Illinois. 

Senator  Ervin.  Senator,  we  will  hear  your  statement  at  this  time; 

I express  the  hope  on  the  pRrt  of  both  of  us  that  we  won't  have  any 
more  voting  interruptions  hn til  you  have  an  opportunity  to  finish 
your  statement,  because  I understand  you  have  to  go  to  Illinois  as 
soon  as  you  reasonably  can. 

Senator  Douglas.  I will  try  to  give  adequate  time  to  the  grueling 
cross-examination  which  I know  I will  experience. 

Senator  Ervin.  Well,  sir,  I will  promise  you  here  and  now  that  I 
will  refrain  from  cross-examination. 

STATEMENT  OF  HON.  PAUL  H.  DOUGLAS,  A U.S.  SENATOR  FROM 

THE  STATE  OF  ILLINOIS 

Senator  Douglas.  Thank  you  very  much.  ‘ 

Mr.  Chairman,  I am  here  today  to  testify  on  behalf  of  S.  2923  which 
I and  20  of  our  colleagues  introduced  as  early  os  February  10. 

In  the  areas  where  S,  2923  overlaps  in  subject  matter  with  the 
administration  bill  (S.  3296),  of  which  I am  also  a co-sponsor,  I 
believe  on  the  whole  that  the  provisions  of  S.  2923  are  superior.  There 
are  some  provisions  in  our  bill  which  are  not  in  the  administration  bill- 
and  our  group  urgently  believes  that  these  should  be*  included  an  a 
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meaningful  civil  rights  bill  this  year.  It  is  possible  that  the  ad- 
ministration bill  has  copied  some  of  the  features  of  our  earlier  bill; 
if  so,  we  are  pleased. 

In  addition,  in  the  administration  bill,  one  provision — title  IV; 
namely,  that  on  housing1 — is  not  a part  of  pur  bill,  and  I am  also  here 
to  testify  on  behalf  of  that  provision  of  the  administration  bill.  What 
I am  saying,  Mr.  Chairman,  is  that  we  hope  we  can  essentially  pass 
the  main  provisions  of  S.  2923,  plus  the  main  features  of  the  housing 
provisions  of  the  administration  bid,  , 

The  major  provisions  of  our  bill  include  (1)  first  of  all,  (title  I sec. 
101)  the  improvement  of  jury  selection  in  Federal  courts  so  as  to  avoid 
discrimination  on  grounds  of  race,  color,  sex,  religious  or  political 
affiliation,  oi*  economic  or  social  status — in  other  words,  so  that  juries 
may  represent  a true  cross  section  of  the  population. 

Secondly,  (title  I,  secs.  105.  106,  107  and  108)  where  people  have 
been  systematically  excluded  from  grand  or  petit  juries  on  grounds  of 
race  or  color  in  a State  or  local  court  and  where  a showing  and  proof 
of  such  systematic  exclusion  can  be  made,  then  the  provisions  of  the 
Federal  jury  selection  can  apply  to  the  State  and  local  courts,  by 
action  of  the  Federal  district  courts. 

Third,  the  bill  provides  (title  II,  secs.  201  and  206)  for  the  Federal 
courts  to  have  jurisdiction  over  certain  crimes  and  trials  arising  out 
of  civil  rights  cases  where  this  is  necessary  to  make  certain  that  the 
Constitution  of  the  United  States  is  carried  out.  I do  not  find  any 
equivalent  protection  in  the  administration  bill  and  I regard  this  as 
vital,  although  title  V of  the  administration  bill,  which  was  addcd  at 
a later  moment  than  the  advance  release,  does  attempt  to  deal  with 
this  matter.  We  also,  under  our  bill,  amend  the  United  States  Code 
to  broaden  Federal  offenses  in  the  area  of  civil  rights  (sec.  207). 

The  bill  also  provides  for  civil,  preventive  relief,  in  the  form  of  in- 
junction, to  those  who  exercise  their  rights  under  the  14th  amendment 
(title  III,  secs.  301-303).  The  purpose  of  this  provision  is  to  provide 
for  protection  in  advance  of  police  or  private  violations  against  those 
who  are  attempting  to  assert  their  lawful  and  constitutional  rights. 
In  other  words,  we  would  not  wait  until  the  crime  is  committed,  but 
would  tnr  to  prevent  the  crime  in  advance  by  obtaining  a restraining 
order  before  a Federal  court.  / 

In  addition,  the  bill/ provides  for  the  removal  of  defendants  from 
State  to  Federal  courts  where  it  can  be  shown  that  there  is  a segregated 
and  discriminatory  system  of  justice.  Later,  Mr.  Chairman,  I will 
speak  about  the  objective  criteria  which  we  attempt  to  lay  down 
to  determine  whether  or  not  there  is/a  segregated  ana  discriminatory 
system  of  justice.  1 ■ \ 

Our  bill  also  provides  for  civil  indemnification  awards  where  those 
who  are  exercising  their  lawful  and  constitutional  rights  can  be  com- 
pensated for  injury  to  them  qr  their  property,  . 

Finally,  our  bill  extends  the  FEPC  .provisions  of.  the  1964  Civil 
Bights  Act  to  State  and  local  government  units  .find,  especially,  to 
those  State  and  local  government  units  administering  justice.  These 
are  just  a bare  summary  of  the  majoi'  provisions  of  jour  bill. 

Now,  let  me  return  to*  the  need  for  and  p more  detailed  description 
of  our  bdl,  ; 

I believe,  that, all  of.  us  had  hoped,  when  the  jCivil  Bights  Act  of 
1904  and  the  Voting  Bights  Act  of  1905.  wOrq  passed,  that  those 
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acts  would  be  the  last  for  a rather  long  period  of  tiipe  and  that  jt 
woiild  not  be  necessary  for  Congress  to*  pass  any  more  legislation  in 
the  field  of  civil  rights  in  the  immediate  future.  ' . . , ' 

But  what  has  unfortunately  happened  is  that,  despite  the  judicial 
findings  of  the  Federal  courts,  and  despite  the  affirmations  by  Con- 
gress in  the  form  of  legislation,  it  has  become  extremely  difficult  for 
individuals  to  advocate  their  constitutional  rights  in  certain  sections 
of  the  South.  In  fact,  over  a large  portion  of  the  country,  men  and 
women  do  not  feel  free  in  asserting  their  legal  and  constitutional 
rights.  , . ; 

It  is  not  my  purpose  today  to  call  the  roll  of  . the  brutalities  and 
murders  which  have  been  committed,  nor  cite  the  instances  in  which 
juries  have  refused  to  convict  when  the  evidence  would  seem  to  the 
outsider  to  be  clear,  nor  to  go  into  too  much  detail  and  discussion  of 
the  composition  of  those  juries  and  of  the  influences  which  were  being 
brought  to  hear  upon  them. 

I have  assembled  a large  number  of  such  cases  and,  if  challenged, 
they  can  be  submitted.  J3ut  in  the  over  17  years  in  which!  have 
debated  this  issue  in  the  Senate,  ever  since  I jomed  our  body  in  1949, 
and  in  the  years  that  I have  discussed  tins  issue  in  virtually  every 
section  of  tne  country,  I hare  been  careful  not  to  use  any  language 
which  might  inflame  the  passions  or  set  one  race  agaitist  another  or 
one  section  of  the  country  against  another.  ^ 4 ‘ 

I know  that  this  is  a real  world,  and  that  passions  exist  and  that 
injustices  occur,  and,  as  a human  being,  I,  like  the  vast  majority  of 
mv  fellow  Americans,  fCel  keenly  about  these  issues.  However,  I 
believe  we  have  been  successful  in  conducting  the  discussion  in  the 
Senate  on  the  basis  of  logic,  with  a minimum  appeal  t6  the  emotion- 
arousing  instances  which  could  be  enumerated  at  great  length. 

Nevertheless,  we  as  Senators  cannot  pretend  to  be  ignorant  of  what 
as  men  we  know  is  real.  We  read  the  newspapers.  We  have  friends 
over  the  country.  We  talk  to  aggrieved  parties.  We  have  friends 
in  the  South.  And  so  we  know  what  has  been  going  on.  What  has 
been  happening  is  that  there  is  a matter  of  great  risk,  in  certain  sec- 
tions of  tne  South — I do  not  say  in  all — for  people  to  assert  their  con- 
stitutional rights,  and  it  is  excessively  difficult,'  even  when  the  case  is  \ 
overwhelming,  to  get  action  in  State  courts,  and  sometimes  in  Federal 
courts. 

Those  are  the  clear  facts  of  the  situation.  They  can  be  documented 
in  great  detail.  I am  not  indicting  any  section  of  the  country.  The 
great  crime  of  slavery — and  for  that  crime  we  have  been  paying^  for 
a century  after  the  abolition  of  slavery — has  poisoned  the  relation- 
ships of  people,  not  merely  in  the  South,  but  over  wide  areas  of  the 
rest  of  the  country  as  Well.  I have  often  said  that  in  the  North  and 
West  as  well  as  in  the  South  that  if  the  situations  were  reversed  the 
people  in  the  North  would  not  behave  any  better  than  the  people  in 
the  South  and  rould,  in  all  probability,  have  acted  in  a similar  way. 

The  bill,  which  21  of  us  introduced,  is  a relatively  simple  but. 

It  is  designed  to  assure  due  prooess  of  law  and  the  equal  protection 
of  the  laws  where  crimes  of  intimidation,  violence,  and  murder 
against  Negroes  and  civil  'rights  workers  lawfully  seeking  to  enforce 
tne  Constitution  now  go  unpunished.  ; I emphasize  the  words  “law- 
fully seekingto  enforcethe  Constitution.” 
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-The  bill  would  parry  out  many  of  the  proposals  of  the  Civil  Kight,^ 
Commission.  • • 

' In  going  , over:  the  report  of  the  Commission  on  Civil  Rights,; I 
would  say  that  virtually  every  enforcement,  provision  of  the  present 
bill  merely  carries  .out  a recommendation  previously  made  by  the 
U.S.  Commission  on  Civil  Rights. 

■ In  the  first  place,  the  bill  is  designed  to  improve  the  selection  of 
juries  in  both  State  and  Federal  courts.  Jury  lists  are  sometimes 
manipulated  in  a strange  and  wonderful  way  to  obtain  virtually  all 
white  juries  or  such  overwhelmingly  white  juries  as  to  make  any  othet 
representation  merely  token  and  of  no  account.  Our  bill  provides 
for  a representative  cross  section  of  the  population  on  jury  lists,  aud 
to  avoid  discrimination  on  grounds  of  race  or  color  in  the  selection  of 
juries.  . . 

We,  in  effect,  provide  for  & broad  list,  and  then  selection  within 
this  list  by  lot,  with  the  proviso  that  the  representation  of  any  race 
should  not  be  less  than  two-thirds  the  proportion  which  that  racial 
group  has  in  the  population. 

In  other  wordB,  if  20  percent  of  the  population  of  the  State  is 
Negro,  that  on  the  list  not  less  than  13  percent  should  be  from  the 
Negro  race.  Very  frankly,  Mr.  Chairman,  I think  this  should  also 
include  the  Latin  Americans  of  the  Southwest,  who  in  many  respects 
are  treated  as  badly  as  Negroes,  We  are  interested  in  the  protec- 
tion of  all  minority  groups,  and  in  a,  jury  system  which  will  not  be: 
weighted  against  them  or  weighted  against  any  group. 

That  is  Buttressed  by  provisions  which  woula  set  up  jury  commis- 
sions in  each  Federal  district  court,  which  would  put  into  effect  a 
sampling  plan  subject  to  the  approval, of  the  Director  of  the  Adminis- 
trative Office  of  U.S,  Courts  which  would  furnish  a representative 
cross  section  of  the  population  of  the  Federal  district  without  exclusion 
on  the  basts  of  race,  color,  sex,  religious;  or  political  affiliation,  or. 
economic  or  social  status.  1 

In  addition,  literacy  tests  are  banned  for  Federal  juries,  but  the 
judge  may  exclude. illiterate  jurors  from  particular  cases  where  read*-, 
mg  is  a significant  factor,  except  that  no  person  shall  be  excluded  qn 
this  ground  who  has  completed  the  sixth  grade  in  an  English  language 
school. 

With  regard  to  the  State  courts,  when  a Federal  district  court  finds 
that  there  has  been  discrimination  on  the  ground  of  race,  or  color,  tbe 
Director  of  the  Administrative  ‘pffice  of  the  U.S.  Courts  would  take 
over  and  would  administer  the/selection  of  juries  under  the  Fedqral 
system  created  by  this  act,  and  hp  might  use  tb©  Federal  jury  list  if 
tnat  were  practical.  In  other  words,  discrimination  on  grounds  of 
race  or  color  is  the  trigger  for  Federal  action,  but  where  this  discrimi- 
nation is  found,  the  jury  rules  for  fair  juries  apply. 

These  can  be  ordered  into  effect  only  by  a Federal  judge  and  upon 
appeal  of  the  Attorney  General,  Op  course,  the.  assistance  of  the 
Bureau  of  Census  can  be  called  upon  in  the  preparation  of  repre- 
sentative cross  section^  of  the  population.  / '• 

The  second  feature  is  an, extremely  important  ode  because  it  makes 
it  possible  for  the  Federal  courts  to  nave; jurisdiction  of  certain  crimes 
when  Federal  prosecution  is  necessary. .to  assure  equal  protection  of; 
the  laws.  That  may  seem  to  some  to  be  a'  yery  radical  proposal, 
biit  I would  like  fe  read  from  the  report  pf  the/Civil  Rights  Commis- 
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sion  for  1963,  page  126,  recommendation  No.  4.  The  Commission 
recommended : . 

That  Congress  amend  Sec.tion  1443  of  Title  28  of  the  United  States  Code  to' 
permit  removal  by  the  defendant  of  a state  civil  action  or  criminal  prosecution 
to  a district  court  of  the  United  States  in  eases  where  the  defendant  cannot,  in  the 
state  court,  secure  his  civil  rights  because  of  the  written  or  decisional  laws  of  the 
state  or  beoause  of  the  nets  of  individuals  administering  or  affecting  its  judicial 
process. 

So,  we  are  merely  carrying  into  effect  the  very  important  recom- 
mendation on  this  point  by  the  Civil  Rights  Commission.  That  was 
a unanimous  recommendation. 

If  we  may  put  this  in  simple. terms,  perhaps  I should  list  the  objec- 
tive criteria  for  determining  whether  or  not  there  is  discrimination  in 
State  courts.  Such  discrimination  would  be  judged  to  exist: 

Where  members  of  the  racial  or  color  group  are: 

1.  Systematically  excluded  from  jury  service. 

2.  Systematically  denied  the  franchise  in  elections  for  judges,  prosecuting  offi- 
cials, states  attorneys. 

3.  Systematically  segregated  or  discriminated  against  in  jails,  police  stations, 
courts  or  other  public  buildings  relating  to  the  administration  of  justice. 

4.  Systematically  subjected  to  harsher  punishments  upon  conviction. 

6.  Systematically  subjected  to  more  onerous  terms  or  conditions,  of  bail  or 
conditional  release. 

We  have  tried  to  spell  out.  five  objective  criteria  which  the.  several 
district  courts  may  follow  in  determining  whether  or  not  a civil  rights 
case  should  be  transferred  within  a given  jurisdiction  from  a State  to 
a Federal  court.  ... 

There  must  be  proof  of  such  a segregated  system  of  justice,  and  in 
the  second  place,  a certificate  by  the  Attorney  General  of  the  United 
States  for  prosecution  in  the  Federal  court  would  fulfill  the  responsi- 
bility of  the  U.S.  Government  to  assure  equal  protection  of  the  laws. 

Under  similar  circumstances,  the  Attorney  General  may  remove  to 
Federal  court  a case  which  has  already  been  commenced  in  a State 
court.  Under  our  bill  these  provisions  last  for  only  1 0 years  and  expire 
on  the  first  of  January  1975,  or  perhaps  more  technically  speaking, 
10  years  after  the  date  of  enactment  of  this  measure. 

We  hope  that  this  will  stimulate  the  States  to  purify  their  own  jiiry 
systems  and  to  improve  their  own  systems  of  justice  so  that  the 
transfer  of  jurisdiction  need  not  occur  in  many  cases,  but  will  be  held 
in  reserve  and  be  employed  only  if  the  States  and  the  civil  subdivisions 
thereof  continue  to  be  derelict. 

(At  this  point  of  the  proceedings,  Senator  Smathers  entered  the 
committee  room.) 

This  title  would  also  amend  section  241  of  the  United  States  Code 
to  broaden  Federal  offenses  in  the  area  of  civil  rights.  It  is  believed 
that  this  broadening  of  Federal  offenses  may  be  the  least  important 
part  of  the  title.  But  we  submit,  Mr.  Chairman,  the  killer,  of  a civil 
rights  worker  ought  to  be  tried  for  the  crime  of  murder  in  a Federal 
court  rather  than  for  depriving  someone  of  his  constitutional  rights, 
which  is  the  main  avenue  of  approach  now.  Basically,  that  is  what 
this  title  does. 

In  addition,  we  have  part  III  which  really  restores  the.  original 
title  III  of  the  1957  civi^rights  bill.  This  provides  preventive  relief 
in  the  form  of  injunctions  to  those  .who  exercise  rights  under  the  14th 
amendment  to  the  Constitution.  As  I have  said,  this  is  in  a sense 
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the  old  title  III  or  part  III  of  the  1957  bill,  which  woe  debated  before 
the  Senate  for  many  weeks,  and  upon  which  there  was  a rather  close 
vote.  It  permits  an  individual  or  the  Attorney  General  to  obtain 
injunctions  against  violations  of  constitutional  rights.  This  is  now 
true  in  many  circumstances,  such  as  segregation  in  the  schools,  segre- 
gation in  public  facilities;  the  denial  of  voting  rights,  and  the  rest;  but 
the  proposed  authority  would  also  provide  protection  against  police 
violence -and  private  violence,  and  ao  it  in  advance,  rather  than  to 
have,  as  so  often  occurs  at  present,  futile  subsequent  trials  almost 
universally  resulting  in  acquittal. 

The  fourth  title  provides  for  the  removal  of  defendants  in  certain 
cases  from  State  to  Federal  district  courts.  What  I discussed  before 
was  where  a person  guilty  of  attacks,  offenses,  could  have  their  cases 
transferred  and  the  other  is  where  defendants  can  have  their  cases 
transferred.  This  is  where  a county  or  other  political  subdivision 
provides  a segregated  and  discriminatory  system  of  justice,  and  the 
criteria  are  the  same  as  those  which  I have  already  mentioned. 

Where  a county  or  other  political  subdivision  provides  a segregated 
and  discriminatory  system  of  justice,  those  who  attack  Negroes  and 
civil  rights  workers  have  almost  universally  done  so  with  impunity, 
while  Negroes  and  civil  rights  workers  who  themselves  are  charged 
with  crimes  have  not  received  fair  trials. 

Just  as  title  II  of  this  bill  provides  for  the  prosecution  in  the  Federal 
courts  of  those  who  attack  Negroes  and  civil  rights  workers  in  area3 
of  segregated  justice,  to  title  IV  permits  the  removal  to  Federal 
courts  of  Negroes  and  civil  rights  workers  who  are  subjected  to 
prosecution  in  such  areas. 

A somewhat  novel  feature  is  introduced  by  title  V,  which  I think 
is  crucial.  It  provides  for  civil  indemnification  awards  by  a Federal 
board  in  certain  cases  where  a person  is  injured  in  his  person  or 
property  or  is  deprived  of  his  life  while  he  is  lawfully  exercising  rights 
protected  by  the  Constitution.  This  would  be  done  by  creating  an 
indemnification  board  within  the  Civil  Eights  Commission  to  indem- 
nify persons  killed  or  injured  or  who  have  lost  their  property  because 
of  lawful  civil  rights  activities.  I emphasize  lawful  civil  rights 
activities.  Just  as  the  Federal  Government  assists  those  who  have 
served  their  country,  and  just  as  States  provide  compensation  for 
injured  workmen,  so  those  hurt  in  the  struggle  for  civil  rights  should 
also  be  compensated. 

Under  this  title,  the  Federal  Government  would  make  payments 
to  the  injured  person  and  would'  then  have  the  right  to  collect  such 
payments  from  the  person  or  persons  who  caused  the  injury  and  from 
the  State  or  political  subdivision  >where  the  injury  was  caused  by  a 
person  acting  under  color  of  law,  ' V 

The  idea  that  persons  injured  by  unlawful  acts  should  be  allowed 
to  bear  the  full  burden  of  their  losses,  physical  and  financial,  is  being 
gradually  replaced  by  the  idea  that  the  community  owes  some  respon* 
sibility  to  those  people.  This  proposal  is  an  attempt  to  apply  that 
principle  to  the  field  of  civil  rights.  , •''•••• 

Title  VI  provides  that  the  FEPC  provisions  of  the  1964  Civil  Rights 
Act  shall  noW  be  made  applicable  to  State  and 'local  governmental 
units.  It  is  only  by  integrating  State  etnd  local  personnel  epgaged  in  | 
the  administration  of  justice  that  equal.protection  of  the  laws  can  be  a 
reality.  ✓ / / 
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As  I have  stated, ' the  Civil ; Bights  (jomniission  supports  most  of 
these  provisions.'.  . . •,{  v * -•  .v=  j*-, 

A recent  study  by; the  SoutheriiRegional  Council  cites  '93  deaths, 
arising  put  of  civil  rights  activities,  between  1.95$  and  1065,, 

The  American  Friends  Service  Committee^  the  National  Cbtiiipil  of 
Churches,  and  the  Southern  Regional  Council  have  documented  more 
than  500  cases  of  violence  in  civil  rights  matters  from  January  1961 
to  May  1966. ^ 

The  Civil  Rights  Commission  reports  150  serious  racial  incidents’  ip 
Mississippi.  s 

The  NAACP  has  forwarded  hundreds  of  complaints  to.  the  Depart- 
ment of  Justice. 

1 do  not  coll  the  roll  of  these  complaints,  though  I have  some  of  the 
most  prominent  cases  here,  for  the  reasons  I have  mentioned;  but  the 
solid  evidence  indicates , that  there  is  a need  for  action.  It  may,  be 
that  not  every  feature  of  the  bill  is  perfect,  but  I hope  that  it  will  be 
seriously  considered,  not  only  by  the  committee,  but  also  by  the  general 
public,  and  that  we  shall  recognize  the  deep  practical  problem  which 
underlies  this  whole  matter.  , 

We  sometimes  say  that  justice  delayed  is  justice  denied;,  but 
justice  which  operates  under  the  threat  of  fear,  intimidation,  physical 
violence,  and  other . improper  pressures  is  a justice  which  largely 
tends  to  be  inoperative,  justice  which  sometimes  proceeds  on.  the 
assumption  that  not  the  murderer  but  the  murdered  is  guilty;  We 
can  enact  all  the  laws  we  want;  the  courts  can  hand,  down  all  . the 
decisions  they  wish;  but  if  there  is  no  will  to  obey  these  .decisions 
and  if  those  who  resort  to  the  crudest  of  methods  and  then  deny 
them  and  are  often  almost  certain  to  .be  freed  in  any  court  before 
which  they  may  be  brought,  we  have  an  inoperative  system. 

I do  not  believe  anyone  is  more  desirous  of  preserving  the  functions 
of;  localities  than  I am.  I started  my  political  life  in  a humble  way 
as  an  alderman  of  a city.  I have  always  felt  the  importance  of  local 
self-government. 

It  is  my  sincere,  hope  that  this  threat  of;  the  removal  of  cases  to  the 
Federal  court  may  serve  as  such  a stimulus  to  State  action  that  it 
will  be  seldom  invoked. 

I live  in  the  hope  that  a new  spirit  is  rising  in  the  country  under- 
neath the  ashes,  and  that  more  and  more  the  American  people  in  their 
hearts  want  to  make  these  principles  of  equal  rights  a reality  and 
are  not  condemning  people  because  of  their  race  or  color. 

This  requires  to  a certain  degree  a good  deal  of  change  iq.  our 
thoughts.:  ■ . , ... 

My  mind  goes  back  to  1966  when  we  were  able  to  get  only  six  votes 
in  the  Senate  for  a civil  rights  measure.  However,  something  was 
started  with  that  discussion  which  helped  to  bear  some  fruit  iii  1957, 
1960,  1963,  1964,  and  1965.  I hope.  that,  the  measure  we  have  intro- 
duced may  have  a somewhat  similar  effect.  ; V . ; 

And  now  may  I take  up  title  IV  of  the  administration’s  bill  which 
deals  with  housing?  : Many  southern  advocates  of  segregated  schools 
have  reproached  us  northerner  i who  have  .supported  the,  Supreme 
Court  decisions  on ^desegregation, .. and -who  have  tried,  toVgive,  them 
practical  vitality,  with  being -insincere  .and,  in,  fact,  hypocrites  Tiiey 
told  us  and  they  still  tell  us,  “You  are  opposed  to  legal  segregation  of 
the.  schools  in  the  South  but  you  defend  de  facto  segregation,  in  the 
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North:1*  First;  let  me  say  that  de  facto  segregation  is  not  as  bad  as 
legal  segregation  since  in  school  districts,  in  mixed  neighborhoods,  the 
schools  are  desegregated  while  in  legally  segregated  school  districts  a 
change  in  a neighborhood  conditions  cannot  produce  an  increase  in 
desegregation,  without  taking  legal  action. 

Nevertheless,  de  facto  segregation  is  not  desirable  and  we  should 
proceed  in  the  North  to  practical  desegregation.  Our  support  of 
title  IV,  of  the  administration 'st  bill,  should  he  proof  that  we  are  not 
hyprocrites  and  that  we  are  willing  to  apply  to  ourselves  what  we 
prescribe  for  the  South. 

For  the  large  degree  of  de  facto  segregation  in  the  big  cities  of  the 
North  is  due  to  the  practice  of  tightly  compacted  Negro  and  Latin 
American  neighborhoods.  Elementary  schools  must,  in  the  main, 
follow  neighborhood  patterns  because  of  the  necessity  that  a child 
should  not  have  to  walk  too  far  to  his  school.  On  the  whole,  a 15- 
minute  walk  is  about  as  far  as  a child  should  be  asked  to  travel  on  his 
way  from  home  to  school.  Perhaps  10  minutes  would  he  a more 
convenient  radius.  The  distance  for  high  school  students  can  be 
greater,  but  even  here  there  are  limits.  Ir  virtually  all  the  homes  in 
the  neighborhood  are  lived  in  by  people  of  one  race,  then  in  practice 
the  schools  will  be  attended  by  the  children  of  that  race.  That  is 
why  all  Negro  neighborhoods  give  rise  to  all  Negro  schools  and  all 
Latin  American  neighborhoods  create  all  Latin  American  schools. 
That  is  the  fundamental  reason  behind  de  facto  segregation  in  the  big 
Cities  in  the  North. 

Now,  to  a certain  degree,  many,  though  not  all  of  the  people  of  the 
same  race  like  to  live  together  since  they  share  a large  number  of 
common  interests  and  possess  much  the  same  background.  What 
Franklin  H.  Giddings  of  Columbia  used  to  call  “The  consciousness  of 
kind"  acts  as  a cohesive  force  to  hold  Buch  communities  together  and 
to  produce  as  a voluntary  derivative  a large  degree  of  racial  similarity 
in  the  people  who  live  in  the  same  neighborhood  and  whose  children 
attend  the  same  schools.  No  law  should  interfere  with  this  voluntary 
type  of  residence  provided  it  is  truly  voluntary  and  not  forced  or 
compulsory. 

But  there  will  be  some  who,  for  one  reason  or  another,  will  want 
to  live  in  a neighborhood  lived  in  largely  by  those  of  another  race  or 
other  races.  If  landlords,  however,  will  not  rent  or  sell  houses  to 
them  solely  because  of  their  color,  the  minority  groups  will  be  held 
against  their  will  in  segregated  neighborhoods  and  they  will  be  forced 
together  by  iron  bands.  And  their  children  will  be  forced  to  attend 
schools  which— naturally  enough — will  also  be  largely  segregated. 
If  the  minority  groups  are  also  economically  poor,  os  they  so  often 
are,  the  children  will  suffer  from  the  disadvantages  of  poverty  and  it 
will  be  hard  for  the  schools  to  compensate  for  this  lack 
As  long  as  potential  buyers  arid  tenants  of  homes  are  not  considered 
on  their  merits  in  the  sale  and  renting  of  homes  but  are  discriminated 
against  solely  or  primarily  because  of  their  race,  then  we  will  have 
de  facto  segregation  in  the  schools  and  we  will  justifiably  lay  our- 
selves open  to  .the  charge  of  implicit  hypocrisy.  V 

Bub  let  it  be  understood  that  the  adoption  of  fair  renting  or  home 
selling  practices  does  not  mean  that  tenants  oV  purchasers  paust  be 
accepted  merely  because  they  are  members  (of  a minority  race.  If 
they  are  of  a bad  moral  character,  their'  applications  for  renting  or 


CIYII,  RIGHTS 


259 

purchasing  a house  or  apartment  may  be  rejected  just  as  firms  may 
refuse  to  Lire  incompetent  or  immoral  workmen.  Or,  if  people  are 
known  to  take  poor  care  of  their  homes  or  apartments,  properties 
need  not  be  sola  or  rented  to  them.  All  that  is  required  is  that  they 
should  not  be  discriminated  against  because  of  their  race.  And  that 
if  other  grounds  are  alleged,  these  must  be  real  and  justifiable  grounds 
and  not  mere  verbal  devices  to  cover  up  basic  racial  prejudices. 

By  adopting  this  title  in  a proper  form,  Congress  can  do  a great  deal 
to  promote  desegregation  in  northern  schools  as  we  have  been  attempt- 
ing to  do  in  southern  schools.  Speaking  for  myself,  I can  say  that 
those  of  us  who  feel  as  I do  and  who  live  in  the  North  are  wiping  to 
take  the  sam  i medicine  we  prescribe  for  others.  I hope  that  this  will 
silence  the  cries  of  1 ‘hypocrisy”  which  have  been  raised  against,  us  for 
so  many  years. 

It  so  happens  that  I live  in  the  Hyde  Park-Kenwood  neighborhood 
in  Chicago  and  have  for  nearly  a half  century.  This  was  once  an 
upper  middle  class  completely  white  community..  It  is  now  probably 
the  most  racially  integrated  neighborhood  in  Illinois  and  possibly  in 
the  Nation.  Our  experience  has,  on  the  whole,  been  good.  We  have 
had -our  troubles,  of  course,  but  mostly  caused  by  people,  from  outside 
the  neighborhood.  But  the  community  is  composed  in  the  main  of 
men  and  women  who  have  wanted  to  make  desegregation  work,  and 
who  have  tried  to  work  out  living  together  peacefully  and  coopera- 
tively. We  have  largely  succeeded  although,  of  course,  we  have  not 
established  a Utopia.  I am  proud  to  have  played  some  part  in  this 
desegration,  because  I felt  one  should  practice  in  one’s  own  life  what 
one  tries  to  prescribe  by  legislation.  There  are,  however,  unfortu- 
nately, residential  communities  in  Illinois  and,  indeed,  in  the  Chicago 
area  which  are  to  all  intents  and  purposes  segregated  and  where  the 
schools  are,  in  consequence,  also  segregated.  I do  not  think  that 
many  people  in  these  communities  will  welcome  my  testimony.  I ask 
these  good  people  to  study  the  experience  of  Hyde  Park-Kenwood 
which  should  eliminate  many  of  their  fears,  We  in  Hyde  Park-Ken- 
wood would  not  like  to  go  back  to  the  old  order. 

I think  you  will  find  that  ultimately  the  fears  now  expressed  about 
title  IV  of  the  administration’s  bill  wiU  prove  to  be  as  unsubstantial  as 
those  which  were  once' expressed  about  the  future  of  Hyde  Park- 
Kenwood, 

Thank  you. 

Senator  Ervin.  Senator,  does  Illinois  have  any  so-called  open 
occupancy  laws? 

. Senator  Douglas.  No,  it  does  not.  The  Democratic  House  of  the 
Illinois  Legislature  passed  such  a law}  but  the  Republican  Senate  re- 
fused to  approve  it.  We  do  have  in,  Chicago  an  open-occupancy 
ordinance  directed  primarily  at  real  estate  agents.  . ' . 

Senator  Ervin.  Now  in  addition  to  that,  as  far  as  Chicago  is  con- 
cernodj  President  Kennedy’s  Executive  order  oh  housing  went  info 
effect  in  1062,  which  was.  4 years  ago.  Has  there  been  any  marked 
increase  in  integration  of  housing  in  Chicago  since  either. the  adoption 
of  the  ordinance  on  since  tlie  promulgation  of  Presidont  Kennedy’s 
open  occupancy?  . ; V 

Senator  Douglas.  Tliere  has  been  some  increase  in  the  so-called 
Pilsen  area,  but  not  a marked  increase.  • " 

I think  this  is  due  either  to  sabotage  within  ^e  Federal  Jfpysmg 
Administration,  or  to  the  fact  that  the  Federal  Honsinw  AHministrs- 
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tion  will1  tttily  guarantee  or  lri^ure;  loans  in  'neighborhoods  which  they 
believe  have  an.ecohomic  future,  and  when  you  have  a large  admix- 
ture of  Negroes  into  a neighborhood,  then  FIiA  will  tehd  to  say,  well, 
the  community  doesn’t  have  ah  economic  future,  it  will  bo  dangerous  t-6 
insure,  ithe  loans,  so  that  the  loans  will  not  be  insured. 

Iti  practice,  therefore,  the  act  I will  riot  soy  is  being  evaded.  I will 
say  it  is' being  avoided. 

Senator  Ervin.  Isn’t  it  true  that  neither  the  Executive  order  of 
President  Kennedy  nor  the  ordinance  of  the  city  of  Chicago  have 
produced  any  marked  increase  in 

Senator  Douglas.  They  have  produced  some  improvement. 

Senator  Ervin.  Very  slight,  though ; isn’t  it? 

Senator  Douglas.  I would  not  say  th&t  it  was  marked.  It  has 
produced  some  improvement. 

Senator  Ervin.  Senator,  on  page  11  of  your  statement  you  come 
pretty  close  to  expressing  some  convictions  which  I hold.  I have 
observed  in  the  North,  the  South,  East,  and  Wost,  throughout  the 
United  States  that  where  people  are  left  at  liberty  to  select  their  own 
associates  and  associates  for  their  immature  children,  they  almost 
invariably  select  people  of  their  own  race.  Is  that  not  true? 

Senator  Douglas.  Yes,  I think  that  is  true,  and  we  don’t  propose  to 
change  that.  We  do  want  to  say  that'  it  should  be  a voluntary  choice 
on  their  part,  and  hot  a forced  choice,  that  if  people  want  to  move 
elsewhere  and  are  of  good  character,  then  they  should  not  be  prohibited 
by  real  estate  owners  or  landlords  from  doing  so. 

Senator  Ervin,  Well,  is  it  not  true  that  in  Illinois  as  elsewhere  in  the 
United  States,  that  the  great  majority  of  people  prefer  to  live  in 
residential  neighborhoods  inhabited  by  people  of  their  race,  rather 
than  people  of  other  races? 

Senator  Douglas.  Well,  I would  say  this  is  in  large  part  true. 
If  you  take  a population  which  descends  from  foreign  stock,  this  is 
markedly  true  in  the  first  and  second  generations.  By  the  time  of 
the  third  generation,  there  is  a tendency  to  move  away,  and  by  the 
fourth  generation  they  are  largely  homogenized  into  the  goneral 
ulation. 

ut  the  Negro,  because  of  the  fact  of  color,  cannot  move  into  these 
other  classes  of  population  in  the  same  way  that  an  Italian  or  a Greek 
or  a German  or  an  Englishman  or  a Scotsman  can  do. 

Senator  Ervin.  Is  there  any  inherent  evil  in  members  of  the 
Caucasian  race,  for  example,  preferring  to  live  in  a community  inhab- 
ited by  other  people  of  the  Caucasian  race? 

Senator  Douglas,  There  is  Nothing  to  interfere  with  their  own 
choices.  I would  say,  however,  that  if  a Caucasian  wanted  to  live 
in  a Negro  section  of  the  town,  that  he  should  not  be  prohibited,  by 
Negro  landlords  from  so  doing,  and  conversely  I would  say  that  if  a 
Negro,  who  wants  to  keep  his  property  in  good  shape,  wishes  to  move 
in  to. a white  section,  that  a landlord  should  not  refuse  to  sell  or  rent 
to  him  either  solely  or  primarily  because  of  color. 

Senator  Ervin..  Senator,  you  are  hot  moved, ' however,  to  support 
the  housing  provisions  of  the  adininistratioh  bill. by  the  fact  that 
there  is  any  great  demand  of  members] of  the  Caucasian  race  to  be 
allowed  to  live  in  areas  inhabited  by  nonwhitfe^  J arc  you?  * 

Senator  Douglas.  Wellj  I have  knoWn  that  to  occur.  *1  don't 
think'  they should  he  discriminated  against  by  the  Negro  race,  if  they 
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. Senator  Ervin.  Yes,  but  there  is  no  necessity  of  which  you  are 
Aware  for  the  Federal  Government  to  take  away  froth 'non  whites1  the 
right  to  sell  or  rent  property  they*  oWn,  in  order  that  t-he  Caucasians 
might  buy  or  occupy  thafcproperty,  1 

Senator  Douglas;  I do  , not  favor  black  nationalism. 1 I am  op- 
posed to  black  nationalism,  to  Muhammed  X,  and  to5  some  < of  the 
recent  statements  by  some  leaders  of  branches  of  the  so-called  civil 
rights  movement.  I think  we  should  be  treated  as  individuals  and 
as  citizens  with  equal  rights;  that  Negroes  should  not  discriminate 
against  whites,  and  whites  should  not  discriminate  against  Negroes, 
Senator  Evin.  But  you  don't  believe  in  allowing  the  individual  to 
make  that  choice.  You  would  prefer  for  the  Federal  Government 
to  force  that  choice  on  him. 

_ Senator  Douglas,  In  social  matters,  there  is  no  obligation  to  in- 
vite people  into  your  home.  There  is  no  obligation  to  admit  people 
to  your  club.  _ But  where  the  schools  depend  upon  the  racial  admix- 
ture of  the  neighborhood,  what  I am  saying  is  that  where  you  have 
segregated  schools  in  the  North,  they  come  not  from  laVs  but  from 
segregated  neighborhoods,  and  I have  heard  you,  my  dear  friend, 
criticize  the  North  for  having  the  de  facto  segregation,  and  I must 
say  I have  writhed 

Senator  Ervin.  No,  sir,  I have  not  criticized 

Senator  Douglas  (continuing).  Under  the  verbal  lashings  which 
you  have  administered.  You  stirred  the  consciences  of  all  of  us, 
and  this  is  an  attempt  on  our  part  to  redeem  ourselves  in  your  sight,  ■ 
and  I hope  you  will  not  deny  us  the  opportunity  to  improve  ana  to 
reform. 

Senator  Envm.  Senator,  everything  I have  said  oh  this  subject  is 
recorded  in  the  Congressional  Record,  and  I have  never  criticized 
the  North  for  having  de  facto  segregation. 

Senator  Douglas.  Well,  some  of  your  esteemed  colleagues  have. 
Senator  Ervin.  Yes,  sir.  But,  not  me.  I think  de  facto  segre- 1 
gation  is  tho  product  of  a law  of  nature,  and  that  law  of  nature  is 
like  seeks  like. 

Senator  Douglas.  But  suppose  you  want  to  escape  from  having 
too  much  like?  Suppose  you  want  a little  variety  in  your  life  or  you 
want  better  schools  for  your  children, 

Senator  Ervin.  Senator,  I would  say  to  the  people  in  those  com- 
munities, if  they  want  to  alter  their  communities,  they  should  have 
the  privilege  of  doing  so.  But  I do  say  that  it  is  not  the  function  of 
the  Federal  Government  to  deny  people  basic  rights  of  property, 
and  to  force  a choice  on  them  which  they  are  not  willing  to  make 
themselves. 

In  other  words,  the  trouble  with  this  proposal  is  that  it  robs  members 
of  the  Caucasian  race  of  the  right  to  select  associates  for  themselves 
and  their  children  for  the  alleged  benefit  of  a minority. 

’ Senator  Douglas.  You  know,  Mr.  Chairman,  people  who  deny 
these  rights  are  very  frequently  not  people  who  live  in  a community 
at  all.  They  are  property  Owners  Wholive  outside  the  community, 
and  they  are  making  decisions  for  others,  both  those  who  live  in  a 
community  and  those  iyho  would  like  to  come  into  the  community. 

I would  like  to  see  an  admission  on  the  basis  of  quality.  Are  you 
, of  good  moral  character?  Do  you  keep  your  house  . clean?  Do  you 
keep  the  sidewalk  clean?  Do  you  plant  a few  flowers  nOw  and  then? 
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Let  those  be  the  tests.  Do  you  behave  yourselves?  That  should  be 
the  test>  not  what  is  the  pigmentation  of  your  skin. 

You  know  if  you  Btart  that,  what  happens  to  people  from  the  East- 
ern Mediterranean  stock?  We  have  got  a section  in  here  in  Washing- 
ton which  I think  as  I remember  it  prohibits  sale  to  Iranians.  I think 
the  Iranians  ore  good  people. 

Senator  Ervin.  Senator,  I think  you  must  fundamentally  agree 
that  the  reason  you  have  de  facto  segregation  in  the  North  is  that 
people  live  in  communities  composed  of  members  of  their  race  or  their 
ethnic  origin  because  they  prefer  to  do  so. 

Senator  Douglas.  Mr.  Chairman,  we  have  gone  over  this  many 
times.  Let  me  say  that  to  the  degree  that  this  is  a voluntary  choice 
on  the  part  of  people,  of  course  we  should  not  object  to  that.  But 
where  a person  wants  to  live  in  some  other  area,  either  for  advantages 
to  himself  or  so  that  his  children  may  go  to  better  schools,  and  we 
know  there  are  differences  in  the  quality  of  schools,  then  he  should 
not  be  forbidden  because  his  color  is  black  or  brown  or  yellow. 

Senator  Ervin.  The  practical  effect  of  this  whole  title  is  that  if  a 
man  of  the  Caucasian  race  in  a Caucasian  residential  section  had  a 
piece  of  property  to  sell,  and  he  thought  that  it  would  be  more  appro- 
priate to  sell  it  to  a member  of  the  Caucasian  race  he  could  not  do  so. 

The  result  would  be  that  you  would  have  to  sell  to  people  of  the 
minority  race.  It  is  discrimination  against  the  majority  in  favor  of 
the  minority,  I don't  believe  in  discriminating  even  against  the 
majority  myself. 

Senator  Douglas.  Well,  I don’t  believe  in  discrimination  against 
anyone,  and  a great  Justice  of  the  Supreme,  Court  once  said  the 
■Constitution  is  colorblind.  It  was  John  Marshall  Harlan,  the 
grandfather  of  the  present  Justice. 

Senator  Ervin.  That  is  the  trouble  with  this  proposed  legislation. 
It  is  not  colorblind.  It  picks  out  people  on  account  of  their  color  and 
gives  them  special  privileges  and  special  legal  rights  by  the  denial  to 
other  people  of  their  privileges  and  their  rights.  This  bill  frag- 
mentizes the  American  people  by  race,  by  religion,  by  economic  status, 
and  it  does  it  for  the  benefit  of  just  one  group  of  them. 

Senator  Douglas.  Mr.  Chairman,  I don't  believe  it  discriminates 
in  favor  of  the  minority.  It  merely  provides  that  they  are  not  to  be 
discriminated  against  because  of  their  race  or  color. 

Senator  Ervin.  Senator,  do  you  believe  the  Attorney  General  of 
the  United  States,  in  the  political  climate  which  now  prevails  in  the 
United  States,  is  going  to  bring  any  suit  tu  compel  people  to  sell 
property  to  whites  under  this  bill;  if  it  is  enacted? 

Senator  Douglas.  Well,  I woufa  say  that  is  legally  possible. 

Senator  Ervin.  But  practically  and  politically  impossible;  isn’t  it? 
Senator  Douglas.  I don't  know  that  it  is  politically  impossible, 
but  if  the  black  nationalist  movement  gathers  headway,  that  might 
arise. 


Senator  Ervin-  If  the  Attorney  General  acts,  lie  is  going  to  act  for 
the  nonwhite,  and  it  means  that  this  is  a bill  to  give  special  privileges 
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bottom  of  the  heap  who  customarily  discriminate  against  those  at  the 
top  of  the  heaf>.  \ introduce  that  as  sort’ of  d hii  morbus  effort  to  show 
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the  quality  of  the  'bill.  It  is  generally  the  top  dogs  who  ^discriminate 
against  the  underdogs.  May  I quote  one  of  my  favorite  authors? 

Senator  Ervin.  Yes. 

Senator  Douglas.  Anatole  France  wrote  a novel  called  the  Bed 
Lilly.  He  spoke  of  the  majestic  duality  of  the  laws,  which  forbids 
the  rich  as  well  as  the  poor  from  sleeping  under  bridges  and  begging 
in  the  streets  for  bread.  And  that  is  true.  If  a rich  man  were  to 
sleep  under  the  bridges  of  Paris  he  would  be  arrested  as  a vagrant. 
If  he  took  his  hat  in  Hs  hand  and  stood  outside  the  Opera  in  Pans  and 
begged  He  would  be  arrested  as  a beggar.  But  because  of  his  money 
he  does  not  have  to  do  that,  and  therefore  it  falls  upon  the  poor  and 
unfortunate.  Similarly  in  these  discriminations  it  is  the  people  with- 
out resources  and  property  and  social  standing  and  ownership  of 
homes,  and  so  forth,  that  get  it  in  the  neck.  When  I introduced  this 
reference  I know  that  you  would  not,  shall  I say,  take  it  as  immediately 
applicable  to  indicate  that  wh  also  believe  in  the  majestic  quality  Of 
the  laws  and  that  the  poor  should  not  discriminate  against  the  rich. 
The  Negroes  should  hot  discriminate  against  the  whites,  but  I agree 
that  at  the  moment  this  no  not  what  happens. 

Senator  Ervin.  Well,  as  a matter  of  fact,  this  law  as  a practical 
matter  has  no  equality  about  it.  It  Bays  to  the  Caucasians  “You 
cannot  live  in  residential  areas  inhabited  by  your1  people  because  if  a 
nonwhite  wants  to  buy  there,  the  Federal  Government  is  going  to 
compel  you  to  sell  to  mm." 

In  other  words,  you  are  going  to  deny  them  their  rights  for  the  benefit 
of  the  minority  arid  there  is  no  equality  in  that.  * 

Senator  Douglas.  You  know  if  they  stayed  and  did  not  take  flight, 
they  would  find  conditions  were  not  so  bad.  In  the  first  place,  this 
would  apply  only  primarily  to  those  who  can  meet  the  economic  test, 
thoso  who  would  nave  money  enoiigh  to  pay  a relatively  high  rental 
or  pay  a relatively  high  price,  so  that  this  would  apply  in  the  main  to 
the  fringes  of  the  Negro  population. 

Senator  Ervin.  Yes,  sir. 

Senator  Douglas.  We  have  never  claimed  anything  more  than  that, 
Mr.  Chairman.  But  that  is  a very  considerable  factor. 

Senator  Ervin.  Arid  that  is  one  of  the  things  that  shows  this  law 
i3  not  concerned  with  those  who  sleep  under  bridges  or  beg  for  their 
bread,  but  it  is  to  give  special  privileges  to  those  who  are  wealthy 
to  intrude  themselves  into  neighborhoods  where  the  majority  of  the 
people  would  prefer  for  them  not  to  come.  That  is  not  equality 
either.  You  are  still  leaving  the  others  to  sleep  under  the  bridge. 

Senator  Douglas.  You  are  not  going  to  cure  all  the  economic 
inequalities  of  life  very  speedily,  Mr,  Chairman.  I used  to  think 
that  we  could,,  but  after  eonife  years  of  experience  I have  decided  it 
is  going  to  take  some  years.  , ; 

Senator  Ervin.  I am  about  to  violate  my  assurance  to  you  to  let 
ybu  finish,  but  I am  intrigued  by  your,  statement  on  page  9 of  your 
statement.  You  say  : J . , ' ' V : 

The  American  Friends  Service  Committee,  the  N ation&l  Council  of  Churches 
and  the  Southern'  Regional  Council  have  documented  more  than  600  cases  of 
violence  from  January1 19fl^  to  May  1965.  - • - ^ 1 ■ 1 ’ ' 

Senator  Douglas.  Referring  to  civil  rights  matters,  sir,  yes,  : 
Senator  ErvIn,  Do  you  khbtv  bovy  many  murders  have  taken  place 
in  Chicago  (luring  that  4-yeW  period  of  time? 
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:!5enator JPoujJLAs.ijWe  have  had  quite  a number.  I am,  not  de- 
fending that  primarily,  ' , , ; . .0, ; ; ..  . j . j , : , ; . ‘ 

Senator  Ervin.  I fust  want  to  say,  Senator,'  in  these  A years  there 
hare  beep  probably  6,000  crimes,  of  violence  in  Chicago. 

Senator  Douglas.  Oh,  no,  There  is  an  article— — 

. > Senator  Ervin.  . You  think  the  estimate  is  too  high?1  ( 

Senator  Douglas.  There  is  an  article  in  the  Wall  Street  Journal 
which  ie  a very  conservative  paper  which  I just  put  into  the  record  a 
few  minutes  ago  indicating  tne  tremendous  improvement  which  has 
occurred  in  Chicago  under  Mayor  Daley  and  under  the  superintendent 
of  police.  Now,  it  is  perfectly  true  that  we  have  had  and  still  have 
more  crime  than  we  would  like.  Part  of  it  comes  out  of  the  very  slum 
conditions  which  we  are  trying  to  remedy,  because,  the  program  of  re- 
ducing crime  is  not  merely  one  of  repression  or  of. sentencing.  It  is 
also  trying  to  eliminate  the  moral  ana  economic  cesspools  from  which 
criminals  are  made.  1 will  say  this,  Mr.  Chairman.  If  you  will  sub- 
mit a list  of  murders  in  Chicago,  I will  submit  a list  of  crimes,  civil 
right  crimes  in  the  South.  I have  refrained  from  doing  that.  But  if 
we  get  into  a challenge  of  comparative  instances,  I will  match  it. 

Senator  Ervin.  Senator,  I am  not  trying  to  cast  any  aspersions  on 
Chicago. 

Senator  Douglas.  Well,  I thought  that  to  be  the  import  of  what 
you  said.  , 

Senator  Ervin.  I will  frankly  concede  that  in  that  Garden  of  Eden 
known  as  North  Carolina  that  there  were  far  more  than  600  cases  of 
crimes  of  violence  between  January  8,  1961,  and  May  1966.  Now 
there  is  a provision  hr  this  bill  that  would  apply . the  FederalFEPC 
to  State  officials,  particularly  those  concerned  with  the  administra- 
tion of  . justice.  How  would  you  go  about  telling  the  people  of  the 
State  whom  they  had  to  have  for  public  officials,  especially  those 
charged  with  the  administration  of  justice? 

; Senator  Douglas.  Not  every  officinl  is  elected.  They  have 
bailiffs,  judges  have  bailiffs,  clerks  of  courts. 

Senator  Ervin.  Yes,  sir*  but  all  the  bailiff  does  is  to  cry  and  pray 
for  the  court,  and  all  the  clerks  do  is  record  his  records. 

Senator  Douglas.  They  can  do  a great  deal  in  setting  the 

Senator  Ervin.  The  people  who  administer  justice  are  the  judges. 
Senator  Douglas.  I notice,  very  gentlemanty  young  men  arranged 
behind  you  and  l am  syre  they  aad  greatly  to  the  dignity  and  genteel 
. bearing  of  this  committee  room.  The  same  is  true  with  the  bailiffs 
and  clerks.  . 

Senator  Ehvin,  Well,  these  young  men  who  sit  behind  me  are  more 
handsome  than  most  bailiffs  and  clerks  that  I have  seen,  butthe  ad- 
ministration of  justice  is  fundamentally-—  . \ . 

Senator  Douglas.  And  what  about  police  officers?  ' , 

Senator  Ervin  (continuing)..  Through  the  judges. 

Senator  Douglas.  Wliat  about  -police  officers?  They  are  ap- 
pointed, not  elected.  Very  frequently  they  are  biased.  . .. 

. Senator.  Ervin.  Police  officers  do  not  administer  justice.  They 
try  to  enforce  and  keep  peace  arid  arrest  pebplefor  violating  the  law. 

I would  just  like' to  know  as  a practical  matter  how  you  can  make  it 
work.  ..  . ‘ 1 , ;;*  • ] V T"  ' 

. Senator  Douglas.  They  are  informal  agents  of  justice,  I want  to 
come  back,  howeyer,  to  a point  you  made.  I think  ypu  have  given 
/ . “ / i ‘ 
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very  eloquent  testimony  really  in  favojrof  my- measure:'  '•  Ydu-Bpoke 
of  murders  in  Chicago.  We  haye  laws  against  inurdem  in  Chicago. 
They  don't  ^ork  perfectly  but  they  work  muCh  better  thtm  'if- We  did 
not  nave  laws.  You  have  racial  violence  in  theSouth  but  you1  don't 
have  effective  laws  against  this,  so  if  we  have  laws  against  murders 
we  should  also  have  laws  against  violence  in  civil  rights  matters.  I 
want  to  thank  you  for  the  very  eloquent  argument  you  have  made  in 
defense  of  my  measure.  . ' ‘ 

Senator  Ervin.  We  have  laws  against  racial  violence  already  so  far 
as  that  is  concerned  but  I would  say  there  are  no  laws  in  any  area  of  the 
country  which  operate  perfectly.  There  are  many  crimes  that  go 
unpunished,  many  of  them  in  all  areas.  But  I am  intrigued  by  this 
suggestion  about  a Federal  FEPC  to  control  the  officials  who  ad- 
minister justice  in  the  States.  How  can  that  be  done  without 
destroying  the  States  as  effective  entities  of  government,  if  the  Federal 
Government  is  going  to  tell  them  who  their  officials  are  going  to  be. 

Senator  Douglas.  What  we  are  trying  to  do  is  to  prevent  the 
nonelected  officials  from  being  too  heavily  weighted  against  civil 
rights  \vorkers  and  participants.  If  you  have  satisfactory  language 
to  clear  up  any  of  the  structural  defects,  I would  welcome  it:  I don't 
pretend  that  I ani  a perfect  draftsman.  ' ' t ' 

Senator  Ervin.  I believe,  as  Chief  Justice  Chase  said  in  Texas  v. 
White,  that  the  Constitution  in  all  its  provisions  looks  toward  in 
indestrdctible  union  composed  of  indestructible  States  and  when  the 
Federal  Government  sets  up  an  FEPC  commission  to  tell  the  States 
who  their  officials  who  administer  justice  are  to  be,  you  are  destroying 
the  States,  and  I am  not  willing  to  draft  language  that  would  accom- 
plish that; 

Senator  Douglas.  I was  primarily  speaking  of  police  officials, 
Bull  Connor,  Jim  Clark, 

Senator  Ervin.  I believe  Bull  Connor  was  voted  out  by  the  people  . 
of  Birmingham, 

Senator  Douglas.  Yes,  that  was  fine,  that  is  fine,  but  there  are 
others  Who  are  not.  Yes,  I welcome  the  defeat  of  Bull  Connor. 
Also,  I hope  for  the  defeat  of  Jim  Clark.  I am  afraid  what  I . say  " 
will  support  both  of  them  politically. 

Senator  Ervin.  I notice  that  S.  2923  proposes  to  establish  civil  ■ 
indemnification  awards? 

Senator  Douglas.  Yes.  This  is  a pioneer  proposal. 

Senator  Ervin.  But  the  bill  does  not  propose  to  allow  those  re- 
wards to  be  made  in  courts  of  justice;  but  it  proposes  to  set  up  some 
kind  of  & board  comparable  to  the  Commission  on  Civil  Bights. 

Senator  Douglas.  If  you  would  accept  this  provision  1 would  ac- 
cept an  amendment  to  provide  that  the  amouht  should  be  determined 
in  the  courts.  Mayweget  your  acceptance  of  that  proposal? 

Senator  Ervin.  No,  sir;  T do  not  accept  that  because  I don't 
believe  in  inflicting  the  sins  of  the  guilty  upon  the  innocent,  and  that 
is  exactly  what  tnis  civil  indemnification  would  do.  I believe  in 
punishing  the  guilty  ahd  not  the  innocent.  t V 

Senator  Douglas.  Oh,  well,*  this  Would  not  punish  the  innocent. 
Senator  Ervin.  Oh,  yes. 

Senator  Douglas.  Tnis  would  help1  tp  indemnify^ — : ' 

Senator  Ervin.  The  innocent  taxpayers  woula  pay  the1  damage. 
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Senator  Douglas.  : Oh,  I see.  a . .. 

Senator  Ervin.  They  could  all  be  at  home  praying  on  their  knees 
that  there  never  be  another  act  of  violence  done  in  the  history  of  the 
world,  and  some  twisted  brain  could  commit  a crime,  and  then  they 
would  have  to  pay  for  the  crime. 

Senator  Douglas.  Well,  you  know,  Mr.  Chairman 

Senator  Ervin.  Even  if  tney  are  doing  as  they  did  down  in  Missis- 
sippi where  they  had  deputy  sheriffs  around  trying  to  protect  a man. 

Senator  Douglas.  Particularly  after  the  atrocities  committed  by 
Hitler,  who  burned  to  death,  or  gassed  to  death  6 or  7 million  people, 
predominantly  Jews,  but  also  slaves.  I have  talked  to  a great  many 
Germans  on  my  trips  to  Germany,  and  they  all  denied  knowing  any- 
thing about  it,  but  1 think  they  are  guilty  of  the  crime  of  indifference, 
and  I have  come  to  believe  that  indifference  and  not  being  concerned 
about  the  evils  that  go  on  about  them  is  a crime  and  that  we  do  bear 
some  responsibility,  even  if  we  are  not  active  participants  in  injustice, 
the  fact  that  we  allow  injustice  to  continue  without  protesting  against 
it  makes  us  liable  in  a sense. 

And  I think  it  is  this  feeling  which  accounts  for  a g^nt  many 
people  who  have  not  themselves  been  offended  by  anti-Negro,  anti- 
racial  acts,  feeling  that  they,  owed  it  to  society  to  protest.  Now  a 
great  many  people  say  they  are  just  troublemakers,  but  X think  in 
the  majority  of  instances,  they  have  stirring  in  them  the  feeling  that 
they  cannot  be  indifferent  to  what  is  going  on,  that  we  are  our  brother's 
keeper,  as  Jesus  said,  and  I think  we  bear  some  responsibility  for  what 
happens  to  innocent  people,  an  innocent  advocate  of  civil  rights  who 
is  beaten  up  or  killed  ana  leaving  his  family  destitute.  I do  not  think 
that  even  enough  justice  is  done  by  punishing  his  murderer,  although 
even  that  is  very  difficult  now. 

But  this  underlies  all  problems,  Mr.  Chairman.  It  is  not  peculiar 
to  civil  rights.  This  is  a pioneer  proposal.  If  it  is  too  far  in  advance 
of  the  times,  it  can  be  stricken.  But  it  is  something  I think  that 
society  must  face.  . . 

Senator  Ervin.  Well,  it  certainly  visits  the  sms  of  the  guilty  upon 
the  innocent.  Thera  is  no  way1  to  erase  that  proposition. 

Now  in  those  cases  tried  in  Federal  courts  under  the  provisions  of 
S.  2923,  who  do  you  contemplate  is  going  to  prosecute? 

Senator  Douglas.  In  the,  Federal  - court  I would  think  the  U.S. 
attorney.  - 

Senator  Ervin.  The  U.S.  attorney? 

Senator  Douglas.  I would  think  so. 

Oh,  wait  a minute,  you  might  prosecute  against  the  person  who 
committed  the  attack  upon  a civil  .rights  worker.  You  mean  where 
the  civil  rights  worker  himself  was  being  accused.  I think  in  those 
cases,  though  I am  not  on  expert  in  legal  procedure,  that  probably 
the  local  State's  attorney  pr  county,  attorney  should  have  the  right 
to  prosecute.  • 

Senator  Ervin.  It  seems  to  me  sometimes  that  the  cure  is  worse 
than  the  disease.  You  can,  cure  a man's  headache  by  shooting  him 
through  the  head  with  a Jhigh-powered  revolver.  ;That  will  cure  the 
headache,  but  destroy  the  man.  * ; • ■■■  • , , ■ 

How  can  a State  exist  if  it  is  deprived  bf  the  capacity  to  prosecute 
its  own  citizens  for  crimes  against  it  in  its  own  .courts?  a 

Senator  Douglas.  It  should  hot  be  if  those  courts  are  fair.  I 
have  tried  to  avoiddnflairmatory  In  run  in  p-e;  Mr./Gheirmnn 
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Let  me  Say  that  I have  friends  who  have  examined  coses  Very 
thoroughly  involving  capital  offenses.  I think  this  is  true,  that  I 
have  never  found  a case  where  a white  man  has  been  executed  for 
murdering  a Negro  in  the  South.  Where  a Negro  murders  a white 
man,  the  judgment  is  almost  invariably  guilt.  When  a Negro  mur- 
ders a Negro,  this  is  generally  regarded  as  something  outside  the  law 
which  the  legal  authorities  can  more  or  less  disregard.  But  if  you 
can  produce  any  case  where  a white  man  murdering  a Negro  has  been 
condemned  and  executed,  I will  be  very  grateful,  I have  not  found 
any. 

Senator  Ervin.  Senator,  I would  have  have  to  take  issue  on  one 
part  of  your  statement  as  far  as  North  Carolina  is  concerned.  I 
nave  spent  about  30-odd  years  in  the  administration  of  justice  in 
North  Carolina  as  a practicing  lawyer  or  as  a judge,  anti  I Would 
say  very  few  Negroes  are  sentenced  to  death  or  die  for  killing  white 
men. 

Senator  Douglas.  Have  you  ever  known  a white  man  convicted 
or  executed  for  killing  a Negro? 

Senator  Ervin.  As  a matter  of  fact ' 

Senator  Smathers.  I have  known  several  in  our  State.  • 

Senator  Douglas.  I said  convicted  and  executed. 

Senator  Smathers.  But  who  have  been  sentenced  to  life  imprison- 
ment and  have  served  life  imprisonment. 

Senator  Douglas.  Nearly  always  the  sentences  imposed  upon 
whites  for  offenses  against  Negroes  are  much  less  severe  than  the 
sentences  imposed  upon  Negroes  for  offenses  committed  against 
whites,  We  know  that.  We  can  support  that. 

Senator  Smathers,  I do  not  believe  that  is  supportable  by  the  facts 
in  the  last  10  years.  That  was  the  case  25  years  ago. 

Senator  Douglas.  Let  me  say  this:  D tie  to  the  agitation  of  those 
of  us  in  Congress  and  elsewhere  who  favor  civil  rights,  there  has  been 
a big  improvement  in  the  South  in  the  last  10  years,  and  in  thB  North 
too. 

Let  me  also  say  to  my  good  friend  from  North  Carolina  that  we  have 
always  regarded  North  Carolina  as  the  best  State  in  the  South. 

Senator  Ervin.  Well,  thank  you. 

Senator  Douglas.  We  regard  North  Carolina  as  the  Wisconsin  or 
Illinois  of  the  South.  We  commend  you.  May  you  improve  this 
virtue.  _ • 

Senator  Smathers.  I am -not  going  to  object  to  that  because  I 
come  from  North  Carolina  originally. 

Senator  Ervin.  I thank  you  for  paying  that  tribute  to  North  Caro- 
lina, but  I am  not  going  to  concede  that  you  and  others  who  advocate 
civil  rights  are  responsible  for  all  the  improvements  going  on  in  North 
Carolina.  . . . 

Senator  Douglas.  No,  not  for  all.  Tbu  know  the  proddings  of  the 
North  have  helped  the  conscience  of  the  Sputh. 

Senator  Ervin.  Well,  is  it  not  like  looking  after  another  man’s 
conscience? 

Senator  Douglas.  Oh,  yes,  that  is  true.  It  is  much  easier  to  take 
care  of  others.  This  is  rpally  an  attempt^  you  know,  on  our  part  to 
reform  our  practices,  and  I really  thought  you  would  join  in  this.  This 
is  much  more  applicable  to  the  North  than,  to  the  South. 
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- il  ,have  been  accused  of  serving  political  ends  in  advocating  civij 
rights  in  the  South.;  Believe  me,  this,  is  not  a political  advantage  to 
me  in  the  North,  Mr.; Chairman,  in  the  slightest  bit.  But  we  would 
like  to  reform  too.  Bo  not.  deny  us  the  beneficent  things  which  we 
have  done  for  the  South*- 

Senator  Ervin.  Well,  Senator,  I sort  of  envy  people  who  worry 
about  the  South  from  a long  distance,  because  I wish  I worried  about 
the  sins  of  Chicago  rather  than  those  around  me.  : 

Senator  Douglas.  That  is  exactly  what  I thought  you  were  doing, 
worrying  more  about  Chicago  than  the  South.  I am  worrying  about 
them  both. 

Senator  Ervin.  Now  I noticed  in  the  State  of  Mississippi  a short 
time  ago  an  all-white  jury  convicted  a white  Mississippinn  for  the  rape 
of  a 15-year-old  Negro  girl  and  sentenced  him  to  the  penitentiary  for 
life. 

Senator  Douglas.  What  if  a Negro  had  done  that  to  a white  girl? 
What  would  have  happened?  Would  he  have  been  sentenced  to  life 
or  would  he  have  been  executed? 

Senator  Ervin.  I would  have  to  wait  and  see. 

Senator  Douglas.  What  would  have  happened,  there  would  have 
been  a sentence  of  death.  , 

Senator  Smathers,  I am  beginning  to  worry  about  what  happens 
under  that  kind  of  a situation  in  the  District  of  Columbia,  when  a 
colored  boy  rapes  a. white  girl.  It  seems  tq  me  that  we.  do  not  see  the 
equal  application  in  vigor  in  bringing  about  justice  in  suoh  a situation. 
It  has  gotten  to  the  point  that, if  you  happen  to  be  a minority  group 
that  perpetrates  this  kind  of  an  act  in  certain  areas  of  the  country, 
you  do  not  have  the  same  vigor  of  prosecution  as  though  you  were  a 
white  Protestant  or  something  like  that. 

Senator  Douglas.  May  I say  I happen  to  be  a white  Protestant 
myself.  Let  me  say  that  I am  not  asking  that  special  privileges  be 
given  to  the  Negro  race  or  to  the  Latin  Americans  m our  country,  but 
that  equal  justice  be  granted  to  them.  That  is  all. 

If  a Negro  commits  an  offense,  he  should  be  punished,  although  wo 
should  remise  the  circumstanoes  behind  it.  Very  frequently  people 
you  know  go  in  the  wrong  direction  because  of  lack  of  advantages  and 
because  of  circumstances  under  which  they  were  brought  up.  It  is 
not  wholly  their  fault.  I think  all  this  means  that  we  should  introduce 
a certain  amount  of  compassion  in  our  judgments. 

Senator  Ervin.  The  Chair  is  glad  nave  Senator  Smathers  with  us 
today,  This  is  the  first  day  he  has  sat  as  a member  of  this  subcom- 
mittee since  he  was  assigned  to  qiembership  on  it. 

Do  you  have  any  questions  of  tha  Senator  at  this  time? 

Senator  Smathers,  Thank  you,  Mr.  Chairman.  , V .. 

I merely  want  to  ask  one  question.  ' ....... 

On  page  12,  Senator  Douglas,  you  state; 

Let  it  be  understood  the  adoption  of  fair  renting  or  home  selling  does  not  mean 
the  tenants  or  purchasers  must  be  accepted  merely  beoause  they  arc  members  of 
the  minority  race.  ' ' . 

Senator  DoqoLAs.  That  is  correct,  1 * J . , 

Senator  Smathers  (continuing)  i ' 

tf  they  are  of  bad  moral  character  their  applications  t6t  renting  or  purchasing  a 
house  or  apartment  may  bereje'cted,  just  as  nrnis  may. refuse  to  hire  incompetent 

/ ' i 
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or  irrimbral  wol'kmbn,  or  if  rieopte  are  known  to  take  poor  care  of  their  ho meror 
apartitiehta,  properties  need  not  be  sold  to  them.  < : " 

Now,  if  I understand  that  statement  cbrrectly,  and  TdO  not  knbw: 
tliat  I do,. does  that  mean  that  you  are  saying  that  the  seller  will' have ; 
the  right — and  not  be  prOsocuted — if  he  determines  in  his  own  mind : 
that  the  person  who  has  sought  to  buy  his  property  is  a person5  tyho  ; 
probably  would  not  keep  that  hofne  as  well  as  would  another  person. 
Would  you  say  that  is  a basis  upon  which  he  cannot  sell  it  to  one  and 
sell  it  to  another?  . 

Senator  Douglas,  Well,  1 would  say  that  such  reasons  as  I say  in 
the  subsequent  sentence,  should  be  real  and  justifiable,  and  not  mere 
verbal  devices  to  cover  up  basic  racial  prejudices. 

Senator  Smatheps,  What  I am  driving  at  is  how  do  we  really  de- 
termine.and  who  is  it  that  determines  whether  or  not  a person  lias  a 
basic  racial  prejudice,  or  whether  in  point  of  fact  that  person  believes, 
that  the  person  who  has  sought  to  buy  his  house  is  not  a particularly 
good  owner? 

Senator  JDouplas.  The  procedure  would  be  for  the  aggrieved  per- 
son to  bringu  case,  and  then  for  judgment  to  be  made  before  the  proper 
tribunal. . But  he  would  have  to  prove  that  it  was  discrimination,  not 
justifiable  rejection  for  immorality,  bad  behavior,  or  poor  home 
maintenance.  ' , . 

Senator  SmaVhers.  In  other' V'ords,  you  are  Saying  th&t  the  person 
who  claimed  discrimination,  they  would  file  the  suit,  and;  then  the 
burden  ^ proofison  that  person?  ' 1 

Senator  Douglas.  That  is  correct. 

Senator  Smathehs.  To  establish  before  the  court? 

Senator  Douglas.  That  is  correct,  much  the  same  thing  follows  in 
the  TEPC  provisions. 

Senator  Smathers.  Right.  r 

Notv  in  the  bill  as  I understand  it,  there  is  provision  that  the 
attorney’s  fees  would  be  taken  care  of  if  it  is  determined  that  there 
was  discrimination.  As  a matter  of  fact,  it  is  a subsidized  proceeding, 

I believe.  • i 

Does  this  not  put  a hohieowner  in  the  position  that  if  ke  had  his 
house  lip  for  sale  and  if  two  people,  each  of  them  made  an  offer  of 
$25,000  apiece,  would  not  the  homeowner  be  just  generally  well 
advised  to  always  sell  that  particular  piece  of  property  to  the  member 
of  the  minority  group,  sO  that  he  could  guarantee  himself  that  he 

would  hot.be  subjected  to  some  sort  of  a lawsuit?  . 

Senator  DdtfGLAs:  Well,  T may  say  that  the  costs  are  limited,  the 
actual  costs, 'up  to  $500  of  punitive  costs,  so  that  the  sky  would  not 
be  the  limit. 

Seriatbr  Ervin.  If  you  will  pardon  me.  Senator,  I think  you  are 
wrong  on  that.  He  could  recover 'actual  damages  for  humiliation; 
and  mental  anguish,  which' could  go  to  the  skies;  and  he  can  also 
recover  punitive  damages,  puhitive  damages  are  limited  to  hot  exceed 
$500.  He  is  allowed  to  recover  actual  damages  for  humiliation  and 
anguish  &hd  there  is  no  limit  whatever  on  those: 

(At  this  point.  Senator ^avith  entered  the  hearing  room.) 

Senator  DOuglas ; Mr.  Chairman,  if  you  are  not  Satisfied  With 
the  language  on  costs,  -I  will  be'  very  glad  to  accept  amendments 
which  will  bring  this  in  line.  • 


270 


CIVIL  RIGHTO 


Senator  Ervin.  And  on  another  point  relative  to  what  Senator 
Smathers  is  asking  about,  if  the  person  desires  to  purchase  or  lease, 
he  can  get  a court-appointed  attorney.  If  he  wins  the  case,  he  can 
get  the  attorney's  fees  allowed.  If  the  owner  of  the  property  wins 
the  case,  he  gets  nothing  except  the  bare  court  costs.  He  cannot 
get  back  attorney  fees. 

That  shows  how  unequal  and  prejudiced  the  bill  is.  That  is  not 
your  bill  but  that  is  the  administration  bill. 

Senator  Douglas.  If  the  plaintiff  loses  the  case,  he  has  to  bear  the 
entire  cost  himself,  and  this  is  a deterrent  against  capricious  suit. 

Senator  Ervin.  No,  he  gets  a court-appointed  attorney.  He  does 
not  have  to  pay  him. 

Senator  Douglas.  He  pays  his  own  costs.  That  is  a deterrent. 
Senator  Ervin.  If  he  is  a pauper  he  does  not  have  to  pay  that. 
Ho  does  not  even  have  to  secure  the  payment  of  costs  because  he  can 
bring  suits  without  securing  the  costs,  which  shows  how  the  law  is 
one-sided  instead  of  being  equal. 

Thank  you,  Senator. 

Senator  Douglas.  A pauper  could  not  afford  to  go  to  law. 

Senator  Smathers.  Let  me  just  ask  this  question. 

The  Senator  is  of  course  familiar  with  the  provision  of  the  Constitu- 
tion which  says  that  one  shall  not  be  deprived  of 

Senator  Douglas.  Life,  liberty,  and  property  without  due  process 
of  law,  yes. 

I am  also  familiar  with  the  same  clause  in  the  14th  amendment. 
No  State  shall  deny  to  any  person  the  equal  protection  of  the  laws. 
Senator  Smathers.  We  are  all  familiar  with  that. 

Senator  Douglas.  Not  so  familiar. 

Senator  Smathers,  But  what  I &m  trying  to  get  at  is  in  point  of 
fact  not  the  way  the  language  of  this  bill  is  drafted  such  that  it  would 
deprive  in  fact  a person  of  his  right  of  property,  in  that  it  does  not  let 
him  make  a disposition  of  that  property  in  a manner  which  he  might 
choose  to  do. 

Senator  Douglas.  I need  not  remind  you,  Senator,  of  the  way  in 
which  this  issue  has  been  fought  over  for  60  years,  for  80  years. 
Originally  the  courts  gave  a very  strict  interpretation.  No,  I would 
say  a very  forced  interpretation  of  due  process. 

They  threw  out  the  minimum  wage  laws  for  women,  maximum  hours 
laws  for  women  knowing  this  interfered  with  the  right,  of  a woman  to 
work  for  less  than  the  minimum  wage  if  she  wanted  to  or  to  work 
excessive  hours  if  she  wanted  to. ....  gradually  that  point  of  view  has 
been  superseded,  and  it  has  not  stretched  as  far  as  it  used  to  be. 

We  have  also  seen  expansion  of  the  commerce  clause.  The  com- 
merce clause  has  been  extended  to* agriculture.  Even  if  a person 
produces  agricultural  products  for  his  own  use,  tins  has  been— — 
Senator  Smathers,  The  point  I am  trying  to  mako,  Senator,  is 
this,  and  I do  not  wunt  to  argue  with  you.  1 just  want  to  get  your 
comment  about  it. 

You  said  in  your  answer  to  Senator  Ervin  that  what  you  wore  really 
seeking  to  do  is  that  people  would  have  the  voluntary  right  to  asso- 
ciate with  ouch  other,  and  that  ought  to  bo  protected  certainly,  ns 
you  say.  I do  not  think!  anybody  could  oppose  tljnt. 

Should  not  a person  also  have  tlm  voluntary  right  to  dispose  of 
that  which  they  have  worked  and  acquired  over  the  course  of  years 
in  a manner  which  they  wan  tod  to  7 
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Is  th'at  not  an  equal  right? 

Senator  Douglas.  I do  not  think  you  should  have  ilie  right  tp 
discriminate,  I do  not  think  they  have  ft  right  to  discriminate  on1 
such  extrinsic  grounds  fts  raco  or  color  or  religion.  I really  do  not’ 
think  so.  People  should  be  considered  tis  individuals  on  their  merits. 

Senator  Smathehs,  Well,  if  what  we  said,  if  what  you  said  were 
carried  to  its  logical  conclusion,  there  would  really  be  no  reason  thtep 
for  us  to  have  different  churches  or  different  neighborhoods  or  different 
anything. 

Senator  Douglas.  No. 

Senator  Smathehs.  Because  everybody  would  be  of  the  same 
means,  the  same  norm. 

Senator  Douglas.  We  could  have  variety  based  on  voluntary 
choice,  but  not  forced  association  or  forced  disassociation. 

Senator  Smathers.  I do  not  believe  that  if  a person  in  Chevy  Chase 
wanted  to  sell  their  property  to  somebody  who  they  thought  would 
give  them  a good  price  first,  and  I think  that  is  going  to  be  the  govern- 
ing thing  in  the  disposition  of  property  every  time,  who  pays  the  most, 
and  usually  when  a person  is  getting  ready  to  move  they  do  not  much 
care  who  gets  it  as  long  as  they  pay  the  pripe,  but  it  seems  to  me  to 
tell  them  that  they  cannot  make  a disposition  of  it  without  ,'fii^t^- 
exonerating  themselves  of  any  sort  of  discrimination,  real  o r-iiwtgii i ed 
I think  puts  the  homeowner  and  the  property  Owner  in  a disadvan- 
tageous position,  and  I do  not  know  whether  the  Senuior  really  wants 
to  do  that  or  not.  I do  not  think  he  does.  That  was  the"  reason 
that  I raised  the  question. 

Senator  Ervin.  Senator  Javits,  do  you  have  any  questions? 

Senator  Javits.  Yes.  I was  going  to  first  of  course  compliment 
my  old ' colleague  in  arms  for  his  personal  and  durable  struggle  for 
civil  rights.  He  has  always  faced  the  problem  directly. 

Senator  Douglas.  May  I say  I am  greatly  pleased  that  you  should 
be  on  this  bill,  2923. 

Senator  Javits.  I am  very  honored  to  be.  To  have  had  two  such 
stalwarts  as  yourself  and  Senator  Case  join  in  this  legislation  is  a 
matter  of  great  satisfaction  to  me.  This  kind  of  coalition  is  what  you 
and  I have  spent  most  of  our  lives  here  trying  to  bring  about. 

Senator  Douglas.  That  is  correct. 

Senator  Javits,  I am  very  gratified.  The  bipartisan  tradition  of 
civil  rights  has  been  preserved. 

I would  like  to  ask,  if  I may,  Senator  Douglas,  about  a number  of 
uniquo  features  of  this  bill.  There  are  not  too  many,  but  they  *<eoni 
to  me  to  stand  out. 

The  first  is  the  fact  that  you  do  have  a title  in  the  bill  for  the 
removal  of  cases  from  State  to  Federal  courts. 

Senator  Douglas,  Yes. 

Senator  Javits.  Now  I might  say  that  I favor  that  toy  strongly, 
nnd  the  Association  of  the  Bar  of  tho  City  of  New  York  1ms  articulated 
a bill  on  that  subject  which  is  very  well  researched  nnd  very  substan- 
tially backed.  I have  introduced  that  measure  a#  drafted  by  tho 
Bar  Association  of  tho  City  of  Now  York,  which  is  composed  of  lawyers 
of  all  ideological  complex?,  conservative  as  well  as  liberal,  as  an  amend- 
ment to  the  pending  bill,  nnd  I gather  that  you,  Senator  Douglas, 
place  considerable  stoic  in  this  provision;  do  you  not? 

Senator  Douglas.  Very  much. 
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The  Association  of  the  Bar  of  the  City  of  New  York  is  a very 
distinguished  body.  I tliink  perhaps  it  is  the  most  socially  conscious 
element  in  the  bar  in  the  country.  I will  say  that  I think  we  beat 
them  to  the  punch,  Senator,  because  on  February  10  we  introduced 
our  bill,  and  in  that  we  laid  down  five  criteria.  I do  not  know  how 
they  compare  with  the  bar. 

This  is  in  transferring  cases,  civil  rights  crimes,  to  federal  courts 
they  must  ’involve  a victim  who  is  a member  of  a racial  or  color 
group  subject  to  discrimination  or  a person  advocating  or  supporting 
equal  protection  for  such  racial  or  color  group. 

Discrimination  exists  where  members  of  the  racial  or  color  group 
are  first  systematically  excluded  from  jury  service.  Wo  have  already 
had  the  testimony  on  that. 

Second,  systematically  denied  the  franchise  in  elections  involving 
judges  or  prosecuting  officials. 

Third,  systematically  segregated  or  discriminated  against  in  jails, 
police  stations,  courts,  or  other  public  buildings  related  to  the  admin- 
istration of  justice. 

Fourth,  systematically  subjected  to  harsher  punishments  upon  con- 
viction. 

Fifth,  systematically  subjected  to  more  onerous  terms  and  conditions 
of  bail  or  conditional  release. 

In  other  words,  this  is  not  something  to  be  picked  out  of  the  air. 
Take  these  five  elements  and  then  see  whether  or  not  they  apply. 

Senator  Javits.  In  any  case  it  is  very  good  to  have  this  eminent 
bar  association's  proposals  on  removal,  and  I just  wanted  to  emphasize 
the  importance  that  the  Senator  attaches  to  it. 

I notice  also  that  in  your  reference  to  an  extension  of  what  we  call 

Eart  3 of  the  1957  bill,  you  speak  of  the  fact  that  * ‘injunctions  may  now 
e obtained  in  many  circumstances  such  as  segregation  in  schools/' 

It  is  a fact,  is  it  not,  that  the  administration  bill  seeks  to  strengthen 
the  power  of  the  Attorney  General  in  that  area? 

Senator  Douglas.  Yes;  that  is  true. 

Senator  Javits.  And  that  therefore  it  is 

Senator  Douglas.  I think  that  also  may  have  been  taken  from  our 
bill. 

Senator  Javits.  There  is  some  echo  in  any  case  in  this  bill,  in  the 
administration's  bill. 

Now,  the  other  idea  that  I would  like  to  call  to  your  attention  is  to 
me  the  most  unique  idea  in  this  legislation,  and  that  is  the  indemnifica- 
tion section. 

Senator  Douglas.  I havo  just  undergone  very  soverp  cross-exami- 
nation from  our  very  able  chairman' on  that  point.  If  you  continue 
the  argument  with  him,  you  may  do  much  better  than  I. 

•Sana tor  Javits.  I do  not  wish  to  have  an  argument.  I was  just 

foing  to  mention  that  philosophically  I think  it  does  establish  a 
'edernl  responsibility  ami  obligation.  We  have  provided  for  indemni- 
fication becauso  wo  have  boon  at  fault  for  not  bringing  about  com- 
pliance with  the  Constitution  and  the  laws  for  so  muny  decades,  that 
wo  impose.  To  mo  it  is  analogous  with  the  fact  that  you  am  sue  the 
city  if  it  falls  to  fix  the  tyidownJk  because  that  is  its  job,  You  can  bo 
shown  to  ho  negligent  but,  you  may  huo  and  recover,  so  I think' that  la 
right.  ’ r ' 


CIVIL  BIGHTS 


273 


i 


In  addition,  when  the  Federal  Government  is  called  on  to  send 
marshals  or  somebody  else  into  a particular  area  in  order  to  see  that 
civil  rights  are  given  and  enjoyed,  I think  that  it  would  give  a greater 
sense  of  responsibility  to  know  that  the  alternative  to  such  action  is 
that  someone  could  be  liable  for  damages,  and  that  the  States  would 
have  to  pay. 

In  the  amendment  which  I have  put  in,  Senator  Douglas,  to  carry 
out  that  concept  in  the  current  bill,  E included  a trust  fund  of  $10 
million,  so  that  you  would  not  have  to  depend  upon  a day-to-day 
appropriation. 

Do  you  have  any  feeling  about  that? 

Senator  Douglas.  I think  that  is  a very  valuable  suggestion.  It  is 
awfully  hard  to  get  a special  bill  through  the  Congress,  particularly 
of  this  nature. 

Senator  Javits.  To  pay  a judgment  against  the  United  States. 
And  finally,  Senator,  and  please  feel  free  not  to  answer  this  next 
point  because  I do  not  want  in  any  way  to  embarrass  or  press  you. 
As  I say,  you  are  a Senator  of  the  Democratic  Party  and  in  the 
majority,  but  if  you  do  have  a comment  I would  appreciate  it  out  of 
iny  love  and  respect  for  you. 

I have  made  the  point  that  since  the  door  has  been  opened  by 
President  Kennedy  toward  dealing  with  housing  discrimination  by 
Executive  order,  it  is  not  tactically  very  wise  now  to  submit  this 
whole  issue  to  the  Congress  where  it  turns  out  to  be  the  stormy  petrel 
of  the  whole  civil  rights  bill,  where  from  all  indications  you  are  not 
going  to  do  as  well  as  you  could  do  by  another  Executive  order.  We 
are  convinced  from  our  study  that  an  Executive  order  building  upon 
the  Kennedy  Executive  order  could  deal  with  80  percent  of 
discrimination  in  housing. 

Senator  Douglas.  Wait  a minute,  that  would  only  cover  public 
housing  and  FHA  housing;  would  it  not? 

Senator  Javits.  Well,  it  could  also  cover  under  the  same  theory 
housing  tinder  guaranteed  mortgages  and  housing  loans  made  by 
federally  insured  banks  and  savings  and  loan  associations. 

If  the  Senator  has  any  comment  on  that  as  to  the  validity  of 

Senator  Douglas.  I nave  great  respect  for  you,  Senator,  but  it 
seems  to  me  that  the  President  is  honoring  the  prerogatives  of  the 
Congress,  and  is  trying  not  to  invade  the  legislative  powers  of  Congress 
by  Executive  order. 

I have  heard  so  many  members  of  your  party— not  you — so  many 
members  of  your  party  inveigh  against  the  invasions  by  the  executive 
or  the  legislative  branch  that  I think  perhaps  they  may  have  made  the 
President  sensitive  on  this  score,  ana  if  you  can  persuade  your  fellow 
Republicans  to  Iny  off  on  criticisms  of  Executive  action,  1 will  try  to 
permtado  the  President  to  apply  and  operate  in  this  field  by  Executive 
order,  and  when  you  succeed,  I will  try  to  succeed,  But  I do  not 
believe  in  unilateral  action. 

Senator  Javits.  Senator,  I do  not  want  to  fence  with  you  about 
this  matter,  I am  dooply  convinced  that  since  President  Kennedy 
lias  ucted,  ant)  this  action  stood  up,  that  an  extension  of  that  action 
(h  very  much  wiser  and  'more  prudent  in  the  interests  of  the  civil 
lights  cause  than  to  throw  it  in  the  mnelstroin  of 
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Senator  Douglas.  You  have  always  been  fine  on  this,  but  if  you 
will  get  your  colleagues  to  favor  a.strong  Executive  when  the  Demo- 
crats  are  in  power,  I will  advocate  the  exercise  of  that  authority. 
Senator  Javits,  President  Kennedy  did  act  and  I think  President 
Johnson  could  and  should  act. 

Senator  Douglas.  I can  imagine  what  would  have  happened  from 
other  members  of  your  party  had  he  done  so. 

Senator1  Javits.  I would  say  with  all  respect,  Senator  Douglas 
that  I can  imagine  what  would  happen  to  other  members  of  your  party 
bad  he  done  so. 

Senator  Douglas.  I would  say  that  is  tit  for  tat. 

Senator  Ervin.  If  I may  interject  myself,  I am  glad  that  my  friend 
from  New  York  has  brought  the  Senator  from  Illinois  and  the  Senator 
from  North  Carolina  and  the  Senator  from  Florida  to  agreement  on  the 
proposition  that  laws  ought  to  be  made  by  the  Congress  rather  than 
by  the  President. 

Senator  Douglas.  That  is  what  we  are  trying  to  do,  embarrassing 
though  it  may  be. 

Senator  Javits.  Senator,  just  to  conclude,  obviously  the  President 
could  not  issue  an  order  which  enlisted  the  legislative  powers.  I 
believe  he  has  the  Executive  power. 

President  Kennedy  asserted  it,  and  I believe  President  Johnson 
could  assert  it. 

Senator  Douglas.  The  Executive  order  of  President  Kennedy  still 
continues,  but  I think  that  applied  only  to  public  housing  and  FHA. 
Senator  Javits.  It  did. 

Senator  Douglas.  Guaranteed  housing. 

Senator  Javits.  It  did.  It  was  limited  to  that. 

Senator  Douglas.  This  is  only  a minority  of  public  housing. 
There  are  about  700,000  public  housing  units  m the  country.  Only 
about  2.5  percent  of  the  housing  units',  FHA  insurance  is  still  a 
minority.  The  vast  majority  of  housing  is  privately  owned  and 
privately  financed. 

Let  it  be  said  in  the  books  that  here  you  are  a very  eminent 
Republican  asking  the  President  to  use  more  authority. 

Senator  Javits.  That  is  correct,  I am,  where  he  has  already  used  it, 
and  where  his  authority  to  expand  the  existing  protection  from  23 

percent  of  housing  to  80  percent 

Senator  Douglas.  Senator  Javits,  you  and  I agree  on  so  many  sub- 
jects, let’s  not  fall  out. 

Senator  Javits.  No.  I thank  you,  Senator  Douglas,  for  your  testi- 
mony, and  I pay  tribute  again  to  youi1  tremondous  leadership  in  this 
field.  . 

I thank  the  Chair. 

Senator  Douglas.  It  has  been  very  minor  really. 

Senator  Ervin,  I want  to  thank  you  for  appearing  bofore  the  com- 
mittee and  presenting  your  views  in  respect  to  the  proposed  legislation 
in  such  a genial  and  such  an  eloquent  fashion.  At  the  same  time,  let 
mo  express  myt  regret  that  you  do  not  entertain  tho  same  sound  views 
on  this  legislation  that  I do.  . 

Senator  Douglas.  Thank  you  very  much,  Mr,  Cl i airman. 

I always  fool  a privilege  in  appearing  before  you,  You  have  bad  so 
much  experience  as  a lawyer  and  a judge,  and  1 hope  you  will  forgive 
any  inadequacies  which  I displayed, 
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Senator  Ervin.  Well,  you  have  not  displayed  anything  that  re- 
quires forgiveness. 

Senator  Douglas.  Thank  you  very  much. 

Senator  Ervin.  And  I hope  you  have  a very  nice  trip  out  to  your 
State. 

Thank  you  very  much. 

Senator  Douglas.  I hope  to  mend  some  fences.  Finally,  Mr. 
Chairman,  I would  like  to  include  in  the  record  as  part  of  my  testi- 
mony a fine  analysis  of  the  provisions  of  our  bill,  principal  bills  intro- 
duced in  the  House,  and  the  bill  prepared  by  the  Administration. 
While  I believe  the  analysis  to  be  most  accurate  I should  point  out 
that  it  was  drawn  up  on  the  basis  of  reports  of  the  content  of  the 
administration's  bill  rather  than  on  the  final  wording  of  the  text  of 
that  bill.  But  again  I say  that  the  analysis  is  an  especially  useful  one 
for  comparing  my  bill  with  that  of  the  administration. 

(The  matter  referred  to  is  as  follows:) 
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without  present  requirement  of  UTittan 
complaint. 


Same  as  S.  2923. 


**  Attorney  General, 


I*  Criminal  eases  or  criminal  or  civil  con- 
tempt  Actions, 

2*  Any  case  involving  freedom  of  expression 

used  to  advocate  racial  equality. 

I-  If  case  is  one  in  which  defendant  Is  a 
member  of  group  discriminated  against 
flr  apetaott  advocating  equality  audit 
5*scrimInation  is  shown,  under  same 
grtteria  that  apply  in  prosecution  of 
State  ffime  lit  Federal  courts  (see 
above). 

2*  If  case  involves  free  speech  or  other 
ciprasston  used  for  advocating  racial 
equality. 


Civil  actions  or  criminal  prosecutions,  **„,_ 


‘ If  recordkeeping  requirements  regarding 
Juries  are  not  observed. 

If  jniy  selection  procedures  are  not  in  : 
conformity  with  Federal  procedures.  \ 
unless  it  is  established  that  procedures  : 
used  do  not  discriminate  on  basis  of 
race,  color,  or  sex.  J 


dvocattng  racial 


> Tttle  ir  of  S.  2323  and  HJi.  I2S07  covering  this  snbfect  im 
Jta> oftbe  Civil  Rights  Comsuissloc a*idhS?be5i I 


T the  ComnSsston^jtafL1  Source.  Prepared  (or  Leadership  Conference  on  Civil  Bights  by  J.  Francis  Fohlhans. 


m ftiHoia  tiaid 


Analysis  of  civil  right * protection  legislation  pending  in  Congress- Continued 

m if  , . . 


^ — ^ODunued 

““  and  £.SS£&^££S  JZB&d*  “ ‘"“t***8- 

[Whenrrer  the  term  '‘raca  or  color"  Is  used  in  8. 2923  and  H R 12307  » tnrtnrias  m,hi  v 

1 ' LHD7  a toclade3  dTl1  rights  workers  who  are  promoting  ™fai  equality] 

f\_  I 


P8-  2923,  Douglas,  Case,  and  other  bypsr- 

XcSStS^  12807'^^ 


CtouxiL  Liw — Continued 
QTO  iRPEioanustON 
Who  may  recover 


Hetbod  of  recovery.. 


ptfsia  responsible  for 


I*  Any  person  Injured  in  person  or  property 

N 52H?  of  race  OT  color,  while  lawfully 
pmislne  a Federal  right,  or  attempt- 
lug  or  advocating  the  exercise  of  such 
“**“*  to  e»Mse 

^ person  Injured  to  coerce  M*n  or 
J?6*11*  or  rtvo- 
ttttng  equality  tee  from  disertmina- 
woa 

3-  In  mot  of  death,  award  could  he  made 
to  estate  or  dependents. 

L?Sii853£Is  Jhc*  Indemnification  Board. 
5j  p5P*  toe  Com  mission  on  Civil 
Eights*  The  Commission  would  invests 
and  refer  them  to  the 
“5™  fiwbeanng.  After  hearing,  Board 
cteid  mate  a monetary  award,  payable 
&om  Federal  appropriations. 

an  award  Is  made,  the  United 
£***«  bF°  tb®  to  recover 

SLii&Si*?6  <to  Its  mil  constitutional 
authority)  from  the  persons  responsible 
for  the  wrongdoing.  If  the  injury  occurred 
from  action  under  color  of  law,  recovery 
oo^be  against  the  State  or  local  sub- 


H.R.  13323,  Mathias  (Maryland)  and  other 
Republican  House  Members 


Sanra  as  existing Jaw,  except  where  Injury 
results  from  action  under  color  of  law 
rc^J5?.may  be  against  State  or  political 
subdivision* 


Administration  program 
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(?*  *. 


*53  DBWfloty.  No 
•ptocMcotta  B.R.  amt*  ed- 


^“WJL  * 8tm  cm  Tyifut.  POUCB 
Onxuis 

^ Not  In  3- 3SS5  or 

LSEsgtam) 


^ ^ 1 Not 

nwt « Hja.  aa). 


^of^L81^ 100,1 6°veriimflntttl  employees  and  applicants  for  employment  would  b*  covered  by  amendment  of  title  VII  of  Otvli  Eights  Act 
cnmpliantstc  the  Eqnal  Employment  Opportunity  Commission  c*  by  suits  mod  by  Attorney  General  or  In*- 


topre?^n1tm^wK«?Uee  offldal’s  ConsUtatlonaI  duty  beeww  of  the  race  or  color  of  the  victim.  Wodd 
Am^E6*1* hJFJnS1!!®1  ta'«wt“olfMiSh!edoial C0Urt olappeab-  Orttr of Coimoisstao  removing, suspending 


^r3  r realtors,  mortgage  institutions  etc.  — ™ ,.  . 

Tb« AttoS^OwStt«Sd^ta!te«S 25S^«S^!S™Sm nf ]?lSr*f“ tP te,w0 couW  1,6 “nwwd  111  eo,*[t’® 
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Mr.  Autry.  Mr.  Chairman,  the  next  witness  is  Prof,  Sylvester 
Petro,  of  New  York  University. 

Senator  Ervin.  Professor  Petro,  we  welcome  you  to  the  committee, 
I would  like  to  make  this  statement.  Prof.  Sylvester  Petro  is  an 
A.B.  and  J.D.  graduate  of  the  University  of  Chicago.  He  received  his 
master  of  law  degree  from  the  University  of  Michigan.  He  is  a 
member  of  the  Illinois  bar.  He  is  the  author  of  a number  of  articles 
in  various1  legal  publications  and  he  is  the  author  of  two  of  the  very 
, finest  books  that  have  been  written  in  our  generation,  one  of  them 
being  "The  Labor  Policy  of  the  Free  Society,”  and  the  other  being  a 
book  entitled  "Power  Unlimited”  which  dealt  with  and  made  an 
analysis  of  the  findings  of  the  McClellan  committee.  It  is  a great 
privilege,  Professor  Petro,  to  welcome  you  here,  and  the  subcommittee 
certainly  appreciates  you  taking  the  time  to  come  down  from  New 
York  to  express  your  views  concerning  this  bill,  or  such  phases  of  it 
ns  you  desire  to  discuss. 

STATEMENT  OF  PROF.  SYLVESTER  PETRO,  PROFESSOR  OF  LAW, 
NEW  YORK  UNIVERSITY  SCHOOL  OF  LAW 

Mr.  Petro.  Thank  you  very  much,  Senator  Ervin,  for  having 
invited  me  down.  I find  that  the  subject  to  which  I am  going  to 
address  myself  is  one  of  the  most  fascinating  that  I have  encountered 
in  a long  time,  one  of  the  most  incredible  as  a matter  of  fact.  I find 
it  hard  to  this  day  to  believe  that  in  this  country,  which  prides  itself 
on  freedom,  so  thoroughgoing  an  assault  upon  so  intimately  a signifi- 
cant freedom  as  the  right  of  property  should  be  possible, 

I understand  that  there  is  a tremendous  amount  of  confusion  every- 
where in  the  world,  not  only  in  this  country  today,  concerning  the 
meaning  of  key  terms,  such  as  freedom,  voluntariness,  compulsion, 
and  so  on,  I sincerely  hope,  Senator{  that  I am  going  to  make  a con- 
tribution today  toward  the  clarification  of  some  of  this  confusion. 

Freedom  is  a condition  to  which  the  right  of  private  property  is 
indispensable.  If  you  tell  me  that  I must  sell  my  house  to  A instead 
of  to  B,  or  instead  of  taking  it  off  the  market,  you  have  deprived  me 
of  my  right  of  private  property,  anu  of  my  freedom.  If  you  force  me 
to  sell  without  providing  me  with  traditional  safeguards,  then  you 
have  not  only  deprived  me  of  liberty  and  property,  but  you  havo  done 
no  without  duo  process  of  law.  Tlio  fundamental  defect  of  titlo  IV  of 
Senate  bill  11200  is  that  it  proposes  the  most  far  reaching,  the  most 
offensive,  and  the  most  arrogant  deprivation  of  property  without  due 
proco-s  in  tho  history  of  the  United  States. 

I address  myself  to  title  IV  exclusively.  I wish  to  emphasize  this 
point,  because  titlo  IV  is  it  seems  to  mo  sharply  distinguishable  from 
the  other  titles  of  the  hill.  Tho  other  provisions  propose  to  remedy 
denials  of  civil  and  personal  rights.  As  such,  they  cannot  ho  called 
defective  in  principle,  though  they  might  prove  to  bo  evil  in  policy, 
and  practice,  and  I believe  that  that  is  so,  that  they  would  prove  ovil 
in  practice.  Title  IV,  however,  exorejsos  mu  a great  ileal  more.  For 
it  is  a clear  denial  of  right,  vicious  in  both  principle  and  practice, 
hoc  a use  It  cannot  possibly  bo  administered  in  nefcordaneo  with  due 
process  of  law,  ami  because  it  adds  materially  to  the  forces  nlroady 
at  work  to  introduce  the  police  state  into  this  country.  It  is  just 
possible  that  title  IV  will  not  work  at  nil.  And  J shall  try  to  explicate 
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my  reasons  for  that  statement  before  long.  But  if  it  does,  if  it  does: 
work,  it  will  do  so  at  the  expense  of  liberty,  property,  and  due  process. 
I propose  now  to  demonstrate  the  accuracy  or  this  charge. 

My  first  point  is  that  freedom  and  the  right  of  private  property 
are  one  and  the  same  thing. 

It  is  customary  among  proponents  of  such  legislation  as  title  IV  to 
praise  it  in  the  name  of  freedom.  However,  the  briefest  examination 
of  the  legislation  and  the  barest  acquaintance  with  the  condition 
known  as  freedom  will  expose  the  error  of  identifying  title  IV  with 
freedom. 

f’itle  IV  would  force  individual  homeowners,  real  estate  brokers, 
and  financing  institutions  to  sell  and  finance  the  sale  of  homes  in 
circumstances  in  which  they  would  prefer  not  to  do  so.  Home- 
owners  are  told  in  section  403  that,  no  matter  what  their  own  prefer- 
ences may  be,  they  are  compelled  by  law  to  sell,  rent,  or  lease  their 
dwellings  without  regard4€r*tneTace,  color,. religion,  or  national  origin 
of  prospective  purchasers  or  tenants.  Brokers  and  financial  institu- 
tions are  subjected  to  corresponding  and  implementing  deprivations 
of  their  rights/'  Sections  406  and  407,  we  shall  sdq.  encourage  the 
most  aggressive  possible  prosecution  of  the  policies  oitfre  legislation. 

No  great  acumen  and-tfo  tortured  analysis  are  necessary  in  order 
to  perceive  how  drastically  title  IV  \nvades  and  restricts  freedom  and 
property,  and  therefore  how  incorrect  and  deceptive  it  is  to  identify 
title  Ty  with  freedom.  A^ndarr  tff  free  precisely  to  the  extent  that 
his  property  rights  are  intaefobqeause  the  condition  of  freedom  and 
the  condition  of  slavery  arp /distinguished  oil  the  basis  of  t^e  right 
of  private  property.;  A fmqipatvowns  himself  and  whatever  he  comes 

by  lawfully.  A slave  pwns  Aptjflmg. He  does  not  own  himself f and, 

if  he  js  in  full  slavery,  he Jcairewfi /i/atbfng  else;  not  even  his  children 
are  his.  They  belong  tq  his  master-.^.'  j 

Ownership,  however,  means  mefre  than  the  possession  ov  formal 
legal  title  to  things.  It  mecns^mptrol.  Control  means  authority 
over  use,  and  over  dispositionTBTwell.  It  meads  the  conation  in 
which  ohe  has  the  authority  to  follow  his;own  preferences.  Obviously 
it  does  not  mean  that  one  may  use  bis  property  in  away  which  destroys 
the  property  of  otheiW  The  rights  and  the  freedom  of  others  are  . 
entitled  to  tins  same  status  and  condition' as  his,  But,  that  qualifica- 
tion poses  no  serious  problem.  It  is  easy  to  soe  thqlrproperty  rights 
and  freedom  cmulat  exist  where  some  are  permittOfUb  invade  the  rights 
of  others.  ' ** 

Legislation  such  ns  tiTte-IV  js  sometimes  advocated  on  the  theory 
that  freedom  involves  the  right  tolivo  wherever  nno  cCiosos.  Indeed, 

I infoi’  that  this  is  Senator  Douglas'  position,  lids  the  position  of 
people  who  speak  in  thoso  terms  that  one  is  not  froo  unless  he  is  in  a 
position  to  buy  wlnitover  tie  wants  to  buy.  But  this  is  an  incorrect 
usage  of  the  term  "freedom ",  and  it  is  very  easy  to  demonstrate  the 
emir.  For  if  1 have  the  right  to  live  wlmrevor  i chooso,  then  someone 
el  no  in  list  have  the  duty  to  pennit  me  to  do  so,  Uupposo  I prefor  my 
neighbor's  homo  to  my  own.  Have  I tho  right  to  force  him  to  sell  to 
mo?  Obviously  1 do  not— not  in  a free  country,  anyway.  For  if  I 
did,  T sEiouhl  pohhohh,  not, freedom,  but  powor.  Ami  if  he  were  obliged 
to  sell,  it  would  bo  foolish  to  sponk  of  him  as  a froonmn  with  his  property 
rights  blind. 
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■ The  sa mo  is  true  bf  the  so-cnllfJd  “right  to  buy.”  No  one  in*  a free 
country,  when  one  thinks  seriously  about  these  matters,  has  a right 
to  buy  anything.  If  lie  is  a freeman,  what  ho  has  is  a right  to  offer 
to  buy.  And  if  the  man  on  tho  selling  sido  is  a freeman,  In  a Tree 
country,  he  lias  the  right  to  offer  to  sell  or  to  refuse  to  offer  to  soil. 
A completed  transaction  occurs,  in  a free  country,  when  a willing 
and  able  buyer  encounters  a willing  and  able  seller  and  they  get 
together  on  terms  which  are  mutually  satisfactory. 

Titlo  IV  does  not  promote  freedom.  It  destroys  freedom  and 
creates  power  on  one  side.  To  speak  of  it  in  tho  name  of-  freedom 
is  to  engage  in  an  ugly  perversion  of  the  central  principle  of  the  good 
society. 

I road  the  Attorney  General’s  statement  before  the  House  Judiciary 
Committee,  and  there  were  a number  of  things  in  the  Attorney  Gen- 
eral’s statement  that  I thought  interesting  enough  to  call  for  comment. 
It  brought  out  some  of  the  issues  that  I think  are  paramount,  in  a 
particularly  striking  way.  He  said,  for  example,  that  “tho  ending 
of  compulsory  residential  segregation  has  becomo  a national  neces- 
sity.’’ His  use  of  the  terminology  “compulsory  residential  segrega- 
tion,’’ to  speak  kindly,  is  strained.  Taking  the  words  in  their  natural 
meaning,  one  would  have  to  conclude  that  the  Attorney  General  is 
engaged  in  fantasy  or  science  fiction.  I am  not  awaro  of  tho  existence 
of  “compulsory  residential  segregation'’  anywhere  in  tho  United 
Statos.  Indeed,  since  the  Supreme  Court’s  decision  in  Shelley  v. 
Kraemer,  even  contractual  residential  segregation  is  no  longer  possible, 
for  that  case  held  racially  restrictive  covenants  unenforcible. 

Tho  truth  is  that  tho  only  kind  of  residential  segregation  which 
oxists  in  tho  United  States  today  is  purely  voluntary.  Tho  further 
truth  is  that  the  persons  ultimately  responsible  for  such  voluntary 
housing  segregation  as  oxists  are  individual  homeowners,  The 
Attornoy  General  seeks  to  shift  tho  onus.  He  said  to  tho  House 
Judiciary  Committee: 

I believe  it  is  accurate  to  say  that  individual  homeowners  do  not  control  tho 
pattern  of  housing  in  communities  of  any  size.  Tho  main  components  of  the 
housing  industry  are  builders,  landlords,  real  estate  brokers  and  those  who  pro- 
vide mortgage  money.  These  aro  Co  groups  which  maintain  housing  patterns 
based  on  race. 

Everywhere  in  the  United  Statos  today  homeowners  aro  free  to  soli 
thoir  homes  to  whomevor  they  wish  among  those  who  bid.  Nowhere 
aro  thoy  prevented  from  selling  to  Negroes,  Jews,  Puerto  Ricans,  or 
any  other  so-callod  minority.  It  is  unlawful  everywhere  for  anyone 
to  interfere  with  a man’s  right  to  dispose  of  his  property  as  he  3ees 
fit.  If  one  roal  ostate  broker  refusos  to  deal  wiv.h  members  of  a given 
race,  the  homoowner  is  free  to  soek  another.  If  he  can  find  no  broker 
who  will  deal  indiscriminately,  the  homeowner  may  take  over  the 
selling  function  himself,  as  many  do,  I am  confident  that  there  is  not 
a newspaper  in  the  United  States  which  would  reject  an  advertisement 
offering  a house  for  sale  or  for  rent  to  all  comers. 

The  Attorney  General’s  strained  use  of  the  strange  terminology, 
“compulsory  residential  segregation,”  I believe  must  be  accounted  for 
by  his  natural  reluctance  to  describe  the  effect  of  title.IV  accurately. 
But  no  valid  purpose  is  served  in  beating  about  the  bush.  The 
purpose  and  effect  of  title  IV  are  to  deny  freedom  and  tp  restrict  tho 
right  of  private  property,  not  to  protect  and  advance  them.  Tho 
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n particular  and  ultimate  victim  is  the  homeowner— not  the  builder; 
\ not  the  real  estate,  brokor,  and  certainly  not  tho  banker.  For  them, 
j in  their  commercial  roles,  housing  is  purely  a commercial  matter. 

They  will  not  be  hurt  in  those  roles  by  n law  forbidding  tho  discrimi- 
i mite  sale  or  renting  of  private  homes.  But  the  individual  homoowner 
will  bo.  Ho  will  find  his  freedom  and  his  most  cherished  values 
= savagely  mauled. 

^ T want  to  refer  to  another  aspect  of  tho  Attorney  Gen  oral’s  strained 
! terminology  about  compulsory  residential  segregation:  his  reference 
1 to,  “national  necessity,” 

| When  one  removos  the  tortured  indirectness  from  the  Attorney 
j Gen  oral’s  language,  what  remains  is  this  assertion: 


The  policy  of  this  Administration  is  to.  favor  a compelled  amalgamation  of  all 
moos,  colors,  and  creeds  in  residential  amis;' individual  prefer  on  ops,  the  right  of 
private  property,  and  personal  freedom  must  all  be  sacrificed  to  this  overriding 
policy. 

Senator  Ervin'/  There  is  a vote  call.  We  will  dash  over  there  and 
get  back  just ‘Os  soon  as  possible,  . When  we  scheduled  >this  hearing 
we  had  no  reason  to  anticipate  thnt'  we  were  going  to  have. a constant 
succession  of  record  votes.  i > 1 \ 

(Short  recess.)  • A 

Senator  Ervin,  The  subcommittee  will  resume,  i 

’ Mr.  Fetro,  Shall  ! resume^Senator? 

Senator  Ervin.  Yes,  sir.  ( { ; ■ < 

Mr.  Pbtro.  ! was  speaking  about  the  Attorney  General’s  uso  of 
i the  term  "national  necessity.1^  )l  ' 

| Senator  Ervin;  I would ; just  like itfo  join  you  in  emphasizing  your 
j statement  on  page  7 that  taking  this  bill  as  it  stands,  the  policy  of  the 
administration  lr/  advocating  this/  Rousing  provision  is  to  compel 
amalgamation  of  \all  cultures  ana-cpeCde  in  all  residential ' areas. 
Individual  preferences,  the  rigKtwrf'privato  property,  and  personal 
freedom  must  all  be  sacrificed  to  this  overriding  policy.  f 
Mr.  Petpro.  I think  we  have  the  heart  of  the  bill  there. 

Senator  Ervin.  It  seeim  to  me  tthat  yours  is  a most  effective 
statement,  in'q  nutshell,  of  the  poiicy'whioh  underlies  this  bill. 

Mr.  Petro.  T^iank  you,  Senator.  I would  like  t6  continue  in 
plain  talk,  becaus&yerbal  byplay  must  not  be  allojvdd  to  conceal  the 
real  meaning  of  thiNAUorney  General’s  statenlent.  He  refers  to 
"national  necessity.”  Whftt..meaning.  are  ,jwe  to  give  rip'  "national 
necessity”  when  that  expression  runs  counter  to  in d i viaphnpr efer en ce ? 
The  purpose  of  title  I v , to  repeat,  is  to  produce  a racial' mixture  in 
reside  ft  tial  areas.  If  that  mixture  docs  not  now  exist  it  is  because 
individual  homeowners  have  preferred  something  else.  But  this  is  a 
j nation  of  homeowners,  Is  not  the  residential  pattern  therefore  ail 
! expression  of  their  desires,  and  as  aufch  an  expression  also  of  national 
| policy?  By  what  right  does  the  administration  arrogate  to  itself  the 
■ authority  to  frustrate  such  desires  and  to  identify  contrary  wishes  as 
{ "national  necessities”? 

I A man’s  family  and  his  home  are  dear  to  him,  the  things  he  cherishes 
most  in  the  world.  He  will  work  for  them  as  he  will  work  for  nothing 
else.  In  fact  I have  a considerable  number  of  callouses  right  now 
1 on  my  hands,  Senator,  from  clearing  several  acres  of  woods,  a living 
[ testimonial  to  the  drive  built  into  a man  to  take  care  of  his  home. 
I A man  will  w6rk  for  his  family  and  his  home  as  he  will  work  for  nothing 


286 


CIVIL  RIGHTS 


else.  And  out  of  such  striving  great  things  have  emerged.  America 
as  we  know  it  today,  with  all  its  power  and  wealth,  is  a byproduct  of 
the  efforts  that  men  have  expended  in  building  their  families  and 
homes.  All  the  massive  edifices  in  Washington,  D.C.,  all  the  vast 
means  at  the  disposal  of  the  Government  of  the  United  States,  are 
mere  incidentals  to  the  main  business  of  the  ordinary  American,  who 
works  for  his  family  and  his  home — not  for  “national  necessity,” 
whatever'  that  pompous  phrase  may  mean. 

We  must  got  these  things  straight.  Governments  do  not  produce 
either  men,  families,  or  wenlth.  Men  produce  those  things.  The 
only  thing  that  government  produces  is  moro  government.  If,  in 
producing  more  and  more  government,  a country  should  dostroy  the 
mainspring  of  human  striving,  the  fact  that-  the  destruction  has  been 
cloaked  in  the  verbiage  of  “national  necessity”  will  not  change  the 
consequences.  The  country  will  regress;  its  wenlth  diminisli;  its 
government  become  a fourth-rate  power;  its  general  tone  will  become 
puny. 

I take  no  position  one  way  or  the  other  on  the  desirability  of  racially 
amalgamated  residential  areas,  and  I do  not  see  how  any  other  mere 
mortal  can  do  so,  for  it  seems  to  me  to  be  entirely  a matter  of  per- 
sonal preference. 

I believe  it  was  the  right  of  the  people  in  Senator  Douglas*  Hyde 
Park-Kenwood  area  to  undergo  the  integration  experience  that  they 
have  undergone,  and  I might  add  from  personal  direct  knowledge 
that  the  experience  was  a good  deal  more  horrifying  than  Senator 
Douglas  suggested.  To  repeat,  I don't  know  what  the  pattern  of 
any  residential  neighborhood  should  be.  What  I do  know  and  assert 
is  that  the  goodness,  wealth,  and  power  of  this  country  are  products 
of  the  striving  of  freemen  in  the  pursuit  of  their  preferences;  in  short, 
products  of  the  right  of  private  property.  I know,  furthermore, 
that  title  IV,  whatever  the  Attorney  General  mav  say  about  it,  is  the 
most  far-reaching  and  thoroughgoing  invasion  of  the  right  of  private 
property  that  has  ever  been  proposed  in  this  country.  The  Attorney 
General  refers  to  title  IV  as  a "national  necessity.”  I believe  it 
better  described  as  a national  disaster. 

Senator  Ervin.  Again,  I am  going  to  have  to  vote. 

(Short  recess.) 

Mr.  Autry.  Pursuant  to,  the  request  of  the  chairman,  the  witness 
will  continue  with  his  prepared  statement.  The  chairman  will  return 
as  soon  as  the  vote  is  completed.  . 

Mr.  Petro.  AH  right,  Mr.  Autry,  I turn  now  to  the  procedural 
aspects  of  this  bill.  I find  the  procedural  aspects  of  title  IV  as  ques- 
tionable as  its  substantive  policy/  perhaps  far  more  serious  in  the 
inroads  it  makes  on  the  rights  of  homeowners. 

It  encourages  unmeritorious  and  vexatious  litigation  despite  the 
crowded  conditions  of  court  dockets  all  over  the  country.  It  creates 
evidential  problems  which  are  likely  to  make  a mockery  of  due  process 
of  laiv.  Its  provision  for  remedies  are  likely  to  intimidate  the  decent 
citizen.  The  powers  of  intervention  granted  the  Attorney  General 
are  vague  and  ill  defined  and  smack  more  of  the  police  state  than  of  a 
society  ruled  by  law.  •(■■'■■■  ; 

Consider  the  matted  of  unmeritorious  and  intimidatory  litigation. 
Section  406(b)  authorizes  the  Federal  courts,  whenever  they  "deem 
just,”  to  subsidize  proceedings  against  homeowners  who  have  allegedly 


CIVIL  BIGHTS 


t 


refused,  to  sell  or  rent  on  the  basis  of  race,  creed;  or  national  origin1, 
No  such  subsidy  is  made  available  to  the  defending  homeowner. 
Thus  a disappointed  purchaser  has  everything  to  gain  and  nothing 
to  lose  by  suing  the  homeowner.  Under  section  400(b)  the  would-be 
purchaser  may  commence  a civil  action  “without  tho  payment  of  fees, 
costs,  or  security  * * V'  This  means  he  may  secure  even  an  ex 

Earle  restraining  order,  preventing  the  homeowner  without  notice  or 
earing  from  selling  to  another,  without  forfeiting  a bond  or  security* 
This  is  different  from  the  situation  which  prevails  in  the  case  of  any 
other  kind  of  litigation  whatsoever. 

There  is  no  need  to  dwell  at  length  upon  the  evils  of  this  provision. 
They  are  obvious.  Every  homeowner  in  the  country  is  a potential 
victim  when  he  puts  his  house  up  for  sale,  whether  or  not  he  has  vio- 
lated the  law.  The  normal  restraints  upon  vexatious  litigation  are 
gone. 

Mr.  Autry.  May  I interrupt  for  just  a moment,  Professor?  Sena- 
tor Smathcrs  is  back,  and  he  will  assume  the  chair  in  Senator  Ervin's 
absence. 

Senator  Smatherb.  Will  you  go  right  ahead? 

Mr.  Petho.  Thank  you,  Senator,  The  normal  restraints  upon 
vexatious  litigation  are  gone.  As  we  shall  see,  it  is  likely  that  the 
burden  of  proof  will  come  to  rest  swiftly  upon  the  homeowner,  rather 
than,  as  is  traditional,. at  least-in  due-process,  countries,  upon  the  com- 
plaining party.  The  difficulty  of  sustaining  the  burden  of  proof 
together  with  the  subsidizing  of  the  complainant  add  up  to  a massive 
instrument  for  the  intimidation  of  homeowners;  ; 

Even  without  the  subsidy  provision,  title  IV,  if  enacted,  is  likely  to 
produce  a flood  of  litigation,  and  litigation  of  a peculiarly  complicated 
character.  With  the  subsidy,  of  course,  there  will  be  even  more.  I 
do  not  suggest  that  the  litigation-breeding  charge  is  ever  a valid 
argument  against  an  otherwise  meritorious  law,  for  I believe  that  if  A 
proposal  has  merit,  it  should  pass  even  though  it  increases  the  burden 
on  the  courts.  The  trouble  with  title  IV,  however,  is  that  it  is  both 
bad  in  principle  and  likely  to  encourage  great  volumes  of  unmeritorious 
and  purely  vexatious  litigation,'  when  the  Federal  eburts  are  already 
heavily  burdened. 

The  probable  result  is  that  proceedings  under  title  IV  will  work  the 
most  vicious  kind  of  injustice,  Complainants,  that  is  to  say,  dis- 
appointed purchasers  from  a minority,  will  ask  for  restraining  orders, 
pending  a full  trial,  which  is  likely  to  be  long  and  drawn  out.  Home- 
owners will  thus  lose  their  purchasers,  while  the  complaining  parties, 
on  the  other  hand,  will  have  nothing  to  lose,  especially  when  even  their 
attorneys'  fees  and  security  costs  are  covered  by  the  taxpayers.  The 
net.  effect  is  likely  to  create  discrimination  in  favor  of  members  of 
minority  groups.  Indeed,  that  seems  to  be  the  object  of  all  the  pro- 
cedural features  of  title  IV.  The  compulsions  and  the  denials  of 
freedom  which  characterize  the  substantive  features  of  title  IV  will 
probably  be  surpassed  by  the  compulsions  inherent  in  its  procedural 
features. 

I turn  now  to  problems  of  proof  and  due-process  implications. 
Every  time  a belligerent  member  of  an  identifiable  minority  bids 
unsuccessfully  on  a home,  or  a rental,  he  is  in  a position  to  make  life 
miserable  for  the  hapless  homeowner.  Suppose  a Jewish  homeowner, 
with  his  house  up  for  sale,  receives  equal  bids  from  two  persons,  one  a 
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Jew,  the  other  an  Italian.  If  he  sells  to  the  Jew,  the  disappointed 
Italian  has  the  basis  for  a suit.  The  Italian  may  petition  for  a 
temporary  restraining  order,  thus  blocking  the  sale  to  the  Jew,  pending 
full  trial.  How  long  will  the  Jewish  purchaser  keep  his  offer  open? 

And  what  will  happen  at  the  trial?  The  law  is  vague.  It  forbids 
refusing  to  sell  to  any  person  because  of  race,  color,  religion,  or  national 
origin.  How  much  proof  is  required?  What  kind?  On  whom  will 
the  burden  of  proof  come  ultimately  to  rest? 

We  have  considerable  experienco  with  a similarly  vague  law.  An 
analogous  provision  in  the  National  Labor  Relations  Act  prohibits 
discrimination  by  employers  which  tends  to  discourage  union  member- 
ship. The  National  Labor  Relations  Board  considers  itself  as  having 
a prima  facie  case  of  discrimination  when  a union  man  is  discharged 
by  an  employer  who  has  betrayed  antiunion  sentiment.  At  that 
point  the  burden  of  proof  shifts  to  the  employer.  He  must  show 
that  there  was  some  good  cause  for  the  discharge— ~a  violation  by  the 
discharge  of  some  strictly  enforced  rule,  or  a failure  by  him  to  meet 
objectively  demonstrable  standards.  If  he  fails  in  thi3  showing; 
the  employer  will  be  found  guilty  of  unlawful  discrimination. 

The  homeowner  under  title  IV  is  in  a much  nlore  difficult  position 
than  the  employer  under  the  National  Labor  Relations  Act.  How  is 
the  homeowner  to  prove— in  the  case  I give — that  he  had  some  objec- 
tively demonstrable  cause — other  than  race  or  religion — when  the 
Italian  made  the  same  offer  that  the  Jew  made? 

It  is  possible  that  the  Federal  courts,  unlike  the  National  Labor 
Relations  Board,  will  require  objective  evidence  of  discriminatory 
motivation  before  they  hold  homeowners  guilty  of  title  IV  violations, 
But  if  the  courts  take  that  position,  title  IV  wifi  become  a dead  letter; 
ocular  proof  of  discriminatory  motivation  is  in  the  nature  of  things 
unavailable.  Hence  the  probability,  if  title  IV  is  to;  be  viable,  is  that 
the  courts  will  do  what  the  Labor  Board  has  done:  that  is,  rely  upon 
presumptions  and  inferences.  In  that  case  title  IV  will  become  an 
even  more  pervasive  instrument  for  the  denial  of  due  process  that  the 
Labor  Act  nos  been.  The  burden  of  proving  lack  of  discriminatory 
motivation  will  fall  upon  the  homeowner,  and  in  99  cases  out  of  a 
hundred,  he  will  be  unable  to  carry  that  burden.  He  will  not  be  able 
to  prove,  In  the  case  I have  cited,  that  there  was  a nondiscrimiuatory 
basis  for  his  refusal  to  sell  to  the  Italian. 

Add  this  to  the  fact  that  he  will  probably  have  been  restrained  by 
the  court  from  conveying  to  the  Jewish  purchaser,  pending  trial,  ana 
it  becomes  evident  that  title  IV  puts  the  homeowner  into  an  impossible 
position  when  he  is  confronted  with  purchaser's  from  different  minori- 
ties. No  matter  which  he  chooses  to  sell  to,  the  other  is  in  a position 
to  make  life  miserable  for  him;  An  age-old  instinct  of  the  common 
law  was  to  conceive  rules  in  the  manner  most  likely  to  encourage  and 
promote  the  alienability  of  realty  and  chattels.  It  would  appear 
that  the  aim  of  title  IV  is,  at  least,  in  part,  to  frustrate  realty  trans- 
actions. 

If  the  homeowner  is  confronted'  with  offers  from  a Negro  and  a 
white  Anglo-Saxon  Protestant,  he  has  no  choice  under  title  IV  at  all. 
Preferring  the  Anglq-Saxon  will,  if  the  disappointed  Negro  is  belligerent 
or  fronting  for  a pressure  group,  produce  an  immediate,  restraining 
order,  frustrating  an  immediate  sale  and  probably  inducing  the  1 
purchaser  to,  go  elsewhere,  for  many  important  family  matters  hinging  I 
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upon  the  timing  of  home  purchases.  Again,  there  will  be  a trial,, 
probably  prolonged,  and  how  will  the  homeowner  establish  that  biB- 
choice  was  not  on  the  basis  of  race  or  religion?  He  has  everything  to* 
lose  and  nothing  to  gain  from  fighting  the  case. 

Title  IV  takes  away  his  precious  freedom,  his  right  of  private  prop- 
erty, and  makes  a mockery  of  due  process  while  doing  so,  “National 
necessity”  is  cited  as  the  justification  for  this  vicious  betrayal  of 
some  of  the  best  of  the  American  tradition.  But  I am  unable  to  under-, 
stand  how  it  can  be  nationally  necessary  to  destroy  what  is  good 
and  strong  in  a nation.  Title  IV  is  an  instrument  useful  only  to  heat 
the  country's  homeowners  into  a state  of  supine  submission.  Perhaps 
they  will  rebel  against  it,  however,  in  which  case  there  will  he  chaos. 

Perhaps  title  IV  will  stimulate  evasive  hypocrisy  on  a universal  scale,; 
an  even  more  repulsive  possibility.  But  meek  submission  is, what  the 
bill  seems  to  aim  at,  ana  l can  . think  of  nothing  more  foreboding  than- 
the  realization  of  that  aim.  No  great  society  was  ever  built  by  sheep’ 
or  cattle,.  . ^ i 

Intimidatory  remedies.:  Thorq  ■ is  an  infinity  pf  evil ; in  title  :JVj 
Section  406 jfc) .provides: that—  , ; m ; vi/i  o ■■■■,.■:,  > 

the  court  may  grant  such  relief  as  It  deems  appropriate,  ihlilUdlng  a pdrmartejitor* 
temporary  inj  unqtion,.  restraining  or<Joiy.Qr:Othor  (Qrdor,  and  may  award  damages 
to  the  plaintiff,  including  damages  for  humiliation  and  pn<mtal  pain  and  suffering,, 
and  up'  to  $£00  punitive’ damages. , /-  ” • - ; ' ‘ , " *. 

Section  406(d)  authorizes  the  court  to — 
allow  tv  prevailing  plaintiff  a reasonable  attorney’s  fee  osipart  of  the  costs,  i , . 

In  the  light  of  these  penalties,  the  homeowner  will  have  td'be 
foolhardy  indeed  who  refuses  to  sell  to  the  member  of  any  minority 
group.  . 1 

The  bill  puts  no  limit  on  the  amount  that  may  be  awarded  for 
“humiliation  and  mental  pain  and  suffering.1'  Apparently  the  sky 
is  the  limit.  It  is  true  that  there  is  a “reasonable”  limitation  on  the 
amount  which  may  be  assessed  agaiiist  the  defendant  for  a successful 
plaintiff's  attorney's  fees.  The  fee  may  still  grow  to  a substantial 
amount,  however.  Equity  proceedings  and  a prolonged  trial  may 
easily  involve  work  ana  time  for  which  thousands  of  dollars  constitute 
a reasonable  fee.  And  it  must  never  be  forgotten  "that  the  victim  b( 
title  IV  will  usually  be  an  individual  homeowner.  More  than  that,1 
he  will  usually  be  a man  of  modest’  means,  for  the  wealthy  will  never 
have  problems  under  title  IV,  and  even  the  well  off  will  rarely  have1 
trouble  with  it. 

Special  note  must  be  taken  of  the  variety  of  court  orders  authorized 
by  section  406(c):  “permanent  or  temporary  injunction,  restraining 
order,  or  other  order.”  Obviously  there  is  plenty  of  room  ifi  this 
catalog  for  the  most  extreme  type  of  court  order,  the  mandatory 
injunction.  In  short,  a homeowner  may  be  ordered  to  convey  lus 
property  to  a person  to  whom  he  does  not  wish  to  sell  it,  or  even,  in- 
deed, after  deciding  to  withdraw  it  from  the  market.  Consider  this 
type  of  cose,  which  occurs  often  enough!  after  getting  only  one  offer 
for  his  home,  and  that  from  a Negro,  the  homeowner  decides  after  all 
that  he  does  not  wish  to  sell;  the  Negro,  qr  some  supporting  organiza- 
tion, gets  its  wind  um  creates  a great  deal  of  publicity,  leading  to  what 
may  be  called  humiliation  for  the  would  be  purchaser,  and  then  files 
suit,  demanding  a mandatory  injunction  and.  all  kinds  of  damages 
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allowed  for  ill  the  bill.  Moreover,  the  Negro  convinces  the  court  that 
he  lacks  means  and  thus  acquires  a subsidy  for  all  court  costs,  foes, 
and  other  costs. 

What  is  the  position  of  the  homeowner  in  such  a case?  He  made 
no  formal  announcement  that  he  was  withdrawing  his  house  from  the 
m arket.  Born  and  raised  a f room  an  lie  felt  no  obligation  to  clear  his 
change  of  mind  with  anyone.  He  just  went  ahead  and  adjusted 
numerous  complicated  and  intimate  family  plans  to  his  new  decision. 
But  how  will  he  prove  that  there  was  no  discriminatory  motivation 
in  the  face  of  the  evidence — the  prima  facie  case — against  him? 
Should  he  fight  the  case?  > If  he  fights,  the  costs  will  be  heavy,  and 
his  means  in  all  probability  slender.  There  is  no  provision  in  the 
law  covering  his  costs,  if  he  wins.  Can  one  afford  to  fight  such  a case? 
Why  fight,  anyway?  Why  not  just  let  the  court  take  away  the  house 
and  convey  it  to  the  person  who  wishes  to  purchase.  It's  only  a 
house,  after  all,  and  the  family  ean  adjust  to  a move. 

I said  title  IV  would  stimulate  the  growth  of  police  state  conditions, 
What  I had  in  mind  was  sections  407  (a)  and  (b)  which  give  the  At- 
torney General  a roving  commission  to  institute  or  to  intervene  in 
title  IV  proceedings  pretty  muoh  as  he  pleases.  Section  407(a) 
permits  him  to  institute  suit  whenever  he  (not  the  court) — 

fa  Eta  reasonable  oduaetb  believe  that  any  person  or  group  of  persons  is  engaged  in 
a pattern  or  practice  of  resistance  to  the  full  enjoyment  of  any  of  the  rights 
granted  to  this  title. 

All  the  forms  of  relief  available  in  private  suits  are  made  available 
in  suits  instituted  by  the  Attorney  General. 

The  .Attorney  (general  has  event;  broader  and  more  vaguely  defined 
power  to  intervene  in  actions  commenced  by  private  parties.  Under 
40.7(b)  he  has  the  authority  top  intervene  if  he  merely  certifies  that 
the  action  is  of  "general  publio  importance."  _ 

The  effect  of  these  two  sections  is  to  authorize  the  Attorney  General 
?o  police  every  real  estate  transaction  in  the  United  States.  Obviously 
even  the  enormous  tax  revenues  of  the  United  States  and  its  prodigious 
number  of  officeholders  are  not  sufficient  to  permit  the  Attorney 
General  to  intervene  in  every  transaction  yet.  He  will  have  to  pick 
and  choose.  Tbe  picking  and  choosing  is  likely  to  be  dictated  in  title 
IV  cases  largely  as  it  is  in  all  similar. instances  of  governmental  inter- 
vention. Political,  publicity,  and  psychological  considerations  will 
play  an  important  part.  Thus  the  full  power  of  the  Federal  Govern- 
ment will  be  thrown  against  the  homeowner  who  happens  for  one  or 
another  of  these  reasons  to  constitute  a suitable  target.  The  police 
state  implications  of  this  boundless  grant  of  power  are  too  obvious 
to  require  comment.  Pity  the  poor  homeowner  who  finds  himself 
caught  in  the  middle. 

In  conclusion,  there  is  no  doubt  in  my  mind  of  the  proper  disposi- 
tion of  title  IV  of  S.  3296.  It  should  be  rejected.  I repeat:  £ take 
no  position  on  the  question  whether  racial  amalgamation  of  residential 
neighborhoods  is  desirable:  in  a free  country,  residents  should  make 
that  decision  each  for  tnemselves — not  politicians  or  government 
agents,  or  courts.  What  I am  convinced  of  is.  that  compulsory 
amalgamation  has  no  place  in  a free  country.  What  I am  convinced 
of  further  is  that  title  TV  is  a measure  devilishly  and  deviously  con- 
trived in  each  of  its  provisions  to  work  a compulsory  amalgamation. 
Title  IV  is  advertised  by  its  proponents  as  a "national  necessity" 
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designed  to  promote  freedom  ttnd  justice.  In  fact,  it  is  a national 
disaster  which  destroys  freedom  while  spreading  injustice  across  the 
land.  Whatever  the  Attorney  General  may  soy  about  it,  the  prin- 
cipal target  and  ultimate  victim  is  the  individual  homeowner.  This 
lonely  individual  will  find  himself  in  title  IV  proceedjngs  fighting 
against  preposterous  odds  for  the  things  most  dear  to  him.  He  will 
finance  his  opponent  in  individual  proceedings  in  many  cases,  and  his 
tax  money  will  be  used  against  him  in  proceedings  brought  by  the 
Attorney  General.  Title  IV  is  a stacked  deck  against  the  individual 
homeowner,  his  liberty  and  property.  If  title  IV  is  passed  it  will 
amount  to  a declaration  of  war  by  the  Government  of  the  United 
States  against  its  sturdiest  and  most  productive  citizens,  the  home- 
owners of  the  United  States.  The  consequences  for  the  country 
cannot  be  anything  but  evil. 

That  concludes  my  statement,  Mr.  Chairman. 

Senator  Ervin.  As  I construe  your  statement,  your  position  is 
that  title  IV  of  this  bill  is  inimical  to  the  basic  freedom  of  Americans 
to  acquire  homes  for  themselves  wherever  they  desire  to  acquire  those 
homes,  so  far  as  they  can  obtain  those  homes  by  free  action  on  port 
of  the  persons  from  whom  they  acquire  them. 

Mr.  Petiio.  Precisely. 

Senator  Ervin,  In  other  words,  the  basic  issue  you  see  here  is  the 
fundamental  issue  of  freedom. 

Mr.  Petuo.  Freedom  and  human  rights. 

Senator  Ervin.  And  your  position  is  that  except  insofar  as  they 
may  have  been  altered  by  artificial  actions  of  government,  all  the 
residential  patterns  now  oxisting  in  the  United  States  are  patterns 
which  have  been  created  by  Americans  acting  in  accordance  with 
the  freedom  given  them  by  the  right  of  private  proporty  and  the  right 
to  contract  freely  with  reference  to  private  property. 

Mr.  Pbtro.  i es,  sir.  It  cannot  possibly  oe  anything  else.  Where 
the  Attorney  General  got  the  idea  that  there  is  compulsory  residential 
segregation  is  beyond  my  understanding. 

Senator  Ervin.  And  can  we  not  act  upon  the  assumption  that  the 
residential  patterns  which  have  been  established  by  freemen  acting 
in  the  exercise  of  their  right  of  private  property  and  in  the  exercise 
of  their  right  to  freedom  of  contract  in  reference  to  private  property 
are  the  racial  patterns  which  express  the  will  and  purpose  of  the  people 
themselves? 

Mr.  Petro.  Yes,  Senator.  I think  perhaps  this  should  be  ampli- 
fied somewhat.  It  is  not  correct  to  view  this  enormous,  beautiful, 
varied  and  fantastically  interesting  country  as  a monolith,  you  know. 
The  residential  patterns  of  this  country  are  as  varied  as  the  rest  of 
the  country. 

I find  this  is  good.  Of  course  I stay  away  from  Washington, 
Senator,  and  therefore  I do  not  get  this  thing  you  coll  Potomac  fever, 
the  idea  that  I have  to  impose  my  will  on  everyone  else. 

I mean  that  I find  it  interesting  that  in  some  areas  the  residential 
patterns  go  one  way  and  in  other  peas  they  go  another  way.  That  is 
a life,  because  only  in  a dead  society  are  patterns  fixed  and  rigorous. 

God  knows,  100  years  from  today)  a voluntary  society  may  have 
produced  a perfect  mix/  one  that  will  please  even  so  stanch  a New 
Dealer  os  Senator  Douglas.  But  it  would  do  so  voluntarily,  if  we 
maintain  the  free  character  of  the  country. 
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Senator  Ervin.  In  other  words,  you  say  that  whatever  pattern  may 
be  evolved  by . the  exercise  of  freedom  on  the  part  of  freemen  is  a 

{>attern  we  should  have,  and  we  should  not  have  a pattern  which  is 
ashioned  by  the  artificial  use  of  the  coercive  power  of  law  contrary  to 
the  wishes  of  the  people. 

Mr.  Petro.  Sure,  and  there  are  an  infinite  number  of  examples 
indicating  the  disastrous  consequences  of  interfering  with  the  free 
course  of  lifp. 

Consider  how  the  Japanese,  I believe  it  was,  used  to  bind  the  feet 
of  their  women.  The  result  was  deformed  feet,  very  much  like  tho 
desire  of  some  of  tho  people  in  our  Government  to  bind  the  Nation 
up  into  a pattern  that  they  think  appropriate.  It  is  no  man's  right 
to  tell  anothor  man  how  to  live  or  how  to  dispose  of  his  property. 

Senator  Ervin.  I will  not  do  any  bragging  on  myself  except  to 
•one  oxtent,  and  that  is  I rejoice  to  say  that  I have  been  here  12  years 
without  contracting  Potomac  fever.  I still  believe  that  tho  people 
who  sent  me  here  can  manage  their  personal  affairs,  such  us  that  of 
selecting  homes  for  themselves  and  selecting  the  persons  with  whom 
they  wish  to  contract  or  associate  and  in  so  doing  can  build  a far 
better  country  than  could  be  done  by  direction  arid  control  of  the 
people  on  the  banks  of  the  Potomac. 

It  is  one  of  the  odd  things  that  so  many  men  elected  to  the  Congress 
of  the  United  States  come  to  the  conclusion  that  the  peoplo  who 
sent  them  here  have  not  got  sense  enough  to  manage  their  own  affairs, 
but  that  on  tho  contrary  the  affairs  of  those  people  who  sent  them 
here  must  be  managed  ny  some  bureaucracy  up  hero  on  the  banks 
of  the  Potomac. 

Mr.  Petro.  You  know,  it  creates  n really  paradoxical  situation,  if 
such  a man  thinks  it  true.  The  people  that  he  is  not  willing  to 
permit  to  run  their  own  lives  are  the  people  who  selected  him.  Did 
they  have  sense  enough  only  to  elect  somebody  to  be  their  slave  driver? 
Is  that  the  extent  of  their  competence? 

Senator  Ervin.  To  me- — 

Mr.  Petro.  Wait  a minute,  Senator,  please  let  me  interrupt, 
because  I think  there  is  no  one  who  has  greater  respect  for  the  Gov- 
ernment of  the  United  States  than  I do,  and  I want  to  make  it  per- 
fectly clear  that  I do  not  believe-  that  every  man  who  comes  to  Wash- 
ington contracts  this  fever. 

Senator  Ervin.  That  is  true.  If  all  of  them  had  contracted  it,  all 
of  our  differences  would  now  be  vanished  dreams. 

Mr.  Petro.  Yes.  ; 

Senator  Ervin.  And  the  only  reason  we  still  maintain  many  of 
them  is  the  fact  that  all  people  do  not  contract  Potomac  fever.  If 
they  did,  we  would  have  a thoroughly  regimented  society  with  no 
•freedom  of  choice  whatsoever  left  to  the  individuals,  and  that  is 
wlmt  I understand  your  position  fundamentally  is.  I know  your  books 
have  been  an  inspiration  to  me,  because  you  have  said  tilings  with 
reference  to  maintaining  a free  society  which  oxpress  what  T feel  is 
the  great  truth  about  this  country.  This  country  was  made  great  by 
freedom,  and  this  country  wil)  remain  great  so  long,  and  so  long  only, 
as  it  adheres  to  the  belief  that  the  most  precious  value  of  civilization 
is  freedom,  ! 

Senator  Smathers.  I would  merely  like  to  state  this,  Mr.  Chair- 
man. I do  not  know  when  I have  listened  to  a more  powerful  and 
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Cersimsive  statement  with  rospect  to  any  question  that  we  had 
efore  us  that  equals  that  just  made  by  Professor  Petro.  I congratu- 
late you  on  it. 

I wish  that  every  Member  of  the  Senate  had  had  the  opportunity 
to  listen  to  you1  as  we  had.  X would  like  to  wish  and  hope  that  each 
Member  of  the  Senate  would  read  it,  and  I do  not  believe  that  will 
be  the  case,  but  I hope  that  many  of  them  do.  If  they  do  read  it.  I 
do  not  see  how  they  could  then  in  any  manner  support  or  vote  for 
title  IV  of  this  so-called  civil  rights  bill.  ■ . . , 

] would  like  to  get  for  the  record  once  more  what  I think  tho  chair- 
man 1ms  already  stated,  but  I did  not  hear  it  very  clearly  when  you 
introduced  the  witness,  I would  just  like  to  have  you  repeat.  Where 
did  you  get  your  law  degree,  from  what  university  was  it? 

Mr.  Petro.  The  University  of  Chicago,  a very  great  and  a very 
inisundorstood  university. 

Senator  Smatheiis,  And  then  you  got  a master's  degree  in  law  from 
where? 

Mr.  Petro.  Tho  University  of  Michigan. 

Senator  Smatheiis.  And  do  you  have  any  othor  degrees? 

Mr,  Petiio.  A bachelor’s  degree. 

Senator  Smathers,  You  have  a bachelor’s  degree.  And  you  are 
now  teaching? 

Mr.  Petro.  New  York  University. 

Senator  Smathers.  New  York  University.  All  right,  that  is  all  I 
have.  I again  want  to  congratulate  you. 

Mr.  Petro.  Thank  you  very  much,  Senator. 

Senator  Ervin.  Counsel  said  he  had  just  one  or  two  technical  ques- 
tions about  the  enforcement  provisions  of  title  IV. 

Mr.  Atjtiiy.  Mr.  Chairman,  I hesitate  to  open  my  mouth.  I think 
that  every  thing  that  needs  to  be  said  about  title  IV  has  just  been  said. 
But  for  the  rocord,  I would  like  to  know  if  the  professor  knows  of  any 
precedent,  State  or  Federal,  in  tort  law,  where  plaintiffs  are  provided 
■ with  court  appointed  attorneys?  I know  workman's  compensa- 
tion— 

Mr.  Petro.  Tliis  is  a big  country  and  there  are  a lot  of  fantastic 
taws  on  the  books  of  the  various  States,  but  to  my  knowledge  no  such 
law  exists,  as  obviously  the  common  law  would  not  have  provided  for 
anything  like  this. 

It  would  not  have  been  so  insane  as  to  attempt  to  exacerbate  the 
already  litigious  instincts  of  so  many  people.  Tlus  is  a perfectly  solid 
way  to  make  the  courts  reel  barriers  to  getting  anything  done,  Fill 
them  up  with  people  whose  litigations  have  been  subsidized. 

Mr.  Autry,  Thank  you.  And  do  you  know  of  any  tort  statutes  in 
which  are  enumerated  damages  for  humiliation  plus  damages  for 
mental  pain  plus  damages  for  mental  suffering  plus  punitive  damages? 

Mr.  Petro.  No.  Again  this  proposed  legislation  breaks  entirely 
new  ground  in  the  destruction  of  due  process  of  law. 

Mr.  Autry.  Thank  you,  Mr.  Chairman, 

Senator  Ervin.  I just  want  to  reiterate  what  I have  said  before. 
You  have  made  n magnificent  statement.  I do  not  believe  it  could 
lie  improved  on  as  to  the  fundamental  defects  in  the  proposal  embodied 
in  tatfo  IV  of  this  bill.  Y on  have  rendered  a distinct  public  service. 
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I would  like  to  have  your  permission  to  insert  your  statement  in  the 
Congressional  llecord  for  myself  and  Senator  Smathers,  in  order  to 
give  It  as  wide  a dissemination  in  the  printed  page  as  possible. 

Mr.  Petro.  Thank  you  kindly,  Senator.  Permission  granted  of 
course. 

Senator  Ervin.  The  subcommittee  will  stand  in  recess  until  10:30 
in  the  morning. 

(Whereupon,  at  5:05  o’clock  p.m.,  the  subcommittee  adjourned  to 
reconvene  at  10:30,  Friday,  June  10,  1960.) 
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FRIDAY,  JUNE  10,  1066 

U.  S.  Senate, 

Subcommittee  on  Constitutional  Rights 

op  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:30  a.m.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr.  (chair- 
man) presiding. 

Present:  Senator  Ervin. 

Also  present:  Georgo  Autry,  chief  counsel;  II.  Houston  Grooine, 
Lawrence  M.  Basltir,  and  Lewis  W.  Evans,  counsel;  and  John  Baker, 
minority  counsel. 

Senator  Ervin.  The  subcommittee  will  come  to  order.  Counsel 
will  call  the  first  witness. 

Mr.  Autry,  Mr.  Chairman,  iho  first  witness  on  the  witnoss  list  is 
Senator  Sparkman.  Ho  has  agreed  to  allow  Senator  Philip  A.  Hart, 
Senator  from  the  State  of  Michigan  and  principal  sponsor  of  S.  3296 
to  be  the  first  witness  this  morning. 

Senator  Ervin.  Senator,  you  are  welcome  before  the  subcommittee. 

STATEMENT  OF  HON.  PHILIP  A.  HART,  U.S.  SENATOR  FROM  THE 

STATE  OF  MICHIGAN 

Senator  IIaiIt,  Mr.  Chairman,  thank  you  very  much  for  having  me. 
While  I shall  thank  Senator  Sparkman  when  I see  him,  I should  like 
the  record  to  reflect  my  appreciation  for  the  courtosy  ho  has  shown. 
As  Senator  Ervin  knows,  there  are  too  many  subcommittees,  and  I 
left  the  Antitrust  Subcommittee  to  come  up  to  this  one,  I am  doubly 
grateful  to  Senator  Sparkman. 

Mr.  Chairman,  as  the  primary  sponsor  of  S,  3296  and  a cosponsor 
of  S.  2923,  I appreciate  this  opportunity  to  appear  before  the  sub- 
committee in  support  of  these  bills. 

Although  encouraging  progress  in  civil  rights  has  resulted  from  the 
enactment  of  recent  civil  eights  acts  and  the  Voting  Rights  Act  of 
1906,  much  remains  to  be  done  before  the  democratic  ideals  upon 
which  our  country  was  founded  become  a reality  for  all  of  our  people. 

The  President  recognized  this  fact  in  his  recent  message  on  civii 
rights  when  he  stated  that — 

No  civil  rights  act,  however  historic,  will  bo  final.  We  would  look  in  vain  for 
one  definitive  solution  to  an  injustice  as  old  os  the  Nation  itself. 

The  importance  of  S.  3296  lies-in  the  possibility  it  offers  of  further 
alleviating  discrimination  in  throe  vital  areas:  the  administration  of 
justice,  education,  and  housing.  Who  is  to  say  which  is  more  im- 
portant? All  three  areas  are  but  parts  of  this  whole  complex  problem. 
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While  we  may  analyze  and  study  one  area  separately,  we  must  nover 
forgot  that  every  advancement  reveals  the  interrelationship  of  all 
aspects  of  civil  rights.  It  is  impossible  to  deal  with  the  employment 
problems  of  Negroes  without  also  taking  into  consideration  dis- 
crimination in  education,  training,  housing,  and  personal  security. 

Titles  I,  JI,  and  V are  designed  to  modify  our  system  of  admin- 
istering justice  so  ns  to  tighten  the  protection  of  physical  security 
of  nil  Americans  and  assure  them  of  equal  justice  under  the  law. 

In  some  regions  the  record  of  continuing  violence  against  the 
advancement  of  equal  rights  is  frightening. 

The  primary  purpose  of  such  terror  and  violence  becomes  crystal 
clear  when  we  see  its  effects  extending  far  beyond  the  victims  and 
oneompassing  the  entire  community.  No  Negro  American  failed 
to  understand  the  intended  messngo  carried  in  the  photographs  from 
Mississippi  in  newspapers  of  2 days  ngo. 

Every  assault,  every  murder,  every  bombing  which  goes  unpun- 
ished, has  encouraged  and  reinforced  efforts  to  stop  the  advancement 
of  equal  rights  through  violence  and  intimidation.  Such  assaults  on 
the  free  exercise  of  constitutional  rights  constitute  a compelling 
reason  for  immediate  enactment  of  proposals  such  as  title  V which  is 
designed  to  insure  that  all  who  work  for  and  advocate  equality  are 
protected  from  interference  nnd  violence.  May  I interpolate  hero 
that  thoro  is  no  one  in  the  Senate,  in  my  judgment,  who  is  more 
offended  by  violence  of  this  character,  more  distressed  by  it,  than  the 
chairman  of  this  subcommittee. 

Senator  EnviN.  I thank  the  Senator.  That  is  certainly  true. 

Senator  Hart.  Titles  I and  II  arc  concerned  with  assuring  equal 
opportunity  to  participate  in  jury  service  by  strengthening  the 
constitutional  guarantee  that  accused  persons  will  be  judged  by 
impartial  juries.  It  is  generally  agreed  that  a jury  drawn  from  people 
of  different  backgrounds,  races,  and  religions,  a jury  from  which  their 
peers  have  not  boon  arbitrarily  excluded,  would  be  most  likely  to 
adhere  to  this  constitutional  mandate.  Opponents  of  this  provision 
argue  that  we  should  bo  very  careful  about  tampering  with  the  jury 
system^  one  of  our  basic  institutions,  I suggest  that  the  jury  system 
as  originally  conceived  has  already  been  tampered  with  by  the  wide- 
spread practice  of  omitting  members  of  certain  groups  from  juries. 
Because  of  the  variations  among  our  people,  it  is  highly  unlikely  that 
a jury  system  which  systematically  excludes  members  of  a certain  race 
or  group  could  provide  the  type  of  impartiality  contemplated  in  the 
Constitution. 

Tho  weaknesses  of  the  administration  of  justice  are  dramatically 
portrayed  in  the  failure  of  juries  ta  convict  killers  of  dedicated  civil 
rights  workers.  Without  the  possibility  of  conviction  in  this  area, 
there  is  encouragement  for  suen  crimes  to  multiply.  A strong  jury 
system  is  essential  to  deter  future  violence  of  this  type. 

Tho  Attorney  General,  I understand,  is  reported  to  have  said  that 
at  the  time  of  the  Meredith  shooting  on  Tuesday  at  least  15  lawmen 
were  within  yards  of:  him.  Yet-  the  fact  that  the  presence  of  these 
officers  did  not  prevent  the  shooting  is  an  indication  that  Congress 
should  tighten  tho  laws  relating  to  administration  of  juslico  to  the 
point  where  no  man  can  mistake  that  justice  of  the  courts  will  be 
prompt,  effective,  and  unwavering.  I admit  there  is  one  possibility. 
If  a madman  is  surrounded  by  15  police  officers,  the  presence  of  that 
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deterrent  pressure  which  would  operate  on  the  normal  mind  would 
not  apply.  But  absont  the  mndman,  it  seems  strange  to  me  that  a 
man  in  possession  of  his  senses  could,  when  surrounded  by  15  police- 
men,  commit  another  assault,  unless  lie  felt  that  the  justice  that 
would  result  would  not  be  the  kind  of  justice  that  wo  preach  to  the 
world  that  we  apply  here. 

It  was  in  this  spirit  that  S.  2923  was  introduced  by  Senator  Douglas, 
who  testified  yesterday,  and  the  cosponsors.  In  this  proposal  we 
hare  attempted  to  provido  the  statutory  provisions  we  believe  re- 
quired to  completely  handle  tho  breakdown  of  machinery  for  the  fail* 
administration  of  justice.  This  goes  boyond  the  administration's 
hill,  which  I introduced.  But  I believe  the  events  of  the  past  few 
days  underline  the  reasons  why  it  is  important  that  this  subcommittee 
and  the  Congress  review  proposals  Bucn  as  the  following : 

1 . Tho  removal  of  certain  types  of  prosecutions  from  State  courts 
to  the  Federal  courts. 

2.  Provisions  for  civil  indemnification  of  those  killed  or  injured 
because  they  participated  in  lawful  civil  rights  activities. 

3.  The  removal  of  defendants  from  jurisdictions  where  a breakdown 
of  effective  jiistice  has  occurred, 

4.  More  direct  and  automatic  methods  of  reaching  the  problem 
of  jury  exclusion. 

Both  bills  contain  provision  for  broadening  the  power  of  tho 
Attorney  General  to  permit  him  to  institute  suits  for  tho  desegregation 
of  schools  and  public  facilities.  The  continued  slowness  of  the  school 
desegregation  effort  speaks  more  clearly  than  ever  why  there  should 
be  little  disagreement  over  this  Jong-delayed  provision. 

Finally,  S.  3296  contains  a provision  against  discrimination  in  the 
sale,  rental,  and  financing  of  housing.  This  clearly  has  touched  the 
most  sensitive  nerve, 

Most  of  the  opposition  to  this  proposal  is  based  on  the  argument 
that  it  represents  an  unconstitutional  interference  with  property 
rights.  This  argument  was  also  made  with  respect  to  the  public 
accommodations  provision  of  the  Civil  Rights  Act  of  1964.  How- 
ever, experience  has  shown  that  this  provision  was  the  effective  and 
the  constitutional  way  to  accomplish  the  national  goal  of  equal  access 
to  public  accommodations. 

In  the  metropolitan  areas  of  our  country  are  many  independent 
local  jurisdictions.  In  many  such  metropolitan  complexes  there  are 
two  or  three  State  jurisdictions.  I can  think  of  no  greater  problom 
than  attempting  to  coordinate  the  adoption  of  local  fair  housing 
ordinances  or  State  statutes  to  cover  residential  and  rental  housing 
in  theso  independent  jurisdictions. 

The  opportunity  for  manipulating  real  estate  markets  in  a situation 
where  one  local  jurisdiction  has  an  effective  fair  housing  ordinance 
and  others  do  not  aro  obvious. 

Clearly  uniform  national  action  is  required.  Many  of  tho  metro- 
politan problems— freeway  location,  downtown  renewal,  outdated 
educational  facilities — are  compounded  by  the  open  practice  of  closing 
new  rental  and  homeownership  opportunities  to  Negro  families. 

It  would  seem  to  mo  the  very  economics  of  expanding  the  potentials 
for  liomebuilding  and  n'purtment  construction  to  fill  the  obvious 
market  available  for  better  homes  and  apartments  for  theso  families 
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would  mean  that  the  real  estate  and  home  construction  industry 
would  welcome  a uniform  and  effective  national  policy. 

Certainly  we  will  never  rebuild  the  American  city  to  its  fullest 
economic  and  human  potential  until  we  have  met  squarely  this 
problem  of  housing  discrimination.  Here,  Mr.  Chairman,  as  we  all 
Know,  wo  are  not  talking  about  a region  of  the  country,  a section 
where  history  has  a long-reaching  arm.  We  aro  talking  about  every 
neighborhood  in  the  country,  north  and  south,  east  and  west,  in  the 
middle,  in  the  mountains,  everywhere. 

I know,  Mr.  Chairman,  you  and  other  members  have  expressed 
grave  doubts  concerning  the  constitutional  powers  available  to  the 
Congress  to  enact  such  a statute.  I hope  that  the  excellent  legal 
memorandum  prepared  by  the  American  Law  Section  of  the  Library 
of  Congress  would  be  a part  of  this  hearing  record,  if  it  lias  not  been 
introduced  to  date.  It  was  prepared  by  Vincent  Doyle,  and  I re- 
viewed Mr.  Doyle’s  discussion  of  the  powers  available  under  the 
commerce  clause  and  the  14th  amendment. 

Senator  Ervin.  Senator,  do  you  have  available  copies  there? 

Senator  Hart.  Yes,  Mr.  Chairman. 

Senator  Ervin.  If  you  desire  the  chairman  to  do  so,  I will  have  that 
printed  in  the  body  of  the  record  as  part  of  the  record  immediately 
after  the  conclusion  of  your  remarks. 

Senator  Hart.  Thank  you,  Mr.  Chairman.  I would  appreciate  it. 
I think  a reading  of  that  admittedly  not  short  memorandum  fairly 
establishes  that  Congress  does  have  a constitutional  basis. 

We  had  much  this  same  argument  2 years  ago  in  discussing  title  II 
of  the  Civil  Rights  Act  of  1964.  The  Court  upheld  our  actions  under 
the  commerce  clause.  I believe  this  would  occur  if  we  enact  title  IV 
of  the  proposed  bill.  } 

Some  weeks  ago  I asked  the  Department  of  Defense  to  prepare  a 
report  for  this  nearing  on  the  problems  faced  by  Negro  enlisted 

Eersonnel  and  officers  of  the  armed  services  in  finding  adequate 
ousing  for  their  families  in  off-base  housing.  Mr.  Chairman,  I 
would  ask  leave  to  have  this  report  printed  in  the  record  at  the  con- 
clusion of  my  remarks.  I think  it  describes  certainly  factually  and 
eloquently  tho  problem  we  are  attempting  to  meet  in  title  IV. 

Attorney  General  Katzenbach  referred  to  a few  instances  mentioned 
in  this  study,  and  I would  like  to  read  an  excerpt  from  it: 

Adequate,  decent  off-base  housing  for  Negro  personnel  in  the  Armed  Forces  fa 
the  most  stubborn  and  pervasive  form  of  segregation  and  discrimination  affecting 
Negroes  in  the  Army,  Navy  (includin^.  tho  Marine  Corps)  and  the  Air  Force.  The 

groblem  1b  nationwide.  It  is  encountered  in  the  Nortfij  as  well  as  the  South.  It 
i along  the  Atlantic,  as  well  as  the  Pacific  Coast,  and  it  is  also  found  In  the  Middle 
West. 

Some  of  the  cases  described  here  would  shame  all  but  the  mo3t 
insensitive  American.  The  report,  by  way  of  general  conclusion  I 
think,  says: 

Commanders  at  102  Defense  installations.  (43  percent)  reported  that  their  men 
encountered  many  forms  of  severe  discrimination  in  seeking  either  to  buy  or  rent; 
They  were  refused  rental  houses  and  apartments  because  of  their  color.  They 
were  required  tq  live  at  places  distant  from  their  duty  stations,  in  inferior  dwellings 
in  deteriorated  neighborhoods  and  often  charged  inordinately  high  rentals  and 
often  when  attempting  to  purchase,  the  pries  would  be  doubled.  It  was  reported 
that  39  trailer  parts  situated  near  the  235  installations  refused  to  accept  Negro 
soldiers,  sailors  and  airmen.  ' 1 ' 
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Mr.  Chairman,  I close  my  statement  With  the  observation  that  we 
live  in  the  midst  of  many  anomalies  which  are  difficult  for  our  citizens, 
let  alone  the  people  of  the  world,  to  understand.  But,  one  of  the. 
toughest  ones  to  explain,  and  the  one  that  ought  to  be  resolved  in  this 
year  1966,  is  our  Nation's  willingness  to  call  a man  to  expose  himself 
to  fire  in  Vietnam  and  not  ask  him  what  his  skin  color  is,  but  be  unwilling 
to  see  that  when  he  goes  to  a rental  agent  or  a real  estate  office  near  his 
base,  he  is  treated  as  any  other  man  wearing  the  uniform  of  his  coun- 
try should  be  treated. 

That  may  sound  a little  emotional.  However,  I think  it  is  hard  to 
discuss  it  even  in  its  barest  outlines  without  having  that  tone  come 
through.  I know  the  legal  skill  that  is  represented  on  this  eubcom. 
mittee,  and  I am  sure  that  the  record  that  will  be  developed  here  wUi 
reflect  fully  all  the  varying  points  of  view,  as  it  should. 

(The  reports  previously  referred  to  follow;) 

Report:  “Racial  Discrimination  Against  Negro  and  Other  Minority 

Group  Servicemen  and  Their  Dependents  in  Off-Base  Housing’’— 

June  2,  1966 

The  Department  of  Defense  and  the  Military.  Departments  place  high  priority 
On  the  housing  available  to  Armed  Forces  personnel  and  their  dependents.  This 
applies  to  the  quarters  provided  on-base  by  the  Services  and  to  the  housiitgre- 
qiiiriid  off-base  In  the  communities  adjacent  and  near  defense  installations.  The 
kind  and  quality  of  housing  afforded  our  person hel  is  ah  important  factor  affecting 
morale  and  military  effectiveness. 

The  adequacy  of  off-base  housing  for  military  personnel  is  measured  by  specific 

criteria  i 

1.  Proximity  of  housing  to  the  duty  station.  . . , • 

2.  Cost  of  housing.  When  the  rental  costs,  including  utilities  (except  tele- 
phone) exceeds  the 'maximum  allowable  housing  cost,  the  unit  Is  'eohsidf—cd  in- 
adequate. Under  certain  conditions  coats  of  irarisportatioh  to  and  ;n  the 
duty  station  are  considered  part  of  the  total  housing  cost. 

3.  Phy*fcal  condition  and  environment.  The  unit  must  be  n conipiote  dwell- 
ing unit  with  private  entrance,  with  bath  and  kitchen  for  sole  Use  of  the  occu- 
pants,1 and  so  arranged  that  both  kitphen  and  bedrooms  can  be  entered  without 
passing  through  bedrboras;  The  utiit  must  be  well  constructed  and  in  good 
state  of  repair  with  heating  attd  kitoheh  equipment' provided,  and  it  must  be 
located  in  a residential  area  which  meets  acceptable  standards  fof  health  and 
sanitation  and  which  is  not,  slibjcct  to  ^offensive  fUhies,  industrial  noises,  and 
other  objectionable  features.  The  unit  must  be  adequate  in  size  for  military 
families. 

The  problem  of  adequate  housing  for  military  personnel  takes  on  added  sig- 
nificance when  other  facets  of  his  situation  are  recognized.  First,  the  soldier, 
sailor  or  airman  is  not  in  a community  by  personal  choice,  but  because  of  the 
necessary  requirements  for  the  nation's  security  and  defense.  Second,  the 
frequency  of  change  of  duty  station  places  an  additional  serious  hardship  on  the 
serviceman  and  his  family  in  terms  of  adjustments,  dislocations  and  uprooting. 
Assuming  normal  circumstances  a civilian  employee  and  hte  family  come  to  a 
community,  locate  a home,  puts  their  children,  if  any,  in  school,  establish  a 
relationship  with  the  institutions  and  their  services,  adjusts  to  the  social  and 
physical  environments  and  sinks  roots  in  the  community.  Stability  and  relative 
permanence  is  achieved.  The  situation  for  military  service  personnel  is  quite 
different.  The  Army  states  that  their  personnel  move  on  the  average  every 
2}i  years,  while  the  Navy  moves  its  personnel  every  3 to  3V4  years.  This  means 
that  there  is  a high  frequency  of  mobility  eauBing  the  soldier,  sailor  and  airman 
and  their  families  to  pull  up  tent  and  roots,  move  tq  a new  community  and  start 
all  over  again  the  process  of  searching  for  and  locating  housing,  establishing  new 
relationships,  having  the  children  adjust  to  new  schools  ana  school  situations, 
In  fact,  they  must  start  all  over  again. 

The  very  nature  of  the  prodess  incident  to  adequate  housing  with  frequency 
of  change  is  a difficult  matter  of  accommodation  and  adjustment.  Add  to  this 
segregation  and  discrimination  baaed  on  race  and  oolor  and  the  difficulty  becomes 
compounded  and  aggravated.  Adequate,  decent  off-base  housing  for  Negro 
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personnel  in  the  Armed  Forces  Is  the  most  stubborn  and  pervasive  form  of  segre* 
gation  and  discrimination  affecting  Negroes  In  the  Army,  Navy  (including  the 
Marine  Corps)  and  the  Air  Force*  The  problem  is  nation-wide.  It  is  en- 
countered in  the  North,  as  well  as  in  the  South.  It  is  along  the  Atlantic,  as  well 
as  tho  Pacific  Coast,  and  it  fs  also  found  in  the  Middle  West. 

Since  1063  the  Department  and  the  Military  Services  have  given  increasing 
attention  to  eliminating  every  vestige  of  segregation  and  discrimination  in  the 
Armed  Forces,  both  on-base  and  off-base  in  the  communities  near  defense  in- 
stallations. In  1963  the  United  States  Commission  on  Civil  Rights  published 
a Staff  Report — Family  Homing  and  the  Negro  Serviceman .l  The  report  reflected 
the  findings  of  the  Commission's  staff  on  the  patterns  of  discrimination  anti 
segregation  in  housing  to  which  the  Negro  soldier,  sailor,  and  airman  had  been 
subjected. 

In  June  1963  the  President's  Oomfnittee  on  Equal  Opportunity  in  the  Armed 
Forces,  in  its  Initial  Rbport,1  called  attention  to  the  difficulties  and  problems 
experienced  by-Negrq  servicemen  in  their  quest  for  housing  in  communities  near 
their  duty  stations*  \ On  the  basis  of  the  mt^ny  complain^  directly  called  to  their, 
attention,  base  commanders  were  seeking  guidance  Ip  dealing  with  these  difficult 
problems  from  the  Chiefs  of  thV Military  Departiftehte.  r 

By  M^rch  of  1963  the  Department  of  Defense  was  sufficiently  cognizant  of 
the  dlntehefd'nri  6f;  th'e"  problem  to  take  tjie  first  of  Its  corrective  actions.  On 
March  8,  1963,  DOD  issued  a Memorandum "oh  Nondiscrimination  hi  Family 
Housing3  that,  among  other  things,  required  that  tho  lenses  for  all  family  housing 
include  a nondi^crimmatiou  .clause,  consistent  with  the  provisions  of  the  Presi- 
dents Executive  Ordef,  Nq.  11063  qf  Npvember  2Qf  1962*  The  Memorandum 
also  directed  the  (hbusingi  dflic^  at  defense  inaijoJlatlona  not  ti>  m&jhtain  any 
listings  of  housing  that  were  not;  available  tq  all  personnel  without  regard 
to  rqce,  color,  creed  or  national  o^teih,  ' ' ' 

A further  step  Was^iakert  oh  July  26,  1963  when  the  f^ecretjpy  of  Defense, 
issued  a . Directive  on  Equality  of  Opportunity  in  the  '^rmed'  Forces  * ;hoIearly 
reaffirhiiih^  arid  articulating  the  Department's  odinmitmeht  to  equal  treatment 
for  all  of  its  military  and  civilian  personnel.  The  Directive  said; 

“It  js  the  policy  of  the  r Department  of  Defense  to  conduct  all  of  its  activities 
in  a manner  which  is  free  from  racial  discrimination,  and  whloh  provides  equal 
opportunity  for  all  uniformed  members  and  all  civilian  employees,  irrespective  of 
their  color*  _ \ 

“Discriminatory  practices  directed  against  Armed  Forces  members,  all  of 
whom  lack  a civilian's  freedom  of  qlioicq  in  where  to  live,  to  work,  to  travel 
and  to  spend  his  off-duty  hours,  are  harmful  to  military  effectiveness.  There- 
fore,  all  members  of  the  Department  of  Defense  should  oppose  such  practices 
on  every  occasion,  while  fostering  equal  opportunity  for  servicemen  and  their 
families,  on  and  off-base*5'  , 

The  Directive  also  provided  the  Military  Commander  with  renewed  and  re- 
inforced authority  to  deal  with  discriminatory  conditions,  including  segregation 
and  discrimination  in  housing,  affecting  bis  men  off-base*  It  said: 

"Every  military . commander  has  ;the  responsibility  to  oppose  discriminatory 
practices  affecting  his  men  and  tHelr  dependents  and  to  foster  equal  opportunity 
for  them,  not  only  In  areas  under  his  Immediate  control,  but  also  ip  nearby  com- 
munities where  they  may  live  or  gather  in  off-duty  hours*  In  discharging  that 
responsibility  a commander  shall  not,  except  with  the  prior  approval  of  the  Sec- 
retary of  his  Military  Department,  use  the  off-limits  sanction  in  discrimination 
cases  arising  within  the  United  States.'1 

Military  Commanders  provided  with  this  new  Directive  of  July  1963  began  to 
give  leadership  through  negotiation,  conciliation  and  conference  in  getting  the 
real  estate  industry  in  the  adjacent  communities  to  remove  racial  barriers  in  the 
housing  field.  In  somoh  few  instances  the  commanders  were  successful  in  over- 
coming the  resistance  to  accord  equality  of  opportunity  in  housing  to  Negro 
servicemen.  During  19G4,  the  Office  of  the  Deputy  Assistant  Secretary,  of  De- 
fense for  Oivil  Rights  conducted  informal  negotiations  and  conferences  with  the 
Intergroup  Relations  Office  in  the  Federal  Housing  Administration  witt^  a view 
toward  obtaining1  thpir  cooperation  in  respect  to  alleviating  discrimination  against 

* U.S.  Commission  tin  Civil  It  I gills  Staff  Report— Family  Housing  bnd  tho  Negro  Serviceman. 

* The  President's  Committee  on  Equal  Opportunity  |n  the  Amea  Forces  Initial  Report,  "Equality  of 
Treatment  and  Opportunity  for  Negro  Military  Personnel  Stationed  Within  tho  United  $tate&}'*  dated 

* Memorandum  dated  March  8, 1903,  "Nondiscrimination  In  Family  Housing" 

* Department  of  Defense  Directive  S1I20-S6,  "EqupJ  Opportu  nity  in  the  Armed  Forces/1  dated  July  20, 
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Negro  servicemen  in  communities  near  defense  installations.  It  was  informally 
understood  that  they  would  lend  their  good  offices  in  affected  communities  and 
would  provide  information  upon  request  of  the  commanders  as  to  the  properties 
covered  by  FHA  insured  mortgage  loans.  On  February  8,  1066  5 a formal  under- 
standing was  arrived  at  in  which  the  FHA  agreed  to  maintain  current  listings  with 
base  commanders  showing  the  housing  units  in  their  area  covered  under  the  pro- 
visions of  the  FHA  and  which  were  subject  to  Executive  Order  11063,  It  was 
agreed  to  provide  base  commanders  with  a list  showing  properties  which  had  been 
obtained  through  FHA  mortgage  insurances  and  were  either  being  repossessed  or 
placed  in  the  default  statue  because  of  default  in  the  terms  of  the  mortgage. 

The  Department  of  the  Army  on  July  2,  1964  issued  their  Army  Regulation 
“Equal  Opportunity  and  Treatment  of  Military  Personnel1  V and  the  Air  Force 
issued  its  revised  Air  Force  Regulation  of  the  same  title  on  August  19,  19(J4.T 
The  Navy  in  February  1966  issued  its 'r Sec  Wav  Instruction  entitled  "Equal 
Opportunity  and  Treatment  of  Military  Personnel, 1 In  each  of  the  aforemen- 
tioned documents/ gnidaric  e wAb  provided  the  commanders  in  reference  to  their 
r^pdnsiBlHty  lii  Aiding  their  good1  tiffleefc  And  leader&hfp  resources  to  achieve  equal 
ahd  ado^uate  housing  for.  Negrri  and  othfer  minority  groujjjperabhnel  in'  off-baSe 

Ariof^er  action  takdri  by  the  Department  in  iTurie  arid  tftfly  1964 
it  undertook  to  obtain  from  state  and  Ideal  Commissioha  on  Civil  and  Hu’matf 
Rights  their  cooperation  in  eliminating  racial  discrimination  and  making  available 
their  good  offices  in  assisting  local  base  commanders  in  carrying  out  their  respon- 
sibility,* Twenty-foui1  e\um  etflte  t commissions  agreed  (tp  participate  in ( this 
t Inispitehof.  these  .^qtiois  problem  stj^l  persists*  1 ' i 

,In.a  rec^pt.suryey  reauu^d  py  the  Department  of  Defense  q{  236  In^allations 
of  ti(e  Army*  Navy  and  Air  Fpreo  it  was  found  that  Negro  servicemen  encqimtered 
discrimination  in  meeting  their  heeds  fot  bft-baee  private;  housing,  Co^mahdfers 
at  1Q2  Pefepso  ihstaU^tlpns  (43%)  reported  that  their  encountered  many 
forms  pi  sevpFq  gieqriminktipn  ip  seeking  dither  to  buypr'tqqt,  They  Were  ^pfused 
rental1  house?  and  .apartments  because  of  their  color.  Th6y  Word  requif^dtp  live 
at  plapes  distant  f rom  their  duty  stations, * in  inferior  dwellings  in  deteriorated 
heigtibbfhoods  and  often  changed  ihordinfitely.  high  rentals,  ^iid  oftep  'when 
attempting  to  purchase  the  priefe  would  be  doubted.  It  ^as  reported  that  39 
trailer  parks  situated  near  the  235  installations  refused  to  accept  Negro  soldiers, 
sailors  and  airmen.  < < 

Even  though  our  Base  Commanders  have  exercised  more  affirmative  leadership, 
mobilized  community  support,  utilized  existing  state  and  local  agencies  in  the 
field  of  civil  and  human  rights  the  fact  still  remains  that  our  Negro  and  other 
minority  servicemen  and  their  families  still  encounter -racial  discrimination  in 
off-base  housing.  While  there  has  been  some  substantial  progress  made  in  the 
reduotion  of  this  form  of  segregation  and  discrimination,  it.ptjll  remains  the  most 
pervasive  and  stubborn,  morale  impairing  social  evil  confronting  the  Negro 
servicemen  off-base. 

Set  forth  below  are  brief  descriptions  or, cases  cited  to  the  Department  of 
Defense  by  the  Military  Departments  as  illustrative  of  the  problems  and  diffi-* 
oulties  encountered  by  Negro  and  other  minority  groups  servicemen  in  their 
attempts  to  obtain  off-oase  Housing; 

Abstracts  of  C abb  ‘Histories  Of^Basb  Housing  Discrimination 
Encountered  by  Members  of  tub  Armed  Forces 

CASE  NO.  I 

The  Commander  of  a Defense  installation  in  the  northeastern  part  of  the 
United  States  says: 

, "An  analysis  of  the  housing  conditions  affecting  Negro  personnel  reveals  that 
white  and  Negro  personnel  of  comparable  economic  status  do ; not  in  fact  enjoy 
equal  opportunity  for  adequate  off-oaso  housing  in  this  state,  particularly  in  the 
vicinity  of  this  installation.  White  personnel  can  rent  or  purchase  a home  any 

'*  Memorandum dated  February  IMS,  "Family  Housing  Xteita  Coveted  by  Executive  Order  11063 
{Equal  Opportunity  In  RoUelng}/*  * ■ ■ ^ J 

* Department  of  the  Army  Regulation  600-31  dated  2 July  1004,  "Equal  Opportunity  and  Treatment  of 
Military  Personnel," 

* Department  of  the  Air  Force  Regulation  3M8  dated  August  10, 1064,  "Equal  Opportunity  and  Treat- 
ment  of  Military  Personnel"  “ 

4 Department  of  the  Navy  SecWav  In(truotlon.6360,6  dated  January  1066,  "Equal  Opportunity  and  Treat* 
ment  of  Military  Personnel." 

* Memorandum  dated  July  30, 1064,  "State  Commissions  on  Civil  Rights." 
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place  they  desire  provided,  of  course,  they  can  afford  to  pay  the  cost.  There  is 
little  difficulty  for  white  personnel  to  secure  mortgage  loanB.  Generally  they 
need  only  a perfunctory  credit  check.  Conversely,  in  order  for  Negro  personnel 
to  get  a mortgage  loan,  credit  checks  are  thorough,  cumbersome,  and.  delayed  over 
a protracted  period  of  time.  As  a result,  Negro  personnel  find  themselves  forced 
to  accept  properties  in  predominantly  Negro  or  mixed  areas.  Also,  as  a general 
rule,  desirable  housing  for  sale  is  about  twice  the  cost  for  Negro  personnel  as  for 
white  personnel  for  the  same  piece  of  property.  It  can  be  readily  seen  that  the 
high  cost  of  desirable  property  places  Negro  personnel  in  a.  position  of  financial 
hardship  considering  the  initial  cost  and  the  maintenance  outlay." 

CASE  HO. 3 

A Commander  at  an  installation  near  the  Nation’s  Capitol  states: 

"An  allegation  was  made  by  a Staff  Sergeant  that  he  was  refused  housing  when 
he  attempted  to  rent  living  quarters  from  a private  apartment  project  that 
advertised  In  the  .base  newspaper.  He  was  told  by  the  apartment  management 
that  they  did  not  tent  to  Negroes.  The  matter  was  investigated  and  finding  the 
facte  to  be  substantially  as  alleged  the  base  newspaper  discontinued  acceptance  of 
advertising  from  this  and  any  other  private  housing  projects  that  might  be 
identified  with  such  a policy  in  the  future." 

CASE  NO. 3 

A commander  at  a Defense  installation  in  a Southern  state  says: 

"It  is  anticipated  that  off-base  housing  will  not  improve  in  the  immediate  future 
as  concerns  Negro  personnel  assigned  to  this  station.  This,  in  all  probability, 
will  be  that  last  area  to  remain  segregated,  in  the  local  area.  The  local  community 
is  essentially  a resort  community  of  a high  level  with  careful  and  studidui  efforts 
to  allow  only  the  'acceptable*  inodes  of  conatruotion  and  ocoupancy  in  the  brihiary 
areas  of  the  city.  In  viewof  the  fact  that  this  is  air  area-net1  fully  covered  by  the 
proscriptions  of  the  1904  Civil  Rights  Act,  the  officials  of  the  base  are  left,  to  few 
devices  except  the  power  of  persuasion.  In  the  past,  this  effort,  however  skillfully 
applied,  has  not  changed  in  a very  serious  condition."  1 

case  No.  4 

From  a Defense  installation  in  the  far  northern  region  of  the  Middle  West  it  is 
stated: 

"In  December  1966,  a Negro  Lieutenant  complained  that  ho  was  refused  housing 
by  ten  landlords  in  the  largest  civilian  community  near  this  base  because'Of  his 
race.  The  Equal  Opportunity  Officer  referred  him  to  the  Fair  Housing ^ Com- 
mittee, with  instructions  to  return  if  he  did  not  get  Satisfaction.  Ho  aid r not 
return  and  elected  not  to  file  an  official  complaint.” 

CASE  NO.  * 

It  is  reported  from  an  installation  in  the  central  northwestern  portion  of  the 
United  States  that: 

"During  1966,  one  of  our  Negro  servicemen  answered  a newspaper  ad  looking 
for  living  quarters  for  his  family.  The  agent  would  not  rent  him  the  house  when 
it  was  discovered  that  he  was  a Negro.".- 

case  no. s 

In  the  north  contra!  United  States,  the  Commander  of  a Defense  installation 
states:  ^ 

"A  Negro  Sergeant  attempted  to  purchase  a house  through  a real  estate  broker. 
When  the  broker  realized  the  prospective  purchaser  was  a Negro,  he  advised  him 
that  the  owner  of  the  home  would  not  sell  to  a Negro.  This  complaint  was 
referred  to  the  Federal-  Housing  Administrator  at  the  noarest  regional  office  who 
indicated  that  he  would  investigate  this  matter.  Shortly  thereafter,  the  Negro 
indicated  he  desired  to  withdraw  the  complaint  as  he  had  found  another  house  to 
purchase."  < 
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CABS  NO.  T 

A Commander  of  a Defense  Installation  in  the  central  midwest  of  the  United 
States  says: 

“Three  oases  of  discrimination  In  off-base  housing  ocoured  in  the  Spring  of 
1065  in  which  military  personnel  assigned  to  this  installation  were  involved. 
Two  cases  involved  off-base  housing  and  the  third  involved  off-base  trailer  courts." 

CASH  NO.  8 

The  Commanding  Officer  of  an  important  training  center  in  the  southwest 
reports: 

“A  female  Negro  nurse  assigned  to  our  hospital  registered  a complaint  against 
one  of  the  apartments  in  August  1905,  alleging  refusal  by  the  manager  to  rent  her 
an  apartment  because  of  her  race." 

“Another  female  Negro  nurse  rented  an  apartment  In  the  largest  pity  adjacent 
to  this  installation  on  February  & I960,  making  an  advance  payment  of  rent. 
On  February  4,  i960  the  apartment  manager  informed  her  that  because  of  com- 
plaints from  other  tenants  no  was  returning  the  advance  rent  and  asking  her  to 
move.  She  was  served  with  a three-day  notice  to  vacate." 

CASH  NO.  9 

The  Commander  of  an  important  Defense  installation  guarding  the  security 
of  the  Nation's  Capitol  states: 

“Off-base  housing  in  the  form  of  separate  houses  and/or  apartments  can  bo 
obtained  within  reasonable  commuting  distance.  However,  there. are  both 
apartments  and  separate  houses  where  Negro  personnel  can  neither  buy  or.  rent. 
During  the  past  year*  three  off-base, housing  complaints  have  beep  investigated 
with  n,o  solution  proved  nor  available  since  the  property  constructed  did  not 
involve  the  use  of  Federal  Government  funds." 

CASH  NO.  10 

From  a Defense  installation  in  the  central  Midwest  of  the  United  States  comeS 
the  report: 

“On  27  October  1964,  a serviceman  en  route  overseas  complained  that  he  had 
attempted  to  obtain  parking  space  for  his  mobile  home  throughout  the  greater 
portion  of  thiB  large  metropolitan  area  without  success.  Trailer  parks  in  local 
areas  were  also  contacted  and  most  professed  to  bo  'filled  tip.’  The  serviceman 
departed  for  overseas  on  12  November  1964.  A desirable  convenient  Site  was 

obtainedat  , however,  the  serviceman’s  dependents  residing  in  the 

metropolitan  community  failed  to  accept  same  since  they  were  now  going  overseas 
to  join  the  serviceman. 

: “On  22  November  1966,  a female  officer  attempted  to  rent  in  the — 

Apartments,  in  the  community  near  the.  installation  by  telephone.  She  was  ad- 
vised that  vacancies  existed,  however,  upon  arrival  she.  could  not  obtain  a cootr 
mitment  until  furtherchecking  by  the  resident  agent.  Later  she  was  advised  all 
apar^mmtts  were,  taken,  that  the  last  family  was  expected  to  move  in.  within  three 
weeks.  The  officer  subsequently  located  an  apartment  in  the  nearby  apta. 

“On  9 May  1966,  a serviceman  complained  that  he  was  unable  to  obtain  suitable 
quarters  for  his  family  in  the  nearby  community,  though  he  did  find  and  is  occu- 
pying housing  he  describes  as  not  suitable.  This  ease  is  still  being  processed." 

• ; CASE  NO,  11 

From  an  important  Defense  installation  along  the  Atlantic  Coast  in  the.  north- 
eastern United  States  it  is  reported:  .... 

“On  25  April  I960,  a Stan  Sergeant  complained  that  ho.  was  unable  to. find  a 
suitable  .trailer  campih  which  to  place  his  trailer.  At  that  time,  the  ^ergeantwaa 
given  the  names  oil.  six  trailer  courts  in  the  areas  near  the  Defense  installation 
which  were  listed  in  base  family  services  as  trailer  courts  which  did  hot  discrimi- 
nate against  renters  on  the  basis  of  race,  creed,  color  or  national  origin.  Shortly 
thereafter,  he  chose  one  of  the  six  trailer  courts  in  whioh  to  relocate  his  trailer  and 
says  he  is^very  satisfied  at  thip  time. 

“Qnf2.  May  1966,  a-  female  officer  complained  that  she  was  unable  to  rent  an 
apartment  in Apartments,  Inc., . looated  in  the  adjacent  .com- 

munity, because  other  race,-  She  was  advised,  that  she  had  no  redress  under  the 
existing  laws.  The  law  expressly  excludes  the  sale  or  rental  of  houses,  apart- 
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mcnta  and  other  dwellings  as  a place  of  public  accommodation*  The  Federal 
Housing  Administration  office  in  the  communityhas  advised  us  that  the  subject 
npartihents  have' hot  been  finnficed  by  federal  loans,  nor  have  anyrlodns  to  the 
apartments  been  guaranteed  or  insured  by  the  federal  government.  :The  officer 
was  advised  that  she  had  ho  redrees  under  either  the  Civil  Rights  Act  of  1964, 
or  the  President’s  Executive  Order  for  Equal  Opportunity  in  Housing/’ 

CASE  NO*  n 

From  a Defense  installation  in  the  southern  portion  of  the  United  States,  the 
Commander  reports  that; 

“On  April  7,  1965,  a formal  complaint  was  received  from  a serviceman  stationed 
at  the  base  against  the  owners  of  newly  built  apartments  in  one  of  the  cities 
adjacent  to  the  installation/  Inquiry  revealed  that  these  apartments  were  not 
subject  to  the  Civil  Rights  Act  of  1964,  however,  the  officer  received  assistance  in 
preparation  a formal  request  for  suit  over  his  own  signature. 

^On  September  20,  1965,  a 26  year  Old  serviceman  with  four  and  one-half  years 
service  complained  about  off-baso  housing  accommodations  available  to  Negro 
military  personnel  and  their  dependents*” 

CASE  NO*  13 

The  Commander  from  a large  Defeuse  installation  in  the  southwestern  United 
States  reports: 

. “A  Negro  Lt.  Col,  on  7 December  1965,  indicated  that  he  had  signed  a contract 
with  a large  construction  firm  for  the  construction  of  a home*  The  president  of 
the  firm  refused  to  fulfill  the  contract  after  it  was  determined  that  the  Negro 
Colonel  desired  to  have  the  house  constructed  in  a district  that  did  not  contain 
other  Ncg#o  homes*  The  president  of  the  company  directly  stated  to  the  Cbm* 
mander  that  the  construction  would  not  be  accomplished  bedause  of  the  Colonel's 
race, 

“The  Post  Staff  Judge  Advocate  provided  assistance  to  the  Negro  Colonel  in 
transmitting  the  circumstances  t6p  the  PH  A*  In  addition,  the  Commanding 
-General  wrote  the  Chamber  of  Commerce,  requesting  an  inquiry  and  corrective 
action*  The  Colonel  departed  for  Vietnam  without  favorable  resolution  of  the 
problem/1  ( , f 

. / ■ CASH  NO*  14  , 

From  the  samfV  Defense  In  stall  atioti,  the  Commando#  writes:  1 1 

UA  Sgt.  First  Class  on  13  April  1966  contracted,  with  the  agent  fo#  a Tealty 
company  for  purchase  of  a home  in  a suburban  community  near  the  Defense 
installation*  The  Sgt.  presented  $250  a£  a contract  binder  on  17  APr^  and 
offered' additional  funds  to  the  builders,  Subsequently,  changes  'worfe; made  in 
the  contract  without,  the  Sgt’s  agreement  involving  payment  for  certain  miscel- 
laneous services  and  materials*  These  additional  requirements  made  it  impossibly 
for  the  Sgt,  to  comply  with  the  new  purchase  price.  This  appeared  W .be , a 
deliberate  attompt  by  the  owners' to  void’  the  contract.  A letter  was  initiated  by 
the  Sgt,  to  FHA  providing  details  of  the  transaction  and  requesting  assistance* 
The  Commanding  General  has  contacted  the  local  Chamber  of  Comthetce  for 
assistance*” 

CASTS,  NO*  tb 

From  an  important  training  center  And  military  department  school,  the  Com- 
manding Officer  reports:  * 

“A  Staff  Sgt*  on  12  April  1996  contacted  a realty  company  in  the  community 
almost  at  the  gate  of  the  installation  to  rent  a house.  He  was  advised  that  the 
house  could  not  be  made  available  because  of  hia  race*  He  subsequently  contacted 
another  representative  of  the  firm  and  was  again  denied  consideration  because  of 
his  race*  The  Commanding  General  of  the  installation  advised  the  Mayor,  the 
Secretary  of  the  Board  of  Realtors,  and  the  Bimetal  Civic  Committee  of  the  refusal 
to  rent  to  the  Negro  Staff  Sgt,  and  requested  corrective  action.” 

, CASH  NO*  lfl 

An  important  Defense  installation  near  the  Nation’s  ^apltol  reports: 

“A  Negro  Lt.  Col*  during  January  19,  1966  attempted  to  secure  rental  housing 
in  two  communities  neighboring  the  installation  and  was  denied  because  of  hfs 
race*  1 As  a resultof  jthia  denial  the  Negro  officer  found  it  necessary  to  purohass 
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a home  in  .another  :oom;nurtity  further  away  from,  his  duty  statitmr  and  incurring 
increased  financial  burdens  because  of  the  racial  discrimination  he  hadencotmtotied* 

. ^The  Commanding  Officer  contacted  theirealtors.  and  management  pcrsodncl 
involved  in  the  rental  and  sale, of  housing  in  the  communities  and  communicated 
with  various  eivic  organizations  in  efforts  to  Secure  housing  without  discrimination 
*for  Negro  applicants.  Notwithstanding  these  efforts,  except  in  the  case  of  FHA- 
sponsored  units,  rental  housing  on  a nondiscrimination  basis  is  general ly  not 
available  in  the  area  near  the  defense  installation*1' 

From  the  same  Defense  installation  the  Commander  reports  that: 

"A  Negro  Lt*  Col*  was  scheduled  to  depart  for  Vietnam. and  desired  to  relocate 
hifl  family  from  on-post  quarters  prior  to  his  departure  for  overseas.  He  at- 
tempted to  purchase  a home  in  several  communities  near  the  base.  His  purchase 
application,  however,  was  denied  because  of  his  race.  The  Colonel  contracted 
in  November  for  the  construction  of  a home  in  another  community'  and  im- 
mediately left  for  Vietnam,  The  Commanding  Officer  of  the  base  has  authorised 
the  continued  occupancy  of  on-post  quarters  for  the  Colonel's  family  until  com- 
pletion of  their  home,” 

' CASE  NO.  17  / ' 

A high-level  official  of  one  of  the  Militaiy  Departments  in  reporting  on  their 
findings  of  discrimination  in  housing  in  the  farwest  state  said: 

“One  of  the  Military  Departments  made  an  extensive  survey  in  order  to  deter- 
mine family  housing  needs  for  the  FY-1907.  From  data  obtained  in  the  survey, 
the  department  stated  that  89  service  members  stated  that ' their  dependents 
did  not  accompany  them  to  their  present  duty  station  because  of  racial  discrimina- 
tion In  off-base  housing.  These  persons  were  presently  located  in  13  states  in 
every  section  of  the  country.  An  officer  of  one  of  the  Military  Departments  says 
that  the  area  in  which  discrimination  is  felt  most  severely  is  in  off-base  housing* 
Continuing,  the  officer  said  that  although  there  has  been  a great  deal  of  progress 
recently  .made  in  this  area,  the  attitudes  ^nd  practices  of  some  realtors,  landlords 
and  home  owners  associations  still  reflect  discriminatory policies."  / 

gash  no.  IS  . , ; ^ . 

The  Commander  of  one  of  the  Defense  installations  in  the  West  Goast  stated 
that:  , ■ * , '■  ■ i'-' ■ > 

“Whereas  families  of  minority  groups  are  found  in  virtually  all  areas  of  the  base  . 
city  and  the  Surrounding  communities,  it  is  a fact  that  Negroes  ate  concentrated 
and  located  in  one  particular  area*  Trailer  parks,  with  two  exceptions;  are  not 
available  to  Negroes  in:  the  community  and  adequate  housing  is  not  available 
except  in  a particular  area  in  a city  near  the  base/*  f t > 

. ■ , ' ■ * ■ , ‘ -w 

■CASTS  NO.  id  ^ ^ ' 

„■  ■ ' ■ ■'  ; . j:  ■ : ■ 

From  a Defense  Installation  in  a farweatern  state  the  Commander  reports : 

"One  man  stated  that,  in  tho  Summer  of  1663,  he  arrived  from  overseas  and 
attempted  to  contract  for  several  rentals.  On  one  occasion  he  was  denied  a 
rental  because  of  his  racial  origin.  Another  man  reported  that,  in  May  1965,  on 
two  or  three  occasions  he  was  told  frankly  that  the  landlords  would  not  rent  to 
him  becauee  he  was  a Negro. 

"In  another  community,  the  Commander  reported  a complaint  in  which  b 
Negro  alleged  discrimination  in  a trailer  park  because  of  his  race.  Another  factor 
contributing  to  the  refusal  was  the  Bise  of  the  serviceman's  trailer  which  was  too 
large  for  accommodation  in  the  trailer  park.  Tho  commander  pointed  out  that 
some  Negroes  have  to  be  separated  from  their  families  who  ean  only  And  housing 
accommodations  in  a larger  metropolitan  community,  thus  causing  addi- 
tional expenses  for  increased  commuting  time,  commuting  expenses  and  family 
separation.” 

cash  No.  20 

The  Commander  of  a Defense  installation  in  the  south  says: 

"Negro  personnel  do  not  have  equal  opportunity  as  to  the  looation  of  adequate 
housing  off-base,  but  in  one  of  the  communities  near  the  installation  they  do  nave  1 
equal  opportunity  in  the  quality  of  the  dwellings. 

"In  another  nearby  community 'the  Commander  reports  that  all  off-base  hous- 
ing for  personnel  in  that  area  is  substandard,  inadequate  and  is  separated  from 
the  white  areas.  Recently,  however,  new  units  of  low  cost  for  off-base  housing 
have  been  built.  26  are  designated  for  occupancy  by  whites  and  the  remaining 
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14  are  set  aside  for  non-whites.  Ac  to  trailer  parks  the  commander  says:  Trailer 
parks  in  the  area,  with  one  exception  profess  to  be  nonsegregated.  About  one- 
half  of  them  would  probably  accept  colored  tenants  and  the  others,  except  one, 
grudgingly.  One  will  positively  accept  only  white  tenants.  The  only  specific 
complaint  by  an  individual  concerning  housing  involved  a newly  married  officer 
of  Mexican  extraction  and  swarthy  complexion,  who  was  refused  dwelling  accom- 
modations In  white  neighborhoods.  He  was  transferred  by  headquarters  as  a 
solution  to  the  problem.  It  is  not  believed  that  he  would  have  been  offered  suit- 
able housing  in  this  area  although  the  president  of  the  iooul  real  estate  board  was 
brought  in  on  the  case.  Ho  was  offered  government  housing  which  was  refused." 


CASH  NO.  21 

From  anothor  southern  state  the  Commander  of  a Defense  installation  says: 

“There  is  limited  integration  in  housing.  Segregation  is  practiced  on  an  indi- 
vidual basis.  The  community  » divided  into  the  white  community  and  the  Negro 
community. ' Sales  and  rentals  are  handled  on  a racial  basis  and  the  majority  of 
houses  available  to  Negroes  are  below  average.  Negro  visitors  in  housing  occu- 
pied by  whites  are  resented  by  landlords.  Tenants  may  be  evicted  if  they  have 
Negro  guests.” 

CABB  NO.  22 


From  far  away  outpost  of  the  United  States,  a Commander  relates  that: 

, “A.  large  number  of  his  military  personnel,  approximately  80  in  number, 

reported  experiencing  difficulties  in  securing  adequate  rental  housing.  The 
command  stated  that  the  evidence  was  sufficient  to  conclude  that  discriminatory 
practices  against  Negroes  by  individual  realtors  and  landlords  is  prevalent." 


CASE  NO*  23 

The  Commander  of  a Defense  installation  of  a midwestem  state  says: 

“The  only  apparent  condition  adversely  affecting  equal  opportunity  for  military 
personnel  and  their  dependents  is  off-base  housing  which  tends  to  be  segregated. 
Our  off-base  located  NegroeB  live  in  areaB  that  are  predominantly  all  Negro. 
These  areas  are  not  created  by  governmental  restrictions  In  any  way,  but  are 
rather  imposed  by  local  property-home  owners  and  real  estate  men  whose  personal 
prejudices  and  interests  foster  segregation,  j All  other  services  and  facilities  are 
completely  integrated.  However,  those  facilities  inpredominantly  all-white  or 
all-Negro  residential  areas  tend  to  be  segregated.  This  segregation,  it  appears, 
is  due  to  choice  of  the  clientele  and/or  the  owner,  or  operator,  but  not  by  local 
or  state  governmental  directives. 

“The  letter  from  twelve  officers  assigned  to  various  base  activities  addressed  to 
the  Secretary  of  Defense,  dated  8 October  1966,  also  discusses  the  housing  problem 
In  the  area  near  the  base.” 

OASE  NO,  24 

The  Commander  of  a Defense  installation  of  a northern  state  says: 

“Two  complaints,  were  received  alleging  that  do  facto  discrimination  exists, 
despite  the  command's  Tequiroments  that  the  landlord  or  owner  certify  that  they 
will  not  object  to  a person  on  the  basis  of  color,  creed  or  national  origin  when 
listed  with  the  base  housing  office.  .The  landlords  involved  wore  dc-listed.” 

CASE  NO.  25 

The  Commander  of  a Defense  installrftion  of  an  eastern  state  says, that: 

“Generally,  segregation  exists,  either  admitted  or  de  facto,  in  the  entire  off-base 
housing  community  (20-mile  radius).  Housing  available  to  Negroes  is  . almost 
entirely  limited  to  that  located  in  tlme-hoiiorod  Negro  housing  neighborhoods. 
Most  personnel  live  in  title  S housing,  now  Public  Quarters,  adjacent  to  the  base. 
Other  apartments  and  homes  are  available.  Usually  thorc  are  few  homes  avail- 
able for  purchase  by  Negroes,  and  these  are  frequently  in  substandard  areas, 
About  half  of  all  off-base  apartment  owners  will  rent  to  Negroes.  There  is  no 
looal  “fair  housing  law”:  and  there  is  general,  passive  resistance  to  any  change  in 
historically  established  general  segregation  by  color,.  . ■ 

“A  -Negro  Sgt.  was  refused  an  apartment  for  rent  In  1996  in  this  area  and  another 
Negro  Sgt.  was  refused,  realty  service.”  , i 
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CASE  NO.  26  . ' i 

: ■ r t 

The  Commander  of  an  installation  in  a southern  state  says: 

, “Negro  personnel  are  restricted  to  housing  in  the  colored  sections  of  the  city. 
In  moat  cases  this  Is  substandard.  However,  Negro  personnel  living  off-base  do, 
so  by  their  own  choice  in  that  Capohart  housing  is  available  with  an  average  four 
to  sis  weeks  waiting  period.  In  addition,  there  are  no  integrated  trailer  parks, 
in  this  area,” 

CASE  NO.  27 

From  another  southern  state,  (the  Commander  of  a Defense  installation  saysf 

“In  one  area,  83%  Of  the  Negroes  who  have  dependents  presently  live  in  public 
quarters.  Only  85  live  off-base.  Housing  is  in  segregated  areas, 

“Trailer  parks  and  the  Tor  sale'  and  Tor  rent*  housing  in  one  of  the  counties  in 
this  area  remain  largely  segregated.  The  housing  problem:  for  Negro  personnel 
at  one  of  the  camps  in  this  area  is  mitigated  to  a degree  by  the  availability  of 
government  housing.  Approximately  10%  of  the  government-owned  trailers,* 
now  disposed  of,  were  rented  to  Negro  families  in  l066.  .88%  of  the  Negroes  who 
have  dependents  presently  live  in  public  quarters.  There  is  a deficient  military- 
civilian,  community  housing  market.  An  annual  survey  completed  on  31  May 
1003  confirmed  a gross  deficit  of  4,224  adequate  family  housing  units  in  the  military 
and  civilian  communities/' 

case  NO.  SB 

From  another  southern  fetate  the  Commander  says: 

“New  apartments  are  being  constructed.  It  is  reported  that  these  are  segre- 
gated, being  located  in  either  all-white  or  all-Negro  neighborhoods. 

“Local  housing  pattern  has  predominantly  Negro  and  white  areas.  Most 
housing  available  is  on  a segregated  basis.  The  elimination  of  government 
trailers  caused  a problem  since  there  was  no  other  suitable  available  housing 
aboard  the  base*  There  are  no  trailer  parks  which  lease  to  Negroes.” 

CASE  NO,  20 

A First  Lt,  of  the  Marine  Corps  tells  in  a letter  to  his  Commanding  Officer 
some  of  the  details  of  discrimination  encountered  in  the  effort  to  get  off-base 
housing: 

"Since  my  arrival  in  this  area  on  6 January  1966,  or  there  about,  I have  been 
trying  to  rent  a house  for  myself  and  my  wife,  without  success.  As  I stated  to' 
you  when  I made  my  request  for  a waiver  of  children  requirement  to  Capehart 
I had  tried  almost  a dozen  places.  Over  the  phone,  they  alt  had  places  'to  show 
and  rent/  However,  upon  seeing  me  in  person,  * * * 'have  Just  rented  or  * * * 
nothing  left/  As  example: 

“(a)  A First  Lt.  who  rented  his  place  from  a realty  company,  called  the  realtor 
and  told  him  he  had  a friend,  me,  looking  for  a place  to  rent.  The  realtor's  wife 
took  the  call  aa  her  husband  was  in  the  hospital  for  a few  days.  She  stated  they 
had  two  (2)  places  coming  up  for  rent  within  the  week,  and  I could  have  riiy  pick; 
one  at  $105,00  per  month  and  the  other  at  $110.00  per  month.  She  tola  the 
First  Lt,  to  bring  me  by  and  she  would  talk  to  me  about  the  apartments.  When 
I met  her  in  person  * * *.  'Don't  know  when  they  will  be  vacant/ 

“(6)  The  ihanager  and  his  wife,  reside  in  one  of  the  apartments,  I went  there 
with  a First  Lt.  and  ENS  who  wanted  an  apartment.  There  were  two  available, 
they  took  one.  A week  later,  I called  the  manager  and  .his  wife  answered  the 

Ehone,  I identified  myself,  she  stated  She  remembered  mo.  I asked  what  they 
ad  available  in  two  bedroom  apartments.  She  stated  there  were  two  (2)  unfur- 
nished and  I could  have  my  choice;  (this  was  on  Monday,  31  January  1966). 
I tbld  her  I would  be  down  Wednesday  to  give  a $50.00  deposit  on  one  of  the 
apartments.  She  said  fine,  she  would  hold  one  for  me.  The  next  day,  I heard 
from  the  First  Lt.  telling  me  not  to  send  a deposit  as  the  manager  stated  * * *. 
‘We  have  nothing  available/  I called  the  manager  the  following  morriihfif  and 
asked  him  the  reason  for  the  sudden  change.  He  simply  stated  * * *.  “Fella, 
we  don't  have  anything  nor  do  I know  when  anything  will  be  available.'  TFi-lla' 
Nice  address. 

(e)  I was  riding  with  a First  Lt.  and  we  made  a wrong  turn,  I saw  a sign 
“House  for  Kent.  I nailed  the  mentioned  number,  and  spoke  to  the  ro/dtor. 
He  stated  the  house  was  for  rerit.  I made  an  appointment  to  see  the  heusr  that 
afternoon.  The  First  Lt.  drove  me  to  the  house.  We  got  out  of  the  car  and 
approached  the  realtor.  There  was  a smile  on  his  face  as  he  looked  at  tba  First 
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Lt.  When  I spoke  and  Introduced  myself,-  the  smile  loft.  He  showed  us  the 
house  and  told  mo  ho  would  “call  me  tomorrow/'  The  call  never  came.  I called 
hlB  office  for  the  next  four  (4)  days.  His  secretary  answered  each  time,  and  when 
I introduced  myself  * * * “He  is  not  in,  I’ll  have  him  call  you.”  The  call  never 
came.  ’ ■ ' 

(d)  I made  an  appointment  with  a man  of  a realty  company  as  a last  effort  to 
get  housing  (buy).  Upon  meeting  me  in  person,  he  asked  * * * “Are  you  a 
Syrian?”  If  you  are,  O.K.,  if  not,  we  cannot  rent  to  non-white  skin  peoplel  He 
stated  also  * * * “The  real  estate  men  are  not  allowed  to  rent  or  sell  to  non- 
white Bkln  people  in  this  block  of  homes.”  FHA  Financing  event 

(e)  And  so  it  went  with  several  other  realty  companies  and  a private  house  for 
Bale,  "Nothing  available.” 

CASK  HO.  30 

Twelve  commissioned  officers  of  ono  of  the  Military  Departments  forwarded 
a memorandum  to  the  Secretary  of  Defense  via  the  chain  of  command  and  the 
Civilian  Secretary  of  their  Deportment  in  reference  to  racial  discrimination,  and 
recommendations  concerning  the  subject.  Their  comments  on  discrimination  In 
housing  are  relevant.  They  said: 

We  would  all  readily  agree  that  this  (housing)  has  been  our  greatest  problem 
area.  All  of  us  are  married,  most  have  children,  and  we  were  all  subjected  to 
overt  racial  discrimination  as  wc  sought  to  find  decent  public  housing  for  our 
families.  In  some  oases,  civilian  advertisers  who  indicated  to  housing  authorities 
that  they  would  rent  or  Bell  without  regards  to  race  refused  to  accommodate  us. 
We  often  saw  white  non-rated  men  move  into  facilities  which  were  "unavailable” 
to  us.  In  many  cases  we  were  separated  from  our  families  for  long  periods  as  we 
watched  persons  reporting  to  the  area  after  us  acquire  accommodations  and  rejoin 
their  families.  Often  persons  have  recommended  “nice  colored”  locations  usually 
served  by  “nice  colored”  schools  which  offer  our  children  substandard  education. 
Fortunately  and  unfortunately  most  of  us  have  been  given  priority  on  the  base 
housing  list  due  to  our  “handicap.”  Whereas  wc  realize  that  this  was  necessary, 
in  fact  we  usually  requested  it;  we  take  no  pride  in  being  given  "special  consider- 
ation.” Wo  simply  want  to  be  able  to  find  decent  housing  just  as  easily  (or  with 
as  much  difficulty)  as  anyone  else.  When  a door  is  slammed  in  our  faccB  because 
we  are  Black,  we  feel  that  the  full  stature  and  determination  of  (the  Military 
Departments)  should  back  us  up.  * * * It  appears  that  something  more  than  a 
half  promise  from  a local  official  is  needed.  Often  it  is  said  that  our  situation  is 
understandable  and  everyone  sympathizes  with  us  but  very  little  can  be; 
done.  * * * 

We  suggest  that  the  full  economic  and  diplomatic  weight  of  the  government  be 
brought  to  bear  in  areas  where  this  problem  is  proven  to  bo  prevalent.  (That 
would  include  most  of  the  country.)  This  has  been  suggested  and  in  fact  ordered 
in  the  past  but  the  situation  remains  basically  unchanged.  We  feel  that  if  certain 
accommodations  are  not  open  to  all  military  personnel,  no  military  personnel . 
should  be  allowed  to  acquire  those  accommodations.  With  regards  to  housing 
we  are  desperately  in  need  of  assistance  and  support. 
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■ r-  Frontispiece  , . -* 

"li  is  the  policy  of  the  United  Stales  to  prevent,  and  the  right  of  every  per- 
son to  be  protected  against,  discrimination  on  account  of  race,  color,  religion, 
or  national  origin  in  the  purchase,  rental,  lease,  financing,  use  and  occupancy  of 
housing  througlitout  the  nation*”  H*R.  14765,  S*  3206,  Title  IV,  Section  401, 

"Titlo  IV  applies  to  all  housing  and  prohibits  discrimination  on  account  of 
race,  color,  religion  or  national  orjgion  i>y  property  owners,  tract  developers, 
real  estate  brokers,  lending  institutions  ana  all  others  engaged  in  the  sale,  rental 
or  financing  of  housing, 

"It  also  prohibits  coercion  or  intimidation  intended  to  interfere  with  tho  right 
of  a person  to  obtain  housing  without  discrimination — for  example,  the  coercion 
of  a mob  attempting  to  prevent  a Negro  family  from  moving  into  a neighborhood, 

"And  it  prohibits  retaliatory  action  by  real  estate  boards  or  associations  against 
real  estate  agents  who  refused  to  discriminate  against  Negroes  or  other  persons 
of  minority  groups, 

"Title  IV  provides  a judicial  remedy*  An  individual  aggrieved  by  a dis- 
criminatory housing  practice  would  be  enabled  to  bring  an  action  in  either  a 
Federal  district  court  or  a state  or  local  court  for  Injunctive  relief  and  for  any 
damages  he  may  have  sustained.  In  the  court’s  discretion,  he  could  also  be 
awarded  up  to  $500  exempiaiy  damages, 

“The  title  empowers  the  Attorney  General  to  initiate  suits  in  Federal  courts 
to  eliminate  a 'pattern  or  practice’  of  discrimination,  and  to  intervene  in  private 
suits  brought  in  Federal  courts, 

tf  Title  IV  is  based  primarily  on  the  Commerce  Clause  of  the  Constitution  and  on 
the  Fourteenth  Amendment . / have  no  doubts  whatsoever  as  to  its  constitutionality*’* 

(Italic  added.) 

(Statement  by  Attorney  General  Katzenbach  before  Subcommittee  No,  6, 
House  Committee  on  the  Judiciary  in  support  of  H,R,  14765,  May  4,  1066,) 

The  Power  of  Congress  To  Prohibit  Racial  Discrimination  in  the  Rental, 
Sale,  Use  and  Occupancy  of  Private  Housing 

Title  IV  of  the  Administration's  proposed  Civil  Rights  Act  of  1966  would 
prohibit  discrimination  on  account  of  race,  religion  or  national  origin  in  the  sale 
or  rental  of  every  house  and  every  apartment  or  room  in  every  house  in  the 
United  States.  The  Administration’s  spokesmen  have  no  doubt  that  constitu- 
tional bases  for  its  proposal  are  to  be  found  in  the  Fourteenth  Amendment  and 
the  Commerce  Clause,  There  are  others,  however,  who  havo  pronounced  doubts 
about  the  efficacy  of  the  one  or  the  other  of  these  constitutional  provisions  os  a 
basis  for  federal  legislation  restricting  rights  which  have  heretofore  been  considered . 
so  personal  and  transactions  which  nave  been  considered  so  local  that  no  power 
of  Congress  could  reach  them. 

Those  who  doubt  that  the  Fourteenth  Amendment  is  an  adequate  basis  for  such 
legislation  point  out  that  in  18&3  the  Court  held  unconstitutional  some  provisions 
in  the  Civil  Rights  Act,  of  1876  because  they  purported  to  prohibit  privately- 
owned  inns,  places  of  amusement  and  carriers  from  refusing  service  on  account  of 
race*  The  Fourteenth  Amendment  prohibited  acts  of  discrimination  under  color 
of  State  law  but  not  private  acts  of  discrimination*  Civil  Mights  Cases,  109 
U.S.  3 (1883).  Administration  spokesmen  point  out  that  there  nave  been  hints 
in  recent  cases  that  the  1883  decision  will  be  overruled  and  that  Congress,  under 
Section  5 of  the  Fourteenth  Amendment,  will  be  held  to  have  the  power  to  protect 
Fourteenth  Amendment  rights  against  any  acts  which  interfere  with  them  whether 
or  not  there  ie  any  color  of  State  participation  in  them*  E.g*  United  States  v* 
Quest,  383  U,S,~  (decided  March  28,  I960),  concurring  opinion  of  Mr*  Justice 
Clark  and  opinion,  concurring  in  part  and  dissenting  in  part,  of  Mr*  Justice 
Brennan* 

Those  who  doubt  that  the  Commerce  Clause  is  an  adequate  basis  for  such 
legislation  point  out  that,  even  in  the  decisions  which  interpret  tho  commerce 

{lower  very  broadly,  the  Court  has  recognized  tho  existence  of  transactions  so 
ocal  that  they  have  no  substantial  effect  upon  interstate  commerce  and  therefore 
cannot  be  reached  by  Congress.  They  argue  that  the  selection  by  a home  owner 
of  the  person  to  whom  he  will  sell  it  an<f  more  especially  tho  rental  by  a home 
owner  of  an  apartment  or  room  in  the  house  he  lives  in  aro  such  transactions, 
Among  tho  cases  to  which  tho  Administration  would  point  in  refutation  of  this 
argument  are  Wickard  v*  Filtburn , 317  U.S,  111  (1945),  which  held  that  Congress 
could  penalize  a man  for  growing  more  wheat  than  the  law  allowed  even  though 
ft  was  to  be  consumed  on  his  own  farm  rather  than  sold,  and  Katzenbach  v. 
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McClung,  370  U.S,  204  (1964),  which  hold  that  Congress  could  prohibit  a local 
barbecue  stand  from  refusing  service  on  account  of  race  because  some  of  the 
products  It  sold  had  moved  In  commerce. 

The  first  part  of  this  paper  will  deal  with  some  of  the  cases  most  relevant  to  a 
determination  of  the  adequacy  of  the  Fourteenth  Amendment  as  a basis  for 
Title  IV,  The  second  part  will  deal  with  the  scope  of  the  power  of  Congress 
under  the  Commerce  Clause, 

The  ultimate  resolution  of  the  constitutional  issues  raised  by  Title  IV  must  of 
course  await  action  by  the  Supreme  Court*  The  Congress,  however,  has  an 
obligation  tp  make  its  own  initial  determination.  Indeed,  when  Congress,  in  its 
deliberations,  explores  the  constitutional  issues  thoroughly,  when  it  sets  forth 
In  the  record  the  facts  which  occasion  the  enactment  of  a law,  its  determination 
that  a measure-  is  constitutional  is  given  great  weight  by  the  Court  in  its  subse- 
quent deliberations.  It  is  hoped  that  this  paper  will  have  served  its  purpose  if  it 
describes  the  constitutional  issues  raised  by  Title  IV  as  well  as  the  principles 
enumerated  by  the  Court  in  its  earlier  opinions  and  on  which  it  might  rely  in 
resolving  them- 


THB  POWER  OF  CONGRESS  UNDER  THE  FOURTEENTH  AMENDMENT  1 

From  1883,  when  it  decided  the  Civil  Rights  Cases,  109  U.S,  3 (1883),  through 
March  28,  1966,  when  it  decided  United  States  v.  Price , 383  U.S.  786,  and  United 
States  v*  Quest,  383  U*S.  746,  the  Supreme  Court  has  consistently  held  that  the 
Fourteenth  Amendment  protects  the  individual  against  state  action,  not  against 
wrongs  done  by  individuals*  As  it  stated  in  Shelly  v.  Kraemer,  334  U.S*  1,13 
(1948)* 

u # * * the  action  inhibited  by  the  First  Section  of  the  Fourteenth  Amendment 
is  only  such  action  as  may  fairly  be  said  to  be  that  of  the  States,  That  Amend- 
ment erects  no  shield  against  merely  private  conduct,  however  discriminatory  or 
wrongful." 

Most  recently,  in  United  States  v.  Guest , supra  (decided  March  28,  1908,  slip 
opinion,  p.  9),  the  Court  said: 

“It  is  a commonplace  that  lights  under  the  Equal  Protection  Clause  itself 
arise  only  where  there  has  been  involvement  of  the  State  or  of  one  acting  under 
the  color  of  its  authority.  The  Equal  Protection  Clause  'does  not  * * * add 
anything  to  the  rights  which  one  citizen  has  under  tho  Constitution  against 
another?  " United  Slates  v*  Cruikshank,  92  U.S.  542,  65^666.  As  Mr*  Justice 
Douglas  more  recently  put  it,  "The  Fourteenth  Amendment  protects  the  in- 
dividual against  state  action , not  against  wrongs  doiie  by  individuals/*  United 
States  v-  Williams,  341  U.S.  70,  02  (dissenting  opinion)*  This  has  been  the  view 
of  the  Court  from  tho  beginning*  United  Stales  v,  Cruikshank,  supra ; United 
Stales  v.  Harris , 106  U.S*  020;  Civil  Rights  Cases,  109  U*S*  3;  Hodges  v*  United 
States,  203  U.S.  1;  United  Slates  v,  Powell,  212  U.S*  664*  It  remains  the  Course 

view  today*  See  e,g*  Evans  v*  Newton, U.S. ; Uniled  States  v*  Price, 

383  U.S,  786, 

In  the  Civil  Rights  Cases . supra,  the  Court  did  more  than  hold  that  the 
Fourteenth  Amendment  itself  did  not  reach  an  individual’s  acta  of  discrimination; 
jt  held  that  Congress,  in  the  exercise  of  its  power  to  enforce  the  Fourteenth 
Amendment,  could  not  reach  an  individual's  acts  of  discrimination.  It  held 
unconstitutional  Sections  1 and  2 of  the  Civil  Rights  Act  of  1876  (c*  114  §§  1 & 2, 
18  Stat,  335,  336)  which  guaranteed  all  persons  the  right  to  equal  enjoyment  of 
tho  accommodations  and  privileges  'of  inns,  public  conveyances  on  land  and 
water,  theaters  and  other  places  of  public  amusement  without  regard  to  race  or 
color,  and  punished  violations  of  those  rights.  Although  this  cose  has  not  been 
overruled,  that  aspect  of  it  which  wouhrdeny  to  Congress  the  power  to  punish 
individuals  for  interfering  with  rights  guaranteed  by  the  Fourteenth  Amendment 
may  well  be  overruled  as  soon  as  the  Court  is  presented  with  a case  in  which  such 
a holding  would  be  appropriate.  Before  discussing  the  separate  opinions  in 
United  States  v.  Guest,  supra,  in  which  a "majority  of  the  Court  express  the  view 
* * * that  § 6 [of  the  Fourteenth  Amendment]  empowers  Congress  to  enact  laws 
punishing  aff  conspiracies  to  interfere  with  the  exercise  of  Fourteenth  Amend- 

t Sections  1 and  6 of  Amendment  XIV  provide  as  follows: 

Section  i.  All  persons  born  or  naturalized  In  the  United  States  and  subject  to  the  Jurisdiction  thereof*  are 
chitons  of  the  United  Stales  and  of  .tho  State  wherein  they  reside.  No  State  shall  make  or  enforce  any  law 
which  shall  abridge  tho  privileges  at  immunities  of  citizens  of  the  United  States;  nm  slmll  any  State  deprive 
any  person  ol  life,  liberty,  or  pro  potty,  without  due  process  of  law;  no*  dopy  to  any  person  within  Its  Jurist 
diction  tho  equal  protection  of  the  laws,  „ ...  ' 

Section  5,  The  Congress  shall  have  power  to  enforce*  by  appropriate  legislation*  tho  provisions  of  this 
article. 
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nient  rights,  whether  or  not  state  officers  or  others  acting  under  the  color  of  state 
law  are  implicated  in  the  conspiracy”  ( United  States  v,  Owstt  suprat  opinion  of 
Mr,  Justice  Brennan,  joined  by  the  Chief  Justice  and  Mr,  Justice  Douglas,  con- 
curring in  part  and  dissenting  in  part,  slip  opinion,  pp.  8-9),  and  tbeir  possible 
effect  upon  the  constitutionality  of  Title  IV,  it  would  be  well  to  consider  the 
coses  in  which  the  Court  has  dealt  with  discrimination  in  housing. 

The  City  of  Louisville  had  an  ordinance  which  prohibited  Negroes  from  occupy- 
ing residences  in  any  block  of  houses  predominantly  occupied  by  white  persons 
and  which  prohibited  white  persons  from  occupying  residences  in  any  block  pre- 
dominantly occupied  by  Negroes.  In  Buckpnan  v.  Warley.  24S  TLS.  80  (1917) 
the  Court  considered  a suit  for  specific  performance  brought  by  a white  house- 
owner who  had  contracted  to  sell  his  house  to  a Negro.  The  Negro,  though  willing 
to  purchase  the  house,  conditioned  the  sale  upon  his  being  permitted  to  occupy 
the  house.  The  Court  reveiwed  the  provisions  of  the  Fourteenth  Amendment 
and  the  statutes  enacted  to  enforce  it,  then  asked: 

“In  the  light  of  these  constitutional  and  statutory  provisions,  can  a white  man 
be  denied,  consistently  with  due  process  of  law,  the  right  to  dispose  of  his  property 
to  a purchaser  by  prohibiting  the  occupation  of  it  for  the  sole  reason  that  the 
purchaser  is  a person  of  color  intending  to  occupy  the  premises  as  a place  of 
residence?”  la.  at  78, 

The  Court  answered  that  question  in  the  negative  and  in  holding  the  ordinance 
invalid  it  stated; 

"The  right  which  the  ordinance  annulled  was  the  civil  right  of  a white  man  to 
dispose  of  his  property  if  he  saw  fit  to  do  so  to  a person  of  color  and  of  n colored 
person  to  make  such  disposition  to  a white  person.”  Id . at  81. 

It  went  on  to  say: 

"It  ie  urged  that  this  proposed  segregation  will  promote  public  peace  by  prevent- 
ing race  conflicts.  Desirable  as  this  is,  and  important  as  is  the  preservation  of  the 
public  peace,  this  aim  cannot  be  accomplished  by  laws  or  ordinances  which  deny 
rights  created  and  protected  by  the  Federal  Constitution.  Id  at  81* 

"We  think  this  attempt  to  prevent  the  alienation  of  the  property  in  question  to 
a person  of  color  was  not  a legitimate  exerc^e  of  the  police  power  of  the  State, 
and  is  in  direct  violation  of  the  fundamental  law  enacted  in  the  Fourteenth  Amend- 
ment of  the  Constitution  preventing  state  interference  with  property  rights  except 
by  due  process  of  law*11  Id * at  82, 

Although  the  Courts  holding  was  based  upon  the  ordinance's  violation  of  the 
due  process  clause  by  interfering  with  the  white  owner's  right  to  sell,  it  should  be 
pointed  out  that  it  also  recognized  the  Negro's  right  to  be  free  from  the  discrimina- 
tory operation  of  such  ordinances,  stating: 

“The  Fourteenth  Amendment  and  these  statutes  enacted  In  furtherance  of  its 
puroose  operate  to  qualify  and  entitle  a colored  man  to  acquire  property  without 
without  state  legislation  discriminating  against  him  solely  because  of  color,”  Id 
at  79, 

When  "homogeneous"  neighborhoods  could  not  longer  be  maintained  by  munici- 
pal ordinances,  there  was  a widespread  resort  to  restrictive  covenants.  Real 
estate  developers  and  groups  of  neighboring  householders  caused  to  be  included 
in  their  property  deeds  prohibitions  on  sale  to  or  occupancy  by  Negroes  and,  de- 
pending upon  their  particular  prejudices,  by  Jews,  Catholics,  Orientals,  Mexicans, 
or  Arabs,  as  well.  The  users  of  such  covenants  were  given  aid  and  comfort 
by  the  Supreme  Court  when  it  held  that  the  covenants  them&elvcB  did  not  violate 
the  Fifth,  Thirteenth  or  Fourteenth  Amendments,  Corrigan  v.  Buckley,  271 
U,S,  323  (1928),  The  Fifth  and  Fourteenth  Amendments  are  directed  at  acts 
of  the  Federal  and  State  Governments,  respectively  and  hot  atnets  of  individuals; 
the  Thirteenth  Amendment,  though  directed  at  acts  of  individuals  as  well  ns 
governments,  prohibits  slavery  and  involuntary  servitude  but  does  not  protect 
individual  rights  of  Negroes  in  other  matters.  Id.  at  330, 

The  issue  of  judicial  enforcement  of  racially  restrictive  covenants,  left  undecided 
in  Corrigan,  supra,  was  reached  in  SheHry  v.  Kraemer,  334  LbS.  1 (1948).  Cove- 
nants restricting  occupancy  to  members  of  the  Caucasian  race  had  been  enforced 
by  State  court  orders  which  enjoined  Negro  purchasers  from  continuing  to  occupy 
the  properties.  The  Supreme  Court  held  that  judicial  enforcement  of  racially 
restrictive  covenants  was  state  action  prohibited  by  the  Fourteenth  Amendment. 
In  an  opinion  to  which  there  was  no  dissent,  though  three  Justices  did  not  partici- 
pate, Mr,  Chief  Justico  Vinson  noted,  however,  that  the  Fourteenth  Amendment 
^erects  no  shield  againBt  mferely  private  conduct,  however  discriminatory  or 
wrongful"  and  stated: 

“We  conclude  therefore,  that  the  restrictive  agreements  standing  alone  cannot 
be  regarded  Os  violative  of  any  rights  guaranteed  to  petitioners  by  the  Fourteenth 
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Amendment.  So  long  as  tho  purposes  of  those  agreements  arc  effectuated  by 
vbluiitary  adherence  to  their  terms,  it  would  appear  clear  that  there  has  been  no 
uction  by  tlie  State  and  the  provisions  of  trie  Amendment  have  not  been 
violated.  . Id,  at  13. 

Oh  the  same  day,  the  Court  considered  arguments  that  enforcement  of  such 
covenants  by  courts  in  tho  District  of  Columbia  violated  the  due  process  clause 
of  the  Fifth  Amendment.  In  Hurd  v.  Hodge,  334  U.S.  24  (1948),  the  Court 
foiiiicl  it  unnecessary  to  decide  that  constitutional  question,  holding  instead  that 
enforcement  by  District  of  Columbia  courts  violated  a statute  derived  from 
§ 1 of  the  Civil.  Eights. Act  of  1866.  That  statute  provides: 

"All  citizens  of  the  United  States  shall  have  the  same  right,  in  every  State  and 
Territory,'  as  is  enjoyed,  by  white  citizens  thereof  to  inherit,  purchase,  lease,  soil, 
hold,  and  convey  real  ana  personal  property.”  [Now  found  at  42  U.S.C.  § 1982 
(1964)1 

Of  that  statute,  the  Court  said : 

"Wo  may  start  with  the  proposition1  that  the  statute  does  not  invalidate  private 
restrictive  agreements  so  long  as  the  purposes  of  those  agreements  are  achieved 
by  tho  parties  through  voluntary  adherence  to  the  terms.  The  notion  toward 
whloli  the  provisions  of  tho  statute  under  consideration  is  directed  is  governmental 
action.”  Id.  at  31. 

The  Court  also  stated,  however,  that,  even  in  the  absence  of  tho  statute,  tho 
District  of  Columbia  courts  could  not  have  enforced  such  restrictive  covenants 
because  it  would  have  been  contrary  to  the  publio  policy  of  th  ‘ United  States  to 
permit  them  "to  exercise  general  equitable  powers  to  compel  action  denied  the 
state  courts  where  such  Btate  action  has  been  held  to  be  violative  of  the  equal 
protection  of  the  laws.”  Id.  at  35.  It  should  be  emphasized  that  in  both  of 
these  cases  third  parties  sought  the  aid  of  the  courts  to  defeat  tho  rights  of  a willing 
seller  and  a willing  purchaser. 

In  Shelly  and  Hodqe  the  Court  had  held  that  restrictive  covenants  could  not  be 
enforced  by  injunction.  It  was  in  B arrows  v.  Jackson,  346  U.S.  249  (1953), 
that  the  Court  held  that  judicial  enforcement  of  such  covenants  by  assessment  of 
damages  was  prohibited.  But  again  in  Barrows,  the  Court  cited  with  approval 
the  language  of  Shelley  indicating  that  racially  restrictive  covenants  were  not 
prohibited  r»y  tho  Fourteenth  Amendment.  Id.  at  253,  Here  again,  a third 
party  had  sought  the  aid  of  the  Court  to  penalize  a seller  because  he  was  willing 
to  sell  his  property  to  a willing  Negro  purchaser. 

In  1964,  the  Court  had  an  opportunity  to  explore  another  aspect  of  the  restric- 
tive covenant  question:  Does  the  Fourteenth  Amendment  prohibit  a state  court 
from  permitting  a racially  restrictive  covenant  tp  be  raised  as  a defense  in  an 
action  for  money  damages?  At  first,  an  evenly  divided  Court  affirmed,  per 
curiam , an  Iowa  decision  that  it  did  not.  Sice  v.  Sioux  City  Memorial  Park 
Cemetery,  348  U.S.  880  (1954).  It  would  be  rather  difficult  to  find  a case  more 
highly  charged  with  emotional  faetprs,  Sgt.  John  Rice,  who  was  11/16  Winnebago 
Indian,  had  been  killed , on  active  duty  in  Korea.  His  widow,  who  was  white, 
had  purchased  a plot  and  made  ■ arrangements  for  burial  at  a private  cemetery. 
While  the.  graveside  service  was  being  held,  the  cemetery  managers  noticed  that 
most  of  the  mourners  were  American  Indians.  They  inquired  of  the  funeral 
director  whether  Sgt.  Rice  had  been  an  Indian  and  upon  learning  that  he  had, 
removed  the  body  from  the  gravesite  and  informed  Mrs.  Rice  that  they  could 
not  bury  her  husband  because  he  was  not  a Caucasian.  In  Mrs,  Rice’s  suit  for 
damages,  the  Iowa  court  permitted  the  cemetery  to  interpose  its  contract  with 
Mrs.  Rice,  as  a defense,  refusing  to  bold  that  the  restriction  of  burial  privileges 
only  to  Caucasians  was  invalid  oven'though  it  was  unenforceable. 

After  it  had  affirmed  the  Iowa  Court.’e  decision,  the  Supreme  Court  granted  a 
petition  for  rehearing  when  its  attention  was  called  to  an  Iowa  statute,  enacted 
Bince  the  commencement  of  the  Buit,  which  prohibited  cemeteries,  other  than 
those  operated  by  churches  or  established  fraternal  organizations,  from  refusing 
burial  solely  because  of  the  race  or  color  of  the  decedent.  Bice  v.  Sioux  City 
Cemetery , 349  U.S.  70  (1056).  Delivering  the  opinion  of  the  Court,  Mr.  Justice 
Frankfurter,  after  reviewing  the  facts,  stated: 

"The  basis  for  [Mrs.  Rice’s]  resort  to  this  Court  was  primarily  the  Fourteenth 
Amendment,  through  the  Due  Process  and  Equal  Protection  Clauses.  Only  if  a 
State  deprives  any  person  or  denies  him  enforcement  of  a right  guaranteed  by 
the  Fourteenth  Amendmefct  can  its  protection  be  invoked.  Such  a claim  involves 
the  threshold  problem  whether,  in  the  circumstances 'of  this  case,’ what  Iowa, 
through  its  courts,  did  amounted  to  "Btato  actipn”,  This  is  a complicated 
- problem  which  for  long;  has  divided  opinion  in  this , Court.  [Citations  omitted.] 
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' Were  this  hurdle  cleared,  the  ultimate  substantive  question,  whether  in  the  cir- 
cumstances of  this  case  the  action  complained  of  Was  condemned  by  the  Fourteenth 
Amendment,  would  in  turn  precon t no  easy  constitutional  problem. 

"The  case  was  argued  here  and  the  stark  fact  is  that  the  Court  was  evenly 
divided.”  348  U.S.  880.  Id.  at  72-3. 

Thereafter,  the  opinion  discussed  the  Iowa  statute  prohibiting  racial  discrimina- 
tion by  cemeteries,  and  in  the  light,  of  it,  vacated  its  earlier  affirmance  of  the 
Iowa  courts  decision,  and  dismissed  its  original  writ  of  certiorari  os  having  been 
Itn providently  granted.  Id.  at  75-80.  . 

There  stands^  the  matter  of  racially  restrictive  covenants.  They  are  not  en- 
forceable but  they  are  not  void.  Though  the  Court  was  evenly  divided  in  Rice, 
an  additional  vote  to  reverse  the  Iowa  court  would  not  have  had  the  necessary 
results  of  Invalidating  such  covenants,  or  Oven  of  subjecting  all  such  covenantors 
to  damage  suits.  The  Court  could  have  adopted  with  respect  to  cemeteries  the 
approach  it  adopted  ill  Marsh  v.  Alabama,  320  U.S.  501  (1046)  with  respect  to 
discrimination  by  a privately  owned  company  town: 

"The  more  an  owner,  for  his  own  advantage,  opens  up  his  property  for  use 
by  the  public  in  general,  the  more  do  hlB  righto  become  circumscribed  by  the 
statutory  and  constitutional  rights  of  those  who  use  it.”  Id.  at  506. 

Such  an  approach  would  be  more  consistent  with  earlier,  as  well  as  more  recent, 
decisions  with  respect  to  Fourteenth  Amendment  violations  than  to  hold  that  the 
right  to  purchase  or  occupy  property  without  discrimination  on  account  of  race 
is  so  secured  by  that  Amendment  that  the  individual  home  owner  cannot  with 
iraputy  refuse  to  sell  or  rent  his  home  or  any  part  of  it  on  such  a ground. 

The  more  recent  decisions,  though  they  ao  not  deal  with  residences,  do  deal 
with  privately  owned  facilities  or  private  acts  of  one  kind  or  another.  The 
rationale  the  Court  has  used  to  find  in  them  violations  of  the  Fourteenth  Amend- 
ment is  to  find  in  them  links  With  the  State  which  convert  them  from  individual 
aotion  to  "state  action”.  Thus,  in  Terry  v.  Adorns,  345  U.B.  461  (1953),  the 
Court  prohibited  the  Jaybird  Party  in  Texas,  a private  club,  from  exeluding 
Negroes  because  the  funotion  it  performed  was  an  integral  part  of  the  election 
process  even  though  not  formally  recognized  by  State  law.  The  funotion  the 
dub  performed  was  so  much  a public  one  that  its  private  act  of  discrimination 
constituted  "state  action”  prohibited  by  the  Fourteenth  Amendment. 

The  Court  found  another  kind  of  link  with  the  State  In  the  discriminatory  act 
of  a private  restaurant  operator  in  Burton  v.  Wilmington  Parking  Authority, 
3(15  U.S.  716  (1961).  This  case  involved  refusal  of  service  to  a Negro  by  a 
private  restaurant  operator  on  premises  leased  from  an  agency  of  the  State  of 
Delaware.  The  restaurant  was  located'  in  a building  constructed  with  public 
funds  and  used  for  a public  purpose,  that  is,  a municipal  parking  facility.  The 
restaurant  was  one  of  several  leased  areas  in  the  facility  which  the  Court  found 
to  be  an  "indispensable  part  of  the  State’s  plan  to  operate  its  project  as  a self 
sustaining  unit.”  Id.  at  723-24.  The  opinion  by  Mr.  Juatice  Clark  very  care- 
fully pointed  out  that  the  Court’s  conclusions  in  this  case  could  not  be  considered 
"universal  truths  on  the  basis  of  which  every  state  leasing  agreement  is  to  be 
tested.”  Id.  at  725.  In  defining  the  limits  or  its  inquiry,  the  Court  stated; 

“*  * * What  we  hold  today  is  that  when  a State  leases  public  property  in  the 
manner  and  for  the  purpose  shown  to  have  been  the  ease  here,  the  proscriptions 
of  tho  Fourteenth  Amendment  must  be  complied  with  aa  certainly  as  though  they 
were  binding  Covenants  written  into  the  agreement  itself,”  Id.  at  726. 

The  "sit-in”  cases  offered  the  Court  several  opportunities  to  broaden  the  thrust 
of  the  Fourteenth  Amendment.  In  those  cases,  Negroes  had  been  arrested  for 
trespass  or  disorderly  conduct  for  remaining  at  white-only  lunch  counters  after 
the  Owners  had  refused  to  serve  them  because  of  their  race  and  then  asked  them 
to  leave.  Some  had  thought  the  Court  would  extend  the  principle  of  Shelley  and 
Barrows  by  finding  the  arrests  and  convictions  to  be  state  action  in  support  of 
private  discriminatory  acts  and  therefore  violative  of  the  Fourteenth  Amend- 
ment. ' Others  thought  the  Court  might  extend  the  principle  of  Marsh  v.  Alabama 
and  find  that  the  restaurant  owner,  because  he  opened  up  his  property,  for  his 
Own  advantage,  for  use  by  the  public  in  general,  nad  circumscribed  his  right  to 
discriminate  among  his  patrons  on  account  of  race.  . The  Court  did  neither  of 
these  things  in  any  of  the  cases,  though  in  each  of  them  it  found  some  link  between 
the  acts  of  the  proprietors  and  the  government  to  warrant  striking  down  the 
convictions  as  violative  of  the  Fourteenth  Amendment. 

In  Peterson  v.  Greenville,  373  U.S.  244  (1903), • tho  Uuk  was  found  in  a city 
ordinance  requiring  separation  of  the  races  in  restaurants.  InZ-cwifeard  v.  ZrOuin- 
Una,  378  U.S.  267  (1963),  there  was  neither  a State  statute  nor  a city  ordinance 
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requiring  separation  of  the  races.  In  reversing  convictions  for  violation  of  a 
trespass  statute,  the  Court  did  not  hold  the  statute  invalid  or  even  Inapplicable 
to  enforce  refusals  of  service  because  of  race,  but  simply  unenforceable  In  them 
particular  cases  because  there  had  been  statements  by  the  Mayor  and  the  Super* 
mtendent  of  Police  to  the  effect  that  the  City  of  New  Orleans  would  not  permit 
Negroes  to  seek  desegregated  service  fn  restaurants.  The  statements  of  them 
officials  linked  the  discrimination  to  the  State*  An  earlier  siWn  case  arising  in 
Louisiana  had  been  disposed  of  on  the  ground  that  evidence  that  the  defendant 
eat  peacefully  In  a place  where  custom  decreed  they  could  not  sit  was  not  sufficient 
to  convict;  them  of  the  crime  of  disturbing  the  peace  as  defined  in  the  Louisiana 
statutes*  Gamer  v*  Louisiana,  308  U.9*  157  (1961)* 

Perhaps  the  most  remarkable  thing  about  these  sit-in  cases  is  not  what  the 
Court  did  but  what  It  did  not  do*  It  did  not  hold  that  restaurant  owners  were 
not  free  to  refuse  service  on  account  of  race*  In  Peterson  the  Court  said: 

It  cannot  be  disputed  that  under  our  decisions  "private  conduct  abridging 
individual  rights  does  no  violence  to  the  Equal  Protection  Clause  unless  to  some 
significant  Extent  the  State  In  any.  of  Its  manifestations  has  been  found  to  have 
become  involved  in  it*”  foliations  omitted!  373  U,S*  244,  247  (1903)* 

And  in  his  concurring  opinion,  Mr*  Justice  Harlan  stated: 

“The  ultimate  substantive  question  is  whether  there  has  been  "State  action 
of  a particular  character  { Civil  Rights  Cases}  supra  (109  U*S,  at  11)) — whether 
the  character  of  the  State's  involvement  in  an  arbitrary  discrimination  is  such 
that  it  should  be  held  responsible  for  the  discrimination* 

“This  limitation  on  the  scope  of  the  prohibitions  of  the  Fourteenth  Amend- 
ment serves  several  vital  functions  in  our  system*  Underlying  the  cases  involving 
an  alleged  denial  of  equal  protection  by  ostensibly  private  action  is  a clash  of 
competing  constitutional  claims  of  a high  order:  liberty  and  equality*  Freedom 
of  the  individual  to  choose  his  associates  or  his  neighbors,  to  use  and  dispose  of 
his  property  as  he  sees  fit,  to  be  irrational,  arbitrary,  capricious,  even  unjust  in 
his  personal  relations  are  things  all  entitled  to  a large  measure  of  protection  from 
governmental  interference.  This  liberty  would  bo  overridden,  in  the  name  of 
equality,  if  the  strictures  of  the  Amendment  were  applied  to  governmental  and 
private  action  without  distinction.  Also  Inherent  in  the  concept  of  state  action 
am  values  of  federalism,  a recognition  that  there  are  areas  of  private  rights 
upon  which  federal  power  should  not  lay  a heavy  hand  and  which  should  properly 
be  left  to  the  more  precise  instruments  of  local  authority.”  Id*  at  249--50. 

In  the  Lombard  case,  swpra,  in  which  the  link  with  the  State  was  found  in 
the  statements  of  the  Mayor  and  Chief  of  Police,  Mr*  Justice  Doughy  though 
he  joined  in  the  Court's  opinion,  wrote  a separate  concurring  opinion  in  which 
he  stated  his  view  that  even  in  the  absence  of  any  exhortations  by  governmental 
officers  the  convictions  could  not  stand*  He  would  have  extended  the  rule  of 
Marsh  v.  Alabama*  suprat  and  held  that  the  Fourteenth  Amendment  prohibited 
discrimination  in  all  privately  owned  public  restaurants  Just  as  Marsh  prohibited 
discrimination  in  a privately  owned  company  town*  He  drew  a careful  distinc- 
tion, however,  between  a restaurant  business  and  a home: 

"If  this  were  an  intrusion  of  a man's  home  or  yard  or  farm  or  garden,  the 
property  owner  could  sock  andf obtain  the  aid  of  the  State  against  the  intruder* 
For  the  BUI  of  Rights,  as  applied  to  the  States  through  the  Due  Process  Clause  of 
the  Fourteenth  Amendment,  costs  its  weight  on  the  side  of  the  privacy  of  homeR. 
The  Third  Amendmeht  with  its  ban  on  the  quartering  of  soldiers  in  private  homes 
radiates  that  philosophy.  The  Fourth  Amendment/  L while  concerned  with 
official  invasions  of  privacy  through  Searches  and  seizures,  is  eloquent  testimony 
of  the  sanctity  of  private  premised*  For  even  when  the  police,  enter  private 
precincts  they  must,  with  rare  exceptions,  come  armed  with  a warrant  issued  by 
a magistrate*  A private  person  has  no  standing  to  obtain  even  limited  access. 
The  principle  that  a man's  home  is  his  castle  is  basic  to  our  system  of  jurispru- 
dence*” 373  U,9,  267,  274-75. 

Remarkable  also,  is;  the  fact  that  the  Court  in  these  siWn  cases  did  not  app}y 
the  doctrine  of  Shelley  v.  Kraemert  supra , and  find  prohibited  "state  action^  in 
the  judicial  enforcement, of  the  trespass  statutes  when  the  reason  for  asking 
customers  to  leave  was  on  account  of  race*  Perhaps  this  is  less  remarkable  if.  it 
be  remembered  that  in  Shelley  the  property  owner  was  willing  Xo  sell,  while  in  the 
sit-in  eases  the\property  owner  was  unwimug  to  serve.* 

The  Court  had  a further  opportunity  to  extend  the  principle  of  either Shelley  or 
Marsh  in  Bell  v*  Maryland , 378  tLS*  226  (1904)*  Negro  sit-in  demonstrators  were 
convicted  of  violating  Maryland's  criminal  trespass  law  when  they  refused  to 
leave  a Baltimore  restaurant  after  being  asked  to  flo  so  solely  because  of  their 
race.  Neither  the  Mayor  nor  the  Police  Chief  had  made  any  statements;  there 
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was  no  city  ordinance;  at  the  time  of  the  arrest,  conviction  and  affirmance  by 
Maryland's  highest  court,  there  was  no  State  statute  requiring  or  encouraging, 
racial  discrimination  by  restaurant  operators,  unless  the  criminal  trespass  statute, 
itself,  could  be  said  to  have  that  effect.  However,  after  the  State  court  had 
affirmed  the  convictions,  the  State  legislature  had  enacted,  a law,  applicable  iii< 
Baltimore,  making  It  unlawful  for  restaurants  to  refuse  service  because  of  race. 
What  the  Court  did  was  vacate  the  Maryland  judgments  and  remand  the  ease  to 
the  Maryland  court  for  reconsideration  in  the  light  of  the  subsequently  enacted 
statute,  with  some  rather  strong  suggestions;  that  the  convictions  be  reversed* 
It  did  not  consider  at  all  the  Question  whether  the  trespass  statute  could  have  been 
enforced  against  these  defendants  had  there  been  no  subsequent  anti-discrimina- 
tion law. 

Thera  were  five  Justices,  however,  who  did  consider  that  question.  Mr. 
Justice  Douglas  and  Mr.  Justice  Goldberg,  in  two  separate  concurring  opinions,  • 
would  have  held  in  effect  that  the  Fourteenth  Amendment  imposes  an  obligation 
upon  the  States  to  prohibit  racial  discrimination  in  restaurants  and  other  places 
of  public  accommodation.  Mr.  Justice  Goldberg,  in  bis  opinion{  was  careful 
to  draw  a distinction  between  the  protection  afforded  a man's  private  and  his 
public  choices,  between  civil  rights  and  social  rights: 

"*  * * Prejudice  and  bigotry  in  any  form,  are  regrettable,  but  it  is  the  con- 
stitutional right  of  every  person  to  dose.  hfB  home  Or  dub  to  any  person  or  to 
choose  his  social  intimates  and  business  partners  solely  on  the  basis  of  personal 
prejudices  including  race.  These  and  other  rights  pertaining  to  privacy  and, 
private  association  are  themselves  constitutionally  protected  liberties. 

“Indeed,  the  constitutional  protection  extended  to  privacy  and  private  associa- 
tion assures  against  the  imposition  of  social  equality.  As  noted  before,  the 
Congress  that  enacted  the  Fourteenth  Amendment  was  particularly  eonsoious 
that  the  'civil'  rights  of  man  should  be  distinguished  from  his  ‘social*  rights.” 

He  went  on  to  say: 

“This  1b  not  to  suggest  that  Congress  lacks  authority  under  § 6 of  the  Four-  • 
teenth  Amendment,  or  under  the  Commerce  Clause,  Art.  1. 88,  to  implement  the 
rights  protected  by  5 1 of  the  Fourteenth  Amendment.  In  the  give-and-take 
of  tho  legislative  process,  Congress  can  fashion  a law.  drawing  the  guide-Unes 
necessary  and  appropriate  to  facilitate  practical  administration  and  to  dis- 
tinguish between  genuinely  public  and  private  accommodations.”  Id.  at  317. . 

Mr.  Justice  Black,  who  was  joined  by  Mr.  Justice  Harlan  and  Mr,  Justice  White, 
would  have  held  in  effect  that  the  Fourteenth  Amendment  did  not  prohibit  the. 
State  from  enforcing  its  trespass  statute  under  these  circumstances: 

“The  Amendment  does  not  forbid  a State  to  proseoUte  for  crimes  committed 
against  a person  or  his  property,  however  prejudiced  or  narrow -the  victim’s  views 
may  he.  Nor  oan  whatever  prejudice  and  bigotry  the:  victim  of  a crimo  may  have 
be  automatically  attributed  to  the  State  that  prosecutes.  Such  a doctrine  would 
not  only  be  based  on  a'fiotion;  it  would  also  severely  handicap  a State's  efforts  to 
maintain  & peaceful  and  orderly  society  * * *.  The  worst  citizen  no  less  than 
the  best  is  entitled  to  equal  protection;  of  the  laws  of  his  State:  and  of  his  nation. 
None  of  our  past  cases  justifies  reading  the  Fourteenth  Amendment  in  a way  that 
might  well  penalize  citizens  who  are  law-abiding  enough  to  call  upon  the  law  and 
its  officers  for  protection  instead  of  using  their  own  physical  strength  or  .dangerous 
weapons  to  preserve  their  rights,"  Id.  at  327-28. 

It  should  be  noted,  however,  that  even  thiB  opinion  was  prefaced  by  the  obser- 
vation' that  “This  case  does  not  involve  the  constitutionality  of  any  existing  or  . 
proposed  state  or  federal  legislation  requiring  irestaumnt  owners  to  serve  people 
without  regard  to  color."  Id.  at  313.  It  might  be  well  to  add  that  by  the  date 
the  opinion  was  handed- down,  June  22,  1964,  the. House  of  Representatives  and 
the  Senate  had  passed  differing  versions  of  the  Civil  Rights  Act  of  1964  which 
prohibited  racial  discrimination  in  several  kinds  of  public  accommodation. 

This  then  was  the  state  of  the  law- before  the  Court  handed  down- its  opinions  in 
United  States  v.  Price , supra,  and  United  States  v.  Quest,  supra.  While  continuing 
to  acknowledge  +hat  the  Fourteenth  Amendment  did  not  of  itself  reach  acts  of 
private  racial  d nnination,  the  concept  of  prohibited  "state  action"  was  broad- 
ened to  prohibit  such  acts  because  of  their  link  with  the  State  as  in  Burton  v> 
Wilmington  Parking  Authority,  supra,  or.  while  not  prohibiting  the  acts  themselves, 
to  prohbit  enforcement  of  them  by  specifio  performance  or  recovery  of  damages  as 
in  Shelley  and  Barrows  with  respect  to  restrictive  covenants.  The  Court  had  not, 
and  has  not  yet,  held  that  a State  cannot  enforce' a restaurant  owner's  right  to 
refuse  service  on  grounds  of  race  through  its  trespass  statutes,  though1  the  enact- 
ment of  Title  II  of  the  Civil  Rights  Act  of  1964  has  all  hut  removed  that  issue  from 
the  Court's  ken.  It  has  not  yet  held  that  the  Fourteenth  Amendment  in  any  way 
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limits  an  owner's  right  to  refuse  to  sell  or  lease  a homo  or  apartment  on  racial 
grounds. 

None  of  these  20th  Century  coses,  however,  had  held  anything  with  respect  to 
the  power  of  Congress  under  Section  5 of  the  Fourteenth  Amendment  to  prohibit 
private  acts  of  discrimination  which  wore  not  prohibited  by  the  Fourteenth 
Amendment  itself.  It  was  the  Civil  Rights  Gases,  100  U.S,  3,  decided  in  1883, 
which  had  held  invalid  an  attempt  by  Congress  to  prohibit  such  acta  insofar  aa  they 
involved  discrimination  in  inns,  carriers  and  theaters.  Because  the  rationale  of 
this  opinion  so  shaped  the  subsequent  thinking  of  the  Congress  and  the  Court,  it 
is  important)  to  examine,  at  some  length,  what  was  said  about  the  Fourteenth 
Amendment  and  the  power  of  Congress  to  enforce  it: 

“It  is  State  action  of  a particular  character  that  is  prohibited.  Individual 
invasion  of  individual  rights  is  not  the  subject  matter  of  the  amendment*  It  has  a 
deeper  and  broader  scope.  It  nullifios  and  makes  void  all  State  legislation,  and 
State  action,  of  every  kind,  which  impairs  the  privileges  and  immunities  of  citizens 
of  the  United  States,  or  which  injures  them  in  life,  liberty  or  property  without  duo 
process  of  law,  or  which  denies  to  any  of  them  the  equal  protection  of  the  1&wg> 
It  not  only  does  this,  but,  in  ordor  that  the  national  will,  thus  declared,  may  not  be 
a mere  brutum  futmen,  the  Imt  section  of  the  amendment  invests  Congress  with  power 
to  enforce  it  by  appropriate  legislation*  To  enforce  i vhatf  To  enforce  the  prohibi- 
tion* To  adopt  appropriate  legislation  for  correcting  the  effects  of  such  prohibited 
State  laws  and  State  acts,  and  thus  to  render  them  effectually  null,  void , and  innocuous 
Id*  at  11  [italic  added]. 

“Such  legislation  cannot  properly  cover  the  whole  domain  of  rights  appertaining 
to  life,  liberty  and  property,  defining  them  and  providing  for  their  vindication. 
That  would  be  to  establish  a code  of  municipal  law  regulative  of  private  right 
between  man  and  man  in  society.  It  would  be  to  make  Congress  take  the  place 
of  the  State  legislatures  and  to  supersede  them.  It  is  absurd  to  affirm  that,  be- 
cause the  rights  of  life,  liberty  and  property  (which  include  all  civil  rights  that  men 
have),  are  by  the  amendment  sought  to  be  protected  against  invasion  on  the  part 
of  the  State  without  due  process  of  law,  Congross  may  therefore  provide  due  nroc* 
ess  of  law  for  their  vindication  in  every  case;  and  that  because  the  denial  by  a State 
to  any  persons,  of  the  equal  protection  of  the  laws,  is  prohibited  by  the  amendment, 
therefore  Congress  may  establish  laws  for  their  equal  protection.  In  fine , the 
legislation  which  Congress  is  authorized  to  adopt  in  this  behalf  is  not  general  legisla- 
tion upon  the  rights  of  the  citizen,  but  corrective  legislation,  that  i$t  such  as  may  be 
necessary  and  proper  for  counteracting  such  lawb  as  the  States  may  adopt  or  enforce , 
and  which,  by  the  amendment , they  are  prohibited  from  making  or  enforcing , or  such 
acts  and  proceedings  a%  the  Stats  may  commit  or  take,  and  which,  by  the  amendment , 
they  are  prohibited  from  committing  or  taking”  Id*  at  13-14  (italic  added]. 

Although  the  majority  opinions  in  United  States  v,  Price,  383  U.S*  78Q,  and 
United  States  v.  Quest,  383  U.S*  746,  contain  no  new  departures  with  respect  to 
the  meaning  of  Section  1 of  the  Fourteenth  Amendment  or  the  extent  of  the  power 
of  Congress  under  Section  5 to  enforce  it.  the  concurring  opinion  in  Ouftf  of  Mr. 
Justice  Clark  joined  by  Mr-  Justice  Black  and  Mr.  Justice  Fortaa,  as  well  as  the 
opinion  of  Mr.  Justioe  Brennan,  joined  by  the  Chief  Justice  and  Mr,  Justice 
Douglas,  concurring  in  part  and  dissenting  In  part,  must  be  combed  rather  care- 
fully for  portents  of  changes  to  come.  The  principal  holding  in  Price  was  that  a 
prosecution  would  lie  under  18  U.S.C.  § 241  for  a violation  of  the  Fourteenth 
Amendment’s  guaranty  of  duo  process.  The  case,  which  arose  out  of  the  1964 
murders  of  three  oivll  rights  workers  ^Philadelphia,  Mississippi,  presented  “an 
issue  of  construction,  not  of  constitutional  power."  (Id*  slip  opinion,  at  1 j It 
had  been  thought  that  § 241  protected  only  rights  which  are  conferred  by  or  flow 
from  the  Federal  Government  but  not  Fourteenth  Amendment  rights  because  the 
section  reached  individuals  not  acting  under  color  of  law  and  there  oouid  bo  no 
violations  of  Fourteenth  Amendment  rights  except  under  color  of  law.  Price  did 
not  hold  that  §241  reached  violations  of  Fourteenth  Amendment  due  process  by 
individuals  who  were  not  acting  under  color  of  law.  It  did  not  hold  that  under 
its  power  to  enforce  the  Fourteenth  Amendment  Congress  could  punish  violations 
of  due  process  by  individuals  who  were  not  acting  under  color  of  law.  The  Indict- 
ment the  Court  considered  alleged  “that  the  defendants  acted  'under  c61or  of  law’ 
and  that  the  conspiracy  included  action  by  the  State  through  its  law  enforcement 
officers  to  punish  the  alleged  victims  without  due  process  of  law  in  violation  of  the 
Fourteenth  Amendment’s  direct  admonition  to  the  States.’'  (Id*  slip  opinion  at 
11.)  The  Court’s  conclusion  was  “that  §241  must  behead  as  it  ta  written — to 
reach  conspiracies  *to  injure  * * * any  citizen  in  tin?  free  exercise  of  enjoyment 
of  any  right  or  privilege  secured  to  him  by  the  Constitution  or  laws  of  the  United 
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States  * * * that  this  language  includes  rights  or  privileges  protected  by  the 
Fourteenth  Amendment;  fAa(  whatever  the  ultimate  coverage  of  the  section  may  be, 
it  extends  to  conspiracies  otherwise  within  the  scope  of  the  section,  participated  in  by 
officials  alone  or  m collaboration  with  private  persons;  and  that  the  indictment  * * * 
proverb/ chargee  such  a conspiracy  in  violation  of  § S4t.”  (Id.  slip  opinion  at  IG-H  j 
underlining  added.)  As  im  appendix  to  its  opinion  the  Court  printed  the  remarks 
of  Senator  Pool  of  North  Carolina  who  Introduced  the  provisions  of  what  is  now 
5241  as  an  amendment  to  the  Enforcement  Act  of  1870.  Although  the  Court 
stated  that  the  Senator's  remarks  wore  included  only  to  show  that  ho  intended 
i 241  to  cover  Fourteenth  Amendment  rights,  the  Court  went  oh  to  say: 

He  acknowledged  that  the  States  as  such  yyoro  beyond  the  reach  of  the  puni- 
tive process,  and  that  the  legislation  must  therefore  operate  updn 1 individuals. 
He  made  it  clear  that  'It  matters  not  whether  these  Individuals  bn  officers  or 
whether  they  are  acting  on  their  own  responsibility.’  We  find  ‘no  evidence  wliat; 
ever  that  § 241  should  not  cover  violations  of  Fourteenth  Amendment  rights,  or  1 
that  it  should  not  include  state  action  Or  actions  by  state  officials.”  7tJ.  slip 
opinion  at  17.  * ' 

United  States  v.  Guest,  supra,  grew  out  of  an  alleged  conspiracy  of  terror  agaihst  ; 
Negro  citizens  around  Athens,  Georgia,  eluminating  in  the  killing  of  Cob  Lemuel 
Penn,  a Negro  eduoator  from  the  District  of  Columbia,  ns  he  was  driving  through 
Georgia  on  his  way  back  to  the  District.  An  indictment  charging  a roitapitefiy 
1!*  violation  of  18  U.S.C.  $ 241  was  set  forth  in  five  numbered  pr  'agr  Anh$,  None 
of  the  individuals  chawed  was  in  arty  way  connected  with  the  Siatehor  Was  arty 
aUeged  to  have  acted  "under  color  of  Idw”  The  first  numbered  paragraph  which 

mfr’tffld  A IVinRDlMifiV  fn  inlliro  l«  J-Li  til  : l 


uiiuuii,  was  irmnoain  language  drawn  Tram  Section  201(a)  of  the  Civil  Rtotita 

Thln’^Mp2  ^A*P-  ? 2™0a(a)(19e4  ed.))  though  that  statute wito  riot  tilted. 
The  DjBtnct  Court  dismissed  the  Indictment  as  to  that  paragraph  because  ft  failed 
to  Include  an  allegation  that  the  defendants  wore  motivated  by  race  whtah  It 
e88«ntialjn  describing  an  offense  under  that  section  of  the  Civil 
Righto  Act  of  1964,  The  Supremo  Court  held  that  it  had  no  jurisdiction  to 
consider  a,  direct  appeal  from  a judgment  which  rests  on  the  deficiencies  of  jin 
indictment  as  a pleading,  1 T 

Jo1 08e°ond  numbered  paragraph  charged1  that  the  conspiracy  infringed: 

*■  too  rjpit  to  equal  utilization,  without  discrimination  upon  the  basis  of 
race,  of  public  facilities  in  the  vicinity  of  Athens,  Georgia,  owned,  operated  or 
'uanagod  by  or  on  behalf  of  the  State  of  Georgia  or  any  subdivision  thereof:”.  . 

T*l?,  inPictmcnt  also  alleged  that  it  was  the  purpose  of  the  conspiracy  to  achieve 
its  objects,  that  is,  interference  with  the  rights  set  forth  in  the  five  numbered 
paragraphs  by  the  following  means: 

*'fl)  By  shooting  Negroes; 

‘(2)  By  beating  Negroes: 

"(S)  By  kitltng  Negroes; 

‘ (4)  By  damaging  and  destroying  property  of  Negroes;  . 


ff>2<  purauingTtfegrocs  In  automobuea  ai^d  threatening  thorn  with  gune; 
(o)  By  making  telephone  calls  to  Negroes  to  threaten  their  lives,  property, 
perepna,  and  by  making  such  threats  In  pereon;  f 

(7)  By  going  in  disguise  on  the  highway  and  on  tho  premises  of  other 
persons; 

"(S)  By  causing  the  arrest  of  Negroes  by  wans  of  false  reports  that  such 
Negroes  had  committed  criminal  acts;  and  * 

?y  burning  crosses  at  night  in  public  view.”  (Italic  added,), 
i i : . ■ * things  to  -say  about  the  second  paragraph  of  the 

indictment:  (1)  it  described  rights  protected  by  the  Equal  Protection  Clause  of 
trie  fourteenth  Amendment  and  §241  does  not  purport  to  protect  any  Foiir- 
teenth  Amendment  righto,  and  (2)  if  § 24l  purported  to  protect  Fourteenth 
Amendment  righto,  it  would  be  void  for  vagueness.  The  Supreme  Court  accepted 
the  lower  court’s  conclusion  that  this  part  of  the  Indictment  described  righto  pro- 
tected  by  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment  but  rejected 
both  its  conclusions  that  | 241  did  not  purport  to  protect  Fourteenth  Aiuendnidnt 
rights  and  that  if  it  did  it  would  be  void  for  vagueness.  1 ' 

For  its  own  conclusion  that  §241  protected  fourteenth  Amendment  HMts, 
the  Supreme  Court  reiicd  on  Price,  supra,  tt  pointed  out  that  pUhqugf>;  Frfce 
had  held  that  §241  embraced  offenses  against  the  Due  Process  Clause  of  the 
fourteenth  Amendment,  there  is  no  reason  to  suppose  that  if  it  embraces  due 
process  it  docs  not  embrace  equal  protection.  For  Its  conclusion  ,that  thus  inter- 
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pro  ted  § 241  was.  not  void  for  vagueness,  it  relied  upon  Screws  v.  United  States, 
325  U.S.  91  (1945),  pointing  out  that  since  the  essence  of  the  offense  described  by 
§241  is  conspiracy;  it  requires  a specific  intent  to  interfere  with  the  federal  rights 
involved. 

Blit,  unlike  the  indictment  in  Price,  this  indictment  named  no  individuals 
alleged  to  be  acting  under  color  of  law,  and  as  the  Court  stated: 

“It  is  a commonplace  that  rights  under  the  Equal  Protection  Clause  itself  arise 
only  where  there  hue  been  an  involvement  of  the  State  or  of  one  aoting  under  the 
color  of  its  authority.  The  Equal  Protection  Clause  'does  not  * **  add  any- 
thing to  the  rights  which' one  citizen  has  under  the  Constitution  against  another.' 
United  States  v.  Cruikshank,  92  U.S.  542,  564-555.  As  Mr.  Justice  Douglas  more 
recently  put  It,  ‘The  Fourteenth  Amendment  protects  the  individual  against 
state  action,  not  againBt  wrongs  done  by  individuals. ’ United  States  v.  Williams, 
341  U.S.  70,  92  (dissenting  opinion).  This  has  been  the  view  of  the  Court  from 
the  beginning.  United  States  v.  Cruikshank,  supra;  United  States  v.  Harris.  100 
U.S.  629;  Civil  "Rights  Cases,  109  U.S.  3;  Hodqes  v.  United  States,  203  U.S.  1; 
United  States  v.  Powell,  212  U.S.  564.  It  remains  the  Court's  view  today.  See, 
e.g.  Evans  v.  Newton,  — U.S,  — ; Untied  States  v.  Prive,  383  U.S.  786.  Id.  slip 
opinion  at  9.” 

Since  the  Fourteenth.  Amendment  of,  itself  does  not  proteot  an  individual  against 
wrbilgA  done  by  individuals  and  since  this  indictment  named  only  individuals 
without  alleging  that  they  were  aoting  under  color  of  law,  the  Court  might  have 
had  to  affirm  the: dismissal  unless  it  was  prepared  to  find  that  § 241  was  Intended 
to  reach  equal  protection  offenses  by  individuals  who  were  not  acting  undei  < olor 
of  law  and  further  that  Congress  had  the  power  to  reach  such  offenses.  It  did  not 
so  find.  After  stating  that  "the  Equal  Protection  Clause  speaks  to  the  State  or 
thosb  aoting  under  the  color  of  its  authority",  it  went  on  to  say  that: 

"Ip  this  connection,  we  emphasize  that  § 241  by  its  clear  language  incorporates 
no  more  than  the  Equal  Protection  Clause  itself;  the  statute  does  not  purport  to 
give  substantive,  as  opposed  to  remedial,  implementation  to  any  rights  secured 
By  that  Clause.  Since  we  therefore  deal  here  only  with  the  bare  terms  of  the 
Equal  Protection  Clause  Itself,  nothing  said  in  this  opinion  goes  to  the  question 
of  what  kinds  of  other  and  broader  legislation  Congress  might  constitutionally 
enact  under  § 6 of  the  Fourteenth  Amendment  to  implement  that  Clause  or  any 
other  provision  of  the  Amendment."  Id.  slip  opinion  at  8-9. 

What  the  Court  did  instead  was  find  in  the' indictment  an  allegation  of  State 
involvement  linking  the  actH  of  the  individuals  to  the  State.  It  found  such  an 
allegation  in  the  charge  that  the  objects  of  the  conspiracy  wore  to  be  achieved, 
among  other  ways,  "by  causing  the  arrest  of  Negroes  by  means  of  false  reports 
that  such  Negroes  had  committed  criminal  acts’’.  The  Court  conceded  that 
"the  allegation  of  the  extent  of  official  involvement  in  the  present  case  is  not  clear" 
and  that  the  bill  of  particulars  or  the  proofs,  if  the  case  went  to  trial,  might  dis- 
close no  state  action  prohibited  by  the  Fourteenth  Amendment.  Nevertheless 
it  held  that  the  allegation  was  enough  to  prevent  dismissal  of  the  second  para- 
graph of  the  indictment. 

The  opinion  of  the  Court  in  Guest  was  delivered  by  Mr.  Justice  Stewart.  In 
addition,  there  were  three,  separate  opinions,  in  which  a total  of  seven  Justices 
joined.  . In  a concurring  .opinion,  Mr.  Justice  Clark,  who  was  joined  bv  Mr. 
Justice  Black  and  Mr.  Justice  Fortas,  felt  it  necessary  to  say  an  additional  word 
about  the  Court’s  disposition  of  the  second  paragraph  of  the  indictment.  Noting 
that  the  indictment  with  respect  to  the  conspiracy  to  deny  Negro  citizens  the 
right  to  equal  utilization  of  State  controlled  public  facilities  was  uphold  because 
it  alleged  that  the  conspiracy  was  accomplished,  in  part,  "by  causing  the  arrest 
of  Negroes  by  means  offalBe  reports  that  such  Negroes  had  committed,  criminal 
acts".  Mr.  Justice  Clark  said: 

"The  Court  reasons  that  this  allegation  of  the  indictment  might  well  cover  the 
active  connivance  by  agents  of  the  State  in  the  making  of  these  false  reports  or  in 
carrying  on  other  conduct  amounting  to  official  discrimination.  By  so  construing 
the  indictment,  it  finds  the  language  sufficient  to  cover  a denial  of  rights  protected 
by  the  Equal  Protection  Clause.  The  Court  thus  removes  from  the  case  any 
necessity  for  a ‘determination  of  the  threshold  level  that  State  action  must  attain 
in  order  to  create^  rights  under  the  Equal  Protection  'Clause.’  A study  of  the 
language  in  the  indictment  /clearly  shows  'that  the  Court’s  construction  la  not  a 
capricious  one,  and  I therefore  agree  with  that  Construction  as  well  as  tiio  con- 
clusion that  follows.”  Id.  concurring  opinion  of1  Mr.  Justice  Clark,  slip  opinion 
at  1-2.  •' 

Noting  that  thiqdnterpretation  of  the  indictment  avoided  any  question  of  the 
power  of  Congress  "to  punish  private  conspiracies  that  interfere  with  Fourteenth 
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Amendment  rights,  auch  as  the  right  to  utilize  public  facilities”.  Mr.  Justice  Clark 
wont  on  to  say  that  “there  now  can  be  no  doubt  that  the  specific  language  of  $5  em- 
powers the  Congress  to  enact  laws  punishing  alt  conspiracies — with  or  wUhotil  Stale 
action — that  interfere  with  Fourteenth  Amendment  rights f*  Id.  at  2 {italic  added). 

Mr.  Justice  Harlan,  in  his  separate  opinion,  concurred' with  the  Court's  disposi- 
tion of  tho  second  paragraph  of  the  indictment  without  any  additional  comment 
upon  it,  although  ho  made  the  following  comment  upon  the  concurring  opinion  in 
which  Mr  Justice  Black  and  Mr.  Justice  Fortas  joined  Mr  Justice  Clark: 

"The  action  of  the  three  Justices  who  join  the  Court's  opinion  in  nonetheless 
cursorily  pronouncing  themselves  on  the  far-reaching  constitutional  questions 
deliberately  not  reached  [in  disposing  of  paragraph  2 of  the  indictment]  seems  to 
me,  to  say  the  very  least,  extraordinary*”  Id*,  opinion  of  Mr,  Justice  Harlan, 
concurring  in  part  and  dissenting  in  part,  slip  opinion  at  1. 

Mr.  Justice  Brennan,  with  whom  the  Chief  Justice  and  Mr.  Justice  Douglas 
joined,  concurred  in  part  and  dissented  in  part.  He  could  not  agree  with  the 
Courtis  construction  of  $241,  stating:  - i 

"I  am  of  the  opinion  that  a conspiracy  to  interfere  with  the  right  to  equal 
utilization  of  state  facilities  described  in  the  second  numbered  paragraph  of  the 
indictment  is  a conspiracy  to  interfere  with  a 'right  * * * secured  * * * by  the 
Constitution'  within  the  meaning  of  $241— without  regard  to  whether  state 
officers  participated  in  tho  alleged  conspiracy.  I believe  that  §241  reached sheh 
a private  conspiracy,  not  because  the  Fourteenth  Amendment  of  its  own  force 
prohibits  such  a conspiracy,  but  because  §241,  as  an  exercise  of  congressional 
power  under  §5  of  that  Amendment,  prohibits  all  conspiracies  to  interfere  with 
the  exercise  of  a 'right  * * * scoured  * * - * by  the  Constitution*1  and  because 
the  right  to  equal  utilization  of  state  facilities  is  a 'right  * * * secured  * * * by 
the  Constitution'  within  tho  meaning  of  that  phrase  as  used  in  §241.  /^opinion 
of  Mrh  Justice  Brennan,  concurring  in  part  and  dissenting  in  part,  Blip  Opinion 
at  4.  -v- 

He  went  on  to  say: 

"For  me,  the  right  to  uBe  state  facilities  without  discrimination  on  the  basis 
of  race  is,  within  the  meaning  of  §241,  a right  created  by;  arising  under  and  de- 
pendent upon  the  Fourteenth  Amendment  and  hence  is  a right  ‘secured'' by  that 
Amendment.  * * * The  Fourteenth  Amendment  commands  the  State  to  provide 
tho  members  of  all  races  with  equal  access  to  the  public  facilities  It  owns  or  man- 
ages, and  the  right  of  a citizen  to  use  those  facilities  without  discrimination  on  the 
basis  of  race  is  a basic  corollary  of  this  command.  Cf.  Brewer  v*  Hoxie  School 
District  No . 238  F.  2d  91  (C.  A.  8th  Cir.  1950).  Whatever  may  [bej  the  status 
of  the  right  to  equal  utilization  of  privately  owned  facilities,  see  gerunlly  Belt  v. 
Maryland , 378  U.S.  220,  it  must  be  emphasized  that  we  are  here  concerned  with 
the  right  to  equal  utilization  of  public  facilities  owned  or  operated  by  pr  on  behalf 
of  the  State . To  deny  the  existence  of  this  right  or  its  constitutional  stature  is  to 
deny  the  history  of  the  last  decade,  or  to  ignore  the  role  of  federal  power,  predi- 
cated on  the  Fourteenth  Amendment,  in  obtaining  iioiidiscrimlnatory  access  to 
such  facilities.”  Id.  at  7. 

It  is  perhaps  the  following  statements  from  the  opinion  of  Mr.  Justice  Brennan, 
however,  whtoh  must  be  weighed  most  carefully  m considering  the  availability 
of  tho  Fourteenth  Amendment  as  a basis  for  Congress  to  prohibit  racial  discrimina- 
tion in  private  housing:  1 ■ ; ■ 

"A  majority  of  tho  members  of  the  Court  express  the  view  today  that  §5 
empowers  Congress  to  enact  laws  punishing  all  conspiracies  to  interfere  with  the 
exercise  of  Fourteenth  Amendment  rights,  whether  or  not  state  officers  or  others 
acting  undor  the  color  of  state  law  are  implicated  in  the  conspiracy.”  Id.  at  8-9. 

"I  acknowledge  that  some  of  tho  decisions  of  this  Court,  most  notably  an  aspect 
of  the  Civil  Rights  CaseSt  109  U,S.  3,  11,  ha Ve  declared  that  Congress'  power  under 
§ 5 is  confined  to  the  adoption  of  'appropriate  legislation  for  correcting  the  effects 
of  . . . prohibited  State  laws,  and  State  acts,  and  thus  to  render  them  effectually 
null,  void,  and  innocuous.'  I do 'not  accept — and  a majority  of  the  Court  today 
rejects — this  interpretation  of  § 5.  It  reduces  the  legislative  power  to  enforce 
the  provisions  of  the  Amendment  to  that  of  the  judiciary;  and  it  attributes  a far 
too  limited  objective  to  the  Amendment's  sponsors.”  id.  At .9-10; r ' 

And  the  following,  of  which  the  italic  sentence  was  quoted  by  th£  Attorney 
General  in  his  testimony  before  Subcommittee  No.  5 of  the  House  Committee  on 
the  Judiciary,  1908:  ; 1 ^ r. - ^ 

" Viewed  m its  proper  perspective*  § 5 appears  Os  a positive  grant  of  legislative 
pouter;  authorizing  Congress  to  exercise  its  discretion  in  fashioning  remedies  to  Achieve 
civiLand  political  equality  for  all  citizens.  No  one  would  deny  that  Cohgress'  Could 
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enact  legislation  directing  state  officials  to  provide  Negroes  with  equal  access  to 
state  schools*  parks  and  other  facilities  owned  or  operated  by  the  State.  Nor 
could  it  be  denied  that  Congress  has  the  power  to  punish  state  officers  who  in 
excess  of  their  authority  and  in  violation  of  state  law,  conspire  to  threaten,  harass 
and  murder  Negroes  for  attempting  to  use  these  facilities.  And  I can  find  ho 
principle  of  federalism  nor  work  of  the  Constitution  that  denies  Congress  power 
to  determine  that  in  order  adequately  to  protect  the  right  to  equal  utilization  of 
state  facilities,  it  is  also  appropriate  to  punish  other  individuals— neither  state 
officers  nor  acting  in  concert  with  state  officers — who  engage  in  the  same  brutal 
conduct  for' the  same  misguided  purpose.”  Id . at  11, 

Though  there  were  other  aspects  to  Guest,  most  notably  a holding  that  an 
allegation  of  a conspiracy  to  infringe  upon  the  right  of  Negro  citizens  to  travel 
freely  to  and  from  a State  and  to  use  highway  facilities  and  other  instrumentalities 
fi  iRtoretate  commerce  within  a State  charges  an  offense  under  18  U,B.C.  8 241 
it  is  the  comments  on  the  power  of  Congress  to  enforce  Fourteenth  Amendment 
rights  and  the  considerations  of  what  rights  are  secured  by  the  Fourteenth  Amend- 
ment whioh  are  most  relevant  to  a discussion  of  the  adequacy  of  the  Fourteenth 
Amendment  as  a basis  for  Title  IV  of  the  Administration^  bill. 

Conclusions  on  the  fourteenth  Amendment  as  a basis  for  a federal  fair  homing  law 

The  Supreme  Court  has  not  yet  held  that  where  a State  or  political  subdivision 
exercises  no  element  of  coercion  upon  a home  owner  to  discriminate,  the  home 
owner  is  not  free  to  discriminate  without  violating  the  provisions  of  the  Four- 
The  Court  has  not  even  been  able  to  muster  a majority  to 
hold  that  the  Fourteenth  Amendment  prohibits  the  owner  of  a restaurant  or 
other  place  of  public  accommodation  from  discriminating  among  customers  on 
account  of  race,  which  is  a much  easier  conclusion  to  support.  See  Bell  v 
Maryland,  378  U.S.  226  (1904)* 

To  conclude  that  the  Fourteenth  Amendment,  itself,  does  not  prohibit  the  home 
owner  from  discriminating  on  account  of  race  is  not  necessarily  to  conclude  that, 
in  the  exorcise  of  its  power  to  enforce  the  Fourteenth  Amendment,  the  Congress 
prohibit  such  discrimination.  However,  the  Court  has  held,  in  the 
Civil  Rights  Cases,  supra,  that  the  Fourteenth  Amendment  does  not  empower 
the  Congress  to  prohibit  owners  of  inns,  carriers  and  places  of  amusement  from 
cue enm mating  on  account  of  race.  Although  Congress,  In  1904,  enacted  new 
legislation  prohibiting  owners  of  certain  inns,  restaurants,  and  places  of  amuse- 
ment  affecting  commerce  from  discriminating  on  account  of  race,  basing  the  Act 
in  part  on  its  power  to  enforce  the  Fourteenth  Amendment,  the  Court  has  held 
the  legislation  constitutional  on  the  basis  of  the  Commerce  Power.  Two  of  the 
Justices  would  have  upheld  the  law  on  the  basis  of  § 6 of  the  Fourteenth  Amend- 
ment*  Heart  of  Atlanta  M otel  v.  United  States,  379  U.S.  241  (1904);  Katzenbach  v, 
MeClung^ 379  U.S.  294  (1964). 

To  the  extent  that  the  Civil  Rights  Cases , supra,  would  confine  the  power  of 
the  Congress  under  5 8 of  the  Fourteenth  Amendment  to  the  adoption  of  “appro- 
priate- legislation  for  correcting  the  effects  of  * * * prohibited  State  laws* 

’ and  State  acta,  and  thus  to  render  them  effectually  null,  void,  and  innocuous", 
three  Justices  have  indicated  a readiness  to  overrule  it.  United  Slates  v.  Guest, 
supra,  opinion  of  Mr.  Justice  Brennan,  joined  by  the  Chief  Justice  and 
Mr.JUBtice  Douglas,  concurring  in  part  and  dissenting  in  part,  slip  opinion  at  9. 
To  the  extent  that  the  Citnl  Rights  Cases  would  be  inconsistent  with  the  conclu- 
sion that  "the  specific  language  of  empowers  the  Congress  to  enact  laws 
punishing  all  conspiracies— with  or  /without  state  action— that  interfere  with 
Fourteenth  Amendment  rights"  three  Additional  Justices  have  indicated  a willing- 
ness to  overrule  it  without  specifically  nothing  it.  Id . concurring  opinion  of  Mr. 

Clark,  joined  by  Mr*  Justice  Black  and  Mr.  Justice  Fbrtas,  slip  opinion 

2*  ;Can  these  three  and  three  be  put  together  to  add  up  to  a majority  that  would 
hold  Title  IV  to  be  a valid  exercise  of  congressional  power  under  867  Not 
necessarily. 

Let  us  assume  for  a moment,  what  would  seem  to  be,  or  at  least  about  to  be- 
ix>me,  a completely  valid  assumption,  that  J/6  does  empower  Congress  to  enact 
laws  punishing  all  conspiracies — with  or  without  state  action — that  Interfere  with 
Fourteenth  Amendment  rights.  Is  the  right  of  a prospective  home-buyer  not  to 
have  his  purchase  offer  refused  on  account  of  hie  race  such  a right?  It  has  never 
been  held  to  be  and  the  combined  opinions  in  Guest,  supra , would  not  seem  to 
compel  such  a conclusion/  Quest  dealt  with  the  question  whether  there  was  a 
Fourteenth  Amendment  right  to  utilize  public. facilities,  that  is,  facilities  owned 
or  managed  by  State  or  local  government.  Mr.  Justice  Brennan,  in  his  separate 
opinion  in  Quest,  woujd  consider  the  Fourteenth  Amendment  to  command  to  the 
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State  to  provide  all  taoea  with  equal  access  to  the  public  facilities  It  owns  or 
manages  and  would  infer  that  “the  fight  of  a citizen  to  use  these  facilities  without 
discrimination  on  the  basis  of  race  is  a basic  corollary  of  this  command.’’  383 
U.S.— separate  opinion  of  Mr.  Justice  Brennan,  slip  opinion  at  7.  He  went  On 
to  emphasize  that  Guest  was  concerned  only  with  the  right  to  equal  utffizatidn  of 

IwnldfacUiiies  ^ °F  operaied  by  or  on  bekalf  °f  the  state>  not  with  privately 

In  measuring  the  breadth  of  Federal  power  to  be  Inferred  from  the  dictum.  In 
Guest,  that  section  5 of  the  Fourteenth  Amendment  "empowers  the  Congress  to 
enact  laws  punishing  all  conspiracies— with  or  without  State  aotion— that  inter- 
rcH  u *,  p°l,rt?enth  Amendment  rights”,  it  should  be  noted  that  the  acts  with 
wmob  me  Court  was  there  concerned,  were  conspiracies  carried  out  In  n&rt  “hv 
shooting  Negroes;  by  beating  Negroes*  by,  killing  Negroes/'  They  were  aote 
clearly  crlmhial  and  the  only  question  was  whether  the  United  States  bad  made 

thfim  ThliniflllftKlA  nt*  Tiorl  t.Tl  O TIAnfAn  malfA  LI.  l * . « * m 


j > i “ iicjguuujruuou,  we  dicta  ID  UUM 

^Ioa^StJlftt  the  Fourteenth  Amendment  is  a sound  constitutional 
basis  for  Title  IV.  The  acts  reached  are  clearly  criminal  and  the  only  question 

ft!  £S25rt?;£%S  C??r^rr^n.t  iUfWicUon  with  the  States  to  punish 
« t?i  v ° extent  that  Title  IV  forbids  an  individual  home  owner  to  refuse  to 
sell  his  home,  or  rent  an  apartment  or  room  in  it  because  of  the  race  of  a prospective 

Surohaeer,  there  would  seem  to  be  a leap  beyond  the  dicta  in  Guest.  Nothing  In 
le  Fourteenth  Amendment  makes  the  discriminatory  act  of  the  home  own#  in 
refusing  to  sell  or  rent  on  . account  of race  unlawful.  Nothing  In  the  Fourteenth 
^e?™!ne?t'  as  ^ bos  been,  construed  until  now.  requires  the  State  to  make  such 
discriminatory  act  unlawful.  What  Fourteenth  Amendment  right  would  Con- 
gress  be  enforcing?  ^ y 

^.V8'68^11 exe/Loiaf  *ta  power  .to  enforce  the  Fourteenth 
Annenamfint’  as  well  as  the  Fifteenth  Amendment  or  any  other  constitutional 
prolubition,  may  prohibit  acts  which  the  Amendment  or  constitutional  provision 
itself  docs  not  prohibit.  Thus,  although  the  Eighteenth  Amendment  prohibited 
only  the  sale  or  intoxicating  liquors  for  beverage  purposes,  Congress,  under  the 
necessary  and  proper  clause  ns  well  as  the  power  to  enforce  the  Amendment  by 
appropriate  legislation,  was  held  to  have  the  power  to  prohibit  the  sale  of  intoxi- 

Ss  *}?ool?f 6 ll?uo/i?  purposes.  Everard’a  Breweries  v.  Day,  265  U.S. 

4?Jtf924f  \ Ab  the  Court  said,  In  that  oase: 

The.  ultimate  and  controlling  ntiestlnn  tk. 


The  ultimata  and  controlling  question  then  is,  .whether  in  prohibiting  physt- 
®1,a’^/ro71  proscribing  intoxicating  maltiiquore  for  medicinal  purposes  as  a means 
o£oo^hI°  ™8  Prohibition  of  .traffic  in  such  liquors  for  beverage  purposes,  Con- 
gress has  exceeded  the  constitutional  limits  upon  its  legislati  ve  discretion, 

in  enacting  thus  legislation  Congress  has  affirmed  its  validity.  That  determika- 
!?’/**  W®1  wetffAi;  this  Court  by  an  unbroken  line  of  decisions  having 

steadily  adhered  to  the  rule  that  every  possible  presumption  ie  in  favor  of  the  validity 

flnwiild  0m?°ini%e8l<y^ntklAA^rco?^  rational  doubt.’’  Adkins  v.  Children *e 

Hospital,  VAl  U.S,  626,  644.”  Id.  at  5()0(italioadded). 

„m*™r  "ttofney  .Qenerid  argues  persuasively  that  Federal  prohibition  of  ills- 
th«  8ala  or  rental  of  houBing.is  an  appropriate  exercise  of  the  power 
or  Oongress  to  enforce  the  Fourteenth  Amendment:  r 

Seg regAt@d_ housing  is  deeply  corrosive  both,  for  the  individual  and  for  his 
^ woietps  raclarininorities  from  the  public  life  of  the  community. 

: n^cri°ri  PllbHo  education,  recreation,  health,  sanitation  and  transporta- 
tion services  and  facilities..  It  means  denial  of  aeeess  to  training  and  employ- 
business  opportunities.  It  prevents  the  inhabitants  of  ghettos  from 
“b®1 rSSS1 “8  themselves,  and  it  prevents  the  federal,  state  and  local  governments 
?“?  Priyate,F0UPf  at|d  institutions  from  fulfilling  their  responsibility  and  desire 
to  lielp  this  liberation.  Statement  of  AtforneyGeneroi  Katzenbaeh,  supra,  at  p,  16. 

I have  pointed  out  already  how  segregated  living  is  both  a source  and  an  en- 
forcer of  involuntary  aecond-olaaa  citizenship,  To  the  extent  that  this  blight  on 

»n!i£etn2C^ftCyf  mp+tdf  6tl*^s  and localltiea  ff(>m  carrying  out  their  obligations 
under  the  Fourteenth  Amendment  to  promote  equal  access  and  equal  opportunity 

m q6”1KiUIifiy  “fe*  *he,  Fourteenth  Amendment  authorizes 
removal  of  this  Impediment. Id,  at  p.  20. 

ORn0M?Moa1l'iln  bis  concurring  opinion  in  Peterson  v.  Green- 
argument-  ” 260  (ltie3)>  Who  has  given  the  most  eloquent  answer  to  this 
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“Underlying  the  oasea  involving  an  alleged  denial  of  equal  protection  by 
ostensibly  private  action  is  a clash  of  competing  constitutional  claims  of  a high 
order:  liberty  and  equality.  Freedom  of  the  individual  to  choose  his  associate 
or  his  neighbors,  to  use  and  dispose  of  his  property  ob  ho  secs  fit,  to  bo  arbitrary, 
capricious,  even  unjust  in  hie  personal  relations  are  things  entitled  to  a large 
measure  of  protection  from  governmental  interference.  This  liberty  would  be 
overridden,  In  the  name  of  equality,  K the  strictures  of  the  [Fourteenth]  Amend- 
ment were  applied  to  governmental  and  private  notion  without  distinction.  Also 
inherent  in  the  concept  of  state,  notion  are  values  of  federalism,  a recognition  that 
. there  are  areas  of  private  rights  upon  which  federal  power  should  not  lay  a heavy 
hand  and  which  should  more  properly  be  left  to  the  more  precise  instruments 
of  local  authority," 

There  is  not  much  doubt  that  Title  IV  lays  a heavy  Federal  hand  on  areas  of 
rights  .which  had  heretofore  been  considered  private.  It  admits  no  exceptions 
to  its  restrictions.  The  private  religious  home  which  rents  accommodations  to 
the  elderly  of  its  faith  would  tie  longer  be  able  to  exclude  members  of  other  faiths. 
The  Swedish  Old  Folks  Home  would  be  required  to  open  its  doors  to  the  elderly 
of  other  ancestries.  The  owner  of  a home  who  has  fallen  upon  haTd  times  and 
decides  to  rent' A.  few,  rooms  to  tide  him  ovet  would  have  his  choice  of  tenants 
circumscribed. 

If  the  Federal  power  oan  feaoh'this  far  into  individual  private  lives,  iB  there 
anything  .to , prevent  jt  from  reaching  into  private  associa tio ns— pri va te  clubs, 
private  schools,  private  organizations  of  any  kind? 

It.  might  not  bo  Illogical  to  conclude  thht  Title1  IV,  insofar  as  it  is  directed  at 
"institutionalized"  diBorimihatlon  in  housing — th&t  is,  discrimination  by  people 
and  organizations  in  the  housing  business:  bankers,  brokers,  developers,  owners  of 
largo  apartment  buildings — is  a ydlid  exercise  of  the  power  of  Congress  v»  enforce 
tho  Fourteenth  Amendment,  Insofar  as  it  Circumscribes  the  freedom  of  the 
individual  home  owner  to  sell  or  refuse  to  sell  his  home  or  the  freedom  of  the 
freedom  of  the  individual  homo  owner  to  choose  the  tenant  for  the  apartment  or 
room  in  the  house  in  which  he  lives,  however,  it  may  not  be  illogical  to  assume  that 
CongrceB  has  failed  to  "fashion  a law  drawing  the  guidelines  necessary  and  appro- 
priate to  facilitate  jfraotical  administration  and  to  distinguish  between  genuinely 
public  and  private  accommodations"  which  Mr.  Justice  Goldberg  was  certain  it 
could  do  to  enforce  section  1 of  the1  Fourteenth  Amendment.  Bell  v.  Maryland, 
supra,  317  (concurring  opinion). 

There  would  Beem  to  be  little  doubt,  now,  that  the  constitutionality  of  legisla- 
tion to  enforce  the  Fourteenth  Amendment  will  be  measured  by  the  test  formulated 
by  Mr,  Justice  Marshall  In  McCulloch  v.  Maryland,  4 Wheat.  316,  420  (1810): 

"Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  tho  constitution,  and  all 
means  which  are  appropriate,  whi6h  arc  plainly  adapted  to  that  end,  which  arc  not 
prohibited,  but  consist  with  the  letter  and  spirit  of  the  constitution,  arc  con- 
stitutional." 

The  question  to  be  answered  by  the  Court,  should  Title  IV  be  enacted,  would 
seem  to  be  “Is  this  law  prohibited?  By  the  First  Amendment  prohibition  against 
denials  of  the  right  to  freedom  of  association?  By  the  Fifth  Amendment  pro- 
hibition against  deprivations  of  property  without  due  process  of  law  or  against 
the  taking  of  property  for  public  use  without  just  compensation?  By  the  Ninth 
Amendment’s  recognition. of  the  existence  of  rights  retained  by  the  people,  with 
the  olassioal  expression  of  one  such  right  perhaps  being  that  ‘a  man’s  home  is  his 
castle’?  Or  by  the  Tenth  Amendment,^? filch  is  more  than  a State’s  rights  amend- 
ment, reserving  as  it  does  those  Towers  riot  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  tho  States  * * * to  the  States  respectively 
or  to  the  people'  ’*  (italic  added).  The  Court’s  answer  to  that' question  Is  less 
likely  to  be  “Yes’’  the  less  the  law  attempts  to  limit  the  Htfme-owner’s  choice  of  a 
tenant  and  the  more  it  concentrates  on  the  regulation  of  discrimination  In  the 
housing  business.  But,  as  we  shall  see,  it  may  be  easier  for  Congress  to  reach  the 
housing  business  under  the  Commerce  Clause  than  under  the  Fourteenth  Amend- 
ment. 

THE  POWER  OF  CONORESB  UNDER  T«R  COMMERCE!  CLAUSES  1 

1 r-  1 I - * ■ ' 

Perhaps  more  than  any  other  one  factor  it  was  the  failure  of  the  Articles  of 
Confederation  to  provide  for  regulation  of  commerce  by  tho  Federal  Government 
which  led  to  the  adoption  of  the  Constitution,  Because  -of 'the  almost  universal 
agreement  that  Congress  should  have  tho  power  to  regulate  commerce,  there  Is 
very  little  difference  between  the  first  draft  of  the  clause  submitted  by,  Charles 

t Article  Zt  Section  8,  clause  8 or  the  Constitution  gives  Congress  the  power  “To  regulate  Commerce  with 
foreign  Nations,  and  among  the  several  States  and  with  tho  Indian  Tribes11. 
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Pinckney  and  the  one  ultimately  adopted,  “The  Legislature  of  the  United  States 
ghall  have  the  power  * * * To  regulate  commerce  with  all  nations,  and  among 
the  several  States;”  was  the  language  first  placed  before  the  convention.  2 
Madison  Papers  (1841)  730-40,  “The  Congress  shall  have  Power  * * * To 
regulate  Commerce  with  foreign  Nations,  and  among  the  several  States,  and  with 
the  Indian  Tribes;"  was  the  language  finally  incorporated  in  Article  I,  Section  8, 
clause  3 of  the  Constitution.  . Tho  debates  at  the  convention  throw  very  little 
light  oil  the  intentions  of  the  Framers  with  respect  to  this  power.  It  is  in  the' 
opinions  of  the  Supreme  Court  that  its  meaning  is  explored. 

In  the  first  case  the  Supreme  Court  considered  under  the  commerce  clause, 
Mr.  Chief  Justice  Marshall  made  the  following  comment  upon  the  scope  of  the 
power: 

“We  are  now  arrived  at  the  inquiry — What  is  this  power?  It  is  the  power  to 
regulate;  that  Is  to  prescribe  the  -rule  by  which  commerce  is  to  be  governed. 
This  power,  like  the  others  vested  in  Congress,  is  complete  in  itself,  may  be  exer- 
cised to  its  utmost  extent,  and  acknowledges  no  limitations,  other  than  are  pre- 
scribed in  the  Constitution.  These  are  expressed  in  plain  terms,  and  do  not 
affect  the  questions  which  arise  in  this  case,  or  which  have  been  discussed  at  the 
bar.  If,  as  haB  always  been  understood,  the  sovereignty  of  Congress,  though 
limited  to  specified  objects,  is  plenary  as  to  those  objects,  the  power  over  commerce 
with  foreign  nations,  and  among  the  several  States,  is  vested  in  Congress  as  ab- 
solutely as  it  would  be  In  a single  government,  having  in  its  constitution  the  same 
restrictions  on  the  exercise  of  the  power  as  are  found  In  the  Constitution  of  the 
United  States.  Gibbons  v.  Odgen,  9 Wheat.  1,  196-107  (1824). 

Until  relatively  recently,  not  since  the  days  of  Marshall  has  the  Court  given 
tiie  commerce  clause  a scope  as  broad  as  Marshall  thought  it  was  intended  to  have. 
The  narrowness  crept  into  the  Court’s  opinions  during  the  Taney  era,  and,  oddly 
enough,  it  was  bused  upon  the  existence  of  a “completely  internal  commerce  of  a 
Btute"  outside  the  resell  of  the  commerce  clause  which  Marshall  had  recognized 
in  Gibbons  v.  Ogden , id.,  at  195. 

Characteristic  of  the  approach  of  the  Court  during  the  years  when  the  spirit  of 
Taney  was  dominant  was  a dictum  in  Kidd  v.  Pearson,  128  U.S.  1,  21  (1888),  to 
the  effect  that  if  the  power  to  regulate  commerce  were  held  to  include  any  power 
to  regulate  manufacturing,  “The  result  would  be  that  Congress  would  be  invested, 
to  the  exclusion  of  the  States,  with  the  power  to  regulate  not  only  manufactures, 
but  also  agriculture,  horticulture,  stock  raising,  domestic  fisheries,  mining — in 
short,  every  branch  of  human  industry.  For  is  there  one  of  them  that  docs  not 
contemplate,  more  or  less  clearly,  an  Interstate  or  foreign  markot?"  This  Kidd 
dictum  influenced  many  subsequent  holdings  which  took  entire  industries  out  of 
the  scope  of  the  commerce  power  and  restricted  Congress  in  a fashion  which 
Marshall  would  have  thought  defeated  the  results  desired  by  the  architects  of  the 
Constitution. 

During  the  last  three  or  four  decades  there  has  been  a noticeable  return  to  the 
Marshall  view,  perhaps,  even  as  some  think,  a leap  beyond  ft.  It  may  be  a 
statement  from  United  States. v.  Darby , 312  U.S.  100,  118  (1939),  which  contains 
the  best  definition  of  the  commerce  power  ob  it  relates  to  the  current  proposals 
with  respect  to  prohibiting  discrimination  in  housing: 

' “The  power  of  Congress  over  interstate  commerce  is  not  confined  to  the  regula- 
tion Of  commerce  among  the  states.  It  extends  to  those  activities  intrastate 
which  so  affect  commerce  or  the  exercise  of  the  power  of  Congress  over  it  as  to 
make  regulation  of  them  appropriate  means  to  the  attainment  of  a legitimate 
end,  the  exercise  of  the  granted  power  of  Congress  to  Tegulate  the  interstate  com- 
merce." 

Although  the  commerce  power  has  been  said  to  be  plenary,  this  is  not  to  say 
that  every  attempted  exerciBe  of  it  is  constitutional,  On  several  occasions,  from 
the  Taney  era  through  the  early  days  of  the  New  Deal,  the  Supreme  Court  has 
held  that  Congress  overreached  its  power.  In  United  States  v.  Dewitt,  9 Wall.  41 
(1869)  the  Court  held  unconstitutional  an  internal  revenue  provision  making  it 
a misdemeanor  to  mix  for  sale  naphtha  and  illuminating  oils,  or  to  sell  Buoh 
mixture,  on  the  ground  that  it  was  a police  regulation,  relating  exclusively  to  the 
internal  trade  of  the  States  and  not  supported  by  the  commerce  power.  The 
Trade  Mark  Cases,  100  U.S,  82  (1879),  held  unconstitutional  the  original  trade- 
mark act  and  certain  penal  provisions  enforcing  ft  because  its  language  was 
intended  to  embrace  commerce  between  citizens  of  the  same  State.  More  recently 
the  original  Child  Labor  Law  was  held  unconstitutional  In  Hammer  v.  Dagenhart. 
247  U.8,  261  (1918).  In  ScheciUer  Poultry  Corp.  v.  United  States,  296  U.S.  496 
(1035),  the  commerce  power  wob  said  not  to  roach  the  sale  of  unfit  chickens  by  a 


CIVIL  RIGHTS 


3?4 

wholesale  poultry  dealer  who  purchased  chickens  shipped  In  from  other  States  for 
rcsalo  to  rotail  dealers.  While  acknowledging  the  power  of  Congress  to  regulate 
intrastate  matters  "affecting”  commerce  as  well  as  commerce  itself,  the  Court 
thought  that  it  could  not  reaoh  acts  having  only  an  Indirect  effect: 

"But  where  the  effect  of  intrastate  transactions  upon  interstate  oommercc  is 
merely  indirect,  such  transactions  remain  within  the  domain  of  Btate  power, 
If  the  commerce  clause  were  construed  to  reach  all  enterprises  and  transactions 
which  could  be  said  to  have  an  indirect  effoot  upon  interstate  commerce,  the 
federal  authority  would  embrace  practically  all  the  activities  of  the  people  and 
the  authority  of  the  State  over  its  domestic  concerns  would  exist  only  by  sufferance 
of  the  federal  government.”  Id.  at  646. 

In  Carter  v.  Carter  Coal  Co.,  298  U.S.  238  (1936),  the  Court  held  that  the 
Bituminous  Coal  Conservation  Act  of  1936,  which  attempted  among  other  things 
to  regulate  the  wages  and  hours  of  ooal  miners,  was  not  sustained  by  the  commerce 
clause. 

If,  like  the  holding  in  the  Civil  Righto  Cases,  the  holdings  in  these  and  other 
cases  setting  limits  upon  the  power  of  Congress  under  the  commerce  clause  had 
come  down  to  us  unimpaired  or  almost  unimpaired,  the  commerce  clause  might 
be  no  better  a basis  for  legislation  prohibiting  private  acts  of  discrimination  in 
housing  than  the  Fourteenth  Amendment  would  be.  Unlike  the  Civil  Rights 
Cases,  however,  many  of  these  cases  have  been  expressly  overruled  as  was  Hammer 
v.  Dagenhart  in  United  States  v.  Darby,  312  U.S,  100,  116-117;  or  limited,  as  was 
Carter  v.  Carter  Coal  Co.  in  the  same  case,  id.  at  123;  or  distinguished  and  ex- 
plained so  frequently  that  they  might  as  well  have  been  overruled,  whtoh  is  the 
fate  the  Schechter  case  ha%  met  in  National  Labor  Relations  Board  v.  Janes  and 
Laughlin  Steel  Corp.,  301  U.S.  1 (1937),  upholding  provisions  of  the  National 
Labor  Relations  Aot  of  1936  and  United  States  v.  Wriahtwood  Dairy  Co,,  316  U.S. 
100  (1942).  upholding  the  power  of  Congress  to  regulate  intrastate  commerce  in 
milk  affecting  interstate  commerce  in  that  commodity. 

In  United  Stales  v.  Darby,  supra,  the  Court  said: 

"The  power  of  Congress  over  interstate  commerce  is  not  confined  to  the  regula- 
tion of  commerce  among  the  states.  It  extends  to  those  activities  intrastate 
which  so  affect  interstate  commerce  or  the  exercise  of  the  power  of  Congress  over 
it  as  to  make  regulation  of  them  appropriate  means  to  the  attainment  of  a legiti- 
mate end,  the  exercise  of  the  granted  power  of  Congress  to  regulate  the  interstate 
commerce.”  312  U.S.  100,  118  (1939). 

Then,  after  noting  that,  in  the  absence  of  Congressional  legislation  on  the  sub- 
ject, state  laws  which  do  not  obstruct  commerce  are  not  forbidden  even  though 
they  affect  interstate  commerce,  the  Court  continued ; 

“But  it  does  not  follow  that  Congress  cannot  by  appropriate  legislation  regulate 
intrastate  activities  where  they  haVc  a substantial  effect  on  interstate  commerce. 
See  Santa  Cruz  Fruit  Packing  Go.  v.  National  Labor  Relations  Board,  303  U.S. 
463,  466.  A recent  example  is  the  National  Labor  Relations  Act  for  the  regula- 
tion of  employer  and  employee  relations  in  industries  in  which  strikes,  induced 
by  unfair  labor  practices  named  in  the  Act,  tend  to  disturb  or  obstruct  interstate 
commerce.  See  National  Labor  Relations  Board  v.  Jones  and  Laughlin  Steel 
Corp.,  301  U.S.  1,  38,  40;  National  Labor  Relations  Board  v.  Fainblatt,  306  U.S. 
601,  604,  and  coses  cited,  But  long  before  the  adoption  of  the  National  Labor 
Relations  Act  this  court  had  many  times  held  that  the  power  of  Congress  to 
regulate  interstate  commerce  extends  to  the  regulation  through  legislative  action 
of  activities  intrastate  which  have  a substantial  effocton  the  commerce  or  the 
Congressional  power  over  it.”  Id,  at  1 19  -20. 

In  footnote  the  Court  listed  some  of  the  activities  It  had  held  Congress  could 

^‘It  may  prohibit  wholly  intrastate  aotiviti  >s  which,  if  permitted,  would  result  in 
restraint  of  interstate  commerce.  Coronado  Coal  Co.  v.  United  Metal  Workers, 
268  U.S.  296,  310;  Local  W7  v.  United  States,  291  U.S.  293,  297.  It  may  regulate 
the  activities  of  a local  grain  oxchango  shown  to  have  an  injurious  effect  on  inter- 
state commerce.  Chicago  Board. of  Trade  v.  Olsen,  262  U.S,.  1.  It  may  regulate 
intrastate  rates  of  interstate  carriers  whore  the  effect  of  tho  rates  is  to  burdon 
interstate  commorce,  Houston,  E.  <fc  W.  Texas  Ry.  Co.  v.  United  States,  234  U.S. 
342;  Railroad  Commission  of, Wisconsin  v.  Chicago,  B & ORy.  Co.,  257  U.S.  663; 
United  States  v.  Louisiana,  290  U.S.  70,  74;  Florida  v.  United  States,  292  U.S.  I. 
It  may  compel  tlid  adoption  of  safety  appliance^  on  rolling  stock  moving  intra- 
state bqcause  of  the  relation  to  and  effect  of  such  appliances  upon  interstate  traffic 
moving  over  the  same  railroad.  Southern  Ry.  Co.  v.  United  States,  222  U.S.  20. 
It  may  proscribe  maximum  hours  for  employed^  ongaged  in  .intrastate  activity 
connected  with  the 'movement  of  any  train,  such  as  train-  dispatchers  Slid  teleg- 
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mphers.  Baltimore  & Ohio  Ry . Co . v.  Interstate  Commerce  Common,  221,  U.S, 
612,  610/'  Id . at  120. 

The  Court  thou  described  the  functions  of  Congress  and  tho  Court  with  respect 
to  determining  the  scope  and  validity  of  such  legislation: 

"In  such  legislation  Congress  has  sometimes  loft  it  to  tho  courts  to  determine 
whether  the  Intrastate  activities  have  the  prohibited  effect  on  the  commerce,  as  ip 
tho  Sherman  Act.  It  has  sometimes  left  it  to  an  administrative  board  or  agency 
to  determine  whether  tho  activities  sought  to  be  regulated  or  prohibited  have  such 
offset,  as  in  tho  case  of  the  Interstate  Commerce  Aot,  and  the  National  Labor 
Rotations  Act,  or  whether  they  come  within  the  statutory  definition  of  tho  pro- 
hibited Act,  as  in  the  Federal  Trade  Commission  Act.  And  sometimes  Congress 
itself  has  said  that  a particular  activity  affects  the  commerce,  as  it  did  in  tho 
present  Act,  tho  Safety  Appliance  Act  and  tho  Railway  Labor  Act.  In  passing  on 
tho  validity  of  legislation  of  tho  olaes  last  mentioned  tno  only  funotion  of  courts  is 
to  dotermino  whothor  tho  particular  activity  regulated  or  prohibited  is  within  the 
roaoh  of  the  federal  power*  See  United  States  v.  Fergert  supra;  Virginian  Ry . Co, 
v.  Federation,  300  ITS.  515,  553. 

"Congress,  having  by  the  present  Act  adopted  the  policy  of  excluding  from 
Interstate  commorce  all  goods  produced  for  the  commerce  which  dp  not  conform 
to  the  specified  labor  standards,  it  may  choose  the  moans  reasonably  adapted  to 
the  attainment  of  the  permitted  end,  even  though  they  involve  control  of  intra- 
state  activities.  Such  legislation  has  often  been  sustained  with  respect  to  powers, 
other  than  tho  commerce  power  granted  to  the  national  government,  when  the 
means  chosen,  although  not  themselves  within  the  granted  power,  were  never- 
theless deemed  appropriate  aids  to  the  accomplishment  of  some  purpose  within 
an  admitted  power  of  tho  national  government.  See  Jacob  Rupperi,  Inc . v* 
Caffey,  251  TJ.S.  264;  Everard*s  Breweries  v.  Day,  265  U.S*  645,  560;  Westfall  v. 
United\States,  274  U.S.  256,  259.  As  to  state  power  under  the  Fourteenth  Amend- 
ment, compare  Otis  v.  Parker,  187  U.S.  606,  609;  St.  John  y,  jYcw  York,  201  U.S. 
633;  Purity  Extract  Tonic  Co.  v,  Lynch , 226  U.S.  192,  201-202,  A familiar  like 
exercise  of  power  is  the  regulation  of  intrastate  transactions  which  are  no  com- 
mingled with  or  related  to  interstate  commerce  that  all  must  be  regulated  if  the 
interstate  commerce  is  to  be  effectively  controlled.  Shreveport  Case,  234  U.S. 
342;  Railroad  Commission  of  Wisconsin  v.  Chicago,  B & O Ry . Co,,  25/  U.S,  563; 
United  States  y,  New  York  Central  Ry . Co,,  supra,  464;  Currin  v.  Wallace,  306 
U.S,  1;  Mulford  v.  Smith,  supra . Similarly  Congress  may  require  inspection  and 
preventive  treatment  of  all  cattle  in  a disease  infected  area  in  order  to  prevent, 
shipment  in  intemtate  commerce  of  some  of  the  cattle  without  the  treatment. 
Thornton  v.  United  States,  271  U.S.  414,  It  may  prohibit  the  removal,  at  destina- 
tion, of  labels  required  by  the  Pure  Food  & Drugs  Act  to  be  affixed  to  articles 
transported  in  interstate  commerce*  McDermott  v,  Wisconsin,  228  U.S.  115. 
And  we  have  recently  held  that  Congress  in  the  exercise  of  its  power  to  require 
inspection  and  grading  of  tobacco  shipped  in  interstate  commerce  may  compel 
such  inspection  and  grading  of  all  tobacco  sold  at  local  auotion  rooms  from  which 
a substantial  part  but  not  all  of  the  tobacco  sold  is  shipped  in  interstate  com- 
merce. Currin  v.  Wallace,  supra,  11,  and  see  to  the  like  effect  United  States  y. 
Rock  Royal  Co*op,f  supra , 568,  note  ST."  Id.,  at  120-122. 

Under  the  Fair  Labor  Standards  Act  hold  constitutional  In  tho  Darby  case, 
Congress  regulated  the  wages  of  any  employee  engaged  in  any  process  or  occupa- 
tlon^necessary  to  the  production"  of  goods  for  interstate  commerce  in  any  State, 
Among  the  employees  held  covered  under  the  Act  were  warehouse  and  central 
office  employees  of  an  interstate  retail  chain  store  system;  the  employees  of^n 
electrical  contractor,  locally  engaged  in  commercial  and  industrial  wiring  and 
dealing  in  electrical  motors  and  generators  for  commercial  and  industrial  use, 
whose  customers  are  engaged  in  the  production  of  goods  for  interstate  commerce; 
employees  of  a window-cleaning  company,  the  greater  part  of  whose  work  is  done 
on  tho  windows  of  industrial  plants  of  producers  of  goods  in  interstate  commerce. 
Even  publishers  of  a daily  newspaper  only  about  one-half  of  one  percent  of  w^ose 
circulation  is  outside  the  State  were  held  to  be  engaged  in  tho  production  of  goods 
for  commerce.  Mabee  v.  White  Plains  Publishing  Co,,  327  U.S.  178  (1946). 
(It  should  be  noted  that,  in  the  Fair  Labor  Standards  Act,  Congress  did  not  intend 
to  reach  every  activity  which  could  be  reached  under  its  commerce  power.  Fpr  a 
longer  list  or  occupations  held  to  fall  both  within  and  without  tho  scope  of  the 
Act,  as  well  us  citations  to  the  cases,  see  note  78,  pp.  189-91,  The  Constitution 
of  the  United  States  of  A?pericqft  Analysis  and  Interpretation t i964t  Senate  Docu** 
ment  No,  39,  89th  Cong.,.  1st  Sess. ; pages  150-296  of  that  volume  discuss  the 
Supreme  Court  eases  Interpreting  the  commerce  clause.) 
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The  National  Labor  Relations  Act  has  a broader  scope  than  the  Fair  Labor 
Standards  Act  and  enables  the  NLRB  to  reach  activities  "affecting  commerce11 
as  defined  in  § 2(7),  (61  Stat,  138,  2D  U.8.C.  § 142(7))*  In  At  eat  Cutter*  v, 

Fairlawn  Meats,  353  U.S.  20  (1957),  the  Court  held  the  Act  applicable  to  a retailer 
operating  three  meat  markets  in  and  around  Akron,  Ohio  even  though  all  of  its 
sales  were  intrastate  and  only  slightly  more  than  $100,000  of  its  annual  purchases 
of  almost  $900,000  came  directly  from  outside  Ohio,  saying: 

"We  do  not  agree  that  respondent's  interstate 'purchases  were  so  negligible  that 
its  business  cannot  be  said  to  affect  interstate  commerce  within  the  meaning  of 
§ 2(7)  of  the  National  Labor  Relations -Act.”  Id . at  22, 

In  another  comment  upon  the  reach  of  § 2(7)  the  Court  said,  in  Polish  Alliance 
v;  Labor  Boaid,  322  U.S.  043,  638  (1944): 

“Congress  therefore  left  It  to  the  Board  to  ascertain  whether  proscribed  practices 
would' in  particular  situations  adversely  affect  commerce  when  judged  by  the  full 
roach  of  the  constitutional  power  of  Congress.  Whether  or  no[t]  practices  may 
be  deemed  by  Congress  to  affect  interstate  commerce  is  not  to  be  determined  by 
confining  judgment  td  the  quantitative  effect  of  the  activities  immediately  before 
the  Board*  Appropriate  for  judgment  is  the  fact  that  the  immediate  situation  is 
representative  of  many  others  throughout  the  country,  the  total  incidence  of  which 
if  left  unchecked  may  well  become  far  reaching  in  its  harm  to  commerce,” 

It  is  perhaps  the  case  of  Wickard  v.  Filburn}  317  U.S.  Ill  (1942)  which  illustrates 
most  dramatically  the  extent  to  which  the  commerce  power  can  reach  instrnstate 
activities.  Filburn  harvested  239  more  bushels  of  wheat  than  he  was  allowed  to 
under  an  Agricultural  Adjustment  Act  of  1938  allotment*  This  subjected  him  to 
penalties  under  the  act  which  did  not  depend  upon  whether  any  part  of  hie  wheat, 
either  within  or  without  his  quota,  was  sold  or  intended  to  be  sold,  Filburn  con- 
tended that  to  penalize  him  for  growing  wheat  on  his  own  farm  to  be  consumed  on 
his  own  farm  was  beyond  the  reach  of  Congressional  power  since  these  are  local 
activities  and  their  effect  on  commerce  is  at  most  “indirect”.  The  Court  said 
that  questions  of  the  power  of  Congress  were  to  be  decided  not  by  reference  to  any 
formula  based  on  words  like  “direct”  and  "indirect”  but  rather  upon  “considera* 
tiem  of  the  actual  effects  of  the  activity  in  question  upon  interstate  commerce”,  id. 
at  120,  In  holding  that  even  as  applied  to  wheat  not  intended  for  commerce  but 
strictly  for  home  consumption  the  Act  was  within  the  commerce  power  of  Congress, 
the  Court  stated  that  the  effect  of  the  statute  was  "to  restrict  the  amount  of  wheat 
which  may  be  produced  for  market  and  the  ektent  as  well  to  which  one  may  fore- 
stall resort  to  the  market  by  producing  to  meet  his  own  needs.  That  appellee's 
own  contribution  to  the  demand  for  wheat  may  be  trivial  is  not  enough  to  remove 
him  from  the  scope  of  federal  regulation  where,  as  here,  hia  contribution,  taken 
together  with  that  of  many  others  similarly  situated,  is  far  from  trivial,”  7d, 
at  127-28.  The  Court  also  observed: 

“This  record  leaves  us  in  no  doubt  that  Congress  may  properly  have  considered 
that  wheat  consumed  on  the  farm  'where  grown,  if  wholly  outside  the  scheme  of 
regulation,  would  have  a substantial  effect  in  defeating  and  obstructing  its  pur- 
pose to  stimulate  trade  therein  at  increased  prices.”  Id.  at  128-29. 

The  Supreme  Court  has  also  held  that  in  the  exercise  of  its  commerce  power 
Congress  may  prohibit  racial  discrimination.  Boynton  v*  Virginia , 364  U.S. 
454  (I960);  Heart  of  Atlanta  Motel  v.  United  States , 279  U.S.  241  (1964);  Kaizen- 
bach  v.  McClung , 379  U.S.  294  (1964). 

In  Boynton  a Virginia  Court  had  hbld  that  a Negro  interstate  bus  passenger 
who  refused  to  leave  a white -only  restaurant  in  the  bus  terminal  after  being 
denied  service  and  ordered  to  leave  was  properly  convicted  of  trespass  under  a 
Virginia  statute.  The  Supreme  Court  held  that  under  Section  216(d)  of  the 
Interstate  Commerce  Act  (49  U.S.C.  5 316(d)),  which  forbids  any  interstate 
common  carrier  by  motor  vehicle  to  subject  any  person  to  unjust  discrimination, 
the  Negro  had  a federal  right  to  be  served  in  the  restaurant  and  Virginia  could 
not  convict  him  of  trespass  for  remaining  even  after  he  had  been  ordered  to  leave. 
Though  the  restaurant  was  not  operated  by  the  carrier  it  was  operated  as  a part 
of  the  carrier's  terminal  facilities  and  was  thprefore  embraced  within  the  prohibi- 
tions of  the  Act.  The  Court  was  careful  to  point  out  that  it  was  not  deciding 
that  the  Act  required  unsegregated  service  every  time  a bus  stops  at  a roadside 
restaurant*  On  the  other  hand,  the  Court  said  nothing  one  way  or  the  other 
about  the  power  of  Congress  under  the  commerce  clause  to  require  unsegregated 
service  every  time  an  interstate  bus  stopped  at  !a  roadside  restaurant.  « 

Heart  of  Atlanta  and  McClung  were  decided  after  Congress  had  enacted  Title  II 
of  the  Civil  Rights  Act  of  1964  which  prohibited  rAoial  discrimination  in  hotels 
and  motels  providing  lodging  to  transient  guests  and  in  restaurants  and  other 


CIVIL  RIGHTS  327 

facilities  selling  food  for  consumption  on  the  premises  if  they  serve  interstate 
travelers  or  a substantial  portion  of  the  food  tneyj  sell  has  moved  in  commerce* 
The  plaintiff.  Heart  of  Atlanta  Motel,  which  had  218  transient  rooms,  sought 
m injunction  against  enforcement  of  the  provisions  of  Title  II  claiming  that  it 
exceeded  the  power  of  Congress  under  the  Commerce  Clause,  that  by  depriving 
it  of  its  right  to  choose  its  customers  Title  II  took  its  liberty  and  property  without 
due  process  of  law  and  without  just  compensation  and  that  by  requiring  the  motel 
to  rent  rooms  against  its  will  to  Negroes  Title  II  subjected  it  to  involuntary 
servitude  in  violation  rof  the  Thirteenth  Amendment*  To  the  motel's  objection 
that  because  its  activities  were  local  and  therefore  beyond  the  reach  of  the  Com- 
merce Clause,  the  Court  said:  [assuming  that  its  operation  be  local]  £*[i]f  it  is  inter- 
state commerce  which  feels  the  pinch,  It  does  not  matter  how  local  the  operation 
which  applies  the  squeeze/'  United  States  v,  Womens  Sportswear  Mfrs,  Acdfn, 
3MTRS:  400,  464.  379  U*S.  241,  268  (1964)* 

To  the  due  process  and  just  compensation  arguments,  the  Court  replied:; 
“Nor  does  the  Act  deprive  the  appellant  of  liberty  or  property  under  the 
Fifth  Amendment.  The  commerce  power  invoked  here  by  the  Congress  is  a 
specific  and  plenary  one  authorized  by  the  Constitution  itself.'  The  only  questions 
are:  (1)  whether  Congress  had  a rational  basis  for  finding  that  racial  discrimina- 
tion by  motels  affected  commerce,  and  (2)  if  it  had  such  a basis,  whether  the 
means  it  selected  to  eliminate  that  evil  are  reasonable  and  appropriate.  If  they 
are  appellant  has  no  “right”  to  select  its  guests  as  it  sees  fit,  free  from  governmental 
regulation.”  Id * at  268-69* 

The  Court  dismissed  the  other  arguments  of  the  plaintiff,  as  well,  and,  ufter 
holding  Title  II  constitutional  as  applied  to  hotels,  stated:  . 

“It  may  be  argued  that  Congress  could  have  pursued  other  methods  to  eliminate 
the  obstructions  it  found  in  interstate  commerce  caused  by  racial  discrimination* 
But  this  is  a matter  of  policy  that  rests  entirely  with  the  Congress  not  with  the 
courts*  How  obstructions  in  commerce  may  be  removed — what  means  are  to 
be  employed— is  within  the  sound  and  exclusive  discretion  of  the  Congress,  It  Is 
subject  only  to  one  caveat— that  the  means  chosen  by  it  must  be  reasonably 
adapted  to  the  end  permitted  by  the  Constitution*  We  cannot  say  that  its 
choice  here  was  not  so  adpated.”  ' Id . at  261-82* 

McClung’s  Barbecue  had  a seating  capacity  of  220,  employed  36  persons,  nnd 
during  the  year  before  Title  II  was  enacted  it  purchased  locally  about  $150,000 
worth  of  food  almost  half  of  which  was  meat  from  a local  supplier  who  had  secured 
it  from  outside  the  State*  As  the  Court  did  in  Heart  of  Atlanta,  in  McClunft 
it  looked  at  some  of  the  testimony  at  the  congressional  hearings  on  the  Act  linking 
racial  discrimination  to  commerce,  and  conclude  that  Congress  “had  a rational 
basis  for  finding  that  racial  discrimination  in  restaurants  had  a direct  and  adverse 
effect  on  the  free  flow  of  interstate  commerce*”  379  U.S.  294,  304  (1904)*  The 
Court  continued; 

“The  power  of  Congress  in  this  field  is  broad  and  sweeping;  where  it  keeps 
within  its  sphere  and  violates  no  express  constitutional  limitation  it  has  been  the 
rule  of  this  Court,  going  back  almost  to  the  founding  days  of  the  Republic,  not  to 
interfere.  The  Civil  Rights  Act  of  1964,  as  here  applied,  we  find  to  be  plainly 
appropriate  in  the  resolution  of  what  the  Congress  found  to  be  a national  com- 
mercial problem  of  the  first  magnitude*  We  find  it  in  ho  violation  of  any  express 
limitations  of  the  Constitution  and  we  therefore  declare  it  valid,”  Id * at  305. 

Conclusions  on  the  Commerce  Clause  as  a Basis  for  a Federal  Fair  Housing  Law 
From  the  cases  thus  far  decided  it  is  clear  that*  under  its  commerce  power,  the 
Congress  can  prohibit  racial  discrimination*  It  is  also  clear  that  under  the  com- 
merce power,  the  Congress  can  regulate  intrastate  activities  if  they  have  a sub- 
stantial effect  upon  commerce*  The  cases  hold  that  the  commerce  power  can 
reach  retailers  whose  sales  are  wholly  intrastate  and  only  one-ninth  of  whose  pur- 
chases are  made  out  of  state*  Meat  Cutters  v*  Fairlawn  Meats,  supra * The  cases 
hold  that  Congress  can  reach  a farmer  who  grows  wheat  on  his  own  farm  for  his 
own  consumption  even  though  the  amount  he  grows  may  be  trivial*  Wickard 
v*  Fitburn,  supra . 

Is  there  really  any  activity  which  can  be  considered  so  local  that  Congress  cannot 
regulate  it  or  is  it  true,  as  a cynic  might  suggest,  that  whenever  money  changes 
hands  the  transaction  affects  the  UNP,  therefore  that's  commerce  and  Congress 
can  reach  it?  Are  the  limitations  on  tho  commerce  power  real  or  only  theoretical? 
The  question  is  one  to  which  Mr.  Chief  Justice  Marshall  addressed  himself  in 
Gibbons  v.  Ogden,  9 Wheat*  1.  197  (1824); 

“If,  as  has  always  been  understood,  the  sovereignty  of  Congress,  though  limited 
to  specified  objects,  is  plenary  as  to  those  objects,  the  power  over  commerce  with 

" ' 1*4-  1 


fin 


328 


CIVIL  RIGHTS 


foreign  nations,  and  among  the  several  states,  is  vested  in  Congress  iis  absolutely 
as  it  would  be  in  a single  government,  having  in  its  constitution  the  same  restric- 
tions on  the  exercise  of  the  power  os  are  found  in  the  Constitution  of  the  United 
States,  The  wisdom  and  ike  discretion  of  Congress,  their  indentity  with  the  people, 
and  the  influence  which  their  constituents  v assess  at  elections,  are  in  this,  as  in  many 
other  instances,  as  that,  for  example,  of  declaring  war,  the  sole  restraints  on  which  they 
have  relied,  to  secure  them  from  its  abuse.  They  are  the  restraints  on  which  the  people 
most  often  rely  solely  in  all  representative  governments  ” ( Italics  added.) 

As  significant  as  the  wisdom  and  discretion  of  Congress  unquestionably  are  in 
imposing  limits  on  the  exercise  of  the  commerce  power,  it  is  not  too  diffioult  to 
find  some  limits  within  the  Constitution  itself.  We  have  seen  from  Mabee  v. 
White  Plains  Publishing  Co.,  supra,  that  even  a daily  newspaper,  whose  out-of- 
state  circulation  has  only  about  one  half  of  one  percent  of  its  sales,  could  be 
reached  under  the  commerce  power  by  way  of  the  Fair  Labor  Standards  Act, 
Suppose,  however,  that  instead  of  trying  to  regulate  the  wages  and  hours  of  the 
newspaper's  employees,  Congress  tried  to  regulate  its  editorial  policy.  Suppose, 
for  instance,  that  there  had  been  bo  much  editorialising  on  automobile  safety 
that  people  stopped  buying  automobiles  which  in  turn  caused  plant  shutdowns 
and  threatened  the  entire  economy  of  the  nation,  Suppose  that  Congress,  after 
extensive  hearings  Unking  the  economic  depression  to  safety  editorials,  decided 
that  the  only  way  to  relieve  unemployment  and  get  the  nation  back  on  its  wheels 
was  to  prohibit  editorials  on  automobile  safety.  Could  this  bo  a valid  exercise 
of  the  commerce  power? 

In  addition  to  tho  question  whether  the  rental  of  a room  or  the  sale  of  a house 
by  its  owner  is  a transaction  so  strictly  local  that  the  Congress  cp^not  reach  it 
under  the  commerce  power,  Title  IV,  as  presently  farmed,  presents  questions  akin 
to  that  posed  by  an  attempt  to  reach  a newspaper’s  editorial  policy  under  the 
commerce  power.  Does  Title  IV,  by  prohibiting  a religious  home  from  discrimi- 
nating on  account  of  race  or  rellgfon  in  the  disposition  of  its  rooms,  infringe  upon 
the  First  Amendment  right  to  free  exercise  of  religion? 

Does  Title  IV,  by  permitting  a court  to  order  a man  to  sell  his  homo,  on  which 
ho  has  invited  bids,  to  a person  whoso  bid  was  rejected  on  account  of  taco,  rellgfon 
or  national  origin,  interfere  with  any  of  the  homeowner’s  constitutional  liberties? 

Does  Title  lV  infringe  on  any  constitutional  liberty  of  a racial,  religious  or 
national  group  by  prohibiting  it  from  subdividing  an  island  or  other  tract  of 
land  for  homesites  to  be  sold  or  leased  only  by  approval  of  the  group? 

Does  Title  IV  infringe  any  constitutional  liberties  of  a man  who  rents  a room 
or  two  in  the  house  in  which  he  lives  by  requiring  him  not  to  discriminate  among 
prospective  tenants  on  account  of  race,  religion  or  national  origin? 

These  are  threshold  questions  very  difficult  to  answer.  When  the  Congress 
enacted  an  Equal  Employment  Opportunity  Law  in  Title  VII  of  the  Civil  Rights 
Act  of  1964,  it  eliminated  the  need  for  raising  similar  questions  with  respect  to 
constitutional  liberties  by  carving  out  a series  of  exceptions:  employers  of  less 
than  25  people  were  exempted;  religious  organisations  were  exempted  with  re- 
spect to  employment  of  persons  of  a particular  religion  for  work  connected  with 
religious  activities;  educational  institutions  were  exempted  with  respect  to  em- 
ployment connected  with  their  educational  activities;  bona  fide  membership  clubs 
were  exempted.  Similar  threshold  questions  were  avoided  with  respect  to  Title 
II,  the  public  accommodations  provisions,  by  carving  out  exceptions:  private 
clubs  and  other  establishments  not  in  fact  open  to  the  public  were  not  covered; 
proprietor-occupied  establishments  with  jiot  more  than  five  rooms  for  hire  were 
not  covered. 

Whatever  determination  the  Congress  makes  with  respect  to  these  threshold 
questions  will  bo  entitled  to  great  wefght  in  the  Court’s  deliberations.  It  is  the 
Court,  however,  which  will  have  the  final  word,  sfnee  the  Court  is  tho  ultimate 
arbiter  of  the  meaning  of  the  Constitution.  Although  the  commerce  power  of 
the  Congress  may  bo  plenary,  it  is  the  Court  which  will  determine  whether  the 
activity  readied  Is  truly  commerce  as  well  as  whether  the  method  by  which  Con- 
gress has  chosen  to  regulate  it  is  prohibited  by  some  other  provision  of  the  Con- 
stitution. Perhaps  the  fairest  generalization  which  may  be  made  is  that  the 
closer  Congress  comes  to  restricting  the  purely  private  prejudices  of  the  individual 
homo  owner,  the  more  likely  will  the  Court  be  to  find  that  the  Congress  has 
exceeded  its  powei;. 

Senator  Ervin.  Havd  you  finished,  Senator? 

Senator  Hart.  Yes. 
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Senator  Ervin.  Don't  you  think  there  is  quite  a wide  distinction 
between  the  Public  Accommodations  Act  and  the  housing  provisions 
of  these  proposed  bills? 

Senator  Hart.  Yes,  X think  there  is  a distinction,  Mr.  Chairman, 
but  with  regard  to  the  point  of  the  constitutional  foundation  on  which 
Federal  action  could  reach  the  public  accommodations  and  the 
private  accommodations,  I think  that  the  support  is  as  solid  for  the 
latter  as  for  the  former. 

Senator  Ervin.  But  if  you  accord  the  commerce  clause  its  plain 
meaning,  it  gives  Congress  the  power  to  regulate  the.  movement  of 

Sersons,  goods,  and  communications  from  one  State  to  another; 
oesitnot? 

Senator  Hart.  It  does. 

Senator  Ervin.  And  the  courts  have  elaborated  on  this  to  the 
extent  of  saying  that  the  Congress  can  regulate  intrastate  activities 
insofar  as  the  regulation  of  those  intrastate  activities  is  necessary  or 
appropriate  to  the  effective  regulation  of  interstate  commerce  itself, 
that  is  to  the  movement  of  goods,  persons,  and  communications  from 
one  State  to  another? 

Senator  Hart.  Correct. 

Senator  Ervin.  Now  the  Public  Accommodations  Act  was  upheld 
upon  the  theory  that  it  dealt  with  interstate  travelers,  and  upon  the 
theory  that  it  involved  the  sale  of  goods  which  had  moved  in  interstate 
commerce,  was  it  not? 

Senator  Hart.  It  was. 

Senator  Ervin,  When  a man  buys  a home,  he  is  buying  a place 
for  a permanent  residence  and  not  lodging  in  interstate  travel,  isn’t  he? 
Senator  Hart.  That  is  correct. 

Senator  Ervin.  And  thero  is  exactly  an  opposite  condition  existing 
in  the  purchase  of  homes  from  that  which  exists  where  people  are 
traveling  in  interstate  commerce. 

Senator  Hart.  In  the  fuller  sense;  yes.  Of  course,  there  are  those 
who  travel  in  search  of  homes. 

Senator  Ervin.  Yes;  but  whenever  they  find  the  home,  they  end  the 
travel  as  far  as  acquisition  of  the  residence  is  concerned.  Personally 
I have  never  yet  seen  any  real  estate  moving  in  interstate  commerce 
except  when  a hurricane  threw  some  dust  from  one  State  to  another. 
If  this  is  valid  under  the  interstate  commerce  clause;  then  every 
human  activity  is  subject  to  regulation  under  the  interstate  commerce 
clause. 

Senator  Hart.  Any  human  activity  where  hundreds  of  millions  of 
dollars  of  financing  crosses  State  linos,  it  might  be;  yes.  Any  activity 
where  commodities  in  the  total  sum  of  hundreds  of  millions  of  dollars 
cross  State  lines,  yes. 

Senator  Ervin.  Is  it  your  position,  for  example,  that  if  I receive 
some  dollars  across  a State  line,  any  activity  I may  engage  in  thereby 
becomes  subject  to  regulation  as  interstate  commerce? 

Senator  Hart.  Not  jin  and  of  itself,  but  when  related  to  the  entire 

[ncture  that  we  are  here  discussing,  as  was,  so  I think,  effectively  out- 
ined  in  the  Attorney  General's  opening  testimony  to  this  subcommit- 
tee, we  do  feel  that  the  commerce  clause  reaches. 

Senator  Ervin.  This  ivould  cover  cases  where  no  money  at  all 
passes  through  interstate  commerce,  wouldn’t  it? 

Senator  Hart.  That  is  correct. 
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Senator  Ervin,  Now,  on  this  housing  proposition,  is  it  not  a fact 
that  everywhere  in  the  United  States  when  this  question  has  been 
voted  on  by  the  people,  it  has  been  rejected,  without  exception? 

Senator  Hart.  Knowing  the  care  that  the  chairman  applies  to  such 
research,  if  he  says  so,  I am  sure  it  is  so,  and  I am  not  suggesting  that 
that  record  is  something  that  any  of  us  can  be  proud  of,  even  those  who 
voted  against  open  accommodation. 

Senator  Ervin,  Well,  as  a matter  of  fact,  I don’t  ask  the. Senator 
to  accept  anything  on  my  assurance,  but  doesn’t  the  Senator  know  that 
in  the  city  of  Detroit  there  was  a referendum  on  the  question  of  so- 
called  open  occupancy,  and  that  the  people  of  Detroit  rejected  the 
proposal? 

Senator  Hart.  The  chairman  is  correct,  and  I like  to  think  that 
there  have  been  some  happy  second  thoughts.  The  leader  of  the  drive 
on  that  referendum  found  his  popularity  such  that  he  became  a 
member  of  the  Common  Council  of  the  City  of  Detroit,  but  happy 
second  thoughts  removed  him  last  time. 

Senator  Ervin.  Yes,  but  so  far  as  you  know,  the  other  137,670 
persons  who  voted  against  open  occupancy  in  Detroit  have  not 
suffered  any  ill  consequences. 

Senator  Hart.  In  the  sense  that  I described,  the  leader  of  the 
movement? 

Senator  Ervin.  Yes. 

Senator  Hart.  No,  he  was  the  only  candidate. 

Senator  Ervin.  In  the  referendum,  the  proposition  voted  upon  reads 
as  follows: 

The  purpose  and  substance  of  the  proposed  ordinance  is  as  follows:  To  define 
certain,  rights  of  Detroit  residents  and  owners  of  residential  property  to  privacy 
and  to  the  free  use,  enjoyment  and  disposition  of  residential  property  including 
the  right  of  selection  or  rejection  of  any  persons  as  tenants  or  purchasers,  the  free 
choice  of  real  estate  brokers  and  to  require  such  brokers  to  follow  the  instructions 
of  the  ownens,  and  to  fix  penalties  for  the  violation  of  the  provisions  of  the 
ordinance. 

Wouldn’t  you  infer  from  the  vote  in  Detroit  that  the  majority  of 
the  people  participating  in  that  referendum  felt  that  open  occupancy 
invaded  the  right  of  privacy  as  well  a s the  freedom  of  persons  to 
dispose  of  their  property  in  such  manner  as  they  see  fit? 

Senator  Hart.  Why  don’t  I limit  my  answer  to  saving  that  the 
majority  of  those  people  voting  in  that  election  adopted  the  language 
of  the  referendum. 

Senator  Ervin.  Yes,  and  the"  language  of  the  referendum  was  a 
very  emphatic  statement  of  the  right  of  privacy,  and  the  right  of 
people  to  select  their  own  tenants  and  to  sell  their  property  to  whom 
they  pleased,  free  from  governmental  interference  on  the  part  of  the 
city  council  or  the  city  of  Detroit. 

Senator  Hart.  Again  1 would  content  myself  with  the  statement 
of  the  proposition.  I should  add  also,  Mr.  Chairman,  the  next  chapter 
to  that  story.  The  State  of  Michigan  adopted  a new  constitution, 
and  there  are  two  relevant  sections. 

The  first  is  article  I,  section  2,  equal  protection  under  the  taw: 

No  person  shall  be  denied  the  equal  protection  of  the  laws;  nor  shall  any  person 
be  denied  the  enjoyment  of  his  eivil  or  political  rights  or  be  discriminated  against 
in  the  exercise  thereof  because  of  religion,  race,  color  or  national  origin.  Thu 
legislature  shall  implement  this  section  by  appropriate  legislation. 
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Senator  Ervin.  But  that  wouldn't  cover  this  situation  in  my 
judgment. 

Senator  Hart.  No 

Senator  Ervin,  Because  no  one  has  the  civil  rightto  compel  some- 
body else  to  sell  him  his  property  or  rent  him  his  property. 

Senator  Hart.  The  attorney  general  of  Michigan  ana  you  ore  in 
disagreement.  That  is  part  of  this  next  chapter. 

Senator  Ervin.  Yes,  but  1 am  in  thorough  disagreement  with  him 
because  there  is  no  book  in  the  world  that  says  any  man  has  the 
civil  right  to  compel  somebody. eloe  to  sell  him. any  property.  ,:- 

Senator  Hart.  I would  assume  he  is  in  thorough  disagreement  with 
you. 

Senator  Ervin.  Yes. 

Senator  Hart.  This  is  article  V,  section  29: 

There  Is  hereby  established  a civil  rights  commission'  which  shall  consist  of 
eight  persons,  not  more  than  four  of  whom  shall  be  members  of  the  same  political 
party,  who  shall  bo  appointed  by  the  governor,  by  and  with  the  advice  and 
consent  of  the  seriate,  for  four-year  terms  not  more  than  two  of  which  shall 
expire  in  tho  same  year.  It  shall  be  the  duty  of  the  commission  in  a manner 
which  may  be  prescribed  by  law  to  Investigate  alleged  discrimination  against 
any  person  beoause  of  religion,  race,  color  or  national  origin  in  the  enjoyment  of 
the  civil  rights  guaranteed  by  law  and  by  this  constitution,  and,  to  secure  the 
equal  protection  of  such  civil  rights  without  such  discrimination.  * * * 

It  shall  establish  procedures.  The  commission  is  given  the  power 
to  investigate  instances  of  alleged  discrimination  against  any  person 
because  of  religion,  race,  color,  or  national  origin,  and  so  on. 

Now,  why  is  this  the  next  and  necessary  second  chapter  in  the 
story  of  that  homeowners  ordinance?  This  constitution  also  was 
adopted  by,  not  alone  the  people  of  the  city  of  Detroit,  but  the 
people  of  the  State  of  Michigan,  and  under  the  civil  rights  com- 
mission, after  it  was  constituted,  sought  the  opinion  of  the  attorney 
general  as  to  their  status. 

The  attorney  general  expressed  the  opinion  that  the  action  of  the 
people  in  adopting  this  constitution  had  preempted  the  field.  That 
the  authority  of  the  civil  rights  commission  extended  throughout 
the  State;  that  the  Detroit  ordinance  was  in  effect  annulled.  And 
on  that  basis,  Federal  funds  then  were  released  for  certain  hard-core 
center  city  urban  renewal  projeots. 

Now  I should  have,  and  with  the  leave  of  the  chairman,  would 
tike  to  file  the  attorney  generaj’s  opinions.  I do  not  have  them. 

Senator  Ervin.  Yes,  they  will  be  accepted  and  printed  as  part 
of  the  record. 

(The  document  referred  to  follows:) 

Stath  ok  Michigan — Frans  J.  Kelley,  Attorney  General 
Civil  Rights  Commission:  Powers  of. 
legislature:  Powers  over  Civil  Rights  Commission. 

The  Civil  Rights  Commission,  established  by  Article  V,  Sec.  29  of  the  Revised 
Constitution,  has  plenary  power  in  Its  sphere  of  authority  to  protect  civil  rights 
in  the  fields  of  employment,  education,  housing  and  public  accommodations. 

The  Civil  Rights  Commission  has  authority  to  enforce  civil  rights  to  purchase, 
mortgage,  lease  or  rent  private  housing. 

The  legislature  is  without  Authority  to  abrogate  or  limit  the  power  of  the  Civil 
Rights  Commission  in  the  fields  of  employment,  education,  housing  and  public 
accommodations.  ! 
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The  Constitution  empowers  the  legislature  to  make  annual  appropriations  to 
finance  the  effective  operation  of  the  Civil  Rights  Commission.  The  legislating 
may  in  Us  discretion  prescribe  the  mode  and  manner  in  which  investigations  are 
to  be  conducted  by  the  Civil  Rights  Commission,  Failure  to  enact  such  legfaia*  t 
tion  is  in  no  way  a restriction  upon  the  authority  of  the  Commission. 

In  Ite  rule-making  power  the  Civil  Rights  Commission  ia  not  subject  to  Article 
IV,  Sec*  37  of  the  Revised  Constitution.  The  legislature  is  without  power  to 
set  aside  the  rules  of  the  Civil  Right®  Commission. 

The  Civil  Rights  Commission  in  promulgation  of  its  rules  is  bound  by  the  due 
process  clause  of  both  the  state  and  federal  constitutions. 

July  22,  1963. 

Opinion  No.  4161, 

Hon.  William  GV  Milliken, 

State  Senator, 

Traverse  City,  Mich*: 

You  have'  requested  my  opinion  relative  to  the  authority  of  the  Civil  Rights 
Commission  created  under  the  Revised  Constitution.  Specifically,  your  questions 
are: 

“L  Does  the  Civil  Rights  Commission  establish  by  Art.  V,  Section  29,  of  the 
new  Constitution  have  the  plenary  power  to  secure  the  equal  protection  of  civil 
rights  in  the  fields  of  employment,  education,  housing  and  public  accommodations? 

"2,  Does  the  authority  of  the  Civil  Rights  Commission  over  housing  extend  to 
the  enforcement  of  civil  rights  to  purchase,  mortgage,  lease  or  rent  private  housing? 

“3.  Is  the  Legislature  empowered  to  abrogate  or  limit  in  any  way  the  au- 
thority of  the  Civil  Rights  Commission  in  the  fields  of  employment,  education, 
housing  and  public  accommodations? 

“4.  Must  the  Civil  Rights  Commission  await  appropriate  legislation  before 
it  may  undertake  the  investigation  of  alleged  discrimination  against  any  person 
in  the  fields  of  employment,  education,  housing  and  public  accommodations? 

“6.  Are  the  rules  and  regulations  adopted  by  the  Civil  Rights  Commission 
pursuant  to  Article  V,  Section  29,  subject  to  legislative  authority  contained  In 
Article  IV,  Section  37,  or  any  other  provision  of  law?” 

In  the  Revised  Constitution  approved  by  the  electorate  on  April  I,  1963,  thy 
people  have  established  a Civil  Rights  Commission  in  Article  V,  Section  29  thereof. 

Article  V,  Section  29  provides  as  follows: 

“There  is  hereby  established  a civil  rights  commission  which  shall  consist  of 
eight  persons,  not  more  than  four  of  whom  shall  be  members  of  the  same  political 
party,  who  shall  be  appointed  by  the  governor,  by  and  with  the  advice'  and  consent 
of  the  senate,  for  four-year  terms  not  more  than  two  of  which  shall  expire  in  the 
same  year.  It  shall  be  the  duty  of  the  commission  in  a manner  which  may  be 
prescribed  by  law  to  investigate  alleged  discrimination  against  any  person  be- 
cause of  religion,  race,  color  or  national  origin  in  the  enjoyment  of  the  civil  rights 
guaranteed  by  law  and  by  this  constitution,  and  to  secure  the  equal  protection  of 
such  civil  rights  without  such  discrimination.  The  legislature  shall  provide  an 
annual  appropriation  for  the  effective  operation  of  the  commission. 

“The  commission  shall  have  power,  in  accordance  with  the  provisions  of  this 
constitution  and  of  general  laws  governing  administrative  agencies,  to  promulgate 
rules  and  regulations  foivits  own  procedures,  to  hold  hearings,  administer  oaths, 
through  court  authorization  to  rdquir^  the  attendance  of  witnesses  and  the  sub- 
mission of  record?,  to  take  testimony,  $md  to  issue  appropriate  orders.  The  coin* 
mission  shall  have  other  powers  provided  by  law  to  carry  out  its  purposes. 
Nothing  contained  in  this  section  snail  bp  construed  to  diminish  the  right  of  any 
party  to  direct  and  immediate  legal  oivequl  table  remedies  in  the  courts  of  this 
State. 

“Appeals  from  final  orders  of  the  commission,  including  cease  and  desist  orders 
and  refusals  to  issue  complaints,  shall  be  tried  de  novo  before  the  circuit  court 
having  jurisdiction  provided  by  law/' 

The  people  have  mandated  in  Article  I,  Section  2 of  the  Revised  Constitution 
that; 

“No  person  shall  be  denied  the  equal  protection  of,  the  laws;  nor  shall  any 
person  be  denied  the  enjoyment  of  his  civil  or  politics l rights  or  bo  discriminated 
against  in  the  dxeroise  thereof  because  of  religion,  race,  color  or  national  origin. 
The  legislature  shall  implement  this  section  by  appropriate  legislation/' 

In  the  Address  to  the  People,  the  framers  of  the  Revised  Constitution  made  the 
following  comment  relative  to  Article  I,  Section  2 of  the  Constitution: 

“This  fa  a new  section.  If  protects  against  dlscriihlnation  because  of  religion, 
race,  color  or  national  origin  in  the  enjoyment  of  civil  and  political  rights  and  grants 
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equal  protection  of  the  laws  to  all  persons.  The  contention  record  notes  that  ‘the 
principal,  but  not  exclusive,  areas  of  concern  are  equal  opportunities  in  employment, 
education , housing  and  public  accommodations.’ 

“The  legislature  is  directed  to  implement  this  section  by  appropriate  legislation 
and  the  proposed  constitution  establishes  a Civil  Rights  Commission  in  the 
Artiole  on  the  Executive  Branch.”  (Emphasis  supplied) 

Consideration  must  be  given  to  Article  I,  Section  4 of  the  Revised  Constitution, 
which  states  in  pertinent  part: 

«*  * * The  civil  and  political  rights,  privileges  and  capacities  of  no  person  shall 
be  diminished  or  enlarged  on  account  of  his  religious  belief," 

Article  VIII,  Section  2 of  the  Revised  Constitution  provides  in  part  as  follows: 

"*  * * Every  school  district  shall  provide  for  the  education  of  its  pupils  with- 
out discrimination  as  to  religion,  creed,  raoe,  color  or  national  origin." 

The  people,  by  self-executing  provisions  of  the  ■ Revised  Constitution^  have 
established  a constitutional  body  possessed  of  jurisdiction  over  the  investigation 
of  alleged  discrimination  against  any  person  because  of  religion,  race,  color  or 
national  origin  in  the  enjoyment  of  civil  rights  guaranteed  by  law  and  by  the 
Constitution.  This  entity  is  designed  to  secure  the  equal  enjoyment  of  such  civil 
rights  without  discrimination,  to  adopt  rules  and  regulations  for  its  own  pro- 
cedures, to  hold  hearings,  to  administer  oaths,  to  require  the  attendance  of  wit- 
nesses and  the  submission  of  records  through  court  authorisation,  to  issue  appro- 
priate orders  including  cease  and  desist  orders,  and  to  have  such  other  powers  as 
shall  be  ptivided  by  law  to  carry  outits  purposes. 

From  a plain  reading  of  Article  V.  section  20,  it  is  clear  that  the  people  have 
conferred  plenary  power  upon  the  Civil  Rights  Commission  in  its  sphere  of  au- 
thority as  a constitutional  commission  to  investigate  and  to  secure  the  enjoyment 
of  civil  rights  without  discrimination.  Plec  v.  Liquor  Control  Commission  (1948), 
322  Mich  691. 

The  authority  of  the  Civil  Rights  Commission  is  limited  only  by  the  Revised 
Constitution  and  the  Constitution  of  the  United  States.  State  v.  Mountain 
States  Telephone  and  Telegraph  Company  (N.M.  1950)',  224  P 2d  156. 

The  grant  of  power  in  the  Constitution  carries  with  it  by  implication  the  au- 
thority to  do  all  things  necessary  and  appropriate  to  accomplish  the  purpose  in- 
tended by  the  people.  Thus  the  Civil  Rights  Commission  created  by  the  people 
in  the  Constitution  is  not  limited  to  the  powers  expressly  granted,  and  the  Com- 
mission may  exercise  all  powers  necessary  and  essential  In  the  performance  of  its 
dutieB.  Board  of  Supervisors  of  Alala  County  v.  Illinois  Central  Railroad  Company 
(Miss.  1939),  190  So.  241;  Qavey  v.  Trew ,{Aru.  1946),  170  P 2d  845.  , , 

The  powers  of  the  Commission  should  be  liberally . construed  and  every  power 
explicitly  granted  or  fairly  Implied  from  the  language  used  whioh  iB  necessary 
to  enable  the  Commission  to  exercise  the  powers  expressly  granted  should- and 
must  be  accorded.  City  of  Portsmouth  v,  Virginia  Railway  and  Power  Company 
(Va.  1925),  120  SE  862,  39  ALR  1510. 

Thus  there  can  be  no  question  but  that  Artiole  V,  Section  29  of  the  Revised 
Constitution  empowers  the  Civil  Rights  Commission  to  conduct  investigations, 
hold  hearings  and  issue  final  orders  upon  its  own  motion  when  the  public  interest 
demands. 

■ It  is  equally  dear  that  the  Commission  has  been  commanded  by  the  people 
to  serve  the  cause  of  elimination  of  discrimination  in  the  fields  of  employment, 
education,  housing  and  public  accommodations  because  of  religion,  race,  color 
or  national  origin  and  to  advance  equal  opportunities  therein  through  the  fostering 
of  educational  programs,  studies,  and  reports.  This  furthers  both  the  public 
interest  and  the  interest  of  the  individual. 

The  legislature  oannot  decrease  or  abrogate  the  constitutional  powers  of  the 
Civil  Rights  Commission.  It  may  increase  its  authority  and  delegate  additional 
powers  to  the  Commission.  Oliver  v,  Oklahoma  Alcoholic  Beverage  Control  Board 
(Obla.  1961),  359  P 2d  183. 

There  can  be  no  question  that  the.  people  have  conferred  authority  not  subject 
to  legislative  restraint  on  the  Civil  Rights  Commission  to  investigate  alleged 
discrimination  against  any  person  because  of  religion,  race,  color  or  national  origin 
In  the  enjoyment  of  civil  rights  guaranteed  by  law  and  by  the  Michigan  Con- 
stitution and  to  secure  the  equal  protection  of  such  civil  rights  without  such 
discrimination.  The  provision  is  self-executing. 

Since  the  authority  of  the  Civil  Rights  Commission  Is  L'mited  only  by  the 
State  Constitution  and  the  Constitution  of  the  United  States,  tfie  legislature  may 
not  restrict  the  Commission  in  the  exercise  of  Buch  authority.  Artiole  V,  Section 
29,  empowers  the  legislature,  in  its  discretion,  to  prescribe  the  manner  in  which 
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investigations  are  to  be  conducted  by  the  Commission.  But  this  power  in  tho 
legislature  is  circumscribed  by  the  terms  of  the  Constitution  itself  aa  sot  forth  in 
the  section.  Where  the  people  use  the  word  "may”  and  the  word  “shall”  in  the 
same  provision  of  the  Constitution,  the  words  should  be  given  their  ordinary  and 
accepted  meaning*  Smith  v.  ficAooJ  District  No.  6 , Fractional,  Amber  Township 
(1028),  241  Mich,  306. 

It  must  follow  that  within  its  sphere  of  authority  the  Civil  Rights  Commission 
is  supreme  in  the  exercise  of  the  powers  entrusted  to  it  by  the  people. 

The  law  appears  to  be  woll  settled  that  the  citizens  of  a community  enjoy  certain 
basic  civil  rights  which  arc  inherent  and  derived  from  citizenship  in  a particular 
body  politic.  In  discussing  civil  rights,  Corpus  Juris  Secundum  expresses  in 
Volume  14,  page  1159*  Section  1,  the  textbook  view  that: 

"A  civil  right  may  be  defined  aa  one  which  appertains  to  a person  by  virtue  of 
his  citizenship  in  a state  or  community,  a right  accorded  to  every  member  of  a 
distinct  community  or  nation*  * * 

“In  its  broadest  sense  the  term  'civil  rights1  includes  those  rights  which  are  the 
outgrowth  of  civilization,  the  existence  and  exercise  of  which  necessarily  follow 
from  the  rights  that  repose  in  the  subjects  of  a country  exercising  self-government, 

“The  term  ‘civil  rights'  is  also  applied  to  certain  rights  secured  to  oitizens  by 
the  Thirteenth  and  Fourteenth  Amendments  to  the  Constitution  of  the  United 
States,  or  by  various  acts,  state  and  federal," 

In  the  field  of  employment,  the  public  policy  of  the  State  has  been  spelled  out 
by  the  Michigan  Fair  Employment  Practices  statute,  being  Act  251,  TPA  1955, 
as  amended;  CLS  1956,  $423,301;  MSA  1980  Rev  Vol  §17.458(1),  which  defined 
the  civil  right  to  equal  opportunity  In  employment.  In  Section  1 of  the  Michigan 
Fair  Employment  Practices  statute  it  is  said: 

“The  opportunity  to  obtain  employment  without  discrimination  because  of 
race,  color,  religion,  national  origin  or  ancestry  is  hereby  recognized  as  and 
declared  to  be  a civil  right." 

The  new  Constitution  by  establishing  the  Civil  Rights  Commission  marks  a 
further  development  of  the  same  public  policy* 

In  the  field  of  public  education,  Michigan  has  long  maintained  a well-defined 
public  policy  thatfpublic  education  was  to  ne  afforded  to  all  of  its  oitizens  without 
discrimination.  This  public  policy  was  first  enunciated  by  the  Michigan  Supreme 
Court  in  People  v.  Board  of  Education  of  Detroit  (1869),  18  Mich  400,  where  the 
court  ruled  that  resident  children  have  an  equal  right  to  public  education  without 
exclusion  because  of  religion,  race  or  color. 

The  legislature  has  confirmed  this  public  polioy  in  section  355  of  Act  209,  PA 
1955,  being  CLS  1956  §340.355;  MSA  1959  Rev  Vol  §15.3355,  in  proscribing 
Michigan  school  districts  from  maintaining  separate  schools  or  departments  for 
any  person  or  persons  on  account  of  race  or  color. 

Finally,  public  policy  has  been  inscribed  in  Article  VIII,  Section  2 of  the  Revised 
Constitution,  supra* 

In  addition  to  the  above  declaration  of  public  policy  at  the  state  level,  the 
United  States  Supreme  Court,  in  the  case  of  Brown  v.  Board  of  Education  of 
Topeka  (1953),  347  US  483,  struck  down  racial  discrimination  practiced  in  state 
supported  schools.  In  its  historic  decision  the  oourt  declared: 

'*we  conclude  that  in  the  field  of  public  education  the  doctrine  of  ‘separate  but 
equal1  has  no  place*  Separate  educational  facilities  are  inherently  unequal. 
Therefore,  we  hold  that  the  plaintiffs  and  others  similarly  situated  for  whom  the 
actions  have  been  brought  arc,  by  reason  of  the  segregation  complained  of,  de- 
prived of  the  equal  protection  of  the  laws  guaranteed  by  the  Fourteenth  Amend- 
ment.* * *”  / 

In  the  area  of  pubUc  and  private  housing,  we  have  clear  and  decisive  public 
policy  in  Michigan  establishing  aoitizen’s  civil  right  to  purchase,  lease  or  rent 
both  public  and  private*  housing.  The  Michigan  Public  Accommodations  statute 
in  Section  148  of  Chapter  XXI  of  Act  328,  PA  1931,  CLS  1958  §750*140;  MSA 
1982  Rev  Vol  §28.343,  sets  forth: 

“All  persons  within  the  jurisdiction  of  this  state  shall  be  entitled  to  full  and 
equal  accommodations,  advantages,  facilities  and  privileges  of  inns,  hotels 
[motels,]  government  housing  * * (Emphasis  supplied) 

In  addition  to  this1  statute  regulating  government  housing,  the  United  States 
Supreme  Court  held  in  the  cases  of  McGhee  v.  Sipes,  which  originated  in  Michigan, 
and  Shelley  v.  Kraemer  (19|48),  334t  U.S.,  1/ II,  that  the  enforcement  by  state  courts 
of  covenants  restricting  the  use  or  occupancy  of  real  property  to  persons  of  the 
Caucasian  race  constitutes  state  action  and  is  ih  violation  of  the  equal  protection 
clause  of  the  Fourteenth  Amendment.  The 'United  States  Supreme- Court*  hi 
the  Shelley  case,  stated;  > -J 
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“It  cannot  be  doubted  that  among  the  civil  rights  intended  to  be  protected 
from  discriminatory  state  action  by  the  Fourteenth  Amendment  are  the  rights 
to  acquire,  enjoy,  own  and  dispose  of  property.  Equality  in  the  enjoyment  of 
property  rights  was  regarded  by  the  framers  of  that  Amendment  as  an  essential 
pre-condition  to  the  realization  of  other  basic  civil  rights  and  liberties  which  the 
Amendment  was  intended  to  guarantee.  Thus,  {1978  of  the  Revised  Statutes, 
8 USCA  §42,  2 FCA  title  8,  {42,  derived  from  §1  of  the  Civil  Rights  Act  of 
1860  which  Was  enacted  by  Congress  while  the  Fourteenth  Amendment  was  also 
under  consideration,  provides: 

" * All  citizens  of  the  United  States  shall  have  the  same  right,  in  every  State 
and  Territory,  as  ip,  enjoyed  by  white  citizens  thereof  to  inherit,  purchase,  lease, 
ecu,  hold,  and  oorivey  real  and  personal  property/  ” 

Thus,  it  is  clear  that  the  Civil  Rights  Act  of  1800  creates  a civil  right  to  inherit, 
purchase,  lease,  sell,  hold  and  convey  real  and  personal  property.  It  is  signifi- 
cant to  note  that  the  Civil  Rights  Act  of  1800  drjiws  no  distinction  between 
public  and  private  housing.  Consequently,  one  must  conclude  that  Congress 
intended  to  oreate  a civil  right  in  the  area  of  private  housing  as  well  os  public 
housing.  Moreover,  the  civil  right  to  purchase,  hold  and  convey  both  private 
housing  and  public  housing  necessarily  embraces  the  right  to  mortgage  both 
private  and  public  housing,  for  mortgages  are  part  and  parcel  of  the  right  to 
convey  and  purchase  property.  . . . . 

The  oivil  rights  afforded  by  the  Civil  Rights  Act  of  1806  were  safeguarded  by  the 
promulgation  and  adoption  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  thus  placing  the  provisions  of  the  Civil  Rights  Act  beyond 
the  destructive  roach  of  an  ordinary  majority  of  Congress  forever*  within 
the  haven  of  a constitutional  provision.  Charles  L.  Palmer,  “The  Fourteenth 
Amendment:  Some  Reflections  on  Segregation  in  Schools,”  American  Bar  Asso- 
ciation Journal , July  1963,  Vol  49,  page  045. 

The  Civil  Rights  Act  of  1806  was  ra-enacted  in  Section  18  of  the  Act  of  May 
31,  1870,  subsequent  to  the  adoption  of  the  Fourteenth  Amendment. 

That  the  equal  opportunity  to  housing,  both  public  and  private,  is  a civil  right 
protected  by  the  Michigan  Constitution  is  supported  by  a reading  of  Article  I, 
Section  2 of  the  Revised  Constitution,  Article  V,  Section  29  of  the  Revised  Consti- 
tution, and  the  Address  to  the  People  in  support  of  Article  I,  Section  2,  as  well  as 
the  Debates  of  the  framers  of  the  Revised  Constitution  approving  the  organic 
law  for  submission  to  the  people  of  this  State, 

In  the  area  of  public  accommodations,  the  public  policy  of  the  State  of  Michigan 
has  been  established  since  1885  when  the  legislature  established  a civil  right  of  all 
Michigan  citizens  pertaining  to  the  use  of  all  places  of  public  accommodation. 
The  Equal  Accommodations  Act,  being  Section  146  of  Chapter  XXI  of  Act  328, 
PA  1931,  supra,  provides: 

“All  persons  within  the  jurisdiction  of  this  state  shall  be  entitled  to  full  and 
equal  accommodations,  advantages,  facilities,  and  privileges  of  inns,  hotels, 
(motels,)  government  housing,  restaurants,  eating  houses,  barber  shops,  billiard 
parlors,  stores,  public  conveyances  on  land  and  water,  theatres,  motion  picture 
houses,  public  educational  institutions,  in  elevators,  on  escalators,  in  all  methods 
of  air  transportation  and  all  other  places  of  public  accommodation,  amusement, 
and  recreation,  subject  only  to  the  conditions  aiul  limitations  established  by  law 
and  applicable  alike  to  aQ  citizens  and  to  all  citizens  alike,  with  Uniform  prices.” 

The  public  policy  of  the  State  is  declared  by  constitution,  by  statute  and  by 
judicial  decision.  Groekn  v.  Corporation  and  Securities  Commission  (1957),  359 
Mich  250;  Skutt  v.  City  of  Grand  Rapids  (1936),  275  Mich  258. 

In  addition  to  the  foregoing  review  of  civil  rights  created  by  the  Revised  Con- 
stitution, legislation  and  case  law,  it  is  appropriate  for  us  to  review  the  pertinent 
aspects  of  the  deliberations  of  the  framers  of  the  new  Michigan  Constitution  for 
the  purpose  of  determining  the  scope  of  the  authority  of  the  new  Civil  Rights 
Commission  as  understood  by  the  delegates  to  the  Constitutional  Convention. 
The  law  in  Michigan  is  well  settled  that  a court,  in  attempting  to  tnteipret  the 
meaning  of  the  language  of  a constitution,  shall  consider  the  proceedings  of  the 
Convention  which  approved  the  language  and  the  official  Address  to  the  People 
upon  the  subject  in  question.  Kearney  v.  Board  of  State  Auditors  (1915),  189 
Mich.  606* 

On  March  29,  1962,  the  llOth  day  of  the  proceedings  of  the  Convention,  the 
Convention  adopted  an  amendment  sponsored  by  Delegates  Austin,  Barthwell* 
Stokowski,  Nora,  Norric,  Young  and  Mrs.  Daisy  Elliott,  which  created  a Civil 
Rights  Commission  and  asserted  that  the  Commission  shall  have  jurisdiction 
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over  the  specific  fields  of  employment,  education,  housing  and  public  accommoda- 
tions. That  amendment  stated  in  part: 

“It  shall  be  the  duty  of  the  Commission  * * * to  investigate  violations  of,  and 
to  secure  the  protection  of  the  civil  right  to  employment  education,  housing,  public 
accommodations,  and  to  such  other  rights  as  provided  for  by  law  and  the  constitu- 
tion.” IJncorrccted  Journal  of  the  Constitutional  Convention,  Part  2,  page  840,  * 
March  20,  1002. 

On  April  5,  1062,  the  115th  day  of  the  proceedings  of  the  Convention,  Delegates 
Van  Dusen,  J.  B.  Richards,  John  Hannah,  Goebel,  King,  Martin  and  Bentley 
offered  a substitute  amendment  which  deleted  explicitly  the  aforementioned  four 
areas.  Delegate  Van  Dusen  said: 

“Mentioning  them  again  in  this  section  would  in  our  opinion  be  redundant. 
There  is  no  intention  to  change,  in  any  respect,  the  nature  of  the  civil  rights 
protected  by  this  commission  from  the  amendment  as' adopted  by  the  committee 
of  the  whole,  to  the  substitute,” 

Delegate  van  Dusen  continued: 

“In  the  final  paragraph,  which  spells  out  the  powers  of  the  commission,  it  has 
beoh  made  clear  that  tno  powers  granted  by  the  constitution  are  self  exeouting 
as  in  the  case  of  the  Austin  amendment.  * * * No  newlaw  would  be  'necessary. 

* * * There  is  nothing  in  the  substitute 'Whioh  in  any  way  vitiates  the  amendment 
adopted  by  the  committee  of  the  whole.  It  established  a ciVil  rights  commission. 

It  provides  for  the  powers  of  that  commission.  Itis  self  executing  ini  both  of  those 
respects.” 

Delegate  Binkowski,  in  addressing  Himself  to  the  subjeot  matter  of  the  jurisdic- 
tion of  the  new  Civil  Rights  Commission,  remarked: '' 

'.‘For  the  record,  I would  like  to  defer  to  Mr.  Van  Dusen  because  I think  that 
this  point  Bhould  he  clarified  in  case  we  have  a judicial  review  of  this  section  so  that 
it  is  clear  if  this  Convention  does  not  go  on  redord  as  adopting  the  Austin  and 
Elliott  amendment  that  certainly  it  Is  not  to  be  construed  that'  we  do  not  want 
a civil  rights  commission  operating  in  those  enumerated  areas.” 

Delegate  Van  Dusen,  in  answer,  stated:  ' 

“Mr.  President,  I would  answer  Mr.  Binkowski ’s  question  very  clearly.  I don’t 
think  that  the  substitute  amendment  intends  any  substantive  difference  in  this 
area.  1 thought  I made  that  reasonably  clear  in  my  opening  remarks.  The  only 
reason  for  omitting  the  4 enumerated  areas,  of  discrimination  was  that  in  view  of 
the  report  of  the  committee  on  declaration  of  rights,  suffrage  and  elections  in  con- 
nection with  Committee  Proposal  26,  that  committee  made  it  very  clear  fftot  among 
the  civil  rights  protected  by  the  constitution  and  among  the  civil  rights,  therefore,  to  be 
within  the  area  of  concern  of  this  commission,  are  the  matters  of  equal  opportunity  in 
employment,  education,  housing  and  public  accommodations.  If  I may,  in  further 
response  to  Mr.  Binkowski 's  question,  I would  like  to  just  read  very  briefly  from 
tliis  report  in  which  the  committee  on  declaration  of  rights  stated.  (The  following 
report  is  from  Dr.  Pollock’s  opening  statement  in  support  of  Committee  Proposal 
26  at  the  first  reading  of  that  proposal) : 

“ ’Several  factors  nave  impressed  the  committee  With  the  advisability  of  in- 
corporating an  equal  protection  and  eivil  rights  section  in  the  new  constitution. 
Delegate  John  Hannah,  who  it  Will  be  observed  is  the  chairman  of  the  United 
States  Commission  on  Civil  Rights,  gave  impressive  and  moving  testimony  before 
the  committee  upon  the  Wisdom  and  necessity  of  such  a clause  to'  protect  Negroes 
and  other  minorities  against  discrimination  in  housing,  employment,  education, 
and  the  like.’  ” (Emphasis  supplied)''.' 

Delegate  Van  Dusen  (continuing):  / 

“Later  on  in  the  same  report  they  state  that: 

“ ’The  principal  but  nbt  exclusive  areds  of  concern  are  equal  opportunities  in 
employment,  education,  housing  and  public  accommodations.’  ” Uncorrected 
Journal  of  the  Constitutional  Convention,  1061,  Part  1,  p.  354.  See  Also  Address 
to  the  People,  Article  I,.  Section  2,  supra. 

Delegate  Van  Dusen  (continuing) : ' r 

“The  only  reason  for  the  mention  of  the  specific  areas  of  discrimination  from 
the  substitute  amendment  mow  in  consideration  was  that  it  would  be  redundant 
to  mention  them  in  the  light  of  the  action  already ‘taken  With  respect  to  committee 
Proposal  number  26;  ana  further  It  would  be  construed  perhaps  as  a limitation 
upon  the  powers  of  the  commission  which  was  not  in  tended,  by  the  sponsors  of  the 
Austin  amendment  or  by  the  sponsors  of  the  substitute  now  before  the  Convention." 

After  Delegate  Van  Dirifen  concluded.  Delegate  Pollock  commented:  r 

“Mr,  President,  I merely  want  to  make  this  pbservation  as  the  chairman  Of  the 
committee  on  rights,  suffrage  and  elections,  that  precisely  the  same  point  its  Mr, ' 
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Van  Dusen  has  pointed  out,  was  thoroughly  discussed  in  our  committee.  It  was 
then  thoroughly  discussed  on  the  floor  of  tniB  Convention  In  connection  with  the 
minority  report  which  Mr.  Norris  prepared  and  we  agreed  unanimously,  a little 
bit  later,  that  these  words  were  not  necessary;  they  were  not  good  constitutional 
language,  and  It  is  nobody’s  intention  to  exclude  these  areas;  * * 

The  "Norris”  report  referred  to  by  Dr.  Pollock  is  found  in  the  Uncorrected 
Journal  of  the  Constitutional  Convention  1961,  Part  1,  pp.  360-62.  The  report 
subscribed  to  by  Delegates  Norris,  Dade,  Hatcher,  HodgeB  and  Buback  recom- 
mended the  following  language  for  the  equal  protection  clause: 

“Each  person  in  Michigan  shall  enjoy  the  equal  protection  of  the  law.  No 
person  shall,  because  of  his  race,  color,  religion,  national  origin  or  ancestry,  be 
discriminated  against  in  employment,  housing,  public  accommodations,  educa- 
tion. or  in  his  enjoyment  of  an  other  of  his  civil  rights,  by  the  state  or  any  political 
or  civil  subdivision  thereof,  or  any  Arm,' corporation,  institution,  labor  organisa- 
tion or  any  other  person.”  ■ 

It  is  readily  apparent  that  it  was  the  clear  and  unmistakable  intention  of  the 
framers  of  the  Constitution  that  the  substitute  amendment  which- was  adopted, 
yeas  111,  nays  10/  granted' authority  id  the 'Civil  Rights  Commission  to  protect- 
and  secure  the  equal  Opportunity  in' employment,  ‘education,  housing  and  public 
accommodations.  Nor  can  there  be  any-  question  that  the  framers  of  - the  Revised 
Constitution  intended  that  the  Civil  Rights  Commission  wolild  - implement  the 
protection  afforded  by  Article  I,  Section  2 ofjfcha;  Revised  Constitution. 

My  reading  of  the  Revised  Constitution's  supported  by  an  examination  of  the 
Proceedings  of  the  Convention  after  the  substitute  amendment  to  Article  V, 
Section  29,  was  adopted  on  April  5.  1962,  supra. 

On  the  129  th  day  of  the  Proceed  lugs' of  tne  Convention,  April  26,  1962,  Dele- 
gate Stevens  offered  an  amendment  to  Artiole  I,  to  add  a new  section  22  to  read 
ns  follows: 

"The  right  of  the  owner  of  real  property  to  convey,  grant,  or  devise  said  prop- 
erty shall  be  limited  only  by  law. 

The  amendment  was  not  adopted.  -See  Uhcorreoted  Journal  of  the  Constitu- 
tional Convention  1961,  Part  2,  Page  1161. 

Another  unsuccessful  effort  to  amend  Artiole  I of  the  Revised  Constitution  in  a ■ 
similar  manner  was  made  on  May  7, 1962,  thel33rdday  of  the  Proceedings  of  the 
Constitutional  Convention,  through  amendment  offerad  by  Delegates  Stevens  and 
Kuhn  to  add  section  24  to  Article  I to  read  os  follows; 

"The  right  of  the  owner  of  real  property  to  convey,  grant,  or  devise  said  prop- 
erty shall  be  limited  only  by  general  law.  The  Legislature  shall  not  delegate  this 
power.” 

The  amendment  was  not  adopted.  Uncorreoted  Journal  of  the  Constitutional 
Convention  1961,  Part  2,  Page  1244. 

It  is  most  signlflcant  that  the  fruitless  efforts  to  amend  the  Revised  Constitution 
were  made  after  provision  for  the  Civil  Rights  Commission  through  Artiole  V, 
Section  29  of  the  Revised  Constitution  had  Been  approved  by  the  delegates. 

The  intent  of  the  framers  ib  therefore  clear  that  the  Civil  Rights  Commission 
has  plenary  power  to  investigate  and  to  secure  equal  opportunity  in  the  field  of 
housing. 

Article  V,  Section  29  of  the  Revised  Constitution  is  the  supreme  law  of  the  State 
of  Michigan  after  January  1,  1964.  Because  the  people  have  conferred  exclusive 
power  upon  the  Civil  Rights  Commission  to  investigate  and  secure  civil  rights  in 
the  field  of  employment;  education,  housing  and  public  accommodations,  the  Fair 
Employment  Practices  Commission,  authorised  by  section  5 of  Act  261,  PA  1965, 
as  amended,  being  CLS  1656  $ 423.306;  MSA  1960  Rev  Vol  § 17.458(5),  shall  be 
without  authority  to  investigate  and  to  hold  hearings  because  of  discrimination  in 
employment  practices  in  the  State  of  Michigan  after  January  1, 1964,  the  effective 
date  of  the  Revised  Constitution. 

It  should  be  stressed  that  the  authority  of  the  Civil  Rights  Commission  is 
plenary  within  the  sphere  of  tin  powers  as  set  forth  in  Article  V,  Section  29  of  the 
Revised  Constitution.  ' ‘ t 

Because  Article  V,  Section  29  of  the  Revised  Constitution  recognizes  that  the 
rights  of  any  party  to  direct  and  immediate  legal  or  equitable  remedies  in  the 
courts  of  the  state  are  not  to  be  diminished,  any  persons  aggrieved  beenuse  of 
denial  of  any  accommodations,  privilege  or  facility  afforded  by  Section  146  of 
Chapter  XXI,  Act  328;  PA  1931,  as  amended,  supra,  could  pursue  legal  remedies 
afforded  by  Section  147  of  the  act,  and  such  other  remedies  as  may  be  provided  by 
Jaw.  . -.  - -i 
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The  Constitution  expressly  authorizes  review  of  final  orders  of  the  Commission, 
including  cease  and  desist  orders  and  refusal  to  issue  complaint  to  be  tried  de  novo 
in  the  circuit  court  having  jurisdiction  as  provided  by  law.  In  this  regard  con- 
sidcration  should  be  given  to  the  decision  of  the  Michigan  Supreme  Court  in 
Darling  Company  v*  Water  Resources  Commission  (1955),  341  Mich  654,  where  the 
court,  in  construing  a statute  providing  for  an  appeal  from  an  administrative 
agency  to  the  circuit  court  in  chancery  as  a “review  de  novo"  held  that  the  statute 
imposed  a right  and  duty  upon  the  court  to  pass  judgment  upon  the  decision  In 
the  order  of  the  commission  on  the  record  of  such  proceedings  before  said  Com- 
mission. 

In  the  construction  of  constitutions,  language  used  by  the  framers  is  presumed 
to  bo  employed  in  the  sense  in  which  it  has  been  judicially  interpreted.  See 
People  v,  Powell  (1937),  280  Mich  699;  In  re  Chamberlain^  Estate  (1941),  29S 
♦Mich  278* Knapp  v.  Palmer  (1949),  324  Mich  694. 

No.  1 . Therefore,  it  is  the  opinion  of  the  Attorney  General  that  the  new  Civil 
Rights  Comipiseion,  established  by  Article  V,  section  29  of  the  Revised  Constitu- 
tion, has  plenary  power  within  the  sphere  of  Ita  authority,  to  protect  civil  rights 
in  the  fields  of  employment,  education,  housing  and  public  accommodations. 

No.  £*  No  purpose  would  be  served  in  restraining  the  authorities  that  have  been 
advanced  in  support  of  the  conclusion  contained  in  answer  to  question  No.  1. 
Suffice  it  to  say  that  when  *iie  people  conferred  plenary  power  upon  the  Civil 
Rights  Commission  to  protect  civil  rights  in  the  field  of  housing,  included  within 
such  grant  is  the  enforcement  of  civil  rights  to  purchase,  mortgage,  lease  or  rent 
private  housing* 

Therefore,  the  Civil  Rights  Commission  has  authority  to  enforce  civil  rights 
to  purchase,  mortgage,  lease  or  rent  private  housing* 

No.  3.  Because  the  people  have  provided  for  the  Civil  Rights  Commission  in 
the  Revised  Constitution,  the  authority  of  the  legislature  over  that  constitutional 
body  must  be  found  in  the  Constitution. 

I find  no  authority  in  the  Constitution  under  whioh  the  legislature  could 
abrogate  or  limit  in  any  way  the  power  of  the  Civil  Rights  Commission  In  the 
fields  of  employment,  education,  housing  and  public  accommodations.  It  is 
equally  clear  that  the  legislature,  in  its  discretion,  may  prescribe  the  mode  or 
manner  in  which  investigations  are  to  be  conducted  by  the  Civil  Rights  Com- 
mission* Failure  of  the  legislature  to  enact  legislation  relative  to  the  manner 
or  exercise  of  this  power  is  in  no  way  a restriction  upon  the  authority  of  the 
Commission. 

Nor  may  the  legislature  abrogate  or  limit  the  authority  of  the  Civil  Rights 
Commission  through  the  admitted  constitutional  power  of  the  legislature  to  ap- 
propriate moneys  for  operation  of  tho  Commission.  Although  the  people  have 
expressly  provided  that  “the  legislature  shall  provide  for  an  annual  appropriation 
for  the  effective  operation  of  the  Commission"  (emphasis  supplied),  there  is  reason 
to  believe  that  the  legislature  will  fulfill  the  mandate  of  the  people  in  this  regard 

Therefore,  it  is  my  opinion  that  the  legislature  is  without  authority  to  abroagate 
or  limit  the  power  of  the  Civil  Rights  Commission  in  the  fields  of  employment, 
education,  housing  and  public  accommodations* 

No.  4-  With  the  exception  of  appropriations  to  finance  the  operation  of  the  Civil 
Rights  Commission  under  the  authorities  listed  herein,  there  appears  to  be  no 
question  but  that  the  Civil  Rights  Commission  is  self-executing  and  shall  exercise 
the  authority  vested  in  it  by  the  people  under  Article  V,  section  29  on  January  1, 
1964,  when  the  Revised  Constitution  becomes  effective* 

So  that  the  Civil  Rights  Commission  may  discharge  the  duties  imposed  upon  it 
by  the  people  through  constitutional  mandate,  appropriation  to  insure  “effective'1 
operation  of  the  Commission  on  and  after  January  1, 1964  requires  that  the  legisla- 
trre  fulfill  the  obligation  reposed  in  it  by  the  people  in  tho  year.  1963,  In  this 
regard  the  Governor  should  consider  the  inclusion  of  an  appropriation  for  the  Civil 
Rights  Commission  within  the  call  for  a special  session  of  the  legislature  contem- 
plated for  the  fall  of  1963, 

No , d*  Article  IV,  section  37  of  the  Revised,. Constitution  provides  as  follows: 

“The  legislature  may  by  concurrent  resolution  empower  a joint  committee  of 
the  legislature,  acting  between  sessions,  to  suspend  any  rule  or  regulation  promul- 
gated by  an  administrative  agency  subsequent  to  tho  adjournment  of  the  lost 
preceding  regular  legislative  session.  Such  suspension  shall  continue  no  longer 
than  the  end  of  tho  next  regular  legislative  seeison.” 

It  is  clear  that  the  above  provision  applies  to  nonconstitutional  administrative 
bodies,  and  consequently  this  legislative  power- would  not  be  applicable  to  a con- 
stitutional body  such  as  tho  Civil  Rights  Commission,  which  is  a constitutional 
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authority  serving  in  the  executive  branch  of  the  government,  OAG  1943-44* 
p*  444*  Sec,  also,  Ptec  v*  Liquor  Control  Cwnytmton,  supra * The  people  intended 
Article  IV*  section  37,  to  apply  to  those  administrative  Agencies  created  by  the 
legislature,  to  which  the  legislature  has  delegated  the  rule-making  power* 

The  court  in  the  case  of  Sylvester  v*  Tindau  (1944),  18  So  2d  892,  emphatically 
declares  that  the  legislature  cannot  set  aside  the  rule*  of  constitutional  bodies 
when  it  observes  on  page  900  of  its  opinion: 

“Thus  the  people,  when  acting  through  a constitutional  amendment  set  up  an 
administrative  commission,  such  as  the  one  we  are  dealing  with  here,  to  accom- 
plish certain  public  purposes,  it  can  clothe  the  commission  with  power  to  adopt 
rules  and  regulations  to  carry  out  the  purpose  of  the  amendment  which  would  have 
the  effect  of  repealing  any  and  all  statutes  relating  to  the  same  subject  matter 
which  are  in  conflict  with  tho  purpose  and  intent  of  the  constitutional  amendment 
and  with  the  rules  and  regultibns  adopted  pursuant  thereto*”  See,  also,  Price 
v*  City  of  SL  Petersburg  (1947),  29  So,  2d  763,  and  A.  A*  Beck  and  Joe  GriJ^n, 
el  ah  v.  Game  and  Fresh  Water  Fish  Commission  of  the  State  of  Florida  (1948), 
33  So  2d  594* 

In  both  cases  tho  court  followed  tho  rule  established  in  the  case  of  Sylvester  v. 
Tindall,  supra * 

In  the  promulgation  of  its  rules,  the  Civil  Rights  Commission  is  bound  by  the 
due  process  clause  of  both  the  State  and  federal  constitutions. 

In  answer  to  your  inquiry,  then,  it  is  the  opinion  of  the  Attomej"  General  that 
Article  V,  section  29  of  the  Revised  Constitution  is  self-executing  and  confers 
upon  the  Civil  Rights  Commission  plenary  power  within  its  sphere  of  authority 
which  includes  securing  equal  protection  of  civil  rights  in  the  fields  of  employment 
education,  housing  and  public  accommodations* 

Frank  J*  Kelley, 

Attorney  General * 


State  ov  Michigan — Frank  J,  Kelley,  Attorney  General 

Civil  Rights  Commission:  Power  to  declare  and  secure  enjoyment  of  Civil  Rights 
in  field  of  housing* 

Municipalities:  Power  to  declare  and  secure  enjoyment  of  Civil  Rights  in  field  of 
housing. 

If  either  the  “Open  Occupancy  Ordinance”  or  “ Property  Owners*  Rights 
Ordinance”  of  the  City  of  Detroit  is  adopted,  it  will  be  superseded  by  the  Consti- 
tution on  January  1,  1964,  tho  effective  date  of  the  Revised  Constitution* 

Opinion  No*  4195  October  3,  1963* 

Honorable  Michael  J.  O’Brien, 

Slate  Representative, 

1010  City-County  Building, 

Detroit  26,  Mich.: 

You  have  requested  the  opinion  of  this  office  in  regard  to  the  following  questions: 
1 * Does  Section  29  of  Article  V of  the  new  Constitution  pre-empt  the  field 
of  civil  rights  to  the  extent  that  any  Unit  of  government  may  not  pass  legis- 
lation of  this  type  at  a local  level,  specifically  referring  to  the  proposed  ordi- 
nances in  the  City  of  Detroit  known  respectively  as  the  “Open  Occupancy 
Ordinance”  and  the  “Property  Owners*  Rights  Ordinance*” 

2*  Whether  or  not  the  proposal  known  as  the  “Property  Owners1  Rights 
Ordinance”  submitted  by  initiatory  petition  is  unconstitutional  and  whether 
it  may  be  placed  on  ballot* 

Taking  the  second  question  first,  this  office  is  advised  that  this  very  question 
is  being  considered  by  the  Circuit  Court  for  the  County  of  Wayne  in  a pending 
suit.  It  would,  therefore,  be  inappropriate  and  unnecessary  for  this  office  to 
render  its  opinion  inasmuch  as  a court  dc  term  in  at  ion  is  forthcoming* 

Consideration  will  uow  be  given  to  your  first  question* 

Because  the  Revised  Constitution,  approved  by  the  people  on  April  1,  1963, 
will  not  become  effective  until  January  1,  1964,  the  provisions  contained  in 
Article  V,  Section  29  will  not  be  the  supreme  law  of  tho  State  of  Michigan  until 
that  date*  Should  the  ordinances  referred  to  os  the  “Open  Occupancy  Ordinance” 
aiid  tho  “Property  Owners'  Rights  Ordinance”  be  adopted  by  the  City  of  Detroit, 
the  provisions  of  "the  Revised  Constitution  will  not  have  any  impact  upon  them 
until  January  1,  1064* 
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The  Civil  Rights  Commission  is  created  by  Article  V,  Section  29  of  the  Revised 
Constitution,  which  reads  aa  follows: 

"There  is  hereby  established  a civil  rights  commission  which  shall  consist  of 
eight  persons,  not  more  than  four  of  whom  shall  be  members  of  the  same  political 
party,  who  shall  be  appointed  by  the  governor,  by  and  with  the  advice  and  consent 
of  the  senate,  for  four-year  terms  not  more  than  two  of  which  shall  expire  in  the 
same  year*  //  shall  be  the  duty  of  the  Commission  in  a manner  which  may  be 
prescribed  by  law  to  investigate  alleged  discrimination  against  any  person  because  0/ 
religion,  rape , color  or  national  origin  in  the  enjoyment  of  the  civil  rights  guaranteed 
by  [aw  and  by  this  constitution,  and  to  secure  the  equal  protection  of  such  civil  rights 
without  such  discrimination • The  legislature  shall  provide  an  annual  appropriation 
for  the  effective  operation  of  the  commission. 

The  commission  shall  have  power , in  accordance  with  the  provisions  of  this 
constitution  and  of  general  laws  governing  administrative  agencies,  to  promulgate 
rules  and  regulations  for  its  own  procedures , to  hold  hearings,  administer  oaths, 
through  court  authorization  to  require  the  attendance  of  witnesses  and  the  submission 
of  records , to  take  testimony , and  to  issue  appropriate  orders . The  commission 
shall  have  other  powers  provided  by  law  to  carry  out  its  purposes.  Nothing 
contained  in  this  section  shall  be  construed  to  diminish  the  right  of  any  party  to 
direct  and  immediate  legal  or  equitable  remedies  in  the  courts  of  this  state. 

"Appeals  from  final  orders  of  the  commission,  including  cease  and  desist  orders 
and  refusals  to  issue  complaints,  shall  be  tried  de  novo  before  the  circuit  court 
having  jurisdiction  provided  by  law/'  (Emphasis  supplied.) 

The  scope  of  the  Commission's  powers  in  regard  to  civil  rights  has  been  previ- 
ously considered. 

"From  a plain  reading  of  Article  V,  section  29,  it  is  clear  that  the  people  have 
conferred  plenary  power  upon  the  Civil  Rights  Commission  in  its  sphere  of  au- 
thority as  a constitutional  commission  to  investigate  and  to  secure  the  enjoyment 
of  civil  rights  without  discrimination* 

"The  intent  of  the  framers  is  therefore  clear  that  the  Civil  Rights  Commission 
has  plenary  power  to  investigate  and  secure  equal  opportunity  in  the  field  of 
housing/1  (Emphasis  supplied)  OAG  1963,  No.  4161,  July  22,  1963.  See  also 
Plec  v*  Liquor  Control  Commission,  322  Mich  691, 

Article  V,  Section  29  iB  not  the  only  provision  of  the  Constitution  which  will 
have  an  effect  on  any  proposed  ordinance  adopted  by  the  City  of  Detroit  in  the 
field  of  civil  rights.  Consideration  must  also  Tbe  given  to  Article  I,  Section  2 of 
the  Revised  Constitution,  which  provides  as  follows: 

"No  person  shall  be  denied  the  equal  protection  of  the  laws;  nor  shall  any 
person  be  denied  the  enjoyment  of  his  civil  or  political  rights  or  be  discriminated 
against  in  the  exercise  thereof  because  of  religion,  race,  color  or  national  origin. 
The  legislature  shall  implement  this  section  by  appropriate  legislation*" 

I have  ruled  in  my  Opinion  No.  4161,  dated  July  22,  1963,  supra,  that  equal 
opportunity  to  housing,  both  public  and  private,  is  a civil  right  protected  by  the 
Revised  Constitution  and  that  the  investigation  of  alleged  discrimination  of  this 
civil  right  has  been  vested  by  the  people  m the  Civil  Rights  Commission  under 
Article  V,  Section  29  of  the  Revised  Constitution. 

All  of  the  foregoing  is  a clear  expression  of  the  public  policy  of  this  State. 

In  Attorney  General,  ez  rel  Lenane,  v*  City  of  Detroit f 226  Mich  631,  the  Court 
considered  a minimum  wage  ordinance  of  the  City  of  Detroit.  There  was  no 
State  statute  on  the  subject . But  the  Court  held  that  the  State  had  the  power  to 
regulate  in  this  area.  The  Court  said: 

v'The  police  power  rests  in  the  State*/  * * * [No  provision]  of  the  home-rule 
act  delegates  to  municipalities  the  gen'oral  exercise  of  all  of  such  police  power. 
Nor  do  the  constitutional  provisions  above  quoted  work  such  result.  While  the 
municipality  in  the  performance  of  certain  of  its  functions  acts  as  agent  of  the 
State  it  may  not  as  such  agent  fix  for  the  State  its  public  policy  * * */*  (Emphasis 
supplied.)  At  p.  638: 

"In  the  provisions  under  consideration  the  city  has  undertaken  to  exercise  the 
police  power  * * * over  matters  of  State  concern;  it  has  undertaken  not  only 
to  fix  a public  policy  for  its  activities  which  are  purely  local  but  also  for  its  ac- 
tivities as  an  arm  of  the  State.  * + * If  * * * the  city  possesses  such  of  the 
police  power  of  the  State  as  may  be  necessary  to  permit  it  to  legislate  upon 
matters  of  municipal  concern,  it  does  not  follow  that  it  ' possesses  all  of  the  police 
power  of  the  sovereign  so  as  to  enable  it  to  legislate  generally  infixing  a public  policy 
in  matters  of  State  concern.  This  power  has  not  bean  given  it  either  by  the  Con- 
stitution or  the  home-rule  act.  * * */'  (Emphasis  supplied)  At  pp  640-641, 
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The  Court,  in  City  of  Grand  Haven  v.  Grocer*#  Cooperative  Dairy  Company,  330 
Mich  694,  considered  a municipal  ordinance  relating  to  the  pasteurization  of 
milk.  It  was  asserted  by  plaintiff  that  the  ordinance  was  invalid  oil  the  ground 
that  the  State  had  enacted  statutory  provisions  which  covered  the  field  of  pasteuri- 
zation. The  Court  found  that  "by  enactment  of  the  pertinent  statutory  pro- 
visions, the  legislature  intended  to  and  did  take  over  plenary  control  of  pasteurize 
tion  of  dairy  products.”  (Emphasis  supplied) 

The  Court  went  on  to  say  that: 

"*  * * There  fa  no  provision  in  tho  State  law  granting  to  cities  the  power  to 
impose  additional  restrictions  or  requirements.  It  follows  that  section  7{b)  of  the 
city  ordinance,  which  seeks  to  impose  an  important  limitation  and  requirement 
in  addition  to  those  provided  in  the  State  statute  is  invalid,”  (p  702) 

In  Article  VII,  Section  22  of  the  new  Constitution,  the  people  have  provided  in 
.part: 

,f*  * * Each  such  city  and  village  shall  have  power  to  adopt  resolutions  and 
ordinances  relating  to  its  municipal  concerns,  property  and  government,  subject 
to  the  constitution  and  law  * * 

The  people  of  the  State  by  their  adoption  of  Section  29  of  Article  V and  Section 
2 of  Article  I of  the  new  Constitution  clearly  established  the  policy  of  the  State 
regarding  the  protection  of  civil  rights  against  discrimination  m their  exercise  or 
enjoyment  because  of  religion,  race,  color  or  national  origin.  At  no  place  in  the 
now  Constitution  is  there  any  delegation  to  municipalities  of  authority  to  regulate 
or  jurisdiction  to  enforce  civil  rights  against  the  prohibited  discrimination.  . 
h The  Impact  of  Article  I,  Section  2 and  Article  V,  Section  29  of  the  new  Constitu- 
tion demands  the  conclusion  that  the  declaration  and  protection  of  ,civil  rights 
is  a matter  of  State  concern.  There  is  no  inherent  or  delegated  power  in  a city, 
such  as  the  City  of  Detroit,  to  enact  ordinances  relating  thereto.  Nance  v, 
Mayflower  Tavern,  Inc.  (Utah,  1944),  150  P 2d  773. 

Applying  these  principles  to  the  proposed  ordinances  in  question,  it  is  clear 
that  the  "Open  Occupancy  Ordinance"  which  would  seek  to  bar  discriminatory 
housing  practices,  ana  the  "Property  Owners*  Rights  Ordinance”  which  would 
seek  to  declare  certain  civil  rights  of  persons  to  make  disposition  of  their  property 
as  they  see  fit,  will  be  beyond  the  powers  of  the  City  of  Detroit  after  January 
1,  1964,  the  effective  date  of  the  new  Constitution. 

Ordinances  Hitch  as  those  creating  a human  relations  commission  which  has  as 
its  primary  purpose  education,  counseling,  conciliation,  mediation,  etc*,  are  within 
the  authority  of  a city  since  they  do  not  seek  to  create  or  enforce  these  rights. 
Indeed,  it  would  seem  that  agencies  engaging  in  such  techniques  should  be 
encouraged. 

Therefore,  it  is  iny  opinion  that  if  either  the  "Open  Occupancy  Ordinance” 
or  the  "Property  Owners'  Rights  Ordinance”  of  the  City  of  Detroit  fa  adopted, 
it  will  be  superseded  by  the  Constitution  on  January  1,  1964,  the  effective  date 
of  the  Revised  Constitution. 

, Frank  J*  Kelley, 

Attorney  General , 


State  op  Michigan — Frank  J.  Kelley,  Attorney  General 

Cities:  Ordinances  Creating  a Human  Relations  Committee. 

Ordinances  creating  a Human  Relations  Committee  which  has  as  its  primary 
purpose  education,  counseling,  conciliation,  mediation,  etc.,  are  within  the 
authority  of  a city  since  they  do  not  seek  to  create  or  enforce  these  rights. 

Constitutional  Law: 

Such  municipal  ordinances  conferring  authority  upon  a human  relations  com- 
mittee to  conduct  Investigations  fa  not  in  violation  of  the  Michigan  Constitution 
of  1963, 

November  IS,  1963. 

Opinion  No.  4211 
Honorable  Paul  C.  Younger, 

State  Senator , 

609  Prudden  Building , 

Laming,  Mich,:  f * . 

In  your  letter  of  August  16,  1963,  you  have  requested  an  opinion  of  this  office 
in  regards  to  certain  questions  which  have  been  rephased  in  the  following  manner: 
1.  Does  the  Ordinance  establishing  the  Human  Relations  Committee 
adopted  by  the  City  of  Lansing  violate  the  provisions  of  the  Revised 
Constitution  of  1963? 
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2*  If  the  Ordinance  gave  the  Human  Relations  Committee  the  power  to 
initiate  investigations  and  make  investigations  on  their  own  volitions*  would 
such  powers  violate  the  provisions  of  the  Revised  Constitution  of  1063? 

There  is  contained  within  the  Ordinance  on  Human  Relations  the  following 
sections: 

“17B*  2.  The  Human  Relations  Committee  shall: 

“(a)  Foster  mutual  understanding  and  respect  among  all  racial,  and  nationality 
groups  in  the  City  of  Lansing.  It  shall  discourage  discriminatory  practices 
among  any  such  groups,  or  any  of  its  members*  It  shall  cooperate  with  City, 
State,  and  Federal  agencies  as  welt  as  with  nongovernmental  organizations;  it 
shall  examine  and  make  such  studies  in  any  field  of  human  relations  as  in  the 
judgment  of  the  Human  Relations  Committee  will  aid  in  effectuating  its  general 
purpose. 

“(b)  It  shall  advise  and  recommend  methods  fpr  furnishing  equal  service  to  all 
residents  of  this  City;  it  shall  develop  pamphlets  for  city  employees  to  study  which 
prescribe  methods  of  dealing  with  inter-group  relations  which  develop  respect  for 
equal  rights  and  which  result  in  equal  treatment  without  regard  to  race,  color, 
creed,  national  origin  or  ancestry;  assuring  fair  and  equal  treatment  under  law  to 
all  citizens;  it  shall  give  counsel  and  advice  on  how  to  protect  the  rights  of  all 
persons  to  enjoy  public  accommodations  and  facilities*  and  to  receive  equal  treat- 
ment from  all  holders  of  contracts  or  privileges  from  the  City,  and  advice  the  best 
methods  of  maintaining  equality  of  opportunity  for  employment  and  advancement 
in  the  City  government* 

“(c)  It  shall  study  and  examine  problems  arising  between  groups  in  the  City  of 
Lansing  which  may*  result  in  tensions,  discrimination  or  prejudice  on  account  of 
race,  color,  creed,  national  origin  or  ancestry* 

“(d)  It  shall  formulate  and  carry  out  programs  of  community  education  and 
information  with  the  object  of  discouraging  and  eliminating  any  such  tensions, 
prejudice  or  discrimination* 

“(e)  It  shall  examine,  and  if  it  deems  advisable,  make  public  report  on  any 
complaints  of  discrimination,  tensions  or  prejudice  filed  with  or  referred  to  it* 

“(r)  It  shall  further  issue  such  publications  and  reports  of  examinations  and 
research  m in  its  judgment  will  tend  to  minimize  or  eliminate  prejudice,  in  tolerance, 
race  or  area  tensions  and  discrimination  or  which  will  promote  or  tend  to  promote 
good  will. 

“(g)  It  shall  strive  to  secure  the  cooperation  of  various  racial,  religious,  na- 
tionality and  ethnic  groups,  formal  or  informal  groupings  in  the  community, 
veterans’  organizations,  fraternal,  benevolent  and  service  groups,  in  educational 
campaigns  devoted  to  the  need  for  eliminating  group  prejudice,  racial  or  area  ten- 
sions, intolerance,  and  discrimination. 

“(h)  It  shall  cooperate  with  other  public,  governmental  or  private  agencies  in 
developing  courses  of  instruction  For  presentation  in  public  and/or  private  schools, 
in  public  libraries,  or  any  other  suitable  place,  showing  and  illustrating  the  con- 
tributions of  various  religions,  nationality  and  ethnic  groups  to  the  culture,  tradi- 
tion and  progress  of  our  City,  State  and  Nation,  and  further  showing  the  deplorable 
effects  and  menace  of  prejudice,  intolerance,  discrimination,  racial,  and  area 
tensions*  i 

“(i)  It  shall  cooperate  with  Federal,  State  and  City  agencies  and  departments 
which  request  advice  ip  carrying  out  projects  within  their  respective  authorities 
to  eliminate  inter-group  tensions,  and  to  promote  inter-group  harmony.  It  shall 
recommend  to  the  Mayor  and  to  the  :6ity  Council  measures,  including  legislation, 
aimed  at  improving  the  ability  of  the  various  city  departments  and  agencies  to 
insure  protection  of  any  and  all  person^  and  groups  from  discrimination  because 
of  race,  color,  creed,  national  origin  ana  ancestry*  It  shall  advise  any  official  of 
competent  authority  on,  any  matters  involving  civil  rights  or  the  violation  thereof 
that  may  come  to  Its  attention* 

“(j)  It  shall  prepare  and  submit  reports  to  the  Mayor  and  City  Council  of  Its 
activities*  At  least  one  report  shall  be  made  annually. 

“Section  17B.3.  * * * 

"Suction  17B.4*  The  Human  Relations  Committee  shall  receive  and  examine 
complaints  of  tensions,  practices  of  discrimination  and  acts  of  prejudice  against 
any  person  or  group  because  of  race,  color,  creed,  national  origin  or  ancestry,  and 
may  conduct  private  ©republic  hearings  with  regard  thereto;  carry  on  studies,  to 
obtain  factual  data  to  ascertain  the  status  and  treatment  of  racial,  religious,  and 
ethnic  groups  In  the  city,  and  the  best  means  of  progressively  improving  human 
relations  in  the  city,  - * 
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"Section  -17B.5.  The  gathering  of  factual  information  is  vital  to  the  Human 
Relations  Committee  in  the  porrormanco  of  its  duties*  In  the  event  any  person 
or  persons  find  it  impractical  to  supply  BUch  information  to  the -Human  Relations 
Committee,  the  Committee  may  in  its  dissretion  make  its  report  to  the  City 
Council." 

. This  office,  on  October  3,  1963,  issued  its  Opinion  No.  4199  in  which  was  stated 
the  following:  - i ' 

“Ordinances  such  as  those  creating  a human  relations  commission  which  has  as 
its  primary  purpose  education,  counseling,  conciliation,  mediation,  etc.,  are  within 
the  authority  of  a city  since  they  do  not  seek  to  create  or,  enforce  these  rights. 
Indeed,  it  would  seem  that  agencies  engaging  itl  such  techniques  should  be 
encouraged." 

, In  answer  to  Question  No.  1,  the  Ordinance  adopted  by  the  City  of.  Lansing  in 
establishing  a Human  Relations  Committee  dpes  not  violate  the  provision  of  the 
Revised  Constitution  of  1963.  The  duties  and  functions  of  the  Human  Relations 
Commjtise  as  set  forth  herein  could  Serve  as  a guide  for  other  cities  throughout 
the  state, 

This  office,  in  its  Opinion  No,  4161  dated  July  22,  1963,  outlined  tho  powers  of, 
the  Civil  Rights  Commisaioi;  as  created  by  Art.  V,  Bee.  29  of  the  Revised  Constitu- 
tion, and  I quote: 

“From  a plain  reading  of  Article  V,  Section  29,  it  is  clear  that  the  people  have 
conferred  plenary  power  upon  the  Civil  Rights  Commission  in  its  sphere  of  author- 
ity as  a constitutional  comm  ission . to  investigate  and  to  secure  the  enjoyment  of 
civil  rights  without  discrimination"' 

A human  relations  committee  created  by  ordinance  in  order  to  fulfill  its  function 
of  education,  conciliation,  mediation,  etc.  must  be  able  to  ascertain  the  facts. 
This  necessitates  inclusion  of  the  power  to  conduct  investigations.  Such  power  to 
investigate  can  be  conferred.  It  must  be  stressed  however  that  sueh  power  does 
not  relate  to  the  enforcement  of  civil  rights.  Therefore,  in  answer  to  your  Question 
No.  2,  ordinances  providing*  for  human  relations  committees  may  confer  power 
upon  the  committee  to  conduct  investigations  and  such  conferred  power  wotild  not 
conflict  with  the  Michigan  Constitution  of  1969. 

Frans  J.  Kelley, 

A Korney  General. 

Senator  Hart.  Incidentally,  2 days  ago  the  city  of  Flint  adopted  an 
open-housing  ordinance — the  city  of  Flint,  Mich. 

Senator  Ervin.  The  city  council  adopted  it? 

Senator,  Hart.  Yes. 

Senator  Ervin.  Without  a vote  of  the  people? 

Senator  Hart,  Yes.  Mr.  Chairman,  this  raises  the  most  basic 
question  as  to  ypur  and,. my  responsibilities,  . Do  we  vote. the  way  we 
think  the  majority  of  the  people  yyo old.  like  us  to,  or  do  we  vote 
consistent  with  what  we  feel  is  right  and  wrong? 

Senator  Ervin.  Well,  I think  that  we  are  supposed  to  be  repre- 
sentatives of  the  people,  and  I don’t  believe  Congress  ought  to  rob 
190  million  people  of  their  rights,  especially  when  a large  segment  of 
those  people  have  had  an  opportunity  to  express  an.  opinion  and  have 
said  that  they  don’t  want  to  be  robbed  of  their  rights  in  this  field. 

Senator  Hart.  Let’s  assume  that  1 90  million,  people  elected  that 
they  would  deny  me  my  right  to  go.  to  church  where  I wanted  to.- 
That  is  a pretty  clear  voice.  But  what  is  our  responsibility? 

Senator  Ervin.  Well,  fortunately,  that  is  one  part  of  the  Constitu- 
tion that  thus  far  is  left  intact,  ana  so  that  law  would  be  unconstitu- 
tional. , 

Senator  Hart.  But  I think  it  points  up  the  dilemma  that  confronts 
a public  official  when  there  seems  to  be  an  attitude  reflected  at  the 
polls  which  he  feels  is  not  right.  Under  those  conditions  I think  his 
constituency  is  entitled  to  his  best  judgment.  They  can  yank  him 
out  at  the  end  of  his  term.  But  that  is  the  way  I look  at  it. 
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Senator  Ervin.  Apart  from  all  the  legal  questions,  doesn’t  this 
housing  title  embody  the  policy  that  the  people  of  the  United  States 
shall  not  be  at  liberty  to  create  their  own  residential  housing  patterns, 
and  on  the  contrary,  the  Federal  Government  itself  will  undertake  to 
create  those  housing  patterns  by  the  coercive  power  of  Federal  law? 

Senator  Hart.  I think  it  is  one  more  in  a series  of  actions  which' 
do  restrict  persons  with  respect  to  the  use  and  disposition  of  their 
property,  • I may  like  pink  shingles  on  my  house,  but  the  code  says 
you  shan’t  liave  pink  shingles.  Ur  I may  be  very  comfortable  throw- 
ing my  rubbish  out  the  back  door,  but  I am  not  allowed  to.  1 am  not 
even  allowed^  to  dispose  of  my  own  property  on  my  death,  without 
some  restrictions.  That  doesn't  affect  anybody  but  my  own  family. 
So  we  are  not  talking  about  something  new,  really,  in  that  sense. 

Senator  Ervin.  I don’t  know  of  any  restriction  that  prevents  a 
man  from  disposing  of  his  property  as  he  sees  lit,  with  the  exception 
of  the  fact  that  under  the  laws  of  some  States  he  is  required  to  leave 
a certain  amount  to  his  wife. 

Senator  Hart.  No,  the  law  in  restraint  on  alienation  is  on  our 
books.  I don't  know  about  North  Carolina's. 

Senator  Ervin.  This  law  places  restraints  on  alienation. 

Senator  Hart.  Sure. 

Senator  Ervin.  It  places  a drastic  one. 

Senator  Hart.  Yes,  but  it  is  just  another  one. 

Senator  Ervin.  You  cannot  prefer  a man  of  your  race  or  of  your 
religion  over  a man  of  another  race  or  of  another  religion,  and,  if  you 
do,  you  subject  yourself  to  unlimited  damages,  in  a suit  that  can  be 
brought  by  an  attorney  appointed  by  tho  court  for  the  plaintiff. 
But  no  attorney  is  appointed  by  the  court  for  the  defendant.  It 
seems  to  me  that  does  violence  to  the  concept  of  equal  protection  of 
the  laws — to  have  one  kind  of  a law  for  one  side  of  the  case  and  an 
entirely  different  kind  of  law  for  the  other  side  of  the  case. 

Senator  Hart.  I think  the  circumstances  explain  why  that  differing 
treatment  is  suggested. 

Senator  Ervin.  Yes,  the  circumstances  do.  All  residential  patterns 
throughout  the  country  up  to  the  present  date  are  dictated  more  or 
less  by  the  operation  of  the  free  enterprise  system;  are  they  not? 

Senator  Hart.  Yes. 

Senator  Ervin.  For  example,  let  us  assume  a residential  community 
that  is  inhabited  exclusively  by  people  of  the  Jewish  religion,  and  one 
of  the  residents  must  sell  his  home. 

Senator  Hart.  You  mean  tbiS^is  a resident  who  wants  to  sell  his 
home?  / 

Senator  Ervin.  Wants  to  sell  his  Jiome,  yes,  and  in  making  the  sale 
of  his  house  he  preferred  a person  of  the  Jewish  religion  over- a person 
of  the  Catholic  religion  or  the  Protestant  religion.  He  would  be 
subject  to  a suit,  in  which  he  would  be  immersed  in  an  unlimited 
amount  of  damages  for  any  mental  suffering  or  humiliation,  plus 
punitive  damages  not  to  exceed  $500.  Wouldn't  he? 

Senator  Hart.  If  he  violated  this  act;  yes. 

Senator  Ervin.  Now  wha'  is  inherently  wrong  in  a person  of  the 
Jewish  faith,  residing  in  a Jewish  "communi  ty,  preferring  to  sell  his 
home  to  another  person  of  the  Jewish  faith?  What  is  there  wrong  in 
that? 
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Senator  Hart.  Mr.  Chairman,  I am.  a Homan  Catholic.  Let's 
assume  I wanted  to  sell  my  home;  but  I put  up  a sign  “only  Catholics 
need  apply,"  or  conversely  take  the  sign  that  confronted  my  grand- 
father, “Catholics  don't  need  to  apply."  I hope  I would  bo  os  offended 
by  that  practice  today  as  my  grandfather  was  when  he  tried  to  get  a 
job  in  the  late  1890's.  It  is  just  wrong.  We  want  to  be  judged  as 
individuals  who  are  good  or  bad,  not  while  we  are  60  feet  away-  because 
we  have  a different  akin  color  or  not  by  the  church  from  which  we  are 
seen  to  leave.  Now  it  is  as  simple  as  that. 

Senator  Ervin.  It  is  very  simple,  because  this  bill  would  say  to  a 
person  of  the  Jewish  faith  residing  in  a Jewish  community  that  if  he 
sells  his  property  to  a person  of  the  Jewish  faith  in  preference  to  some 
person  of  another  faith  who  offers  equal  terms,  he  subjects  himself  to 
a lawsuit  in  which  conceivably  a jury  could  award  $1  million,  or  above 
$1  million  for  humiliation  and  mental  anguish.  Now,  isn’t  that  so? 

Senator  Hart.  It  depends  on  what  kind  of  scars  you  leave  on 
society  if  you  tolerate  the  continuance  of  the  limitation  of  what 
we  talk  about  as  the  “American  dream.” 

Senator  Ervin.  Well,  what  is  it? 

Senator  Hart.  One  part  of  that  dream  is  that  everybody  can  dream 
that  the  day  wall  come  when  he  mil  be  able  to  buy  a home,  where  his 
means  permit,  and  not  limit  the  dream  to  white  areas. 

Senator  Ervin.  Well,  the  American  dream  is  that  the  American 
people  should  have  freedom;  is  it  not? 

Senator  Hart,  Freedom,  but  not  freedom  to  be  cruel  to  your 
neighbor. 

Senator  Ervin.  This  bill  would  take  away  from  190  million  Ameri- 
cans the  right  to  be  free  in  the  sale  of  their  property  or  in  the  rental 
of  their  property. 

Senator  Hart.  Provided  only  that  they  shall  not  discriminate. 

Senator  Ervin.  Where  is  there  any  invidious  discrimination  for  a 
person  of  the  Jewish  faith,  residing  in  a Jewish  community,  to  say, 
"I  would  prefer  to  sell  my  property  in  this  Jewish  community  to  a 
person  of  my  faith  rather  than  to  a person  of  another  faith,"  What 
evil  is  there  in  that? 

Senator  Hart.  Perhaps  an  understanding  of  that  depends  on  the 
degree  to  which  one  has  been  a member  of  a minority  group. 

Senator  Ervin.  What  is  there  essentially  evil  in  that? 

Senator  Hart.  I think,  Mr.  Chairman,  that  I could  turn  it  around 
and  say  what  reason  is  there  for  us  to  hesitate  to  insure  that  thAt 
colored  soldier  can  get  decent  housing? 

Senator  Ervin,  You  are  going  off  the  subject. 

Senator  Hart.  No;  I am  not  going  off  the  subject. 

Senator  Ervin.  Yes,  sir. 

Senator  Hart.  I am  staying  Tight  in  the  target.  You  are  going  to 
the  periphery  of  it.  I am  talking  about  the  great  core  of  the  problem, 
the  American  Negro.  We  encourage  him  to  be  responsible.  We 
encourage  him  to  go  to  school  to  advance  himself  economically.  We 
encourage  him  to  nave  a stable  family,  “but  don’t  come  near  me." 
Now  this  is  just  wrong  and  it  invites  great  trouble  down  the  road. 

Senator  Ervin.  Senator/  that  would  be  perfectly  responsive  to  my 
question  if  the  bill  had  been  restricted  to  preventing  discrimination 
in  the  rental  of  housing  to  servicemen,  but  that  is  not  the  main  pur- 
pose of  this  bill. 
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Senator  Hart.  Because  the  serviceman  dramatizes  it,  the  harm, 
the  cruelty  is  the  same  whether  he  is  in  or  out  of  uniform. 

Senator  Ervin.  This  bill  covers  all  residential  property  in  the 
United  States.  It  would  require  a man  who  wanted  to  stay  out  of 
the  toils  of  the  law  and  be  free  from  vexatious  lawsuits,  to  discriminate 
against  people  of  his  race  and  in  favor  of  people  of  other  races,  and 
require  him  to  discriminate  against  people  of  his  religion  and  in  favor 
of  people 'of  other  religions.  Now,  isn’t  that  so? 

Senator  Hart.  I know  what  you  would  say  when  I say  that  the 
law  does  not  require  that.  You  would  say,  “Yes;  but  to  be  safe  from 
a lawsuit  you  have  got  to  do  it  that  way.” 

Senator  Ervin.  Yes. 

Senator  Hart.  Well,  that  depends  on  the  prudence  of  enforcement, 
and  that  is  separate  and  distinct  and  apart  from  our  discussion  of  the 
provisions  of  the  bill. 

Senator  Ervin,  Doesn’t  the  word  “discriminate”  mean  that  a 
man  is  making  a choice  between  alternative  courses  of  conduct? 

Senator  Hart.  I propose  an  easy  definition — but  I doubt  if  it  is 
precise  enough  for  use  in  the  dictionary — to  say  that  we  shall  treat 
people  on  the  same  terms  in  comparable  situations,  and  not  inject 
the  question  of  how  do  you  spell  your  name,  what  is  your  color,  where 
do  you  go  to  church.  And  that  is  a pretty  good  method  on  which  to 
base  a society,  and  where  we  fail  to  do  it,  we  ought  to  take  corrective 
action. 

Senator  Ervin,  Don't  you  discriminate— I am  not  speaking 
racially — but  don’t  you  discriminate  scores  of  times  every  day  between 
one  course  of  conduct  or  another? 

: Senator  Hart.  Yes,  surely. 

Senator  Ervin.  And  so  the  only  way  a man  would  be  safe  if  this  bill 
were  enacted  into  law,  would  be  for  him  to  decide  against  people  of  his 
own.  race  and  his  own  religion  in  favor  of  people  ot  another  race  and 
another  religion.  Otherwise  he  could  be  embroiled  in  a lawsuit, 
couldn’t  he? 

Senator  Hart.  I think,  Mr.  Chaiiman,  you  are  suggesting  that  the 
bill  is  impossible  of  enactment  because  either  way  you  play  it  under 
those  conditions 

Senator  Ervin.  No.  t , 

Senator  Hart  (continuing).  You  violate  the  law,  because  you  are 
rejecting  your  fellow  because  he  is  of  your  faith,  and  it  would  be  a 
colored  judgment. 

Senator  Ervin.  The  difference'  is  that  the  bill  is  passed  for  one 
segment  of  society  and  not  for  the  other  segments  of  society. 

Senator  Hart.  This  bill  is  goirfjr  to  be  passed  for  the  benefit  of 
our  society. 

Senator  Ervin.  It  is  proposed  for  the  purpose  of  making  people 
discriminate  against  the  people  of  their  race  and  their  religion  in 
favor  of  people  of  other  races  and  other  religions  when  they  sell  or 
rent  their  property.  That  is  the  practical  effect  of  the  bill  and  that  is 
what  the  bill  is  intended  for,  isn’t  it? 

Senator  Hajit.  I think  the  bill,  is  intended,  4 Mr,  Chairman,  as  I 
indicated  at  the  outsetj,  to  insure  against , discrimp atiop  based  on  race, 
religion,  or  color,  and  that  is  a very  desirable  objective  in  my  book. 

Senator  Ervin.  In  other  words,  if  a man  in  making  a sale  or  rental 
of  his  property,  in  any  way  allows  any  consideration  of  race  or  religion 
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to  enter  his  mind  and  then  reaches  the  conclusion  that  it  would  be 
more  appropriate  to  sell  or  rent  his  property  to  a person  of  his  own 
race  or  nis  own  religion  he  would  be  violating  this  statute,  wouldn't 
he? 

Senator  Hart.  Mr.  Chairman,  the  language  isn’t  all  that  complex. 

Senator  Ervin.  It  is  as  simple  as  that. 

Senator  Hart.  But  what  is  good,  what  is  desirable  about  the  con- 
tinuation of  ghettos?  Unless  you  have  a law  like  this,  how  are  you 
ever  going  to  break  them?  How  are  they  ever  going  to  escape? 
And  isn't  our  society  better  for  their  escape  and  the  elimination  of 
the  ghetto? 

Senator  Ervin.  Well,  why  rob  everybody  of  their  rights,  to  ac- 
complish that  purpose? 

Senator  Hart.  I would  not  support  the  purpose  if  it  is  to  sustain 
a ghetto, 

Senator  Ervin.  Well,  that  is  what  this  bill  does.  It  robs  190 
million  people  of  their  right  to  sell  and  rent  their  property  to  whom 
they  choose. 

Senator  Hart,  Senator,  not  to  extend  the  argument,  I don't 
interpret  it  that  wav  but  I know  you  do. 

Senator  Ervin.  Well,  I think  it  is  indisputable  that  this  bill  is 
designed  to  deter  white  people  from  selling  or  renting  their  homes  to 
members  of  their  own  race  when  members  of  other  races  desire  to 
purchase  or  rent  them,  and  it  is,  therefore,  designed  to  make  them 
discriminate  in  favor  of  other  races  and  other  religions. 

Senator  Hart.  I remember,  Mr.  Chairman,  somewhat  the  same 
line  of  discussion  with  respect  to  the  public  accommodations  section. 
I know  there  is  a distinction  which  you  dan  draw. 

Senator  Ervin,  Yes, 

Senator  Hart,  But  the  same  argument  is  made. 

Senator  Ervin,  Yes,  and  I was  opposed  to  the  public  accommo- 
dations provision  because  I am  opposed  to  the  destruction  of  liberty. 
I believe  if  people  don’t  have  the  liberty  to  do  what  the  Government 
thinks  is  unwise  as  well  as  to  do  what  the  Government  thinks  is  wise, 
they  have  no  liberty  whatever. 

_ Senator  Hart.  I can’t  count  on  you  for  a very  good  auto  safety 
bill  then,  can  I? 

Senator  Ervin,  Yes,  you  can. 

Senator  Hart.  That  certainly  deserves  going  through 

Senator  Ervin.  That  is  different.  No  man  has  the  right  to  get 
on  a highway  and  run  over  other  people. 

Senator  Hart.  Why?  Because  it  hurts  people. 

Senator  Ervin.  But  a person  ought  to  have  a right  to  sell  his 
property  to  anyone  he  may  select,  but  we  could  pursue  this  at  great 
length  and  l am  satisfied  that  I wouldn't  be  able  to  convert  you  to  my 
sound  views  on  this  subject. 

I just  want  to  ask  you  one  more  question,  I have  placed  in  the 
record  at  your  request  a report  prepared  by  Vincent  A.  Doyle.  Mr. 
Doyle  is  Legislative  Attorney  for  the  Legislative  Reference  Service  of 
the  Library  of  Congress.  He  says 

Senator  Hart.  This  is  his  statement  you  are  reading? 
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Senator  Ervin.  I am  reading  his  statement: 

There  is  not  Vnuoh  doubt  that  Title  IV  lays  a heavy  federal  hand  on  areas  of 
rights  which  had  heretofore  been  considered  private.  It  admits  no  exceptions  to 
its  restrictions.  The  private  religious  home  which  rents  accommodations  to  the 
elderly  of  its  faith  would  no  longer  be  able  to  exclude  members  of  other  faiths. 
The  Swedish  Old  Folks  Home  would  be  required  to  open  its  doors  to  the  elderly 
of  other  ancestry.  The  owner  of  a home  that  has  fallen  on  hard  times  and 
decides  to  rent  a few  rooms  to  tide  him  over  would  have  his  choice  of  tenants 
oirou  inscribed. 

There  is  no  doubt  that  his  statement  is  correct,  is  there? 

Senator  Hart.  That  what,  sir? 

Senator  Ervin.  That  statement  in  your  opinion  is  undoubtedly 
correct,  isn’t  it? 

Senator  Hart.  I believe  it  is. 

Senator  Ervin.  Thank  you. 

Senator  Hart.  But  you  know  that  “heavy  hand”  has  been  laid  a 
number  of  other  times,  and  when  it  was  laid,  there  were  many  who 
were  shocked  by  its  imposition.  But  in  the  passage  of  time,  we 
generally  concluded  that  the  extension  of  the  power  was  right,  and  we 
can  begin  with  the  prohibition  against  hiring  kids  7 years  old  to  dig 
coal,  and  go  all  down  the  line,  and  I think  in  the  long  run  we  are  the 
better  for  Having  done  each  of  those  things. 

Senator  Ervin.  Yes,  and  you  and  I have  reached  a point  of  agree- 
ment. I will  agree  with  you  the  history  of  the  world  shows  that  the 
thirst  of  government  for  more  power  over  the  lives  of  people  is  insati- 
able, and  that  it  cannot  he  stayed  short  of  tyranny,  unless  it  is  re- 
strained by  a Constitution  which  it  is  required  to  observe.  It  was 
for  that  very  reason  that  the  founders  put  in  the  Constitution  the  due 
process  of  law  clause  providing  that  people  should  not  be  deprived  of 
their  property  without  due  process  of  law. 

Senator  Hart.  Yes,  but,  Mr.  Chairman 

Senator  Ervin.  A multitude  of  decisions  down  to  this  date,  which 
may  be  reversed  any  minute,  have  said  that  among  the  rights  of 
property,  secured  by  the  due  process  clause,  is  the  right  to  sell  or  rent 
your  property  to  whom  you  please. 

Senator  Hart.  Mr.  Chairman,  in  that  review  of  history,  where  you 
suggest  that  all  that  has  happened  is  extension  of  Government  with 
consequent  denial  or  reduction  of  freedom,  I think  in  most  of  those 
cases  you  can  identify  a new  and  perhaps  a more  desirable  element  of 
freedom  as  a result  of  restraint. 

I was  prohibited  from  minting  my  own  money  centuries  ago,  but 
the  flow  of  commerce  was  accelerated  because  of  this  security  with 
respect  to  the  exchange. 

When  I was  prohibited  from  marketing  milk  , unless  it  had  certain 
treatment,  my  freedom  was  denied,  but  the  community’s  freedom  was 
protected  in  that  it  got  a more  secure  milk  supply.  Conceivably, 
restraining  one  from  discriminating  in  the  sale  of  property  will  make 
all  of  us  a little  stronger  because  we  will  have  a better  conscience. 

Senator  Ervin.  Yes,  make  the  Government  stronger  and  us  weaker. 
Of  course,  you  can  adopt  the  theory  that  people  should  have  no 
freedom  to  make  any  choices  and  the  Government  should  make  all 
choices  for  them.  Since  the  Government  is  all-Wise  and  the  people 
all-foolish,  the  decisions  of  the  people  Would  be  unwise  and  tne  de- 
cisions of  the  Government  wise.  Of  criurse,  all  of  the  people  would 
be  slaves.  Thank  you. 
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Senator  Hart.  Think  you  very  much.' 

Senator  Ervin.  I am  sorry  to  nave  detained  you  SO;  long.  . 

Mr.  Autry.  Mr.  Chairman,  the  next  witness  is  the  Honorable  John 
Sparkman,  Senator  from  Alabama,  and  chairman  of  the  Subcommittee 
on  Housing  of  the  Senate  Labor  and  Public  Welfare  Committee. 

Senator  Ervin.  Senator,  we  are  delighted  to  have  yoU  with  us. 

STATEMENT  OF  HON.  JOHN  SPARKMAN,  U.S.  SENATOR  FROM 
THE  STATE  OF  ALABAMA 

Senator  Sparkman.  Thank  you,  Mr.  Chairman.  Mrl  Chairman, 
for  30  years  I have  worked  to  provide  safe,  decent,  and  sanitary 
housing  for  America’s  citizens. 

Senator  Ervin.  If  I may  interject  myself  at  this  point,  I would  say 
that  there  is  no  human  being  in  the  United  States  who  has  done  as 
much  to  accomplish  that  purpose  as  you  have. 

Senator  Sparkman.  Thank  you,  Mr.  Chairman,  Legislation  which 
I have  sponsored  and  legislation  which  I have  supported  has  made  it 
possible  for  millions  of  Americans  to  own  their  own  homes. 

I think  I may  say  that  I know  something  about  housing  and  some  of 
the  problems  connected  with  it..  And  that  is  why  I am  dismayed  by 
the  housing  provisions  of  the  legislation  you  are  considering  today. 

As  a lawyer  I am  disheartened  by  the  provisions  of  the  proposals 
which  would  limit  State  power  of  law  enforcement  and  Which  would 
further  erode  the  principle  of  federalism. 

And  os  an  American,  l am  hopeful  that  this  bill  will  hot  become  law. 

My  first  objection  to  the  bousing  provision  is  that  it  clearly  violates 
the  right  to  the  free  use  and  disposal  of  property. 

Throughout  the  history  of  Anglo-American  law,  the  distinguishing 
feature  between  types  of  ownership  has  been  in  the  degree  to  which  an 
individual  could  use  and  dispose  of  Ins  property. 

Mr.  Chairman,  this  bill,  if  adopted,  would  irrevocably  destroy  that 
right.  The  private  owner  would  no  longer  have  a free  choice  in 
selecting  his  buyer.  He  would  no  longer  have  a free  choice  of  sales 
price  or  conditions  of  sale.  The  lahdlord  could  hot  exercise  his  own 
free  will  in  selecting  the  tenants  who  will  share  his  home  with  him. 

Let  me  emphasize  that  this  bill  applies  to  every  room  for  rent  in 
every  home  in  America,  every  apartment  and  every  house.  There  are 
no  exceptions. 

The  legal  significance  of  the  property  right  was  recognized  by  the 
eminent  jurist,  Blackstone,  when  he  observed: 

There  la  nothing  which  bo  generally  strikes  the  Imagination,  and  engages  the 
affections  of  mankind,  as  the  right  of  property;  or  that  sole  * * * dominion,  which 
one  man  claims  and  exercises  over  the  external  things  of  the  world,  in.  total 
exclusion  of  the  right  of  any  other  individual  in  the  universe. 

Now,  Mr.  Chairman,  things  have  changed  since  Blackstone.  The 
property  right  is  no  longer  an  absolute  right.  But  in  those  areas 
where  it  has  been  limiteaL  there  has  been  a tangible  real  harm  from 
which  the  society  had  to  be  protected.  And  there  has  been  a strong 
legal  basis  for  the  protective  action. 

Where  is  the  legalbas^  for  this  action  that  is  proposed?  . 

This  invasion  of  rights  applies  equally  to  homes  which  in  no  legal 
or  logical  manner  are  connected  with  interstate  commerce. 
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This  invasion  of  rights  applies  equally  to  property  transactions 
which  create  no  threat  to  the  peace,  security,  health  or  safety  of  a 
community  and  hence  provide  no  legal  basis  tor  the  proper  exercise 
of  State  police  power. 

This  invasion  of  rights  cannot  be  said  to  rest  upon  the  "due  process" 
clause  of  the  14th  amendment,  Interpretation  of  that  right  has  uni- 
formly been  that  it  applies  only  to  action  by  State  agencies,  and  not 
to  those  of  individuals. 

Where  is  the  legal  basis  for  such  repugnant  Federal  action? 

The  answer,  Mr.  Chairman,  is  that  there  is  none. 

It  is  an  arrogation  of  power,  unprecedented,  unjustified,  and  unwise. 
But  strong  voices  have  been  raised  in  support  of  this  bill. 

We  are  told  that  this  bill  is  the  ultimate  action  to  solve  all  social 

Kroblems.  We.  are  told  that  this  bill  is  a panacea,  a cureall  for  our 
ration’s  social  ills. 

But,  Mr,  Chairman,  we  have  heard  that  argument  before.  With 
the  introduction  of  every  so-called  civil  rights  hill  in  the  past,  advo- 
cates of  each  bill  have  told  us  in  effect,  "This  is  the  last  one.  This 
is  the  answer.” 

What  has  been  the  result?  There  have  been  street  demonstrations, 
and  disorders  with  the  passage  of  each  new  bill. 

There  has  developed  a malignant  theory  that  if  a group  has  a grips 
in  our  society,  it  takes  to  the  streets  to  solve  it. 

. The  results  of  each  and  every  piece  of  so-called  civil  rights  legisla- 
tion in  the  p.RBt  should  be  proof  enough  that  the  Congress,  cannot 
legislate  solutions  to  problems  of  human  relations.  Social  engineering 
by  legislative  edict  has  been  proved,  grossly  ineffective. 

We  are  also  told,  that  this  bill  is  addressed  to  the  controversy 
between  property  rights  and  so-called  human  rights.  And  we  are 
asked  to  believe  that  somehow  the  former  ore  unworthy  and  the 
latter  are  an  ultimate  good. 

The  first  answer  to  that  argument  is  that  the  ownershipof  property 
is  a human  right. 

The  second  answer  is  given  by  no  less  a liberal  spokesman  for  human 
rights  than  Walter  Lippmann  when  he  said: 

It  has  been  the  fashion  to  speak  of  the  conflict  between  human  rights  and 
property  rightB,  and  from  this  it  has  coma  to  be  widely  believed  that  the  cause  of 
private  property  iB  tainted  with  evil  and  should  not  be  espoused  by  rational  and 
elvilizoa  men.  In  so  far  as,  these  ideas  refer  to  . . . great  impersonal  corporate 
properties,  they  make  sense,  . , . But  the  issue  between  the  giant  corporation 
ana  the  public  should  not  be  allowed  to  , obscure  the  truth  that  the  only  dependable 
foundation  of  personal  liberty  is  the  personal  economic  security  of  private  property. 

Mr.  Lippmann  went  on  to  draw  the  conclusion  "Private  property 
was  the  original  source  of  freedom/  It  is  still  its  main  bulwark.” 

Now,  Mr.  Chairman,  those  of  us  who  support  this  point' of  view 
are  always  the  subject  of  attack.  We  are  pictured  as  supporting 
the  greedy  landlord  who  stands  in  the  doorway  turning  away  the 
poor,  but  deserving  applicants.  We  are  labeled  "bigots,”  and  we  are 
told  that  we  are  biased,  reactionary,  ignorant,  and'  prejudiced/ 
These  labels  are  but  semantic  substitutions  -for  thinking,  which 
cannot  obscure  the  fact  that  this  proposal  simply  means  a Federal 
official  can  tell  me  to  whom  and  under  what  circumstances  I can  sell 
my  home. 
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This  proposal  simply  means  that  my  freedom  of  choice  and  freedom 
of  association  must  be  sacrificed  for  no  legal  reason  and  for  no  rational 
basis. 

I think  also,  Mr.  Chairman,  that  this  bill,  if  passed,  will  have  results 
not  anticipated  by  its  supporters.  Consider  the  following  hypo- 
thetical example:  A church  group  which  had  purchased  property  for 
construction  of  a home  for  its  elderly  could  not  legally  build  such  a 
home  for  the  exclusive  use  of  members  of  its  faith.  This  example  is 
but  one  of  many  that  show  the  danger  of  such  sweeping  delegation  of 
power. 

I may  say,  Mr.  Chairman,  I take  n great  deal  of  pride  in  legislation 
that  I sponsored  that  made  it  possible  for  the  building  of  homes 
specially  designed  for  elderly  people,  and  as  might  well  be  expected, 
the  various  church  groups  throughout  the  country  have  been  leaders 
in  taking  advantage  of  that  program  that  is  provided  for  under  the 
law,  of  providing  a place  where  their  elderly  retired  people  may  live, 
and  this  bill,  if  enacted  into  law,  would  destroy  that  very  helpful 
program  that  has  been  designed  and  has  been  accomplishing  so  much 
good.  Many  more  could  be  given,  but  I think  this  is  a good  example. 

That  leads  me  to  the  final  objection  I have  to  this  part  of  the  bill. 

The  whole  process  of  democracy  is  one  designed  to  draw  legal,  ra- 
tional limits  between  the  rights  of  various  citizens.  No  right  is  an 
absolute  right. 

We  all  know  that  the  right  to  free  speech  does  not  extend  to  shout- 
ing “fire”  in  a crowded  theater.  It  has  been  said  that  my  right  to 
swing  my  fist  ends  at  my  neighbor's  jaw. 

In  like  manner,  this  bill  is  an  attempt  to  choose  between  two  na- 
tional policies.  The  right  of  the  property  owner  to  sell,  rent,  or  lease 
bis  property  is  a right  supported  by  many  centuries  of  Anglo-American 
law. 

The  right  of  a buyer  to  buy  any  house  anywhere  is  a right  never 
before  established. 

I believe  that  it  is  at  this  point  that  we  must  support  the  established 
right.  The  fundamental  difference  between  our  free  enterprise  system 
and  totalitarianism  is  the  right  of  free  property. 

This  bill  infringes  on  that  right. 

But  the  weaknesses  of  this  bill  are  not  confined  to  any  one  section. 
Other  sections  of  the  bill  attack  the  traditional  Federal-State  relation- 
ships in  State  law  enforcement  matters  and  the  selection  of  State 
juries. 

Congress  has  no  legal  right  to  destroy  the  division  that  has  always 
existed  between  the  Federal  and  State  legal  Bystems,  and  it  was  estab- 
lished under  the  Constitution  itself.  This  action  is  nothing  but  a 
naked  encroachment  on  the  valid  legal  power  of  the  State. 

You  know,  Mr.  Chairman,  the  erosion  of  the  principle  of  federalism 
is  a phenomenon  so  often  occurring  that  I fear  it  is  beginning  to  lose 
its  impact.  No  greater  indictment  could  be  made  of  our  performance 
as  national  legislators  than  that  we  failed  to  understand  the  signifi- 
cance of  that  erosion. 

During  my  30  years  in  Congress,  I have  witnessed  more  and  more 
attempts  by  various  groups  to  resolve  all  their  problems  at  the  Fed- 
eral level  without  even  considering  that  there  might  be  a workable 
solution  found  at  the  local  level.  I for  one,  am  a firm  believer  in  the 
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abilities  and  aptitudes  of  the  many  fine  people  responsible  for  our  local 
governments.. 

Many  problems  call  for  a special  solution  which  can  best  be  deter- 
mined by  local  initiative.  I submit  that  the  Federal  Government 
does  not  always  have  the  last  word  in  problem  solving.  True,  situa- 
tions arise  in  our  complex  society  which  call  for  assistance  from  the 
Federal  Government  and  this  cannot  be  ignored. 

But  as  legislators,  we  should  allow  the  States  and  the  local  com- 
munities to  meet  the  challenge  of  resolving  their  own  difficulties 
before  running  to  Washington  to  seek  a solution. 

Mr.  Chairman,  I have  confidence  in  the  people  at  the  grassroots 
level. 

No  greater  attack  could  be  made  on  any  bill  than  that  it  furthers 
the  destruction  of  federalism. 

The  ignominious  proposal  to  put  the  Federal  Government  in  the 
business  of  selecting  state  juries  deals  a lethal  blow  to  our  dual  system 
of  government. 

The  right  to  trial  by  jury  is  one  of  the  oldest  and  most  cherished 
rights  of  man.  It  was  Thomas  Jefferson  who,  in  his  first  inaugural 
address  said  that: 

Trial  by  juries  form  the  bright  constellation  which  has  gone  before  us,  and 
guided  bur  steps  through  an  age  of  revolution  and  reformation  . . . should  we 
wander  from  them  In  moments  of  error  or  alarm,  let  us  hasten  to  retrace  our 
steps  and  to  regain  the  road  which  alone  leads  to  peace,  liberty,  and  safety. 

For  centuries  the  right  to  trial  to  jury  has  been  one  of  the  bulwarks 
against  tyranny.  The  jury  trial  is  one  of  a citizen's  oldest  protections 
against  the  power  of  the  sovereign. 

This  bill  destroys  that  protection  because  the  sovereign  is  now 
involved  in  choosing  the  jury. 

The  jury  svatem  is  worth  protecting.  It  is  the  best  trial  system 
ever  devised  by  freemen.  It  should  not  be  tampered  with. 

Federal  jury  packing  is  not  the  answer  to  any  problems  of  our 
society. 

In  summary,  Mr.  Chairman,  this  bill  is  an  ill  advised  attempt  to 
subvert  the  rights  of  States  and  the  rights  of  peoples  to  the  arbitrary 
commands  of  the  Federal  Government. 

This  bill  rests  on  no  legal  basis  and  its  passage  would  be  a serious 
blow  to  basic  American  philosophy  and  American  law. 

It  must  be  rejected.  . 

Senator  Ervin,  Senator,  I would  like  to  call  your  attention  to  a 
magnificent  statement  by  Justice 'Harlan  in  his  concurring  opinion 
in  Peterson  v,  Greenville  373  U.£>.  244.  He  says  in  effect  that  in 
controversies  of  this  kind  we  have  a <jlash  between  liberty  and  equality. 
I wanted  t.o  direot  your  attention  to  this:  \ 

Freedom  of  the  individual  to  dispose  of  his  property  as  he  Bees  St,  to  be  arbi- 
trary, capricious,  even  unjust  in  his  public  relations  are  things  entitled  to  a 
large  measure  of  protection  from  governmental  interference.  This  liberty  would 
be  over-ridden  in  the  name  of  equality  if  the  strictures  of' the  14th  Amendment 
were  applied  to  governmental  and  private  action  without  distinction. 

Don’tyou  agree  that  if  a man  has  to  conduct  himself  according 
to  the  dictates  .of  the  Government^ he  has  no  liberty?  And  isn't  one 
of  the  fundamental  purposes  of  this  bill  to  deprive  him  of  liberty  jn 
respect,  to  his  private  property?  ! 
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Senator  Sparkman.  I think  the  statement  of  Justice  Harlan  is 
incontrovertible,  and  I certainly  agree  with  the  conclusions  stated 
by  the  distinguished  ohairman. 

Senator  Ervin.  And  he  adds  to  this  opinion,  also,  something  that 
you  ealled  attention  to  very  eloquently: 

Also  Inherent  in  the  concept  of  state  action  arc  values  of  Federalism,  a recog- 
nition that  there  are  areas  of  private  rights  upon  which  federal  power  Bnould  not 
lay  a heavy  hand  and  which  should  more  properly  be  left  to  the  more  precise 
instruments  of  local  authority. 

Now  do  you  know  of  any  decision  ever  handed  down  which  holds 
that  the  Federal  Government  has  power  to  legislate  in  respect  to  the 
title  to  real  estate  or  the  use  of  real  estate  within  the  borders  of  the 
State,  in  the  hand  of  private  owners? 

Senator  Sparkman.  None  whatsoever. 

Senator  Ervin.  Hasn't  it  always  been  considered  that  under  the 
Constitution,  tho  sole  power  to  regulate  the  disposition  and  the  use  of 
privately  owned  property  belongs  to  the  States  and  that  the  Federal 
Government  has  no  authority  whatever  in  this  field? 

Senator  Sparkman.  I certainly  agree  with  that  statement. 

Senator  Ervin.  And  isn't  the  housing  provision  of  this  bill  totally 
incompatible  with  that  principle? 

Senator  Sparkman.  It  certainly  is,  in  my  opinion. 

Senator  Ervin.  I want  to  call  your  attention  to  something  in  the 
report  from  the  Library  of  Congress  by  Vincent  A.  Hoyle,  which  I 
am  making  a part  of  the  record  at  the  request  of  the  distinguished 
Senator  from  Michigan.  Mr.  Doylo  says  this: 

There  ie  not  much  doubt  that  Title  IV  lays  a heavy  federal  hand  on  areas  of 
rights  which  ,hdve  heretofore  been  considered  private*  It  admits  of  no  exceptions 
to  its  restrictions.  The  private  religious  home  which  rents  accommodations  to 
the  elderly  of  its  faith  would  no  longer  be  able  to  exclude  members  of  other  faiths. 
The  Swedish  Old  Polks  Home  would  be  required  to  open  its  doors  to  the  elderly 
of  other  ancestries*  The  owner  of  a home  who  has  fallen  upon  hard  times  and 
decides  to  rent  a few  rooms  to  tide  him  over  would  have  his  choice  of  tenants 
circumscribed* 

As  I construe  that  statement,  it  is  in  complete  harmony  with  the 
points  which  you  have  made  in  your  statement. 

Senator  Sparkman.  I think  it  coincides. 

Senator  Ervin.  Now  in  Forsyth  County,  N.C.,  at  the  present 
moment  members  of  the  Jewish  faith  are  erecting  a home  for  elderly 
members  qf  their  faith. 

I will  ask  you  if  this  bill  should  become  law  and  be  upheld  as  valid, 
could  not  members  of  other  faiths  go  there  and  compel  the  manager 
to  receive  them  as  renters  notwithstanding  the  fact  that  the  home 
was  built  by  Jews  solely  for  the  benefit  of  the  elderly  of  the  Jewish 
faith. 

Senator  Sparkman.  That  would  be  true.  That  would  be  the  case. 

Senator  Ervin,  Is  there  not  a principle  known  as  freedom  of  asso- 
ciation which  is  sanctioned  by  the  first  amendment  as  interpreted  by 
the  Supreme  Court  of  the  United  States  in  a number  of  cases,  and 
does  not  this  principle  guarantee  to  all  Americans  the  right  to  associate 
together  to  accomplish  legitimate  purposes? 

Senator  Sparkman.  It, certainly  does. 

Senator  Ervin.  And  while  no  law  is  valid  which  bars  a man’s 
power  to  sell  or  rent  his  property  to  any  individual  of  any  race  or 
religion,  didn't  the  Supreme  Court  declare  in  Shelley  v.  Kraemer  that 
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if  the  people  of  a community  by  voluntary  action  maintained  a resi- 
dential neighborhood  for  members  of  their  race,  that  there  is  nothing 
in  the  14th  amendment  to  invalidate  such  action? 

Senator  Sparkman.  I believe  the  chairman  is  correct. 

Senator  Ervin,  And  do  you  not  think  that  freedom  of  association 
guaranteed  by  the  first  amendment  gives  members  of  any  race  a right, 
which  cannot  be  abrogated  by  Federal  law,  to  maintain  their  com- 
munity for  people  of  their  own  race? 

Senator  Sparkman.  I agree  with  the  chairman  in  his  conclusion. 

Senator  Ervin.  Title  IT  undertakes  to  establish,  does  it  not,  a rule 
of  procedure  for  State  courts.  It  passes  upon  the  question  whether 
or  not  people  have  been  excluded  from  juries  on  account  of  their  race 
or  their  repgion  or  their  sex  or  their  national  origin  or  their  economic 
status? 

Senator  Sparkman.  That  is  title  II. 

Senator  Ervin.  Are  you  familiar  with  any  act  of  Congress  that 
has  been  passed  since  George  Washington  took  his  first  oath  of  office 
as  President  of  the  United  States  whereby  the  Congress  undertook  to 
prescribe  rules  of  procedure  to  govern  State  courts? 

Senator  Sparkman.  Not  at  all,  and  in  fact,  some  very  strong 
statements  have  been  made  against  any  such  action. 

Senator  Ervin.  Now  Chief  Justice  Samuel  P.  Chase  stated  in  the 
celebrated  case  of  Texas  v.  White  that  the  Constitution  in  all  of  its 
provisions  looks  to  an  indestructible  union  composed  of  indestructible 
States.  Can  such  a union  exist  if  Congress  has  the  right  to  supplant 
the  State's  power  to  prescribe  rules  of  procedure  for  the  operation  of 
its  own  courts?  Wouldn't  that  negative  the  federal  system  as  a vital 
part  of  our  constitutional  Government? 

Senator  Sparkman.  Yes  it  would  be  contrary  to  the  intent  of  the 
Constitution  and  to  our  system  of  government. 

Senator  Ervin.  Doosn’t  title  II  provide  in  effect  that  an  attorney 
in  a case  can  assert  that  the  provisions  with  reference  to  the  compo- 
sition of  jurios  have  been  violated,  and  without  offering  any  basis 
for  his  assertions,  require  all  of  the  jury  officials  in  the  jurisdiction 
involved  to  come  in  and  make  a disclosure  of  all  details  about  how 
they  select  the  jurors? 

Senator  Sparkman.  That  is  the  import  of  the  language. 

Senator  Ervin.  And  he  can  do  that  without  making  any  proof  that 
there  is  any  basis  for  his  assertions : can  he  not? 

Senator  Sparkman.  It  could  be- done  on  a simple  charge.  / 

Senator  Ervin.  And  even  afteVhe  receives  the  sworn  statement  of 
the  jury  officials,  and  that  sworn' statement  shows  that  there  has  been 
no  violation  of  the  statute,  he  can  then  cross-examine  those  jury 
commissioners  and  any  other  person  concerning  any  matter  relevant 
to  the  question  whether  there  has  been  any  poison  denied  the  right 
to  serve  on  the  jury  on  account  of  his  race  or  his  national  origin  or  his 
sex  or  his  economic  status;  can’t  he? 

Senator  Sparkman.  That  is  right.  , It  brings  the  Federal  Govern- 
ment right  into  the  jury  box. 

Senator  Er^in.  I will  ask  you  as  a matter  of  fact  if  any  lawyer 
could  not  virtually  prevent  any  case  froip  ever  coming  to  trial,  under 
the  provisions  of  this  hill,  owing  to  the  fkot  that  it  would  be -relevant 
for  him  to  inquiro  into  the  race,  the  national  origin,  the  sex,  the  religion, 
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and  the  economic  status  of  evory  adult  whose  name  either  appeared 
in  the  jury  box  or  whose  name  was  excluded  from  the  jury  box? 

Senator  Sparkman.  There  could  be  almost  interminable  delay. 

Senator  Ervin.  And  is  it  not  true  that  in  most  of  the  rural  counties 
of  the  United  States  with  Which  you  uro  familiar  the  courts  of  general 
jurisdiction  meet  only  for  limited  periods  of  time  at  stated  intervals 
throughout  the  year,  and  under  this  title  would  this  not  provide  a 
method  by  which  a lawyer  could  prevent  the  average  case  from  ever 
coming  to  trial? 

Senator  Sparkman.  The  Senator  is  correct. 

Senator  Ervin.  And  he  could  do  all  of  that  without  showing  there 
is  any  basis  for  his  action  whatever;  can't  he? 

Senator  Sparkman.  That  is  correct. 

Senator  Ervin.  Now,  just  one  Question  with  reference  to  title  III. 
Under  existing  law,  the  Attorney  General  can  bring  suits  to  desegre- 
gate school  districts  only  if  he  has  a complaint  that  discrimination  has 
existed  in  those  school  districts,  and  only  if  the  persons  making  the 
complaint  are  unable  financially  to  maintain  the  cost  of  the  litigation 
themselves.  Isn't  that  your  understanding  of  existing  law? 

Senator  Sparkman.  That  is  correct. 

Senator  Ervin.  Now,  does  not  title  III  vest  in  the  Attorney  General 
the  absolute  authority  to  bring  desegregation  suits  without  any  com- 
plaint being  made,  and  without  making  any  inquiry  into  the  financial 
ability  of  any  body  to  bring  suits? 

Senator  Sparkman.  That  is  right. 

Senator  Ervin.  Individually. 

Senator  Sparkman.  He  can  start  an  action  any  time  he  personally 
wishes  to  do  so. 

Senator  Ervin.  Is  it  not  one  of  the  fundamental  principles  of  our 
Constitution  that  constitutional  rights  are  individual  rights,  and 
whether  they  are  to  be  exercised  or  not  is  a matter  solely  for  the  de- 
termination of  the  individual  possessing  the  right? 

Senator  Sparkman.  That  is  correct. 

Senator  Ervin.  Does  not  title  III  vest  in  the  Attorney  General 
power  to  do  violence  to  that  constitutional  principle,  and  to  make 
the  determination  himself  whether  or  not  rights  which  belong  to 
individuals  shall  bo  exercised  even  in  cases  where  those  individuals 
may  not  wish  to  exercise  those  rights? 

Senator  Sparkman.  That  is  right. 

Senator  Ervin.  After  the  decision  in  the  Brown  case,  on  remand,  did 
not  the  Federal  courts  in  South  Carolina  and  Kansas  declare  that  the 
Brown  case  did  not  require  integration— that  it  merely  prohibited 
discrimination  consisting  of  the  exclusion  of  a child  from  a particular 
school  on  account  of  his  race? 

Senator  Sparkman.  That  is  right. 

Senator  Ervin.  And  did  not  those  courts  declare  and  have  not 
other  Federal  courts  since  declared  that  the  Constitution  docs  not 
require  integration?  It  merely  prohibits  exclusion  from  schools  on 
the  basis  of  race,  and  if  all  the  schools  of  a community  are  open  to  all 
children  regardless  of  race  there  is  no  violation  of  the  Constitution 
involved. 

Senator  Sparkman.  That  is  my  understanding. 

Senator  Ervin.  And  wouldn't  title  III  in  practical  operation  give 
the  Attorney  General  the  power  to  nullify  tne  interpretation  made 
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of  the  Constitution  in  the  Brown  case,  regardless  of  the  wishes  of  the 
people  of  the  Communities? 

Senator  Sparkman.  It  certainly  would  give  the  Attorney  General 
that  power. 

Senator  Ervin.  Now,  with  reference  to  title  V,  which  purports  to  be 
based  in  part  on  the  14th  amendment,  does  not  the  1st  section  of  the 
14  th  amendment  merely  provide  that  no  State  shall  deprive  any  person 
of  the  privileges  and  impunities  of  Federal  citizenship  or  of  due  process 
of  law  or  of  the  equal  protection  of  the  laws?  Isn't  that  its  substance? 

Senator  Sparkman.  That  is  the  provision. 

Senator  Ervin.  No  power  whatever  is  given  to  Congress  under 
those  words  to  regulate  or  to  deal  with  anything  except  the  prohibi- 
tions on  certain  kinds  of  State  action;  is  that  not  true? 

Senator  Sparkman.  That  is  my  interpretation. 

Senator  Ervin,  And  does  not  section  6 of  the  14th  amendment 
merely  provide  that  Congress  shall  have  the  power  to  pass  legislation 
which  is  appropriate  to  enforce  those  prohibitions  against  the  for- 
bidden State  action? 

Senator  Sparkman.  The  Senator  is  correct. 

Senator  Ervin.  And  hasn't  every  authoritative  decision  of  the 
Supreme  Court  of  the  United  States  and  of  all  of  the  lower  Federal 
courts  from  the  time  the  14th  amendment  was  ratified  stated  that 
section  5 does  not  reach  individual  action  at  all,  unless  that  individual 
action  is  concurred  in  by  State  action  of  some  kind? 

Senator  Sparkman,  That  is  my  understanding. 

Senator  Ervin.  And  would  it  not  be  impossible  to  uphold  these 
provisions  relating  to  the  action  of  individuals  in  title  V,  unless  there 
is  a total  repudiation  of  both  the  language  and  the  interpretations  of 
the  14th  amendment? 

Senator  Sparkman.  I feel  that  that  is  the  effect  that  title  V would 
have. 

Senator  Ervin.  You  can  make  a very  good  cose  for  the  proposition 
that  if  you  want  to  engage  in  logic  as  to  the  powers  of  Government  to 
do  what  is  best  for  tne  people,  the  Government  should  have  power 
to  prescribe  what  the  people  will  eat  or  what  their  diet  should  be  m the 
interest  of  keeping  them  from  overeating. 

Senator  Sparkman.  Well,  that  conclusion  could  be  drawn.  I may 
say,  Mr.  Chairman,  I am  a strong  believer  in  our  system  of  govern- 
ment, which  does  provide  for  what  I consider  a strong  Federal  Govern- 
ment, a strong  National  Government,  but  at  the  same  time  the  protec- 
tion of  the  States  and  the  individuals  in  the  rights  that  were  there 
before  there  was  a Federal  Government.  I believe  in  that  dual  system 
of  government  and  I think  we  ougH  to  respect  it. 

Senator  Ervin.  I share  your  conviction  in  that  regard.  'I  think 
we  have  the  most  marvelous  system  of  government  ever  created  by 
the  mind  of  man,  and  that  is  so  because  it  was  created  out  of  the  entire 
experience  of  the  English-speaking  people  in  their  fight  for  Self-Govern- 
ment and  dignity  and  freedom  of  the  individual.  The  Constitu- 
tion divides  the  powers  of  the  Government  between  the  Federal  Gov- 
ernment on  the  one  hahd  and  local  government  in  the  form  of  the 
States  and  subdivisions  of  States  on  the  other,  and  I think  that  when- 
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ever  you  let  the  Federal  Government  invade  the  fields  that  are  reserved 
to  the  States,  you  are  destroying  the  best  system  of  government  ever 
devised  bv  the  mind  of  man. 

This  bill  to  a large  extent,  where  it  doesn't  offend  the  letter  of  the 
Constitution,  offenaB,  in  my  judgment,  sanity  and  sound  action  under 
the  Constitution. 

Thank  you  very  much. 

Senator  Sparkman.  Thank  you,  Mr.  Chairman. 

Mr.  Autry.  Mr.  Chairman,  the  next  witness  is  the  Honorable 
Frankie  Freeman,  Commissioner  of  the  U.S.  Commission  on  Civil 
Rights.  She  is  also  the  associate  general  counsel  of  the  St.  Louis 
Housing  and  Land  Clearance  Authority. 

Mrs.  Freeman,  if  you  would  for  the  record,  please  identify  the  two 
gentlemen  accompanying  you. 

STATEMENT  OF  FRANKIE  FREEMAN,  COMMISSIONER,  ASSOCIATE 

GENERAL  COUNSEL,  ST.  LOUIS  HOUSING  AND  LAND  CLEARANCE 

AUTHORITIES,  U.S.  COMMISSION  ON  CIVIL  BIGHTS,  AC- 
COMPANIED BY  WILLIAM  L.  TAYLOR,  STAFF  DIRECTOR,  AND 

HOWARD  A.  GLICKSTEIN,  GENERAL  COUNSEL 

Mrs.  Freeman.  Honorable  chairman  and  distinguished  members 
of  this  subcommittee,  I am  Frankie  M.  Freeman,  a member  of  the 
U.S.  Commission  on  Civil  Rights.  Accompanying  me  are  Mr. 
William  L.  Taylor,  staff  director,  and  Mr.  Howard  Glickstein,  General 
Counsel  of  the  Commission  on  Civil  Rights. 

I appreciate  this  opportunity  to  appear  before  you  in  support  of 
legislation  which,  I believe  will  afford  urgently  needed  protection  to 
all  Americans.  . 

The  Commission  supports  the  objectives  of  S.  3296 — to  provide 
more  effective  and  impartial  means  of  selecting  juries,  to  make  more 
secure  the  right  to  equal  educational  opportunity  and  to  equal  access 
to  public  facilities,  to  remove  racial  discrimination  as  a barrier  to 
obtaining  housing,  and  to  strengthen  and  supplement  existing  criminal 
sanctions  against  officials  and  private  citizens  who  intimidate  Negroes 
and  civU  rights  workers  in  connection  with  the  exercise  of  their  rights. 
We  have  suggestions  for  what  we  believe  will  be  improvements — but 
they  are  offered  as  changes  tending  to  strengthen  the  bill  and  make 
more  certain  our  Nation's  approach  to  its  objectives. 

TITLES  I AND  H 

It  was  one  of  the  central  purposes  of  the  14th  amendment  to  do 
away  with  a 'dual  standard  in  the  administration  of  justice  for  whites 
and  Negroes.  One  hundred  years  have  elapsed  but  we  have  failed  to 
achieve  that  purpose  in  some  areas  of  this  country.  In  parts  of  the 
South  the  instrumentalities  of  justice  have  been  used,  in  the  words  of 
my  fellow  Commissioner,  Erwin  N.  Griswold,  “to  perpetuate  a system 
of  social  control."  Exclusion  of  Negroes  from  juries  is  one  of  the 
ways  in  which  this  social. control  is  exercised.  Crimes  or  civil  wrongs 
of  certain  types,  committed  against  Negroes  or  whites  believed  to 
sympathize  with  Negroes,  cease  to  bo  crimes  or  wrongs  at  all.  Dis- 
proportionately large  penalties  are  imposed  on  Negroes  believed  to 
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have  flouted  prevailing  social  mores.  And  it  is  not  difficult  to  ap- 
preciate the  effect  that  knowledge  by  Negroes  of  racial  discrimination 
in  the  selection  of  juries  may  nave  in  deterring  them  from  seeking 
civil  remedies  in  just  causes. 

Titles  I and  II  of  the  bill  are  designed  to  deal  more  effectively  with 
discrimination  in  the  selection  of  juries  and  thereby  make  inroads 
upon  the  dual  standard.  These  titles  also  could  help  to  end  racial 
violence  by  increasing  the  likelihood  that  the  offenders  will  be  made  to 
answer  for  their  crimes. 

Several  proposed  amendments  of  a technical  nature  to  title  I and 
other  titles  of  the  bill  are  incorporated  in  a staff  memorandum,  which, 
with  the  permission  of  the  subcommittee,  I will  submit  for. the  record. 

(The  memorandum  referred  to  follows :) 

United  States  Commission  on  Civil  Rights,  'Washington,  D*C* 

STAFF  MEMORANDUM 

Subject:  Recommendations  on  Technical  Amendment'  to  S*  3296  and  Supple' 
mentnry  Comment  on  Title  V, 


TITLE  I — FEDERAL  JURIES 

There  are  two  areas  in  Title  I where  technical  improvements  should  be  made: 

Summoning  of  Jurors — The  Administration's  Fill  amends  and  renumbers  the 
sections  of  the  present  law  which  would  not  be  changed,  but  omits  the  provision 
now  numbered  as  Title  28  U*S*C*  §1867,  without  adding  a substitute  pro  vision* 
Present  section  1867  provides  for  the  summoning  of  prospective  jurors  at  the  time 
they  arc  required  to  serve* 

Testing  of  Jurors— Th^  Administration's  Bill  requires  prospective  jurors  to 
appear  personally  before  the  clerk  to  fill  out  a juror  qualification  form.  This 
would  require  prospective  jurors  to  make  a special  trip  to  the  Federal  district 
court,  often  some  distance  from  their  homes,  without  any  compensation*  We 
recommend  that  the  Bill  be  amended  to  permit  the  juror  qualification  form  to  be 
returned  by  mail  and,  if  necessary,  completed  on  his  behalf  by  someone  other  than 
the  juror*  Only  if  a person  did  not  respond  to  a mail  request  would  the  person  be 
asked  to  appear  in  person*  This  would  mean  that  the  literacy  test  portion  of 
the  form  would  have  to  be  administered  by  the  clerk  after  the  prospective  juror 
had  been  summoned  to  the  court  for  actual  jury  duty,  and  that  all  persons  sum- 
moned would  be  compensated  whether  or  not  they  were  accepted  for  jury  service. 


TITLE  V— “INTERFERENCE  WITH  RIGHTS 

Interference  with  Persons  Using  Interstate  Highways— Section  301(a)  should 
include  an  additional  subsection  making  criminal  any  interference  with  a person 
using  any  road  or  highway  in  interstate  commerce.  Section  501(a)(7)  is  limited 
to  travel  by  common  carrier*  While  18  thS,C.  § 241  has  been  interpreted  to  make 
criminal  any  interference  with  interstate  travel,  that  section  requires  the  Govern- 
ment in  a prosecution  to  establish  the/fcxistonce  of  a conspiracy*  By  covering 
interstate  travel  in  this  legislation,  the  Government  would  be  protecting  against 
interference  with  persons  using  the  highways  even  where  there  is  not  a conspiracy* 
Repeat  of  Criminal  Sanctions  Against  Intimidation  Contained  in  Voting  Rights 
Act  of  1968 — As  Mrs*  Freeman’s  statement  notes,  Title  V as  presently  written 
applies  only  to  acts  involving  "force  or  threat  of  force*0  It  does  not  extend  to 
economic  intimidation*  Her  statement  also  notes  that  Section  602(c)  repeals  the 
criminal  sanctions  against  economic  intimidation  now  contained  in  the  Voting 
Rights  Act* 

The  Commission  has  repeatedly  drawn  attention  to  the  problem  of  economic 
intimidation  directed  at  Negro  exercise  of  voting  rights.  In  its  1961  report, 
Voting  at  pp.  91-97,  it  examined  difficulties  in  the -enforcement  of  42  U.S.O* 

§ 1971(b)*  In  its  1966  repqrt,  Voting  in  Mississippi  at  pp*  31-40,  the  Commission 
explored  the  effects  of  fear  of  economic  reprisal  and  published  the  results  of  a 
four-county  poll  of  public  sohool  teachers  showing  the  direct  relationship,  between 
fear  of  economic  reprisal  and  failure  to  Attempt  -to  register- 
It  is  impossible  .to  measure  at-  this  time  the  effect  which  the  threat-  of  possible 
criminal  prosecution  has  had  on  persons  who  might  otherwise  have  attempted  ^ 
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economic  coercion  against  Negro  voter  registrants*  We  do  know  that  the  Attorn 
ncy  General,  testifying  before  a subcommittee  of  the  House  Judiciary  Committee 
tin  the  proposed  Voting  Rights  Act  of  1965,  Stressed  the  need  for  hew  tools  (o 
combat  existing  economic  intimidation  and  urged  adoption  of  a criminal  sanction 
prohibiting  intimidation  (including  economic  intimidation)  of  persons  voting  or 
attempting  to  vote  as  a 1 'substantial  deterrent  to  intimidation  ” ^Hearings  before 
Subcommittee  No.  5 of  the.House  Judiciary  Committee  on  H.R*  6400,  March  18, 
1865,  at  p.  11.  It  ia  certainly  clear  that  large  numbers  of  Negro  citizens  have 
been  encouraged  to  register  by  the  1966  Act*  Without  convincing  proof  that  the 
present  criminal  sanction  has  been  without  effect  in  deterring  economic  reprisal, 
elementary  caution  would  dictate  that  the  sanction  be  retained* 

Repeal  of  the  criminal  sanctions  of  the  Voting  Rights  Act  applicable  to  intimi- 
dation involves  still  other  problems. 

> “Voting1 * is  defined  in  the  Voting  Rights  Act  as  including  the  right  to  h&vtf  one's 
ballot  counted  and  included  in  the  appropriate  totals.  It  is  also  defined  in  that 
Act  8B  extending  to  elections  to  party  office.  It  Is  not  clear  that  a court  would 
read  these  terms  into  Seotiqn  501  (a)  or  501(b),  which  are  criminal  provisions  to  be 
strictly  construed*  Accordingly,  threats  of  violence  aimed  at  persons  partici- 
pating in  precinct  meetings,  circulating  petitions  for  nominations  or  challenging 
failures  to  tabulate  may  not  be  reached  under  Title  V of  the  proposed  I960  Act* 

In  a prosecution  under  the  Voting  Rights  Act  for  violating  Section  11(b),  it  is 
not  necessary  to  establish  a racial  motive.  Under  Section  501(a)(1)  of  the  pro- 
posed 1960  Act,  however,  it  is  apparently  necessary  to  prove  that  the  injuryi 
intimidation  or  Interference,  or  attempted  injury,  intimidation, 1 or  interference 
was  “because  of  * * * [the  victim Fs)  race,  color,  religion,  or  national  origin  * 
Something  akin  to  a racial  motive  also  would  have  to  be  proven  under  Sections 
501(b)(1)  and  501(b)(2).  Under  Section  501(b)(1),  the  Government  would  have 
to  establish  an  intent  to  discourage  the  person  interfered  with  from  participating 
in  voting  or  other  protected  activity  without  discrimination  on  account  of  race , 
color , religion  or  national  origin * Section  501(b)(2)  requires  an  intent  to  intimi- 
date a person  because  he  has  “so  participated"  in  the  protected  activity,  i,pt) 
participated  "without  discrimination  on  account  of  race,  color,  religion  or  na- 
tional origin.1* 

Irt  his  testimony  before  Congress  in  1905,  the  Attorney  General  urged  the 
adoption  of  the  criminal  sanction  against  intimidation  now  contained  in  the 
Voting  Rights  Act  on  the  ground  that  proof  of  pxtrpose  in  civil  litigation  under  42 
U.S.C*  81971(b)  had  “rendered  the  statute  largely  ineffective."  Title  V of  the 
proposed  1965  Act  would  appear  to  reestablish  a “purpose"  requirement  similar 
to  that  whfch  the  Department  of  Justice  has  found  difficult  to  establish  iii  the 
past — only  this  time  the  Department  would  have  to  prove  purpose  beyond  a 
reasonable  doubt* 

We  see  no  justification  for  withdrawing  criminal  sanctions  which  presently 
exist,  substituting  other  criminal  sanctions  which  are  not  as  comprehensive  or 
effective,  and  thereby  increasing  needlessly  the  likelihood  of  economic  intimidation 
and  physical  violence  now  restrained  by  the  threat  of  Federal  prosecution. 

With  respect  to  State  jury  selection,  dealt  with  under  title  II,  the 
Commission  found  in  1901  that: 

The  practice  of  excluding  Negroes  from  juries  or  account  of  their  rage  still 
persists  in  a few  States.  The  burden  of  combating  such  racial  exclusion  from  juries 
now  rests  entirely  on  private  persons — almost  invariably  defendants  in  criminal 
trials. 

Accordingly,  the  Commission  recommended — 

that  Congress  consider  the  advisability  of  empowering  the  Attorney  General  to 
bring  civil  proceedings  to  prevent  the  exclusion  of  persons  from. jury  service  on 
account  of  race,  color,  or  national  origin. 

S.  3296  would  do  that,  and  in  addition  would  cover  discrimination 
based  on  religion,  sex,  and  economic  status.  The  Commission  en- 
dorses these  additions. 

Although  the  enforcement  provisions  of  title  II  are  appropriate,  I 
believe  they  could  be  strengthened. 

Section  201  creates  a right  which  it  vests  in  potential  jurors.  Under 
section  204  the  Attorney  General  and  private  litigants  may  bring 
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injunctive  proceedings  to  enforce  the  right.  Criminal  defendants  are 
empowered"  to  enforce  the  provisions  of  the  law.  We  recommend  that 
plaintiffs  and  defendants  in  civil  litigation  in  State  courts  also  he  per- 
mitted to  enforce  the  nondiscrimination  right,  as  they  can  under 
section,  1867(b)  of  title  I in  Federal  cases. 

Sections  204  and  205  provide  suitable  discovery  proceedings  and 
impose  the  requirement  of  preserving  jury  records.  A further  provi- 
sion should  be  added  requiring  the  recording  of  racial  data. 

Establishing  the  race  of  each  name  upon  relevant  jury  records 
would  be  an  impossible  requirement  for  most  private  litigants.  The 
Attorney  General  outlined  to  the  House  Committee  on  the  Judiciary 
the  extreme  conditions  of  jury  exclusion  in  Lowndes  County,  Ala., 
found  by  the  district  court  on  February  7.  In  preparing  that  case 
the  Department  of  Justice  expended  extraordinary  effort  to  sift 
through  the  thousands  of  names  of  persons  appearing  on  jury  records 
and  to  establish  the  race  of  each  person  on  those  records.  In  Missis- 
sippi, where  State  law  prohibits  recording  the  race  of  registered 
voters,  the  Justice  Department  has  spent  thousands  of  man-hours 
establishing  the  racial  identity  of  persons  on  voting  rolls  in  litigation 
to  enforce  voting  rights.  Voter  rolls  servo  as  a basis  for  jury  selection 
in  Mississippi. 

We  recommend  that  whenever  a prospective  juror  is  called  to 
demonstrate  his  qualifications  for  jury.  service,  the  State  should  be 
required  to  record  his  race,  color,  religion,  sex,  and  national  origin. 
The  relevant  provisions  of  title  I,  section  1865(a),  impose  this  re- 
quirement witn  respect  to  Federal  juries,  It  is  equally  necessary  in 
title  II  in  order  to  make  the  discovery  procedures  and  recordkeeping 
requirements  of  sections  204  and  205  meaningful. 

Lastly,  I believe  title  II  would  be  improved  by  further  facilitating 
proof  of  jury  discrimination.  Consideration  should  be  given  to 
provisions  such  as  those  contained  in  the  pending  Douglas-Uase  bill 
(S.  2023)  creating  a rebuttable  presumption  of  jury  discrimination 
where  there  is  a recent  court  decree  finding  such  discrimination  or 
disproportionately  low  participation  of  any  protective  class  over  a 
period  of  time. 

title  m 

Experience  over  the  last  2 years  demonstrates  the  need  for  refine- 
ment and  extension  of  present  civil  remedies  for  the  protection  of 
Federal  rights. 

The  Commission  supports  the  proposal  in  title  III  to  authorize  the 
Attorney  General  to  bring  civil  actions  against  public  officials  wherever 
such  actions  are  necessary  to  desegregate  public  schools  and  other 
public  facilities  instead  of  limiting  him  to  action  only  upon'a  signed 
complaint  from  a private  party  who  is  unable  to  bring  suit.  The 
burden  should  not  rest  upon  citizens  deprived  of  rights — whether  or 
not  they  are  indigent — to  pit  their  resources  against  the  far  more  for- 
midable resources  of  the  State  or  local  government  which  is  failing  to 
comply  with  well-settled  constitutional  obligations, 

We  also  particularly  urge  the  enactment  of  section  301(b)  6f  title 
IIIf  which  would  authorize  the  Attorney  General  to  institute  civil 
actions  against  persons,  whether  or  not  they  are7  public  officials,  who 
intimidate,  threaten,  coerce,  or  interfere  with  persons  attending  or 
helping  others  to  attend  public  schools  or  any  other  public  facility. 
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The  Commission  has  found  that  fear,  intimidation  and  harassment 
of  Negro  parents  are  still  substantial  deterrents  to  desegregation  of 
public" schools  in;  the  South.  In  a recent  report  oil  school  desegrega- 
tion in  the  Southern  and  border  States,  tho  Commission  found  numer- 
ous instances  of  intimidation,  harassment  and  violent  attacks  on 
children  and  parents  of  children  who  attempted  to  attend  formerly 
all-white  schools.  For  example,  in  one  county  in  Georgia,  bottles, 
stones,  toilet  paper,  and  paint  were  thrown  at  the  home  of  a -family 
whose  daughter  was  one  of  the  first  four  Negro  children  to  attend 
the  county  high  school  which  formerly  had  been  all  white.  The 
family  of  another  of  these  four  children  had  lived  under  such  attacks 
for  a year. 

These  families  continued  to  send  their  children  to  the  desegregated 
schools,  but  many  others  gave  up.  In  another  Georgia  county,  all 
of  the  Negro  children  who  selected  white  schools  under  a desegrega- 
tion plan  approved  by  the  Office  of  Education  changed  their  choice. 
The  father  of  one  Negro  student  said  that  within  48  hours  of  sub- 
mitting the  choice  form  designating  a white  school,  he  was  told  bv 
his  employer,  who  was  also  his  landlord,  that  he  would  lose  his  job 
and  home  if  his  child  attended  a white  school.  In  a county  in  Mis- 
sissippi, two  families  who  had  chosen  white  schools  and  had  altered 
their  choice  were  nevertheless  evicted  by  their  white  landlords. 
This  confirmed  the  belief  of  other  Negro  families  in  that  county  that 
they  could  not  afford  to  send  their  children  to  the  white  schools. 

Such  acts  of  intimidation  and  harassment  constitute  au  important 
reason  why  school  desegregation  in  the  Deep  South  continues  to  be 
restricted  to  token  numbers  of  children.  It  was  this  finding  that  led 
the  Commission  to  recommend  legislation  similar  to  that  embodied 
in  title  III. 

If  this  bill  is  enacted,  the  Attorney  General  will  have  the  authority 
to  bring  civil  suits  for  injunctive  relief  in  the  areas  of  voting,  housing, 

K selection,  schools,  public  accommodations,  and  employment. 

we  think  this  sanction  should  be  available  against  interference 
with  the  advocacy  of  racial  equality.  Title  III  should  be  expanded 
to  give  the  Attorney  General  this  additional  authority. 

We  also  recommend  that  Congress  amend  42  U.S.O.  1983  to  per- 
mit suits  by  private  persons  for  injunctive  relief  against  persons  seek- 
ing to  interfere  with  the  exercise  of  rights  specified  in  title  V of  the 
administration's  bill.  Section  1983  as  presently  written  would  be 
applicable  to  interference  with  title  V rights  only  when  such  inter- 
ference were  under  color  of  law.  The  decision  of  the  Supreme  Court 
in  United  States  v.  Quest,  decided  March  29,  1906,  suggests  that  Con- 
gress has  the  power  to  permit  suits  by  individuals  for  injunctive  relief 
against  private  persons  seeking  to  interfere  with  the.  exercise  of  these 
rights.  Congress  should  exercise  that  power. 

We  also  suggest  a few  additional  amendments  to  the  bill  to  improve 
existing  civil  remedies.  Most  of  these  proposals  have  been  recom- 
mended previously  by  the  U.S.  Commission  on  Civil  Rights. 

1.  We  suggest  that  the  administration's  bill  be  amended  to  give 
persons  who  suffer  physical  injury  or  property  loss  as  the  result  of 
exercising  any  o f the  specific  rights  protected  by  the  criminal  provisions 
of  title  V of  the  administration's  bill,  or  as  the  result  of  urging  or  aiding 
others  to  exercise  such  rights,  a right  of  action  for  money  damages  in 
Federal  court  against  those  responsible  for  the  injury  or  loss.  This 
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would  provide  a more  effective  remedy  for  assuring  compensation 
to  those  who  are  injured  by  racial  violence  than  is  available  under 
existing  law.  Sections  1938  and  1985  of  title  42,  United  States  Code, 
are  inadequate  because  they  are  limited  to  actions  against  persons 
acting  under  color  of  law  or  pursuant  to  conspiracies  to  deprive  indi- 
viduals of  protected  rights. 

2.  In  addition,  we  propose  that  42  U.S.C.  1983  be  amended  to 
include  a provision  that  any  county,  city  or  other  local  governmental 
entity  which  employs  officers  who  deprive  persons  of  rignts  protected 
by  section  1983  should  be  jointly  liable  with  the  officers  to  persons  who 
suffer  injury  or  loss  from  the  misconduct  of  such  officers.  This 
amendment— recommended  by  the  Commission  on  Civil  Rights  in 
1901  and  again  in  1965 — would  not  only  assure  the  recovery  of  suf- 
ficient funds  to  compensate  for  the  loss,  but  would  encourage  local 
governmental  entities  to  hire  more  responsible  law  enforcement 
officials.  Several  States,  either  by  statute  or  judicial  decision,  already 
make  local  governments  liable  for  the  wrongful  acts  of  their  agents. 
But  Federal  remedies  for  violation  of  Federal  rights  should  not  be 
dependent  on  State  law. 

We  regard  these  remedies  as  minimal  steps  which  should  not  pre- 
clude a serious  study  of  proposals  to  establish  Federal  administrative 
machinery  to  indemnify  the  victims  of  civil  rights  crimes. 

3.  The  administration's  bill  also  should  be  amended  to  allow  private 
persons  to  obtain  injunctive  relief,  notwithstanding  the  anti-injunction 

Erohibitions  of  28  U.S.C.  2283,  wherever  State  prosecutions  are 
rouglit  against  persons  for  properly  exercising  first  amendment  rights 
directed  at  obtaining  equal  treatment  for  all  citizens  regardless  of  race, 
color,  religion  or  national  origin.  Such  a proposal  was  made  by  the 
U.S.  Commission  on  Civil  Rights  in  its  law  enforcement  report  in 
1965. 

4.  We  also  believe  that  equal  treatment  under  law  will  become  a 
reality  sooner  if  law  enforcement  and  the  administration  of  justice 
become  the  work  of  all  people,  without  regard  to  race.  Negroes  are 
still  barred  in  many  localities  from  becoming  law  enforcement  officers 
and  court  officials.  We  urge  that  title  VII  of  the  1964  Civil  Rights 
Act  be  amended  to  cover  discrimination  in  public  employment  in 
State  and  local  governments  and  agencies.  It  is  anamolous  that 
under  title  VII  as  now  written  obligations  are  imposed  upon  private 
employers  and  unions  that  are  not  imposed  upon  government. 

TITLE  IV.  EQUAL  OPPORTUNITY  IN  HOUSING 

Title  IV  would  outlaw  discrimination  in  the  rental,  sale,  financing, 
use,  and  occupancy  of  housing.  In  doing  so,  it  would  reaffirm  and 
implement  the  national  policy — declared  as  long  ago  as  the  Housing 
Act  of  1949 — to  realize  “as  soon  as  feasible  * * * the  goal  of  a decent 
home  and  a suitable  living  environment  for  every  American  family.” 

Studies  by  the  U.S.  Commission  on-Civil  Rights  over  a period  of 
years  have  provided  ample  support  for  its  conclusion  that  “housing 
* * * seems  to  be  the  one  commodity  on  the  American  market  that 
is  not  freely  Available,  on  equal  terms  to  everyone  who  can  afford 
to  pay.”  This  limitation  on  availability  of  housing  to  nomyhites  is 
not  simply  the  result  of  individual  decisions  by  individual  hompowners 
and  tenants  whp  wished  to  segregate  themselves. 

/ 
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On  the  contrary,  during  the  past  30  years  we  have  seen  the  develop- 
ment of  large  new  communities  in  metropolitan  areas  made  possible 
by  Federal  assistance  and  constructed  under  Federal  policies  which 
encouraged  the  creation  and  maintenance  of  raeially  homogeneous 
areas.  From  1936  until  well  after  World  War  II — a period  during 
which  approximately  16  million  new  homes  were  built — the  power  of 
the  National  Government  was  employed  openly  to  prevent  integrated 
housing.  Federal  policies  were  premised  upon  the  hypothesis  that 
social  and  economic  stability  could  best  be  achieved  by  keeping 
neighborhood  populations  as  homogeneous  as  possible.  For  example, 
the  1935  and  1936  Underwriting  Manuals  of  the  FHA  recommend 
the  insertion  of  racial  covenants  in  deeds  and  warned  that  "inhar- 
monious racial  groups’*  or  "incompatible  racial  elements"  would 
reduce  the  value  of  property.  The  1938  FHA  manual  advised: 

If  a neighborhood  is  to  retain  stability,  it  fcj  necessary  that  properties  shall 
continue  to  be  occupied  by  the  same  social  and  racial  classes. 

Even  after  1960,  prior  to  the  issuance  by  President  Kennedy  of 
Executive  Order  No.  11063,  none  of  the  Federal  agencies  concerned 
with  the  extension  of  housing  and  mortgage  credit  took  significant 
action  to  assure  that  the  institutions  they  assisted — builders,  mortgage 
lenders,  and  realtors — made  their  service  available  to  all  persons  upon 
equal  terms. 

In  large  measure  as  a result  of  these  policies,  the  increasing  numbers 
of  Negroes  and  members  of  other  minority  groups  who  have  migrated 
to  urban  areas  have  found  themselves  confined  largely  to  deteriorating 
areas  of  the  central  city.  With  little  new  housing  available  to  them, 
they  have  paid  exorbitant  prices  for  housing  that  is  overcrowded 
ana  often  unsound — all  contrary  to  the  poficy  announced  in  the 
Housing  Act  of  1949  to  eliminate  substandard  and  other  inadequate 
housing. 

Other  Federal  policies — such  as  highway  construction  and  urban 
renewal — have  frequently  aggravated  rather  than  remedied^  this 
situation.  In  its  recent  hearing  in  Cleveland,  Ohio,  the  Commission 
heard  testimony  from  a Negro  witness  who  was  uprooted  by  highway 
construction  from  a $22,000  home  he  owned  in  a predominantly  white 
section  of  the  city.  Unable  to  find  a home  in  the  same  area  and 
unaided  by  the  government  which  had  displaced  him,  he  was  compelled 
to  move  back  to  the  slum  area  he  had  left  10  years  earlier. 

With  this  background  the  Federal  Government  has  a clear  responsi- 
bility to  correct  the  injustice  which  it  has  done  so  much  to  create  and 
perpetuate. 

The  guarantee  to  all  citizens  of  free  access  to  housing  within  their 
means  is,  we  believe,  essential  to  the  fulfillment  of  other  rights. 

Senator  Ervin.  Pardon  the  interruption.  Didn’t  the  event  which 
you  just  described  occur  in  the  State  of  Missouri? 

Mrs.  Freeman.  Cleveland.  Cleveland,  Ohio. 

Senator  Ervin.  Cleveland,  Ohio? 

Mrs.  Freeman.  Yes,  sir. 

Senator  Ervin.  Thank  you. 

Mrs.  Freeman.  It  has  been  suggested  that  access  to  housing  is 
largely  an  economic  matter,  and  there  is  a good  measure  of  truth  in 
this  assertion.  But  jobs  increasingly  are  being  dispersed  from  the 
central  city  into  smaller  cities  and  suburban  areas.  Negroes  barred 
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from  obtaining  housing  in  these  areas  often  are  effectively  excluded 
from  access  to  better  pacing  jobs. 

The^  ore  also  hiridred  in  their  efforts  to  obtain  better  education  and 
increasingly  are  relegated  to  segregated  and  inferior  schools.  In 
establishing  a right  to  nondiscriminatory  access  to  housing,  S.  3296 
will  also  open  tne  doors  to  equal  economic  and  educational  oppor- 
tunity. 

Although  .we  support  the  major  provisions  of  title  IV,  we  believe  the 
bill  should  be  amended  to  make  the  remedies  more  effective.  As 
presently  written  title  IV  relies  exclusively  upon  the  initiation  of  law- 
suits by  the  aggrieved  party  or  the  Attorney  General.  Experience  in 
the  field  of  civil  rights  has  shown  that  exclusive  reliance  upon  indi- 
vidual lawsuits  is  not  an  effacious  way  of  remedying  widespread  vio- 
lations of  Federal  law.  In  the  field  of  voting,  Congress  provided  this 
type  of  remedy  in  1957,  1960,  and  1964  and  ultimately  conceded  its 
failure  by  enacting  the  Voting  Eights  Act  of  1966  establishing  non- 
judicial  remedies.  The  House  has  passed  amendments  to  title  VII 
of  the  Civil  Eights  Act  of  1964  to  strengthen  the  administrative  en- 
forcement machinery  of  the  Equal  Employment  Opportunity  Com- 
mission—suggesting  that  in  the  employment  aroa,  too,  there  is  a 
recognition  that  judicial  remedies  alone  are  inadequate.  Our  already 
overburdened  courts,  moreover,  provide  little  hope  for  prompt  en- 
forcement, and  the  Attorney  General’s  office  already  has  major 
responsibility  for  suits  in  other  important  areas.  Thus,  we  propose 
that  Congress  vest  in  a Federal  agency  administrative  authority  to 
investigate  and  make  prompt  determinations  of  fact  in  cases  involving 
violations  of  this  title,  and  to  issue  cease-and-desist  orders  enforceable 
in  the  courts. 

We  also  believe  that  the  hill  should  be  amended  to  make  more 
effective  use  of  another  sanction,  the  conditioning  of  Federal  financial 
assistance  upon  action  to  afford  equal  housing  opportunity.  . 

Several  years  ago,  the  Commission  examined  in  some  detail  the  role 
of  the  Federal  Government  in  relation  to  housing  finance.  We  cop- 
eluded  then,  and  we  believe  it  is  equally  true  today,  that  "the  Federal 
Government  is  the  Atlas  of  the  Nation’s,  home  finance  community, 
supporting  the  entire  structure  with  its  resources,  its  prestige,  and  its 
blessings."  Throughprograms  of  FHA  mortgage  insurance  and  VA 
loan  guarantees,  the  Federal  Government  insures  private  lending  in- 
stitutions against  loss  and  facilitates  the  entire  housing  market.  A3 
of  January  1,  1966,  the  total  outstanding  FHA  mortgage  insurance 
was  estimated  at  $47.6  billion  and’  the  outstanding  principal  balance 
of  VA  guaranteed  loans  was  estimated  at  $30.4  billion.  The  Federal 
Government  also  grants  charters  apd  insures  accounts  of  lending  in- 
stitutions that  are  responsible  for  a major  portion  of  the  Nation’s 
homo  financing.  As  of  January  1,  1966,  these  institutions  Held,  in 
the  aggregate,  residential  mortgage  loans  of  over  $170  billion.  It  has 
been  estimated  that  the  combination  of  federally  underwritten  loans 
and  conventional  loans  made  by  federally  supervised  lending  institu- 
tions accounts  for  more  than  80  percent  of  all  home  loans.  Surely 
this  massive  Federal  involvement  in  the  housing  market  should  be 
brought  into,  play  in  making  equal  housing  opportunity  a fact  of 
American  life.  - ' ; 

To  some  extent,  of  course,  the  sanction  of  fund  withdrawal  is  already 
provided  by  law.  Title  VI  of  the  Civil  Rights  Act  of  1964  and  Execu- 
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tive  Order  11063  on  equal  opportunity  in  housing,  issued  by  President 
Kennedy  in  1962,  both  address  themselves  to  preventing  housing 
discrimination  by  means  of  the  leverage  of  Federal  assistance.  Both 
title  VI  and  the  Executive  order,  however,  are  limited  in  their  coverage. 

Title  VI  excludes  FHA  and  VA  insurance  and  guaranty  programs 
from  its  ambit.  The  Executive  order,  while  it  covers  new  housing 
provided  through  FHA  or  VA  assistance,  does  not  deal  meaningfully 
with  housing  provided  under  assistance  agreements  executed  before 
the  date  of  the  order.  Thus,  for  example,  nun dereds  of  thousands  of 
multifamily  units  built  prior  to  the  order,  hut  still  assisted  by  FHA 
mortgage  insurance,  are  not  subject  to  any  Federal  requirement  of 
nondiscrimination.  The  order,  moreover,  covers  only  an  estimated 
17  percent  of  the  new  housing  starts.  In  recent  years  the  FHA  and 
VA  share  of  the  new  housing  market  has  been  declining.  Furthermore, 
neither  title  VI  nor  the  Executive  order  relates  at  all  to  Federal 
assistance  by  way  of  Federal  chartering  or  insurance  of  accounts  in 
federally  supervised  lending  institutions. 

The  Executive  order  has  not  had  u significant  impact  even  with 
respect  to  housing  which  it  does  cover.  By  administrative  regulation1, 
FHA  has  eliminated  owner-occupied  one-  and  two-family  houses  from 
coverage.  FHA  and  VA  have  relied  exclusively  on  complaints,  under- 
taking no  affirmative  action  to  enforce  the  nondiscrimination  require- 
ment. Many  cases  become  moot  either  because  the.  Negro  family 
involved  cannot  wait  for  a house  pending,  conclusion  of  the  adminis- 
trative proceedings  or  because,  owing  to  the  lack  of  machinery  for 
immediate  relief,  the  house  is  sold.  Furthermore,  sanctions  against 
builders  have  proved  ineffective  because  they  have  been  able  t6'  turn 
to  conventional  financing  free  of  any  nondiscrimination  obligation. 

Title  iy  of  this  bill  would  correct  tile  existing  gaps  in  coverage  by 
extending  coverage  to  all  housing,  rogardless  of  how  it  was  financed. 
We  believe  this  breadth  of  coverage  should  be  supported  by  legislation 
requiring  federally  chartered  or  insured  banks  and  savings  and  loan 
associations,  as  a condition  of  continued  Chartering  or  insurance,  to 
follow  nondiscrimination  policies  in  mortgage  lending  and  to  include 
in  loan' agreements  executed  with  builders  a provision  that  the  builder 
will  not  discriminate  on  the  basis  of  race,  religion,  or  national  origin 
in  the  Sale  or  iental  of  the  homes  for  which  the  financing  is  provided. 
Proposed  legislation  along  these  lines  might  appropriately  be  enacted 
by  amending  title  VI  of  tne  Civil  Bights  Act  of  1964. 

Finally,  WO  think  it  important  to  recognize  that  even  if  this  legisla- 
tion is  enacted  and  is  effectively  implemented,  it  will  be  of  benefit 
primarily  to  those  who  have  the  means  to  afford  middle  income  hous- 
ing. Adequate  housing  within  the  reach  of  people  with  low  incomes 
is  available  only  in  limited  quantity  outside  the  central  city.  The 
problem  is  compounded  by  tne  unavailability  of  land  for  low  income 
housing  outside  the  central  city  and  the  refusal  of  suburban  authori- 
ties to  permit  within  their  jurisdictions  the  construction  of  federally 
subsidized  low  income  housing.  The  Department  of  Housing  and 
Urban  Development,  if  it  is  to  make  a Contribution  to  Solving  the 
problems  of  our  large  cities,  must  address  itself  to  the  preparation  of 
policy  measures  designed  to  provide  better  housing  opportunities' for 
citizens  of  all  incomes  throughout  our  metropolitan  areas.  ■ ' 
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TITLE  y:  CRIMINAL  SANCTIONS  TO  PROTECT  FEDERAL  RIGHTS 

Finally,  we  must  develop  effective  legislation  and  executive  measures 
to  remedy  the  intolerable  condition,  found  in  parts  of  the  Deep  South, 
of  violence  and  intimidation  which  goes  unpunished.  Assuring  that 
; uries  are  selected  in  a fair  and  nondiscrimmatory  manner  is  one  im- 
jortant  requisite  to  deterring  and  punishing  racial  violence.  But 
' federal  criminal  remedies  also  must  be  strengthened  if  this  goal  is  to 
ie  accomplished.  In  November  of  1966,  the  Commission  completed  a 
study  of  discrimination  in  southern  law  enforcement.  It  found  that 
in  county  after  county,  the  persons  responsible  for  bombings,  arson, 
beatings,  aud  murder  of  Negroes,  and  whites  assisting  Negroes  in 
asserting  their  rights,  were  not  being  brought  to  justice.  The  per- 
petrators of  the  triple  murder  in  Neshoba  County,  Mias.,  during  the 
summer  of  1964,  the  Penn  killing  on  a Georgia  highway,  and  the  killing 
of  Jonathan  Daniels  in  Lowndes  County,  and  Rev.  James  Reeb 
in  Selma,  Ala.,  are  still  unpunished.  Based  on  testimony  at  its 
Mississippi  hearing,  the  Commission  found  that  between  September 
1963  ana  September  1964,  in  and  near  Adams  and  Madison  Counties, 
Miss,,  there  had  been  multiple  instances  of  bombing  and  arson,  of 
Negro  homes  and  churches,  and  of  whipping,  shooting  and  even  killing 
of  Negroes.  No  one  was  brought  to  justice  by  local  law  enforcement 
officials  in  Adams  County;  two  men  pleaded  no  contest  and  received 
minimal  fines  in  Madison  County. 

The  Commission  found,  in  effect,  that  the  administration  of  justice 
has  broken  down  in  parts  of  the  South.  Investigations  of  incidents  of 
violence  by  the  responsible  law  enforcement  officials  were  perfunctory 
or  nonexistent.  In  some  cases  officials  treated  civil  rights  workers  as 
suspects  rather  than  the  victims  of  the  violence. 

Since  the  time  of  the  Commission's  investigation,  law  enforcement 
has  improved  in  some  parts  of  the  South.  In  many  places,  political 
and  community  leaders  have  spoken  out  clearly  against  violence  and 
have  directed  law-enforcement  officials  to  provide  protection  for 
people  and  ideas  they  do  not  like. 

But  racial  violence  continues.  On  January  11,  1966,  Vernon 
Dahmer,  a Negro  leader  who  had  encouraged  and  assisted  Negroes  to 

Eay  their  poll  taxes  and  register  to  vote  was  killed  during  the  fire 
ombing  of  his  home  in  Hattiesburg,  Miss.  And  this  committee 
knows  that  even  as  these  hearings  began  on  Monday,  James  Meredith 
was  struck  down  by  a sniper  as  he  marched  in  Mississippi,  to  urge 
Negroes  to  vote,  and  assure  thenpi  there  was  nothing  to  fear.  There 
have  been  numerous  other  recent  acts  of  violence  in  some  areas  of  the 
Deep  South  which  have  gone  dn^.  continue  to  go  unnoticed  by  the 
national  nows  media.  The  Southern  Regional  Council,  in.  a report 
issued  iu  May  of  1966,  collected  newspaper  and  other  published  reports 
listing  nearly  a hundred  incidents  of  racial  violence  in  a number  of 
Southern  States  occurring  between  September  1965  and  February 
1966.  It  appears  that  in  many  areasthe  responsible  State  and  local 
officials  are  still  not  completely  willing  or  able  to  carry  out  their 
duties. 

In  this  situation,  there  is  a clear  Federal  responsibility  for  protecting 
the  rights  of  citizens  to  be  secure  against  violence  and  intimidation. 
Congress,  in  the  last  centry,  enacted  laws  to  fulfill  this  responsibility, 
but  these  laws  have  not  proved  effective. 
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Title  V*  unlike  previous  Federal  criminal  statutes  to  protect  civil 
rights  does  not  require,  the  Federal  Government  to  prove  that  the  as- 
sailant specifically  intended  to  deprive  the  victim  of  a specific  consti- 
tutional right.  Instead,  the  Government  heed  only  prove  that  the 
assailant  intended  illegal  violence  which  has  the>  effect  of  depriving  the 
victim  of  a Federal  right.  The  statute  would  cover  acts  of  private 
individuals,  whether  or  not  they  conspire  together  and  regardless  of 
whether  local  governmental  officials  also  were  involved.  It  also  would 
provide  for  penalties  graduated  in  accordance  with  the  seriousness  of 
the  crime.  . 

The  Commission’s  investigations  in  Mississippi  in  1964  and  1966 
revealed  that  much  of  the  violence  that  occurred  was  aimed  at  persons 
selected  at  random,  and  that  such  violence  intimidated  the  Negro 
community  as  effectively  as  if  directed  at  a person  actually  engaged 
in  civil  rights  activities. 

At  its  Jackson  hearing,  the  Commissioners  heard  testimony  from 
one  Negro  resident  of  Adams  County,  Miss.,  describing  a beating  he 
had  received  from  eight  hooded  men.  The  witness  testified  that  he 
was  not  registered  to  vote  and  had  never  been  involved  in  civil  rights 
activity  of  any  kind.  He  said: 

. . . they  polled  my  clothes  off  . . . shoved  mo  down  on  my  stomach,  then 
they  started  beating  . . . (They  said:)  ‘.'we  know  you’re  the  leading  nigger  in 
Nsfohez,  the  NAACP  and  the  Musonic  Lodge”.  . . then  they  got  me  to  my 
knees  'and  put  a double-barrelled  shotgiln  right  at  the  end  of  my  nose  . . . and 
said,  "Wall,  now,  you’re  going  to  tell  a white  man  the  truth.”  Then'  ...  he 
hit  me  in  the  face  until  he  knocked  me  over.  And  he  said,  "Nigger  run  ...” 
and  when  I fell . ..  they  damped  the  light  out  and  they  shot  right  where  they 
seen  me  last  ... 

This  kind  of  attack  to  terrorize  the  Negro  community  would  be 
dealt  with  expressly  by  section  501 (b) ( 1 ) . This  section  will  strengthen 
existing  laws  by  covering  random  acts  of  violence  against  persons  who 
have  not  attempted  to  exercise  any  of  the  rights  enumerated  in 
section  501(a),  when  such  violence  is  intended  to  discourage  other 
persons  from  exercising  these  rights. 

Title  V makes  other  improvements  in  existing  law.  As  this  com- 
mittee knows,  the  Commission's  1965  law  enforcement  repo. ! recom- 
mended that  the  FBI'  make  on-tlie-scene  arrests  when  civil  rights 
violations  are  committed  in  their  presence.  One  objection  that  has 
been  raised  against  this  proposal  is  that  because  of  tne  vagueness  of 
sections  241  and  242  of  title  18,  FBI  agents  would  be  required  to  make 
complicated  determinations  about  the  intent  of  the  assailants.  Title 
V,  by  making  specific  the  conduct  prohibited,  should  remove  this 
obstacle  to  on-tn  e-scene  arrests. 

t We  recommend,  in  addition,  that  Congress  give  serious  considerar- 
tion  to  amending  title  V in  the  following  respects: 

1.  Congress  should  enact  a companion  provision  to  18  U.S.C.  242 
which  would  enumerate  those  specifio  denials  of  due  process  rights 
which  would  constitute  criminal  acts.  Such  a provision  would,  for 
example,  punish  any  low  enforcement  officer  who  inflicted  bodily 
injury  upon  ,a  person  in  the  course  of  eliciting  a confession  to  acrime. 
The  provision  would  supplement  the  coverage  of  equal  protection 
rights  provided  by  title  V of  the  bill.  This  addition  would  eliminate 
the  need  for  establishing  the  specific  intent  to  deprive  the  victim  of 
bis  constitutional  rights  which  .is ' now  required  to  be  proven  in  all 
section  242  prosecutions. 
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2.  A section  should  be  included  which  would  forbid  private  conduct 
designed  to  preclude  a fair  trial.  Such  a statute  would  reach  lynching 
by  providing  punishment  for  private  individuals  who;  acting  £lone  or 
in  a group  not  including  law  enforcement  officials,  for  example,  killed 
a person  who  was  in  custody  awaiting  trial  for  a crime. 

3.  Title  V should  be  amended  to  prohibit  acts  of  economic  as  Well  as 
physical  coercion.  Title  V as  now  written  applies  only  to  acts  involv- 
ing "force  or  threat  of  force."  In  fact,  the  bill  would  narrow  existing 
law  by  repealing  criminal  provisions  in  the  Voting  Bights  Act  which 
make  intimidation  and  coercion  by  State  registration  officials  ahd 
private  persons,  by  any  means  including  threat  of  firing  or  eviction,  a 
crime.  Tet  economic  coercion,  as  Congress  recognized  in  Connection 
with  the  Voting  Rights  Act  of  1965,  remains  a serious  impediment  to 
the  exercise  of  Federal  rights.  Since  September  1966,  newspapers 
have  reported  that  100  Negroes  in  St.  Francis ville,  La.,  and  20  in 
Lowndes  County,  Ala.,  have  been  evicted  from  their  homes  for  regis- 
tering to  vote.  The  Commission  found  in  February  of  this  year  that 
in  sbnie  areas  of  the  South  where  Negroes  have  elected  to  'attend 
formerly  all-white  schools,  the  Negro  community  has  been  subjected 
to  evictions  and  loss  of  jobs  as  well  as  to  other  forms  of  intimidation . 
I have  cited  some  examples  previously. 

There  are  many  oilier*.  For  example,  the  mother  of  a NegrO 
student  who  selected  a white  school  in  Sumter  County,  Ga.,  was  fired 
from  tier  job  as  a maid  within  24  hours  after  submission  of  the  choice 
form.  In  Webster  County,  Miss.,  two  Negro  families  who  had  selected 
formerly  all-white  schools  for  three  children  scheduled  to  enter  the 
first  grade  in  September  1965  were  told  by  their  white  landlords  to 
move  out  of  their  houses.  Evictions  of  Negro  families  enrolling  their 
children  in  previously  all-white  schools  have  been  reported  in  Thomas 
County,  Ga.,  and  Merigold,  Miss.  Parents  of  such  children  have  been 
reported  threatened  with,  or  actually  subjected  to,  job  loss  in  Baker 
County  and  Waynesboro,  Ga.,  Rolling  Fork,  Anguilla  and  West 
Point,  Miss.,  and *Demopolis,  Ala. 

Such  .practices  are  properly  treated  as  criminal  acts,  for  they  are 
deliberate  and  often  effective  efforts  to  interfere  with  the  exercise  of 
Federal  rights.  Since  economic  coercion  is  by  its  very  nature  a cal- 
culated act,  it  may  be  susceptible  to  deterrence  by  criminal  sanctions 
even  more  than  violence, 1 which  frequently  is  irrational,  Acts  of 
economic  intimidation  directed  against  the  exercise  of  any  of  the  rights 
protected  by  title  V should  be  covered  by  the  bill.  And  surely  there 
*s  no  warrant  for  taking  the  retrogressive  step  of  repealing  the  criminal 
Sanction  against  economic  intimidation  presently  contained  in  the 
Voting  Rights  Act. ' ' * 

CONCLUSION 

Mr.  Chairman,  although  Congress  spent  many  long  and  arduous 
hours  in  enacting  the  landmark  Civil  Rights  Act  of  1964  and  the 
Voting  Rights  Act  of  1965,  that  legislation  was  in  a real  sense  only  a 
beginning— not  an  end.  It  did  not  attempt  to  deal  with  the  critical 
problem  of  discrimination  in  housing,  and  it  did  not  fully  secure  thei 
rights  which  it  was  tfie  high  purpose  of  those  statutes  to  vindicate. 
Those  rights  were  not  fully  secured  because,  to  the  extent  tha,t  judicial 
remedies  were  provided,  the  remedies  afforded  were  not  wholly 
adequate.  More  important,  intimidation  of  persons  exercising  or 
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attempting  to  exercise  their  rightshas  not  been  effectively  met, 
portly  because  the  available  criminal  sanctions  against  suoh  intimidh** 
tion  are  inadequate  and  partly  because  juries  discriminnlorily  selected 
cannot  be  relied  upon  to  convict  the  guilty.  Unless  we  move  swiftly 
to  secure  these  rights  in  fact  as  well  as  in  theory,  we  risk  a serious 
loss  of  faith  and  bitter  disillusionment  by  those  who,  upon  passage  of 
the  1064  and  1966  acts,  believed  that  the  doors  to  equal  opportunity 
finally  had  opened  for  them. 

Senator  Ervin.  Your  recommendations  are  rather  drastic.  In!  the 
interests  of  time  I am  not  going  to  cross-examine  you  about  them  but 
I will  only  make  tho  observation  that  if  the  recommendations  of  ths 
Civil  Rights  Commission  were  eriacted  into  law,  States  would  be  sub- 
stantially destroyed  as  effective  instruments  of  government,  State 
power  would  be  supplanted  in  fields  that  have  always  been  assigned 
to  States,  by  Federal  power.  The  rights  of  private  contract  would  be 
most  seriously  curtailed,  what  are  properly  justiciable  controversies 
would  be  transferred  from  the  courts,  where  certain  rules  of  law 
prevail,  to  boards,  and  the  Federal  Government  would  for  the  first 
time  in  American  history  embark  on  a program  of  enacting  and  en- 
forcing criminal  laws  generally.  Thank  you  for  your  appearance. 

Mrs.  Freeman.  Thank  you.  * 

Senator  Ervin.  Do  you  havo  any  questions? 

Mr.  Autry,  Just  one,  Mr,  Chairman, 

Mrs.  Freeman,  at  the  bottom  of  page  3 of  your  statement  you  say: 

We  recommend  that  whenever  a prospective  juror  is  called  to  demonstrate  his 
qualifications  for  jury  service,  the  State  should  be  required  to  report  his  race, 
color,  religion,  sex  and  national  origin. 

You  may  know  that  the  American  Civil  Liberties  Union  and  the 
Anti-Defamation  League  and  the  chairman  of  the  subcommittee  all 
objected  to  eliciting  a prospective  juror's  religion  on  the  grounds  of 
privacy.  Also,  I believe  the  Attorney  General  said  that  he  did  not 
know  of  any  discrimination  in  jury  service  on  account  of  religion, 
Does  the  Commission  have  any  evidence  that  jurors  are  being 
discriminated  against  because  of  their  religion? 

Mrs.  Freeman.  I believe,  sir,  that  there  have  been  ch larges  of 
discrimination.  The  Commission  supports  the  administration's  bill, 
and  if  the  form  would  indicate  and  give  the  person  a choice,  where  he 
would  not  be  required  to  state  religion,  the  Commission  would  have 
no  objection. 

Mr.  Autry.  And  as  to  national  origin,  if  the  prospective  juror 
objected  to  stating  national  origin,  would  you  say  the  same  thing? 

Mrs.  Freeman.  No.  I think  that  we  would  not  have  the  same 
feeling  about  race  or  national  origin.  Take  the  case  of  Mississippi, 
where  os  you  know  as  of  the  last  roports  only  7 percent  of  the  Negro 
persons  qualified  to  vote  were  actually  registered 

Mr.  Autry.  Excuse  me,  I was  referring  specifically  to  national 
origin,  I wasn't  referring  to  race  there.  The  reason  I bring  this  up 
is  that  the  chairman  of  the  subcommittee  has  a colloquy  with  the  At- 
torney General  concerning  the  use  of  the  words  “national  origin." 
And  I don't  want  to  put  words  in  the  mouths  of  either  one  of  them, 
but  both  the  Attorney  General  and  the  chairman  of  the  subcom- 
mittee, I recall,  felt  that  under  many  circumstances  they  didn't  know 
what  “national  origin"  meant. 
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Mrs.  Freeman,  The  position  of  the  Commission  is  that  where  a 
class  is  discriminated  against,  there  should  be  such  record-keeping 
as  would  make  proof  of  the  discrimination  possible.  The  Spanish- 
speaking  Americans  would  be  an- example. 

Mr.  Autry.  Mexican-Americans? 

Mrs.  Freeman.  Mexican-Americans. 

Mr.  Autry.  But  this  would  apply  to  everybody,  and  that  is  the 
difficulty  that  the  subcommittee  has  found  with  this.  What  is 
national  origin?  Of  course,  with  Mexican-Americans  you  have  just 
said  whet  it  is.  Those  are  people  who  have  recently  come  to  this 
country  perhaps,  Spanish  speaking  people,  as  you  nave  , just  said. 
Technically,  however,  their  national  origin  is — wouldn’t  they  be  for 
the  most  part  American,  except  for  those  who  are  naturalized  citizens? 
What  I am  trying  to  define  here  is  whether  you  mean  only  naturalized 
Americans  of  a class  or  whether  you  mean  all  Americans  of  that  class? 

Mrs.  Freeman.  I am  trying  to  understand  your  question.  Are 
you  suggesting  that  the  committee  does  not  know  tne  meaning  of 
national  origin? 

Mr.  Autry.  I am  suggesting  that  both  the  subcommittee  and  the 
Attorney  General  had  some  difficulty  with  the  definition  of  the  term 
“national  origin.” 

Mrs.  Freeman.  It  is  a part  of  the  1964  act  under  title  7. 

Mr.  Autry,  Those  references  were  prohibitive  iri  nature.  They 
did  not  require  that  the  information  be  elicited  from  every  American. 

Mrs.  Freeman.  They  required  recordkeeping. 

Mr,  Autry.  On  the  basis  of  national  origin? 

Mrs.  Freeman.  Title  7,  section  709(a) : 

In  connection  with  any  investigation  of  a charge  filed  under  Section  706,  the 
Commission  or  its  designated  representatives  shall  ... 

Then  going  to  709(c) : 

Except  as  provided  in  Subsection  (d),  every  employer,  employment  agency  and 
labor  organization  subject  to  this  title  shall  (1)  make  and  keep  such  records 
relevant  to  the  determinations  of  whether  unlawful  employment  practices  have 
been  or  are  being  committed,  (2)  preserve  such  records  for  such  periods,  and  (3) 
make  such  reports  therefrom,  aa  the  Commission  shall  prescribe  by  regulation  or 
order,  after  public  hearing,  as  reasonable,  necessnry,  or  appropriate  for  the  en- 
forcement of  this  title  ... 

Mr.  Autry.  And  you  feel  that  language  requires  that  we  elicit 
from  all  Americans  what  their  national  origin  is? 

. Mrs.  Freeman,  I believe  the  Commission  has  the  power  to  get 
such  information  as  is  necessary  to  carry  out — — 

Mr.  Autry.  Yes,  exactly,  but  d6  we  want  national  origin  included 
in  a questionnaire  required  of  all  prospective  jurors? 

Mrs.  Freeman.  We  want  the  bill  to  be  as  inclusive  as  possible  to 
end  the  discrimination  that  is  in  existence. 

Mr.  Autry.  Thank  you. 

Senator  Ervin.  I still  wonder  why  you  put  that  in.  because  your 
origin  and  mine  are  both  American  I would  say,  ana  I have  never 
had  anybody  yet  cite  me  a single  instance  where  anybody  1ms  ever 
been  excluded  from  a jury  service  on  account  of  national  origin. 

MCs.  FiiEr-  MAk.  Are  you  referring  to  the  Spanish- Americans? 

Senator  Ervin,  Yes,  they,  too.  Most  of  them  are  Americans. 
Most  of  them  are  born  in  Texas,  Their  national  origin,  I would  say, 
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is  American.  Of  course,  you  go  back  to  national  origin:  my  ancestors 
came  from  Scotland  and  North  Ireland  and  Bnglanq  and  Frances 
I don't  think  my  national  origin  is  French.  I think  it  is  American, 
and  I think  this  is  a wholly  meaningless  term  that  is  put  in  for  sio 
much  window  dressing.  And  yet  under  title  II,  you  could  spend  a 
week  questioning  whether  people  because  of  national  origin  have  been 
excluded  from  juries,  and  none  of  us  know  what  we  mean  by  the  term. 
Thank  you, 

Mrs.  Fkbema  n,  Thank  you. 

Mr.  Autry,  Mr.  Chairman,  the  next  witness  is  the  Honorable 
Jack  P.  Nix,  State  superintendent  of  schools,  of  Atlanta,  Qa. 

Senator  Ervin.  I presume,  Mr J Nix,  you  would  rather  proceed 
with  the  hearing  at  this  time  rather  than  adjourn  and  come  back 

later  in  the  afternoon?  * 

, , / , H p . <1  ■ 

STATEMENT  OF  HON.  JACK  P.  NIX,  STATE  SUPERINTENDENT 
OF  SCHOOLS,  STATE  OF  GEORGIA 

Mr.  Nix.  Yes,  Mr.  Chairman,  because  I have  a plane  tb  get  back 
to  Atlanta. 

Mr,  Chairman,  I am  a State  constitutional  officer  elected  by  the 
people  of  Georgiaf  responsible  for  the  administration  of  the  Georgia 
program  of  public1  education,  including  vocational  and  technical 
education.  - 

It  is  appropriate,  I think,  that  I provide  this  committee  with  some 
factual  situations  we  have  experienced  in  Georgia  with  our  196  school 
systems  in  their  efforts  to  comply  with  the  intent  of  the  Civil  Rights 
Act  of  1964;  and,  in  particular,  the  desegregation  guidelines  issued 
by  the  U.S.  Office  of  Education  applicable  to  the  1966-66  school  year 
which  we  have  just  concluded,  ana  in  more  recent  days,  the  revised 
desegregation  guidelines  issued  by  this  same  office  which  are  applicable 
to  the  1966  summer  school  program  and  the  1903-67  school  year.. 

I feel  it  incumbent  as  State  superintendent  of  schools  of  Georgia 
to  mention  to  this  committee  some  factual  statements  concerning 
the  current  status  of  public  school  education  in  our  State. 

During  the  past  4 years,  in  particular,  the  General  Assembly  of 
Georgia,  the  Governor  of  the  State  of  Georgia,  the  State  board  of 
education,  the  State  department  of  education,  our  professional  educa- 
tion associations,  civic  groups,  and  other  people  interested  in  educa- 
tion have  taken  a serious  look  at  our  program  of  public  education. 
Under  the  leadership  of  these  groups  every  hamlet  of  Georgia  has 
heard  the  story  that  public  schools  exist  solely  for  the  educational 
welfare  of  children,  and  instruction  is  the  basic  purpose  of  schools. 

It  is  our  contention  that  when  lay  people,  together  with  State 
and  national  leadership,  accept  this  philosophy  of  public  school 
education,  then  and  only  then  will  our  public  schools  be  permitted 
to  do  that  which  they  were  established  to  do— instruct  children. 

After  some  years  of  self-evaluation  and  study,  the  1964  General 
Assembly  of  Georgia  acted  on  what  wo  call  the  minimum  foundation 
law.  Under  this  law  we  were  attempting  to  establish  equality  of 
educational  opportunity  f'or  all  Georgia's  children  and  youth  regard- 
less of  where  they  may  five  or  what  their  stations  in  life  might  be. 
This  program  was  adopted  in  1964  and  became  law,  and  upon  its 
Enactment  our  State  board  of  education  began  to  assert  its  full 
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leadership  in  moving  toward  the  kind  o{  instruction  asked  for  by  the! 
people  and  required  by  our  State  legislature/ 

Following  this  law  we  had  a study  made  by  Dr.  W.  D.  McClurkin 
of  George  Peabody  College  of  Teachers,  on  the  organization  of 
school  systems  in  Georgia,  which  pointed  us  in  the  direction  of  larger 
area  school  systems  and  larger  schools  which  would  provide  the 
necessary  financial  support  for  quality  instruction. 

In  addition  to  this,  we  have  recently  adopted  standards  for  system- 
wide schools  in  our  State  approved  by  the  State  board  of  education. 
We  are  in  the  process  of  having  an  8 months’  evaluation  of  these 
standards. 

In  addition  to  this,  an  additional  study  relative  to  education  in  the 
Southern  States  was  earned  on  by  Dr.  Jackson  of  Peabody  College 
in  Tennessee,  and  the  composite  thinking  in  all  of  these  studies 
incorporated  into  our  foundation  law  point  m the  direction  of  quality 
instruction  desired  by  Georgia. 

Too,  they  identify  the  kind  of  an  organizational  vehicle  in  which 
we  must  travel  to  obtain  quality  instruction.  These  spectacular 
reports  and  this  law  are  serving  as  a basis  and  foundation  for  building 
a good  educational  program  in  our  State.  This  effort  on  Georgia’s 
part  to  attain  its  educational  objective  and  to  keep  before  our  people 
the  basic  purposes  of  schools — that  of  instructing  our  children — will, 
of  necessity,  require  time,  leadership,  patience,  and  money. 

In  the  1964-65  fiscal  year  our  financial  receipts  for  the  maintenance 
and  operation  of  public  schools  in  Georgia  consisted  of  some  $304 
million  plus,  provided  with  30  percent  local  money,  63.9  percent  State 
money  and  6.1  percent  Federal  money.  For  school  year  that  is  just 
closing  and  at  tne  end  of  this  month  at  the  close  of  this  fiscal  year,  we 
anticipate  that  the  percentages  will  change  to  26.6  percent  local  funds, 
61.4  percent  State  funds,  and  12  percent  Federal  funds. 

In  the  employment  of  over  42,000  teachers  in  our  State  during  the 
1964-65  school  year,  6.1  percent  of  them  represented  2,568  teachers, 
leaving  39,536  teachers  for  the  State  and  focal  systems  to  finance. 
I think  this  illustrates  the  meager  contribution  the  Federal  Govern- 
ment is  making  toward  the  maintenance  and  operation  of  public  school 
education  in  Georgia.  I assure  you  that  we  appreciate  even  this 
contribution;  however,  the  noise  that  is  being  made  in  some  places 
could  infer  that  the  Federal  Government  is  underwriting  the  total 
program  of  instruction  in  the  States. 

School  administration,  to  be  successful  in  the  fulfillment  of  the  basic 
purpose  of  schools,  must  be  kept  as.closc  to  the  child,  the  teacher,  and 
the  classroom  as  possible  and  practical  where  instruction  and  learning 
actually  take  place.  The  experience  we  sustained  this  year  in  operat- 
ing a local  school  system  from  the  State  level,  after  having  been  named 
the  receiver  of  the  school  system  by  the  Federal  courts,  definitely 
proved  the  wisdom  of  this  statement.  Actuating  a law  from  the  na- 
tional level  through  a multiplicity  of  rules  and  regulations  that  doubled 
in  1 year’s  time  is  rather  confusing  and  distracts  the  attention  of  local 
people  from  the  basic  purpose  of  schools— that  of  instructing  children. 
Herein,  in  my  opinion,  lies  one  of  the  difficulties  in  the  implementation 
of  tho  guidelines  of  the  Oivil  Rights  Act  of  1964. 

For  purposes  of  simplicity  and  effectiveness,  I would  like  to  address 
my  remarks  to  two  aspects  of  the  1964  Civil  Rights  Act  and  Senator 
Ervin's  amendment  to  the  administration’s  1966  Civil  Rights  Act: 

(1)  The  provision  for  the  cutoff  and  “deferment  of  funds”;  and 
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■ (2)  The  requirement  for  racial  balance  contained  in  the  two  Bete  of. 
guidelines  previously  referred  to  but  not  contained  in  Abie,  act  itself  as, 
passed  by  Congress.  • , . ' 

Title  VI,  section  6Q2,  provides  that — - . : i 

compliance  with  any  requirement  adopted  pursuant  to  this  section  ehaii  be  effected 
(!)  by  the  termination  of  or  refusal  to  grant  or  to  continue  aasistanoe  under  such 
program  or  activity  to  any  recipient  as  to  whom  there  has  been  an  express  finding 
on  the  record,  after  opportunity  for  a hearing,  of  a failure  to  contply  with  such  a 
requirement.  * * * (2)  by  arty  other  means  authorized  by  law;  provided,  how- 
ever, that  no  such  action  shall  be  taken  until  the  department  or  agency  concerned 
has  advised  the  appropriate  person  or  persons  of  the  failure  to  comply;  with  the 
requirement  and  has  determined  that  compliance  cannot  be  secured  by  voluntary 
moans. 

I am  sure  the  members  of  this  committee  are  eminently  fapiiiiar 
with  the  general  “Statement  of  Policies  Under  Title  VI  of  the  Civil 
Rights  Act  of  1964,"  respecting  desegregation  of  elementary  and 
secondary  schools,  issued  by  tho  U.S.  Office  of  Education,  applicable 
to  the  1966-60  school  year.  Under  tliis  statement  of  policies,  local 
school  systems  were  expected  to  file  a voluntary  plan  of  desegregation 
with  the  U.S,  Office  of  Education  if,  in  local  application,  the  system 
had  had  a record  of  operating  a dual  school  system  and  had  not  pre- 
viously been  subject  to  a court  order. 

As  I have  previously  stated,  we  have  196  school  systems  in  Georgia. 
Aii  but  two  of  these  systems  filed  voluntary  plans  or  submitted  court 
orders  to  the  U.S.  Office  of  Education  last  year.  It  was  later  deter- 
mined one  of  these  plans  was  not  acceptable  to  the  U.S.  Office  of  Edu- 
cation. As  a result  of  the  two  systems'  failure  to  file  (Lincoln  and 
Glascock  Counties),  Federal  financial  assistance  was  withheld  from 
the  systems,  initially  without  any  hearing. 

However,  it  is  the  third  system  to  which  I would  like  to  direct  my 
remarks  and  point  out  the  inequities  existing  in  the  cutoff  provisions  of 
the  act  and  how  those  who  need  the  funds  the  greatest  are  subject  to 
further  inequities  as  a result  thereof.  As  a matter  of  fact,  I am  of  the 
opinion  the  cutoff  provisions  of  this  act  in  this  case  constituted  an  act 
oi  discrimination  against  the  children  so  affected. 

Taliaferro  County  had  submitted  apian  of  desegregation  which  was 
not  acceptable  to  the  U.S.  Office  of  Education.  Early  in  September 
of  1906,  as  a result  of  racial  demonstrations  in  the  county,  the  matter 
was  token  into  Federal  district  court  and  the  State  superintendent  of 
schools  was  made  receiver  for  the  Taliaferro  County  school  system. 
Pursuant  to  the  instnictions  of  the  court,  a plan  of  desegregation  for 
the  balance  of  the  school  year  1966-66  was  filed  and  approved  by  the 
district  court.  This  approved  plan  was  presented  to  the  U.S.  Office 
of  Education  os  a basis  for  compliance  with  the  desegregation  guide- 
lines. The  then  State  superintendent  of  schools.  Dr.  Claude  Purcoll, 
requested  by  letter  that  the  U.S.  Office  of  Education  approve  this  plan 
ns  a means  for  continuing  Federal  assistance  to  Taliaferro  County. 
This  request  was  turned  down  and  the  county  has  not  received  any 
Federal  assistance  for  this  school  year  even  though  the  desegregation 
plan,  as  previously  stated,  had  boon  approved  by  the  Federal  court. 
Later  in  the  school  year,  more  particularly  January  of  this  year, 
at  which  time  I became  S^ate  superintendent  of  schools,  the  Court 
itself  indicated  a great  deal  of  concern  as  to  why  remedial  instructional 
assistance  had  not  been  given  to  the  transferees  and  the  children  re- 
maining in  the  system  resulting  from  the  plan  ordered  by  the  Court. 
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It  was  poihted  out  that  the  U.S.  Office  of  Education  had  not  approved 
the  Court's  plan  and,  therefore,  refused  financial  assistance  for  any  of 
these  chddren.  In  other  words,  the  application  of  the  guidelines  bv 
the  U.fc>.  Office  of  Education,  which  were  outside  the  scope  and  intent 
of  the  act  itself,  in  my  opinion,  prevented  the  children  of  this  county 
Federarf  Pro®rama  improve  instruction  provided  with 

The  Bystem  was  entitled  to  approximately  $74,006  this  year  just 
closed  which  would  have  been  used  in  a much-needed  remedial  in- 
structional  program,  a Headstart  program,  and  upgrading  the  quality 
of  the  instruction  for  niore  than  500  Negro  children  who  chose  to 
remain  in  the  system  and  about  241  children  who  chose  to  transfer 
out  of  the  system.  It  seems  to  me  this  was  an  act  of  discrimination 
on  the  part  of  the  U.S.  Office  of  Education  against  the  very  children 
who  were  in  most  need  of  the  assistance.  i 

At  the  present  time,  we  have  in  Georgia  eight  systems— this  week 
we  had  two  additional  systems  to  qualify  so  we  have  only  eight— out 
of  the  196  who  have  elected  to  not  sign  the  compliance  form  441-B. 
It  is  our  Understanding,  and  I have  this  understanding  in  the  form  of 
a telegram  from  the  Commissioner,  that  these  systems  are  immddiately 
placed  in  the  noncompliance  category  and  are  not  eligible  for  further 
Jb  ederal  assistance  under  new  programs.  In  other  words,  the  systems 
adeemed  to  be  guilty  of  discrimination,  even  though  no  complaint 
of  discrimination  has  been  registered  and  without  an  investigation. 
Senator  Ervin.  And  I might  add,  Mr.  Nix,  as  I construe  it,  they 
011  v denied  Fetiet&l  assistance  for  failure  to  comply 
with  the  announced  guidelines  and  without  any  evidence  of  discrimi- 
nation, but  they  have  been  denied  Federal  assistance  iri  violation  of 
the  act  which  merely  authorizes  cutoff  or  denial  of  funds  where  there 
has  been  discrimination  which  the  courts  have  defined  to  be  merely 
the  exclusion  of  a child  from  a particular  school  on  account  of  Ins 
race.  V. 

Mr.  Nix.  Yes,  sir,  Mr.  Chairman,  and  I think  in  addition  to  this, 
that  the  cutoff  of  funds  is  supposed  according  to  the  Jaw  to  take 
place  after  a hearing  and  not  before  a hearing. 

Senator  Eiivin.  That  is  correct.  The  law  you  previously  quoted 
expressly  provides  that. 

, Nix.  This  is  one  of  the  reasons  or  the  reason  that  we  support 
vigorously  section  606(A)  of  your  amendment  to  the  proposed  Civil 
Righ  ts  Act  of  1966. 

It  is  our  position  that  a local  school  system  should  not  be  prohibited 
from  participating  in  Federal  assistance  programs  until  the  statutory 
provisions  required  by  tho  1964  Civil  Rights  Act  have  been  met. 

I miglit  digress  here  a moment,  Senator,  to  inject  that  system 
superintendents  and  boards  of  education  have  a very  difficult  time 
in  staffing  for  programs,  and  with  the  uncertainty  of  whether  or  not 
^ hey  receive  funds,  they  cannot  contract  for  people  for  programs  that 
will  be  initiated  in  July  or  in  September,  unless  they  have  some  as- 
surance that  funds  will  bo  forthcoming. 

With  this  procedure  that  the  U.S.  Office  is  now  following,  we  have 
no  assurance  that  funds  will  continue,  because  most  any  day  a tele- 
phone call,  or  a letter,  or  a telegram  from  the  Commissioner^  Office 
could  direct  me,  as  State  superintendent  of  schools,  to  cut, off  funds 
to  any  system  in  our  State,  and  I would  have  no  authority  other  than 
to  comply  with  this  directive. 
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, This;  then,  puts  the  local  superintendent  and  the  system  board  of 
education  in  a most  embarrassing  situation  with  the  people  they  have, 
employed.  It  also  interferes  with  the  education  >of  children,  which 
we  are  trying  to  do  in  this  business  of  public  ed^c^tion. 

Senator  Ervin.  1 would  like  to  state  at-  this  point  that,  when  title 
VI  was  before  the  Senate,  I did  the  best  I could  to  bring  some  sanity 
to  its  provisions,  and  some  regard  for  due  process  of  law.  Although 
I was  opposed  to  the  bill,  I tried  to  make  the  bill  as  workable  and  as 
fair  and  as  just  as  possible.  I introduced  a number,  of  amendments, 
to  accomplish  that  purpose.  Unfortunately,  when  there  is  a bill  up 
in  the  Congress  that  is  labeled  a civil  rights  bill,  it  makes  no  difference 
what  its  provisions  are.  You  can  reason  as  much  as  you  will,  but  the 
majority — I hate  to  say  it  about  the  body  I belong  to — 'the  majority  of 
the  Members  come  over  there  and  vote  for  the  biU  just  like  it  is,  with- 
out even  hearing  your  argument,  without  even  giving  it  consideration. 

I introduced  an  amendment  to  this  provision.  I have  never  be- 
lieved in  letting  executive  agencies  exercise  what  are  in  effect  judicial 
powers,  so  I offered  on  amendment  to  eliminate  the  power  of  Federal 
agencies  to  cut  off  funds,  and  to  substitute  due  process  of  law  in  the 
federal  courts  for  agency  action.  My  amendment  provided  that  no 
funds  should  be  cut  off  by  the  Federal  agendas,  but  whenever  the 
Federal  agencies  had  reasonable  cause  to  believe  that  discrimination 
was  being  practiced,  then  they  would  report  their  evidence  to  the 
Attorney  General,  and  the  Attorney  General  could  then  investigate 
the  case;  and  if  he  found  out  there  was  probable  cause  for  so  doing 
coilld  bring  a suit  to  enjoin  further  discrimination. 

I expressly  provided  that,  instead  of  having  to  go  to  the  drastic 
course  of  cutting  off  food  and  milk  programs  for  helpless  little  children, 
the  court  coula  make  a decree  which  would  prevent  further  dis- 
crimination. That  would  have  accorded  with  the  ancient  Ameri- 
can concept  of  a hearing  which  even  the  statute  requites,  before  one 
is  condemned,  and  would  have  afforded  an  opportunity  to  adjust  the 
controversy  without  denying  the  schools  adequate  funds  insofar  as 
there  were  any  funds  given  by  the  Federal  Government,  or  denying 
lunch  programs  or  milk  programs.  But  unfortunately  that  amend- 
ment was  voted  down,  by  men  who  were  making  large  protestations 
about  their  great  love  fondue  process  of  law. 

Mr.  Nix,  Mr.  Chairman,  I would  like  to  point  out  here  that  this  is 
getting  to  be  more  difficult  as  time  goes  along  rather  than  getting 
Better  for  us  to  administer  programs.  I would  like  to  point  out  a 
specific  example. 

Under  the  new  Elementary  and  Secondary  Act,  title  3 section,  we 
were  to  submit  new  ideas  and  innovative  projects  for  educational 
purposes,  improving  the  education  of  children.  We  started  last 
October  with  a project  covering  our  Ninth  Congressional  District  to 
cross  county  lines  with  instructional  services,  in  order  that  the  children 
in  small  systems,  as  well  as  large  systems,  would  have  the  benefit  of 
the  same  quality  of  education,  regardless  of  the  size  of  the  system, 
the  children,  race  or  anything  else. 

The  U.S.  Office  of  Education  officials  liked  the  idea.  We  have 
refined  this,  and  on  May/ 12  of  this  year  I sent  two  members  of  the 
staff  and  one  of  the  system  superintendents  to  converse  with  them. 
They,  in  all  fairness,  indicated  the  project  was  approved  and  that  we 
, could  start  on  Juno  1. 
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On  Monday  of  this  week  We  received  notice  from  one  of  the  officials 
of  the  U.S., Office  of  Education  that  it  was  held  up  in  the  civil  rights 
unit  of  the  U.S.  Office  of  Education,  the  equal  educational  oppor- 
tunities unit,  even  though  it  is  an  appro vable  project. 

Now,  in  my  opinion,  as  I told  the  Commissioner  by  telephone,  he 
did  not  have  the  right  to  disapprove  that  project,  because  it  was 
approvable.  He  did  have  the  right  to  hold  off  the  money  if  we  were 
not  following  the  civil  rights  law,  We  had  written  in  the  project  that 
any  system  in  the  Ninth  Congressional  District  that  did  not  comply 
with  the  Civil  Rights  Act  or  the  guidelines  would  not  be  a participant. 
Yet  they  are  stilfholding  this  project,  even  though  there  has  been  riof 
hearing,  there  has  been  no  complaint  filed  or  anything  else.  The 
fiscal  year  is  almost  gone,  and  people  we  would  like  to  employ  arena 
longp  ' available.  We  had  interviews  set  up  for  the  first  of  June.  So 
it  is  - <jally  getting  worse  rather  than  better,  Senator. 

, Tt  has  been  out  experience  in  Georgia  that  system  superintendents 
and  boards  of  education,  are  willing  to  Comply  with  section  601  of 
title  VI  of.  the  Civil  Rights  Act  cf  1964  which  provides — 

No  person  in  the  United  States  shall,  on  the  ground  of  race,  color,  or  national 
origin,  be  excluded  from  participation  in,  being  denied  the  benefits  of,  or  being 
subjected  to  discrimination  of  any  program  or  activity  receiving  federal  financial 
assistance — 

but  the  same  superintendents  and  boards  of  education  are  reluctant 
and  are  finding  it  almost  impossible  to  comply  with  the  racial  transfer 
percentage  requirements  required  by  paragraph  181.54  of  the  “Re- 
vised Statement  of  Policies  for  School  Desegregation  Plans  Under  Title 
VI  of  the  Civil  Rights  Act  of  1964,’*  issued  by  the  U.S.  Department 
of  Health,  Education,  and  Welfare,  in  March  of  this  year. 

They  are  even  more  convinced  and  concerned  that  the  requirements 
of  paragraph  181.13,  with  reference  to  faculty  and  staff  desegregation, 
are  completely  outside  the  scope  and  intent  of  section  601  of  title  VI 
of  the  Civil  Rights  Act.  Attitudes  and  feelings  are  more  intense  in 
our  State,  and  I believe  I can  say,  Senator,  that  those  responsible 
individuals  with  whom  I have  talked  throughout  the  country  feel  as 
I do,  that  the  encroachment  of  the  Federal  Government  into  State 
governments  is  greater  at  this  particular  time  than  at  any  time  during 
my  lifetime.  I think  many  people,  responsible  people,  are  now  look- 
ing at  State 'Officials,  governments,  and  constitutional  officers,  as  being 
not  much  more  than  clerical  workers  of  the  Federal  Government. 
This  is  a real  danger  to  our  form  of  government  if  we  are  going  to 
maintain  a strong  Federal  Government  and  a strong  State  government. 

Attitudes  and  feelings  are  more  intense  when  school  officials  read 
section  604,  which  states—  / 

Nothing  contained  in  this  Title  shall  be  oonatrued  to  authorize  action  under  this 
Title  by  any  department  or  agency  with  respect  to  any  employment  practice  of 
any  employer,  employment  agency,  or  labor  organization,  except  where  a primary 
Objective  of  the  federal  financial  assistance  is  to  provide  employment. 

Our  people  feel  the  intent  of  the  act, is  the  same  as  was  stated  by 
the  assistant  majority  leader  at  the  time  the  act  was  passed.  To 
quote  the  words  of  Vice  President  Humphrey: 

While  the  Constitution  prohibits  segregation,  it  does  not  require  integration. 
The  busing1  of  children  to  achieve  racial  balance  would  be  an  act  to  effect  the 
integration  of  schools.  In  fact,  if  the  bill  were  (.0  compel  it,  it  would  bo  a viola- 
tion, because  it  would  be  handling  the  matter  on  the  basis  of  race. 
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I believe  the  opinion  of  the  majority  of  system  superintendents 
and  boards  of  education  in  Georgia  is  that  the  desegregation  guide- 
lines recently  issued  by  the  U.S.  Office  of  Education  are  outside  the 
scope  and  intent  of  the  1964  Civil  Rights  Act,  In  fact,  the. require- 
ment for  racial  balance  mandatory  transfer  provisions  are  in  flagrant 
violation  of  the  act  itself. 

To  follow  these  provisions  to  the  logical  conclusions  in  everyday 
application  would  require,  in  effect,  that  a public  utility  company 
would  be  discriminating  unless  it  insisted  that  a certain  percentage 
of  the  minority  race  sit  in  the  front  of  its  buses  or,  likewise,  a certain 
percentage  of  the  minority  race  would  be,  required  tp  use  the,  public 
golf  courses  and  swimming  pools.  By  the  same  token,  they  would 
be  saying  past  acts  of  discrimination  could  not  bo  effectively  removed 
until  a certain  percentage  of  the  minority  groups  are  voting  in,  each 
election* 

1 am  sure  it  is  obvious  to  this  committee  that  acts  of  discrimination 
have  existed  in  certain  areas  of  our  public  life,  but  I also  believe  human 
decency  and  commonsense  dictate  that  this  discrimination  has  been 
removed  in  practical  application  in  the  above  examples. 

The  Civil  Rights  Act  of  1964  is  now  a fact.  Our  people  are  gradually 
moving  into  an  acceptance  of  its  intent.  Eventually,  if  patience  is 
manifested,  its  intent  and  Georgia’s  philosophy  of  public  school 
education,  which  is  the  instruction  of  children,  con  be  reconciled  and 
effectuated. 

It  does  seem  to  me,  though,  if  the  Federal  Government  is  actually 
interested  in  the  instruction  of  children,  it  coidd  more  wisely  spend 
the  available  money  for  the  instruction  of  children  rather,  than 
Federal  policemen  to  badger  boards  of  education  with  a multiplicity 
of  ambiguous  guidelines.  Using  a 6,1  percentage  contribution  to 
dictate  the  spending  of  the  other  93.9  percent  is  rather  presumptuous 
and  absurd; 

Congress  never  intended  or  implied  when  it  used  the  words  "by 
any  other  means  authorized  by  law”  to  give  birth,  or  pedigree  to  any 
Federal  agency  to  incubate  its  own  rules  and  regulations  and  let  them 
travel  unrestricted  under  this  cover  of  authority. 

It  has  been  our  experience  in  Georgia  that  the  Department  of 
Health,  Education,  and  Welfare  is  using  the  words  "cutoff  of  funds" 
under  section  602,  paragraph  1,  and  the  words  "deferral  of  funds" 
under  paragraph  2,  to  extend  regulations  beyond  the  law.  To  the 
recipient  of  the  funds,  this  is  bureaucracy  at  its  worst  and  a play  on 
words,  in  addition,  to  circumventing  the  intent  of  Congress. 

It  does  not  make  any  difference  to  the  receiving  system  under  what 
provisions  the  funds  are  withheld  as  long  as  the  funds  are  not  forth- 
coming, and  the  system  has  not  had  the  full  benefit  of  the  protection 
intended  by  Congress. 

Mr.  Chairman,  I respectfully  request,  on  behalf  of  the  1,140,000 
schoolchildren  in  Georgia,  your  careful  consideration  and  evaluation 
of  Federal  programs  involving  the  expenditure  of  funds  for  educational 
purposes.  We  must  have  your  help  to  give  back  to  the  States  author- 
ity to  operate  public  education  programs  for  the  benefit  of  children. 
Thank  you.  , 

I would  like  personally  t o thank  you  as  chairman  of  tins  committee, 
and  as  a Senator  of  this  great  Nation  for  your  personal  efforts  to  help 
us  with  this  particular  problem. 
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Senator  Ervin.  Thank  you,  Mr.  Nix.  Isn’t  it  fair  to  state  that  the 
people  of  States  like  Georgia  and  North  Carolina  have  spent  a greater 
portion  of  their  earthly  substance  for  the  education  of  Negro,  chil- 
dren  than  the  people  of  many  other  States  in  the  Union,  simply 
because  they  have  more  of  such  children,  and  have  had  through  thfe 
years? 

Mr.  Nix.  Not  only  that,  Senator,  but  in  our  State  we  are  spending 
over  59  percent  of  all  State  revenue  for  education. 

Senator  Ervin.  And  isn’t  it  true  that  States  like  North  Carolina 
and  Georgia  embarked  upon  programs  to  give  adequate  education  to 
all  of  their  cliildren  of  all  races  long  before  any  such  civil  rights  con- 
coctions that  are  now  presented  were  ever  suggested? 

Mr:  Nix.  Senator,  in  the  early  1950’s  when  Senator  Talmadge  was 
our  Governor,  we  started  a school  building  program,  a $200  million 
program  at  that  time,  and  I am  firmly  convinced  that  during  the 
1960?s  and  early  1 960’s  our  Negro  students  were  the  best  housed 
Negro  students  m this  entire  country.  Their  building  facilities  were 
in  the  poorest  condition  in  the  early  1050’s,  and  we  started  at  that  time 
to  develop  facilities  that  would  be  good  in  terms  of  sound  educational 
programs  regardless  of  what  color  the  children’s  skins  might  be. 

Senator  Ervin.  Isn’t  it  a fair  statement  to  say  that  in  States  like 
yours  and  mine,  the  people  who  actually  control  the  State  govern- 
ments  and  establish  its  policies  are  dedicated  to  the  proposition  that 
every  child  of  every  race  should  have  an  opportunity  so  far  as  it 
lies  within  the  physical  resources  of  those  States,  "to  burgeon  out”  as 
the  great  educational  Governor,  Charles  Aycock,  said,  “everything 
within  him.” 

. Mr.  Nix.  Mr.  Chairman,  in  my  own  personal  opinion  the  greatest 
thing  that  any  State  of  this  Nation  has  is  the  minas  of  its  youth.  It 
doesn’t  particularly  make  any  difference  what  color  the  cnild’s  skin 
might  be.  Our  purpose  in  Georgia,  and  I am  sure  it  is  the  same  in 
North  Carolina,  and  I would  hope  that  it  would  be  the  same  through- 
out the  Nation  (but  I don’t  think  it  is  in  the  minds  of  all  individuals 
at  this  time)  is  that  this  is  the  greatest  responsibility  we  have  to 
develop  the  minds  of  children  to  be  effective  citizens  in  terms  of  pro- 
ductivity and  successful  living,  to  build  a truly  great  democracy.  I 
fear  this  is  endangered  with  some  of  the  edicts  that  are  now  being 
issued  on  the  part  of  some  of  the  Federal  officials,  and  in  my  own  care- 
fully Considered  opinion,  thie  Congress  didn’t  intend  for  them  to  issue 
some  of  these  edicts  they  are  sending  out  now. 

Senator  Ervin.  I think  that  your  statement  and  the  words  of  title 
VT  itself  show  the  absolute  soundness  of  that  observation.  Title  VI 
said,  as  you  point  out  in  your  statement,  that  funds  would  not  be  out 
off  without  an  opportunity  to  be  heard. 

It  said  that  desegregation  of  schools  should  not  be  construed  to 
require  racial  balance. 

It  stated  in  express  words  that  there  would  be  no  authority  to 
require  the  busing  or  the  transportation  of  children  from  one  point  to 
another  in  order  to  integrate  schools. 

It  stated  that  the  Federal  Government  would  have  no  authority 
over  the  employment  of  State  officials,  State  employees,  except  in 
those  rare  cases  where  the  only  purpose  of  the  program  was  to- promote 
employment.  In  my  judgment  the  guidelines  laid  down  by  the  Office 
of  Education  of  the  Department  of  Health,  Education,  and  Welfare 
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violate  all  of  those, pro  visions  of  the  act;  And  they  also  go -beyond  the , 
terms  of  the  Constitution  even  as  construed  in;  the  case,  because 

the  Constitution,  thus  far  has  been  construed  merely  to  prohibit 
discrimination,  that  is  the  exclusion  of  a child  from  a particular  achopl 
solely  upon  the  baeiB  of  his  race,  and  not  to  require  integration  pf  the 
races.  And  yet  these  guidelines  are  based  virtually  entirely  upon:  ,tho 
theory  that  they  must  either  browbeat  or  bribe  schopl  districts,  in  to, 
establishing  racial  balances  in  the  schools.  . . . . 

I am  a man  who  believes  in  speaking  plainly,  so  I_  can't  be  mis- 
understood, and  some  people  don't  like  me  t for  so  doing,  but  I am 
convinced,  from  a consideration  , of  the  guidelines  established  by  the 
Department  of  Health,  Education,  and  Welfare,  that  the  Department 
is  more  concerned  with  integration  than  it  is  with  education,  insofar  as 
southern  schools  are  concerned.  i 

Mr.  Nix.  Senator,  I think  speaking  one’s  mind  is  one  of  my  weak- 
nesses, also, hut  I am  so  concerned  about  the  education  of  our  children 
that  I think  it  is  unreasonable  for  anyone,  either  on  a State  or  National, 
level,  to  place  local  system  superintendents  and  boards  of  education  in 
the  position  of  trying  to  staff  and  operate  public  schools  when,  they 
don't  know,  from  the  beginning  of  one  fiscal  year  to  the  end. of  that, 
fiscal  year,  what  additional  rules  and  regulations  are  going  to  be  issued 
that  would  cut  off  their  funds,  their  source  of  funds,  or  cut  off  a par- 
ticular program  that  had  been  built  into  a total  educational  effort. 
This  is  my  plea  to  the  Federal  officials:  Tell  us  what  you  can  do  for  the 
entire  year;  and  then  leave  us  alone  and  let  us  run  the  programs  within 
your  rules  and  regulations,  but  don’t  cut  the  money  off  during  the 
middle  of  the  year.  . .. 

Senator  Ervin.  I have  been  concerned  with  the  same  problem,  as  a 
result  of  being  requested  bv  school  districts  in  North  Carolina  tp 
intercede  'with  the  Department  of  Health,  Education,  arid  Welfare  and 

ascertain  what  they  were  requiring*  < , 

; I am  frank  to  state  that  in  some  instance.?  it  has  taken  me  6 weeks 
to  got  a reply  to  a letter  addressed  to  the  Department.  Any  depart*, 
ment  that  can’t  answer  a letter  in  6 weeks  has  got  no  business  under^ 
taking  to  manage  the  schools  of  tl>e  entire  country  or  of  an  entire, 
section  of  the  country.  . 

Now,  when  title  V I was  before  the  (Senate!  predicted  what  has 
come  to  pass..  I requested  the, Senate  to  write  into  tho  bill  what 
the  exact  requirements  were,  to  spell  out  the  meanin^of  "discrimina- 
tion," and  not  leave  the  definition  to  40  or  6Q  differeD  t Federal  agencies 
administering  40,  50,  60,  or  100  different  Federal  programs.  X . wasn't, 
heeded  on  that  point.  Referring  to  Caligula,  tho  Roman  emperor 
who  wrote  hit  laws.  in  small  letters  high  on  the  walls  so  the  people 
couldn't  read  them,,  I pointed  out  that  compared  with  title  VI,  Calig- 
ula was  a far  more  just  legislator  than  the  Senate,  if  it  passed  that 
bill  in  its  present  form , because  the  Senate  would  be  saying  the  meaning 
of  la w is  going  to  be  determined  by  what  may  hereafter  be  devised  by 
Federal  administrators.  In  that  wav  the  Senate  was  far  more  unjust 
than  Caligula  because  if  somebody  had  a long  enough  ladder  and,  a! 
magnifying  glass  lie  could  have  climbed  up  and  rend  Caligula’s,  buys.  * . 

But  we  passed  title  Vl.qnd  left  the  laws  undisclosed  in  what  are, 
as  far  , as  the  thoughts  on  this  proposition  were  concerned,  the.  then. 

■ ' ' , 1 :f.  ■ I i . . ,.r 

■ : .-1  I . • ! .f ! ■ 1,  |_  ■ . ‘ . 1 ,h.  u 'Is  ti 


380 


CIVIL  BIGHTS 

empty  craniums  of  Federal  administrators.  We  have  one  depart' 
ment  making  one  interpretation  of  the  law  and  another  department 
making  another  interpretation  of  the  law  and  one  agency  making  one 
interpretation  one  day  and  another  on  another  day.  I predicted  then 
we  were  going  to  have  chaos  in  the  educational  held  and  m other  fields, 
because  these  funds  would  be  used  to  bribe  local  officials  into  an  accept- 
ance of  whatever  notions  these  different  and  varied  agencies  adminis- 
tering these  acts  might  entertain. 

I think  you  point  out  very  effectively  that  there  are  people  sitting 
on  the  banks  of  the  Potomac,  representing  the  Federal  Government, 
which  contributes  only  0,1  percent  of  the  total  expenditures  for  schools 
in  your  State,  who  want  to  assume  virtually  complete  domination 
of  those  schools. 

It  is  also  to  be  remembered  that  a substantial  part  of  that  6.1 
percent  which  comes  from  the  Federal  Government  was  undoubtedly 
paid  into  the  Federal  Treasury  by  the  people  who  made  the  con- 
tribution of  the  other  93.9  percent.  I do  not  see  how  our  Federal 
system  of  government  can  endure,  if  the  determination  of  how  schools 
are  to  be  operated  is  to  be  transferred  from  the  school  districts 
to  the  banks  of  the  Potomac,  and  there  vested  in  a department  which, 
with  all  due  respect  for  it,  I have  observed  closely  for  12  years,  if  you 
give  it  an  inch  of  authority,  it  always  takes  a mile. 

Mr.  Nix.  Mr.  Chairman,  I would  like  to  inject  one  thought  here. 
You  know,  history  records  that  nations  last  for  about  200  years. 
Our  Nation  is  190  years  of  age.  If  this  trend  continues  at  the  rapid 
rate  that  it  has  in  the  last  few  years,  I have  a fear  for  the  type  of  a 
government  that  we  will  have  by  the  year  2000. 

Whenever  you  remove  the  control  of  public  education  away  from 
the  parents  and  the  people  in  the  individual  communities  and  Statos, 
and  centralize  it  all  into  one  body  on  a national  level,  I think  you  are 
on  the  road  to  destroying  this  great  democracy  that  wo  have. 

Senator  Ervin.  I find  myself  in  100  percent  agreement  with  that 
observation,  and  that  is  one  reason  I still  fight,  sometimes  against 
great  odds,  to  try  to  preserve  the  Federal  system  of  government.  I 
am  o,  great  believer  in  the  principle  of  the  Founding  Fathers,  which 
was  expressed  by  Thomas  Hobbes,  the. English  philosopher,  when  he 
said  that  liberty  is  government  divided  into  small  fragments.  That  is 
the  reason  the  Constitution  divides  the  powers  of  government  between 
the  Federal  Government  on  the  national  level  and  the  States  on  the 
local  level,  and  assigns  legislative  powers  to  one  department  of  govern- 
ment and  executive  powers  to  another,  and  judicial  powers  to  another. 
But  we  pass  laws  which  ignore  these  distinctions,  which  attempt  to 
concentrate  all  the  powers  of  government  into  one  central  government, 
and  give  the  judicial  powers  of  that  government  to  executive  agencies, 
and  also  give  the  legislative  powers  of  that  government  to  executive 
agencies. 

I think  that  we  are  in  a serious  condition  when  so  many  men  are 
willing  to  destroy  fundamentals  for  the  sake  of  accomplishing,  in  a 
hurry,  objects  that  they  deem  to  be  desirable. 

I appreciate  your  appearance  here,  and  the  amendment  which  I 
offer  is  merely  to  bring  a little  due  process  and  a little  justice  into  these 
programs.  In  my  mind  it  is  abhorrent  for  the  Federal  Government 
to  cut  off  lunch  programs  and  educational  programs  that  are  designed 
for  the  education  and  welfare  of  little  children,  just  because  the  Fed- 
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erol  Government  doesn’t  agree  in  some  instance  with  some  of  the  ac- 
tions of  the  men  who  have  control  of  the  schools. 

Certainly,  the  children  have  no  control  of  the  schools.  As  you 
pointed  out  very  well  in  your  statement,  the  people  who  are  injured 
are  not  only  people  that  don’t  make  the  policies  but  they  are  the 
people  who  stand  in  the  greatest  need  of  this  assistance. 

Mr.  Nix.  Thankyou,  Mr.  Chairman,  for  this  privilege. 

Senator  Ervin.  Thank  you  very  much,  Mr.  Nix. 

The  subcommittee  will  stand  in  recess  until  10:30  Monday  morning. 
(Whereupon,  at  1 :25  p.m.,  the  subcommittee  was  recessed,  to  re- 
convene at  10:30  a.m.  Monday,  June  13,  1966.) 
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MONDAY,  JUNE  13,  1066 


U.S.  Senate, 

Subcommittee  .on  Constitutional  Rights 

of  The  Committee  on  the  Judiciary, 

„ Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:33  a.m..  in  room 
2228,  New  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr.  (chair- 
man), presiding.  . . \ 

Present:  Senators  Ervin  and  Scott. 

Also  present:  George  Autry,  chief  counsel;  Houston  Groome,  Jr., 
Lawrence  M.  Baskir*  and  Lewis  Jiflk-Evans,  counsel;  and  John\Baker, 
minority  counsel.  i 

Senator  Ervin.  The  subcommittee  will  come  to  order.  Counsel 
will  call  the  first  witness.  / ? / , 

Mr.  Autry.  The  first  withdss  isfiA{Ir.  Alan  Emlen,  chairman  of  the 
Realtors*  Washington  Committee  the  National  Association  of 
Real  Estate  Boards,  Washington,  Di<D.  Mr.  Emlen  is  accompanied 
by  Mr.  John  C.  Williamson!*  counsel' for -the  Realtors'  Washington 
Committee.  \ \ / 

Senator  Ervin.  Gentlemen,  we-'aro-delighted  to  have  you  with  us. 
The  Chair  vnshes  to  recognize  the  distinguished  Senator  from  Pennsyl- 
vania at  this  time.  i / 

Senator  Scott.  Mr.  Chairman,  your  witness,  Mr.  Alan  L.  Emlen. 
is  a neighbor  And  friend  of  mine  in  the  community  of  Chestnut  Hilt 
in  Phi ladelphi a,Sa  real  estate  broker  who  has  been  engaged  in  that 
business,  as  his  statement  indicates,  for  21  years,  ancbhe  is  appearing 
on  behalf  of  the  ReaRojra’  Washington  Committee;- 
He  has  held  high  officlHmthe  Pen n sy l y aniia-'R eal  Estate,  Commis- 
sion, and  he  is  a very  well  knoivirPhttedelphian.  f ) 

While  he  and  I may  always  with  our  constituents  not  agree  en- 
tirely in  all  matters  of  law,  I have  indicated  disagreements  with  title 
IV  which  are  postulated  on  different  reasons  from  those  which  I think 
Mr.  Emlen  will  propose. 

I would  like  to  add,  however,  that  in  our  community  a number  of 
residents,  representing  many  people  who  are  quite  well  known,  in- 
cluding both  U.S.  Senators,  I think  we  are  fairly  well  known  up  in 
our  neighborhood  anyway,  joined  in  a public  advertisement  not  long 
ago  in  which  we  said  that  we  would  welcome  the  entry  into  that 
neighborhood  and  the  purchase  and  occupancy  of  real  estate  by  any 
person  who  in  good  faith  became  the  owner  of  that  real  estate,  that 
we  would  welcome  neighbors  without  any  discrimination  of  race* 
creed,  or  color,  and  it  represented  a community  and  local  action  which 
I regard  as  of  high  importance,  because  this  community  dpes  contain 
arid  has  contained  many  of  the  holders  of  public  office,  a greater  per- 
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centage  than  any  other  community  in  the  city  of  Philadelphia,  and 
I thins  that  statement  ought  to  be  made  to  show  the  good  will  of  the 
residents  of  the  community.  We  do  welcome  Mr.  Emlen  here  and 
his  counsel. 

Senator  Ervin.  We  certainly  appreciate  your  appearance  and  your 
introduction  of  Mr.  Emlen.  I will  make  a confession  at  this  point 
similar  to  the  one  you  have  just  mado,  and  that  is  I also  have  a few 
constituents  that  don’t  share  the  same  views  I maintain  on  all  subjects. 

Senator  Scott.  Judging  from  the  returns  every  6 years,  you  seem  to 
have  a substantial  majority  in  agreement  with  you. 

Senator  Ervin.  Thank  you.  you  may  proceed.  We  are  delighted 
to  have  both,  of  you  gentlemen  with  us. 

STATEMENT  OF  At  AN  L.  EMLEN,  CHAIRMAN,  REALTORS’  WASH- 
INGTON COMMITTEE,  NATIONAL  ASSOCIATION  OF  REAL 
ESTATE  BOARDS;  ACCOMPANIED  BY  JOHN  C.  WILLIAMSON, 
COUNSEL  FOR  THE  REALTORS'  WASHINGTON  COMMITTEE, 
WASHINGTON,  D.C. 

Mr.  Emlen.  Mr.  Chairman,  any  questions  that  the  committee 
would  have  to  ask  me  in  connection  with  law,  points  of  law  and  the 
Constitution,  I would  like  the  privilege  of  reforring  them  to  my 
counsel,  Mr.  Williamson. 

Mr.  Chairman  and  members  of  the  subcommittee,  iny  name  is  Alan 
L.  Emlen  and  I am  a real  estate  broker  with  offices  in  Philadelphia. 

I have  been  engaged  in  the  residential  real  estate  brokerage  business 
in  the  Philadelphia  metropolitan  area  for  21  yearn.  My  firm  main- 
tains five  offices  in  Philadelphia  and  contiguous  suburbs.  I am  also  a' 
former  member  of  the  Pennsylvania  Real  Estate  Commission.  I 
appear  today  as  chairman  of  the  Realtors’  Washington  Committee 
of  the  National  Association  of  Real  Estate  Boards  to  present  the 
view's  of  the  association  in  opposition  to  title  IV  of  the  pending  Civil 
Rights  Act,  S.  3290.  - 

Our  association  consists  of  more  than  83,000  realtors  who;  are 
members  of  more  than  1,500  local  boards  of  realtors  in  every  State  of 
the  Union. 

I am  attaching  for  therecord  a copy  of  the  policy  statement  adopted 
by  our  last  convention  which  serves  as  the  basis  for  this  appearance  in 
opposition  to  title  IV,  The  key  tCjthis  policy  statement  is  in  the  first 
sentence  which  I shall  quote: 

We  reassert  our  support  of  the  principle  of  equal  opportunity  in  the  acquisition 
and  enjoyment  of  real  property  and  the  right  of  individuals  to  determine  the 
disposition  of  that  property. 

We  are  here  to  raise  our  voice  against  the  injection  of  the  element  of 
legal  compulsion — of  the  police  expedient — in  the  relations  of  a home- 
owner  or  any  other  residential  property  .owner  and  the  one  who  seeks 
to  buy  or  rent  his  property. 

We  concorn  ourselves  only  With  the  private  action  of  an  individual 
property  owner  in  an  area  where  the  State  is  in  no  way  involved.  We 
deplore  the  attempt  in  title  IV  to  proscribe  private  action  in  private 
dealings  between  private  individuals  in  the1  disposition  of  privately 
owned  property.  - ' ' 
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The  Attorney  General  in  his  testimony  of  June  6f  said  that  he  had 
no  doubts  whatsoeveras  to  the  constitutionality  of  title  IV.  He  relies 
almost  wholly  oh  the  dictum  in  a concurring  opinion  in  the  case  of 
Untied,  ^taies  v.  Guest.  decided  by  the  U.S.  Supreme  Court  bn  March 
28,1068,  a few  weeks  before  the  introduction  of  S.  3206  and  more  than 
2 months  after  the  President  advised  the  Congress  that  this  legislation 
would  be  sought.  Perhaps  if  this  dictum,  which  Justice  Harlan  in  a 
concurring  opinion  to  the  Court's  opinion  described  as  "extraordi- 
nary,” had  not  been  forthcoming,  we  would  not  be  here  today. 

Nevertheless,  this  dictum  suggested  that  the  14th  amendment  of  the 
Constitution  could  be  extended  to  the  acts  of  individuals,  without 
the  necessity  for  determining  any  level  of  State  action,  Thus  a 
century  of  Supreme  Court  decisions  on  this  point  including  the  intent 
of  the  Congress  as  expressed  in  the  language  of  the  14th  amendment 
were  swept  aside  as  though  they  had  never  existed,  A quotation  from 
Supreme  Court  Justice  Benjamin  N.  Cardozo  on  this  extraordinary 
reliance  of  the  Attorney  General  on  the  dictum  in  the  Guest  case  is 
most  appropriate: 

, We  do  nob  pick  our  rules  of  law  full-blossomed  from  the  trees.1 

“ For  a century  there  was  neither  obscurity  nor  opportunity  for 
diverse  judgment  in  interpreting  the  14th  amendment.  Supreme 
Court  Justices  throughout  the  century  have  written  an  eloquent 
chapter  in  the  law  as  to  the  meaning  of  the  14th  amendment  and  its 
limitation  ■ to  the  actions  of  the  State  in  abridging  the  privileges  or 
immunities  of  citizens,  depriving  one  of  life*  liberty,  or  property 
without  due  process  of  law,  or  denying  one  the  equal  protection  of 
the  laws. 

Justice  Douglas,  concurring  in  the  fairly  recent  opinion  in  Lombard 
v.  Louisiana,*  said:  : 

If  this  were  nn  intrusion  of  a man’s  home  or  yard  or  farm  or  garden,  the  property 
owner  could  seek  and  obtain  the  aid  of  the  State  against  the  intruder.  For  the 
BUI  of  flights,  as  applied  to,  the  States  through  the  Due  Process  clause  of  the  14th 
Amendment,  casts  its  weight  on  the  side  of  the  privacy  of  homes.  . .The  3rd 
Amendment  with  its  ban  pn  the  quartering  of  soldiers  in  private  homes  radiates 
that  philosophy,  The  4th  Amendment,  while  concerned  with  official  invasions 
of  piivaoy  through  searches  and  seizures,  is  eloquent  testimony  of  the  sanctity  of 
private  promises.  ; For  even  when  the  police  enter  a private  precinct  they  must, 
with  rare,  exceptions, ^ come  armed  with  a warrant  issued  by  a magistrate.  A 
private  person  has  no  standing  to  obtain  evon  limited  access,  The  principle  that 
a map’s  home  is  bis  castle  is  basic  to  our  system  of  jurisprudence. 

Yet  in  title  IV.  the  Congress  would,  authorize  the,  omnipotent  ami 
of  the  Attorney  General  to  reach  into  a private  home,  unlatch  the 
door,  .and  direct  the  owner  to  rent  a room  or  sell  the  home  to  a person 
with  whom  he  does  not  choose  to  execute  a rental  or  sales  agreement 
The  very,  breadth  of  the  implications  of  the  Attorney  General’s 
position  casts  doubt  upon  its  validity.  ^ 

Justice  Harlan,  in  his  concurring  opinion  in  Peterson  v.  GreenvUU? 
underscored  the  suppression  of  individual  freedom  which  would  in- 
evitably ensue  were  the  Congress  to  enact  title  IV  as  an  implenyenta- 
tion  of  the  14th  amendment.  In  the  opinion  he  stated: 

* * * Freedom  of  the  individual  to  choose  his  associates  or  his  neighbors,  to 
use  and.dispose  of  bis  property  as  he  sees  fit,  to  be  irrational,  arbitrary,  capricious, 
even  unjust  in  his  personal  relations  are  things  all  entitled  tq  a large  measure  of 

I'lThs  Nature  of  the  Judidii  PtOMM’VCwdoto. 

*873  U.S.  887(1968). 

U28.ILH.  244.M0A3) 


BEST  AVAILABLE  COPY 


*386  <&VTL'  RIGHTS 

protection  from.govcfnfnentai  Interferenco.  This  iiborty  would  be  overridden,  in 
the  rfnmd  of  equality;  if  tho  strictures  of  tho  Amenomdnt  ,waro  applied  to  govorn- 
mcntaland  private  action  without  distinction.  , .Also  inherent  m tha  concept  ;<rf 
state,  actiop  ate  values  of  federalism,,  a recognition  that  thoro  are  areas  of  private 
rights  upon  .which  federal  power  should  not  tay  a heavy  hand' and  whfth  should 
properly  be  left  to  the  more  precise  instruments  of  local  aut  hority. ' ; ; ' ! 

We  insist ' that  nothing  in  the  Federal  Chnstitutipn  giies  to  one 
citizen  the  right  to  acquire  property'  from  another  dtiien  who  dries 
not  wish’ to  sell  it  to  lum,  regardless  of  the  reason.  fh  legal  usage  a 
right  involves  a legal  relationship  between'  people.  The  Capacity  to 
create  enforciblq  legal  relations  by  one's  voluntary  act  such  as  con- 
tract righto,  property  rights,  the  marriage  relation,  and  so  on,  is  an 
essential  ingredient  of  citizenship.  Federal  constitutional  guarantees, 
implemented,  by  tho  Congress,  prevent  any  Stato  from  denying  these 
rights  on  racial  grounds;  but  these  righto  are  enforctble  only  against 
State  officers  ana  not  against  private  persons.  A may  desire  to  buy 
B’s  home,  but  A does  not  have  a right  tobiiy  B's  home ’unless  there  b 
a valid  contract — that  is  to  say,  a legal  relationship.  The  Congress; 
in  title  IV,  is  being  asked  to  assert  the  coercive  power  of  the  State  to 
give  A this  right,  and  this  cannot  be  done  without  depriving  B of  a 
right  that  is  deeply  rooted  in  our  traditions  as  well  as  in  the  common 
law.  • .. 

Compelling  the  homeowner  or  rental  owner  of  real  estate  to  enter 
into  a contract  with  one  not  of  his  choice  is  an  affront  to  the  American 
tradition  of  freedom  of  contract,  the  very  underpinnings  of  which 
rest  on  the  proposition  that  no  American,  without  bis  consent,  need 
become  an  unwilling  contractor  with  any  other  person, 

The  Attorney  General  in  his  testimony  referred  to  the  Skelley  v. 
Kraemer  case  * Which  held  that,  racially  Restricted  covenants  were  not 
enforceable  in  either  State  or  Federal  courts.  A statement  from  the 
majority  opinion  in  that  case  is  most  pertinent  to  consideration  of 
title  Iv.  The  opinion  says: 

* * * the  principle  bae  become  firmly  embedded  in  our  constitutional  law  that 
the  aotion  inhibited  by  the  first  section  of  the  14th  Amendment  is  only  such  action 
as  may  fairly  bo  said  to  be  that  of  the  State.  That  amendment  erects  no  shield 
against  merely  private  conduct,  however  discriminatory  or  wrongful. 

The  Attorney  General  also  cites  the  commerce  clause  as  a consti- 
tutional basis  for  forcing  homeowners  and  rental  property  owners  to 
contract  with  persons  other  than  those  of  their  choice.  The  Attorney 
General  is,  of  course,  predicting  the  attitude  of  the  U.S.  Supreme 
Court  toward  this  new  role  for  the  commerce  clause,  and  we  regret 
that'  his  view  is  nurtured  by  ample  precedents  that  the  power  of  the 
Congress  to  regulate  commerce  among  the  Stated  is  almost  without 
limitation.  ■'  • • ' ' " • * \ •'  ' 

I say  “almost  without  limitation1'  because  we  cannot  'Concede  that 
the  Constitution,  whose  underlying  thesis  is  one.  of  limitation  and 
enumeration  of  powors,  would  give  the  Congress  the  power  to  bring 
every  intrastate  sale  within  the  scope  Of  the  commerce  clause:  1 

A home  is  part  of  the  land;  its  constituent  parts;  although1  Once 
having  flowed  in  commerce,  have  come  to  rest. -Tocdniendi  that  the 
rental  of  a room  in  one’s  home,  or  tho  sale  of  a home,,  is  interstate 
Commerce  is  to  state  a concept  of  law  whtoh  realism  'cannot  ' accept;  " 
We  hhve  ritudidd  the  pdC'cedehts  cited  by  tbri 1 Attorhey ! G^jtfalXtt 
reliance  on  the  commerce  clause  and  respectfully  'suggest  ’that  he  may 

”•331  U.8.  l (1948).  ' ' i'i.M.-i' (I‘.  - 
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l>e  on. a judicial  shopping  spree  to  find  appropriate  constitutional 
"hooks”  upon  which  to  peg  nis  conclusion.  One  of  the  cases  cited,. 
Wickard  v.  Filburn ,®  arose  out  of  a violation  of  a Federal  acreage 
allotment  and  the  Court  held  that  growing  wheat  in  excess  of  thje, 
Federal  allotment  would  have  a substantial  economic  effect  on  inter- 
state commerce.  The  constitutional  question  had  already  been  re- 
solved that  the  Congress  had  the  power  to  regulate  the  prpd  notion  of 
wheat  in  ordor  to  stimulate  trade  in  wheat  at  increased  prices.  The- 
Attorney  General  found  an  analogy  to  the  home  in  the  fact  that  all  of 
the  wheat  was  consumed  on  the  farm.  However,  the  analogy  does  not 
stand  up  even  under  cursory  analysis. 

Senator  Ervin.  If  I may  interrupt  you,  I would  like  to  ask  you  a 
question  here  at  this  point.  The  case  of  Wickard  v.  Filburn  involved 
an  interpretation  of  the  power  of  the  Secretary  of  Agriculture  under 
the  Agricultural  Adjustment  Act,  and  the  Agricultural  Adju>:ment 
Act  was  an  act  whose  primary  purpose  was  to  regulate  interstate  and< 
foreign  commerce  in  farm  commodities.  Did  they  no  t make  the  strange 
ruling  in  Wickard  v.  Filburn  on  the  basis  that  Congress  has  the  power 
to  regulate  intrastate  activities  to  the  extent  and  only  to  ttye  exteqt 
that  the  regulation  of  such  activities  is  necessary  or  appropriate  to  the 
effective  regulation  of  interstate  or  foreign  commerce  itself? 

Mr.  Williamson.  That  is  correct.  The  Court  had,  to  find  that 
the  production  of  the  wheat  had  a substantial  effect  on  the  power  of 
the  Congress  to  regulate  the  production  of  wheat,  and  its  marketing 
in  interstate  commerce. 

Senator  Ervin.  You  may  not  concur  with  my  language,  but  don’t 
you  concur  in  the  substance  of  my  thought,  that  Wickard  v. , Filburn 
is  just  a "fool”  application  of  a sound  principle  of  law? 

Mr.  Williamson.  That  is  right. 

Mr.  Emlbn.  The  Attorney  General  ( also  relies  on  Kcizmbach  v. 
McClung a case  arising  out  of  the  public  accommodations  title  of  the 
lp64  Civil  Eights  Act,  to  rebut  the  assertion  that  building  materials 
having  been  put  to  rest  as  part  of  the  land,  the  element  of  interstate 
commerce  no  longer  obtains.  , 

f Ilpwever,  the  McClung  case  is  readily  distinguishable.  Here  in 
the  c$se  involving  Olliers  Barbecue,  the  meat  naving  traveled  in 
interstate  commerce  did  not  in  fact  come  to  rest.  It  was  sold  in  a 
matter,  of  hours  to  persons  traveling  intrastate  as  well  as  interstate. 
However,  lumber  and  roofing  materials  not  ohly.cpme  to  rest,  blit 
lose,  th^ir  separate  identity  to  become  part  of  the  land. , 
li  the  Congress  enacts  title  IV  and.  thereby  fails  to  exercise  somp 
restraint  on  the  y.S.  Supreme  Court,  then  I aoubt  .that  there  is  any 
element  of  private  human  endeavor — social,  politic; al,  or  eoonomio — 
that  can  escape  the  commerce  clause.  Even . the.  ( 1 95$ , school  cases 
could . have  been  decided  under  the  commerce  clause.,  Private 
schopls,.  private  clubs — yes,  even  housekeeping—wpuld  fell  , within 
the  ali:gncqmp&ssing  grasp  of  the  commerce  $ause— everythin  and 
everyone  that  makes  use  of  an  article,  that  pos^ess^d  aq  el^eht’whiph 
at'  one. . tim  e . flowed , in  commerce.  We  hope . that  the  yongnsp* » by 
rejecting  title  IV  will  thereby  sojund  a note  of  i ca^ljibn , that  th^ro , *1$ 
reasonable  limits  beyond  7wnichr  the  Congress  w^l  not  tempt  the 
Court  to  ao  "rewrite"  the  commerce  clause*  : .tJ; ; ... 
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The  moral  end  advanced  by  title  IV  cannot  justify  the  means 
through  which  it  is  sought  to  do  attained.  The  obliteration  of  the 
distinction  between  public  and  private  affairs,  anecessary  consequence 
of  title  IV,  represents  a sharp  erosion  of  individual  liberty.  If  in- 
dividual freodom  is  worthy  of  preservation,  it  behooves  all  Americans 
to  mark  well  the  distinction  between  public  and  private  affairs  and 
to  employ  most  sparingly  the  force  of  law  to  coerce  human  conduct 
in  the  area  of  private  affairs. 

For  the  remainder  of  my  testimony  I would  like  to  discuss  some 
rather  serious  obstacles  to  the  enforcement  provisions  of  title  IV. 
As  an  association  of  licensed  real  estate  brokers  we  are  of  course  con- 
cerned with  the  effect  of  title  IV  on  the  sale  of  homes.  We  have 
studied  title  IV  and  we  are  convinced  that  the  language  is  not  only 
destructive  of  the  rights  of  property  ownership,  but  attempts  at  its 
enforcement  are  certain  to  adversely  affect  the  sale  and  transfer  of 
homes. 

Under  section  406  of  the  bill,  a plaintiff  has  within  6 months  after  an 
alleged  discriminatory  housing  practice  or  violation  has  occurred  to 
file  suit  in  a Federal,  State,  or  local  court. 

Assume  that  a contract  for  the  sale  of  a home  was  executed  on 
January  20  and  final  title  search  preliminary  to  recording  of  the  deed 
occurred  on  April  20.  On  April  19  a complaint  was  filed  against  the 
seller  alleging  an  act  of  discrimination  in  the  sale.  of  the  house  the 
previous  November  or  December.  Because  the  suit  is  quasi  in  rem, 
that  is,  it  relates  to  ihe  house  which  is  the  object  of  the  title  search,  the 
title  attorney  will  not  certify  title,  thereby  preventing  disbursement 
of  the  mortgage  proceeds  anil  bringing  the  sale  of  the  home  to  a grind- 
ing halt.  I can  comprehend  of  no  legislative  proposal  more  destruc- 
tive of  the  growth  of  hom  ©ownership  than  title  IV,  because  the  mere 
allegation  of  discrimination  would  shift  the  burden  of  proof  to  the 
defendant  homeowner.  His  would  be  the  almost  impossible  burden  of 
establishing  that  he  made  a subjective  judgment  for  good  and  sufficient 
reason  other  than  those  proscribed  by  title  IV. 

Let  me  cite  another  example  of  the  mischief' that  this  legislation  may 
generate.  A suit  for  preliminary  injunction  is  filed  and  on  the. basis 
of  pleadings,  and  without  the  taking  of  testimony,  the  injunction  is 
issued.  The  seller  would  have  to  wait  from  1 to  3 years  in  many 
jurisdictions  for  an  opportunity  to  prove  that  this  refusal  to  contract 
with  the  complainant  was  based  on  grounds  other  than  racial  or  re- 
ligious discrimination.  During  the  interim  the  house  must  remain  oft 
the  market,  V ... 

Under  the  common  law,  a contract  does  not  come  into  existence  until 
a legally  binding  offer  has  been  "accepted.”  The  offeror  may  withJ 
draw  an  offer  at  any  time  prior  to  such  acceptance.  Unless  specifically 
worded  so"  as  tci  constitute  an  offer,  an  advertisement  for  sale  of  a.  piece' 
of  property  .is  merely  an  invitation  to  receive  off  era.  The  seller  in  this 
case  retains, the  rightto  reject  any  and  all  offers  or  to  withdraw  the 
property  , from  style  for  any1  reason  whatsoever,  - , ‘ ‘ ! „ . 

Title  IV;  would  seriously  impair  this  freedom  of  tyctitih  ^f  thty  seller 
of  .a  hbme,: , It: tobjttld, ' 'id ^'tyffeoli^tyonyeirV ''ini  advertisement  into  S 
legally  bihidihg  ofrat’wiih  respect  to  any*  person  Who  allege^  violation  of 
section  403.  The  action  by  suilK‘  person,  however, ‘ Would  hot  be  for 
breach  of  contract,  but  for  violation  of  an  entirely  new  rigBtr— that  of 
the  right  to  buy  real  property  advertised  for  sale.  Thus 'the  piecing 


CIVIL,  RIGHTS  389 

of  an  ad  incurs  legal  consequences  hitherto  unknown  to  the  common 
law.  It  not  only  restricts  the  seller's  freedom  to  bargain  and  negoti- 
ate with  a number  of  offerors,  but  it  also.restriots  his  right  to  withdraw 
the  property  from  salo. 

We  note,  also,  that  the  damages  for  "humiliation  and  mental  pain 
and  suffering"  are  without  limit,  and  no  standard  or  criterion  for 
gaging  such  damages  is  even  suggested  by  this  bill.  Section  406(d) 
allows  only  the  prevailing  plaintiff  a reasonable  attorney’s  fee  as  part 
of  the  costs.  The  entire  bill,  including  the  authority  of  the  Attorney 
Genoral  to  intervene  on  behalf  of  the  plaintiff,  is  heavily  weighted 
against  the  homeowner.  The  most  frivolous  harassing  complaint 
could  wipe  out  an  owneris  equity  in  his  home  even  were  he  to  prevail 
ultimately. 

Section  403(d)  would  even  prohibit  reference  in  an  advertisement 
to  tho  proximity  of  a parochial  school  for  even  this  would,  under  the 
terms  of  tho  bill,  bo  hold  to  indicate  a preference  for  a purchaser  of  a 
particular  religious  faith. 

Wo  uro  not  hero  in  the  interests  of  the  segregationist  but  in  the 
interests  of  vl  ie  homeowner  an  d the  owners  of  rental  property,  W e are 
convincod  that  tho  cause  of  improved  race  relations  will  be  retarded, 
not  onliimced,  by  the  enactment  of  this  measure.  Jn  every  case  where 
a similar  law  has  been  submitted  to  a referendum  of  the  people,  it  has 
boon  overwhelmingly  rejected.  . 

The  hopeful  assumption  that  open  occupancy  will 'solve  all  the 
problems  inherent  in  any  birncial  society  is  surrounded,  with  gr  vely 
challenging  difficulties  even  under  noncoercive  policies.  To,  raise  this 
assumption  to  tho  level  of  law,  thereby  overthrowing  deeply  rooted 
constitutional  guarantees  of  private  property,  is  a manifest  distortion 
of  any  rational  aim. 

We  urge  the  subcommittee  to  reject  title  IV  of  S.  3296. 

That  concludes  my  testimony,  Mr.  Chairman. 

(The  statement  of  policy  referred  to  follows: ) 

Statement  of  Policy  Adopted  by  the  Delegate  BodY  of  the  National 
Association  of  Real  Estate  Boards,  Chicago,  III.,  November  18,'  1965’ ' 

property  ownership  ' , , 

We  reassert,  our  support  of  tho  principle  of  equal  opportunity  in  the  acquisition 
and  enjoyment  of  real  property  and  the  right  of  individuals  to  determine  the 
disposition  of  that  property.  This  principle  does  not  and,  should  not  establish 
special  privilege  for.  any  particular  group. 

Government  should  not ' deny,  limit,  or  abridge,  directly  or  ihdireotly,  the 
fundamental  right  of  every  person  to  sell,  lease,  of  rent  any  part  or  all  of  his  real 
property,  or  to  decline  to  sell,  lease,  or  rent  such  real  property. 

We  deplore  tile  trend  toward  abandonment  of  responsible  citizenship  in  allowing 
property  destruction  to  Occur.  Riotous  and  irresponsible  disrespect  for  law  and 
authority  results  In  additional  costs  to  society  In  law  enforcement  and  ;compensa* 
tion  for  property  loss  or  damage.  ; yv  . ' ■ 

We  urge  all  citizens  to  communicate  to  their  duly  elected  publio  officials  their 
alarm  and  concern  with  such  &ctB,  to  the  end  that  the  human  right  to  own  prop* 
erty  is  maintained  and  strengthened;  for  With  every  right  there  to  a duty  and  with 
every  privilege  there  is  a corresponding- responsibility. 

Senator  Ervin,  DoOs  counsel  have  a question? 

Mr.  Autry.  Yes,  Mr!  Qliairman.  ...  V 

.Mr.  Emlen,  on  page  7 you  testified,  I believj?,  that  title  lV  wotild 
Have  thA  effect  of : hot  improving  interstate  coknherce,  but  rather 
retarding  interstate  ehinmereejis  that  correct?  " ’ 1 f 
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Mr.  Emlen;  Yes. 

Mr.  Aujry.Is  that  assumption  correct?  That  is  in  the  first 

Saragraph.  The  Attorney  General  has  testified  that  because  of 
iscnmination  in  various  States,  this  bill  would  improve  the  sale  atid 
rental  of  homes  and  would  increase  the  flow  of  commerce.  I believe 
you  arrive  at  a different  conclusion  here;  is  that  correct? 

Mr.  Emlen.  We  think  it  would  retard  the  sale  of  homos. 

Mr.  Autry,  You  would  feel  it  would  have  exactly  the  opposite 
effect  on  commerce  that  the  Attorney  General  would:  is  that  correct? 
Mr.  Emlen,  Yes,  sir. 

Mr.  Autry.  The  Attorney  General  also  testified  in  his  statement 
to  the  effect  that  title  IV  would  be  welcomed  by  property  owners, 
realtors,  builders,  and  lenders,  and  would  operate  as  an  '‘economic 
shield,"  I believe  he  said,  and  protect  them  from  what  would  other- 
wise be  economic  retaliation  in  the  absence  of  a law  prohibiting  racial 
discrimination  by  anyone. 

Would  you  care  to  comment  on  that? 

Mr.  Emlbn.  Yes,  I would.  If  the  economic  shield  were  the  only 
thing  that  concerned  this  association,  I don't  think  we  would  be  here. 
I would  like  to  explain  that  the  National  Association  of  Real  Estate 
Boards,  by  and  large,  is  made  up  of  small  real  estate  offices.  They 
ate  not,  the  preponderance  of  our  members  are  hot  big  operators,  and 
the  preponderance  of  our  members  deal  almost  entirely  in  the  sale  of 
used  housing  owner-occupied  largely.  These  are  one-,  two-,  and 
three-man  offices,  and  these  people  nave  an  entirely  different  stake 
than  a great  big  operational  builder  with  6,000,  6,000,  or  7,000  bouses 
involved,  like  Levittown,  or  something  like  that. 

The  real  reason  that  the  national  association  is  stirred  up  is  because 
these  homeowners,  that  these  member  brokers  of  ours  represent  are 
the  ones  that  are  stirred  up,  and  it  13  not  the  realtors  who  are  stirring 
up  the  owners,  it  is  the  owners  stirring  up  the  realtors.  It  is  the  other 
wwy  around. 

Mr.  Williamson.  Mr-  Autry,  I think  the  Attorney  General's 
comments  were  based  largely  on  the  testimony  of  Mr.  Levitt. 

Mr,  Emlbn.  And  Mr.  Rouse. 

Mr.  Williamson.  And  Mr.  Reuse.  Both  of  these  gentlemen  are 
substantial  developers,  and  their  activities  are  geared  to  Federal 
programs,  and,  of  course,  thdir  activities  are  subject  to  the  Executive 
order.  That  is  really  a horse  of  a different  color.  . If  somebody  wants 
to  deal  with  a Government  program,  then  X think  they  ought  to  con- 
form to  reasonable  rules  laid  down  by  such  a Government  agency. 

: Senator  Ervin.  Not  only  that,  bait  as  a practical  matter  he  hod 
better  curry  favor  With  the  Government  by  saying  "amen  "to  what- 
ever pronouncements  it  makes. 

Mr.  Williamson.  That  is  right. 

Mr*  Emlbn,  lie  has  got  to. 

. Mr.  Williamson.  I think  all  of  Mr.  Levitt's  activities  were  subject 
to  FHA  and  VA.and  I think  the  only  reason  why  Belair  in  Maryland 
was  not  subject  to  the  Executive  order  was  that  he,  was  able  to  get  a 
master  commitment  on  ‘/the  entire  subdivision  prior  to  the  issuance  of 
the  Exequtive  order.  . / , 

. Mr,  Autry.  Thaiik  ypu . For  the  record,  I understand  that  yours 
is  not  a segregated  or  restricted  organization ; id  that  true? 
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Mr.  Em  LBN.  That  is  right.  I can't  give  you  an  accurate  count  of 
the  number  of  Negro  members.  We  don’t  keep  our  membership 
records  that  way  anyway.  But  in  answer  to  the  allegation  that  hue 
been  mode  that  we  exclude  Negroes  from  the  national  association,  1 
would  like  to  comment  that  when  I was  the  president  of  the  Phila- 
delphia Real  Estate  Board  in  1058  and  1959,  I mode  a very  con- 
scientious effort  to  create  an  atmosphere  conducive  to  the  applicat  ion 
of  Negro  members  by  appointing  a Negro  as  member  of  the  admis- 
sions committee  of  that  hoard,  a man  in  very  good  standing  in  that 
community,  both  socially  and  businesswise,  so  that  I know  we  have 
several  Negroes  in  the  Philadelphia  board  and  I know  several  dozen 
boards  throughout  the  country  that  do  have  them  and  where  they  are 
welcome. 


Mr.  Autry.  Both  the  Attorney  General  in  his  opening  statement 
and  you  have  characterized  this  as  a “forced  housing"  law,  but  for 
different  reasons,  Would  either  you  or  Mr.  Williamson  like-to  elabo1- 


rate  on  the  differences  of  your  interpretation  of  that  phrase? 

Mr.  Emlen.  It  is  forced  : housing  in  our  opinion  because  of  the 
element  of  legal  force  that  is  injected  into  this  proposed  legislation. 
At  the  State  level  we  have  16  or  16  States  with  fair  housing  laws  or 
forced  housing  laws,  whatever  you  want  to  call  them.  The  10th 
amendment  reserves  to  the  States  the  police  power  for  a matter  of 
this  kind.  Even  at  the  State  level  we  object  to  'this  as  an  under- 
warranted  use  of  the  police  power. 

Mr.  Autry.  And  how  did  your  organization  arrive  at  its  decision 
to  oppose  title  IV? 

Mr.  Emlen.  Well,  if  I could  just  take  one  second,  like  other  trade 
associations  of  a similar1  nature,  when  this  legislation  was  introduced 
in  May,  we  had  a meeting  of  the  board  Of  directors  of  the  association, 
consisting  of  about  200-some  directors,  in  Chicago,  and  the  proposition 
was  put  to  the  board  of  directors  for  a vote  as  to  what  their  position 
was  going  to  be  on  it,  and  it  was  virtually  unanimous.  # There  were 
perhaps  one  or  two  dissents  but  there  were  no  reported  dissents- in  the 
board  of  directors.  That  then  became  the  national  Association's  policy, 
and  I suppose  that  among  our  83,000  members  there  are  a few  objec- 


tors, but  they  haven’t  been  vocal.  Realtors  are  overwhelmingly  in 
favor  of  the  position  we  are  taking,  probably  05  percent. 

Mr.  Williamson.  I might  add  that  the  basic  policy  statement 
was  adopted  by  our  national  convention  in; Chicago  ana  in  the  year 
prior  in  Los  Angeles.  The  policy  statement  that  was  quoted  here, 
And  that  was  ratified  by  the  delegate  body  of  approximately  6,000. . 

Mr,  Autry,  Thank  you,  Mr j Emlen.  : 

Mr.  Emlen.  Thank  you.  ' 

Mr.  AtJTRY.  Thank  you,  Mr.  Chairman. 

Senator  ErviNi  Do  you  wish  to  ask  questions,  Senator?  • : 

Senator  Scott;  Mr*  Emlen,  as  I think  you  know,  and  as  I said  in 
the  beginning,  we  postulate  a concern’ as  to  title  IV  for  different 
reasons.  I have  already  Baid  here  that  I think  that  the  inoumbent 
President  of  the  United  States  and  his  immediate  predecessor  have 
vailed  to  keep  thbir  promise  to  issue  an -Executive  order,  a “stroke  of 
the  pen"  so-called,  which  hy  Federal  direction  involving  the  Obliga? 
tion  of  the  Executive  to  administer  and  implement  our  national  hous- 
ing policy,  an'  estimated  80  percent  of  the  privately  owned  property 
in  the  country  cottld  ibe  affocted  with  the  Federal  interest,  through 
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VA-  and  FHA-insured  housing,  federally  insued  mortgages,  and  so 
forth. 

Since  that  has  not  been  done,  I would  like  to  ask  n couple  of  ques- 
tions that  concern  me  as  to  the  operation  of  the  proposed  Civil  Rights 
Act  itself.  For  example,  interfamily  relationship.  Do  you  find  in 
title  IV  any  provision  whioh  would  protect  tho  right  of  a man  to  sell  to 
his  own  brother,  if  they  had  been,  let's  say,  in  ^business  together  for 
20  years?  Is  there  any  provision  that  you  know  of  that  would 
protect  the  man's  right  to  sell  to  his  own  brother,  if  lie  so  desired, 
lor  example,  to  continue  the  harmonious  operation  of  the  business,  of 
the  very  property  from  which  they  are  operating  their  business? 

Mr.  Emlen.  There  is  nothing,  in  the  number  of  times  that  I hare 
read  the  bill,  that  I can  see  there,  Senator. 

Senator  Scott.  I can't  find  anything  that  protects. 

Mr.  Williamson.  I think,  Senator,  if  it  were  a private  sale,  I don't 
think  that  there  would  be  anything  in  title  IV  to  prohibit  it.  But  if 
the  house,  let's  say,  were  held  out  to  the  public  for  sale  or  advertised 

for  sale,  I think  that  an  act  of  discrimination  could  lie  even  though 

Senator  Scott.  You  think  the  danger  is  in  holding  out?  If  it 
were  a private  sale  nothing  in  this  act  would  prohibit  such  an  action? 
Mr.  Williamson.  That  is  my  opinion.  I might  be  reserved. 
Senator  Scott.  Would  that  be  true  also— I am  iust  trying  to  clarify 
sections  of  the  bill,  because  I am  not  sure — would  that  be  true  also 
if  a person  had  said,  an  employer  had  said  to  an  employee  10  years 
previously,  “In  about  10  years  or  sometime  in  the  future  I intend  to 
turn  over  my  home  to  you.  You  have  served  me  all  these  years.  I 
intend  to  turn  it  over  to  you  at  a fixed  price,”  which  is  understood  by 
both  of  them  to  be  well  below  the  market.  Is  there  anything  in  title 
IV  that  would  prohibit  that,  assuming  there  is  no  offering  to  the 
public? 

Mr.  Emlen.  There  is  nothing  that  would  prohibit  it;  no,  sir. 
Senator  Scott.  But  once  there  is  an  offering  to  the  public,  and  a 
bid,  then  there  would  be  a prohibition  in  selling  to  one's  employee 
in  spite  of  an  earlier  indication. 

Mr.  Emlen.  Unless  you  could  prove  that  you  were  doing  it  for 
reasons  other  than  race. 

Senator  Scott.  Yes.  I mean  assuming  the  absence  of  an  actual 
contract  but  an  oral  promise  which  we  know  is  not  enforcible  here, 
but  an  understanding  that  in  10  years  you  will  be  able  to  buy  the 
property  at  $10,000,  meanwhile  the  property  has  gone  up  to  $30,000, 
if  it  is  offered  for  sale  and  someone  bids  $20,000  for  it,  then  what 
happens  to  the  desire  of  the  employer  to  convey  to  the  employee  at 
$10,000?  ' / \ 

Mr.  Emlen.  I suppose  he  would  have  to  convince  the  judge,  when 
the  complaint  was  made,  that  he  had  made  this  oral  agreement  with 
this  man  for  a future  date,  and  see  whether  ithe  judge  believed  him. 

Senator  Scott.  Now  with  every  understanding  that  real  estate 
transactions  are  not  normally  accompanied  - by  . evasion,  would  it 
not  be  possible  to  evade  title- IV  by  offering  A property  at  $76,000 
whose  real  value  was  $30,000,  and  then  rejecting: bids  at  $31,000  once 
offered  for  sale?  In  other  words,  couldnft  the  owner  offer  it, at  any 
price  he  wants,  and  offer  it  at  a given-price  only,  say  $76*000,  and 
refuse  to  sell  until  the  purchaser  he  preferred  came  along  at  a bid; 
even  though*  th^  bid  is  far  above  the  offered  pfrice?  ' 
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Mr.  Emlen.  He  could  do  that.  Of  Course,  if  it  was  a modest  home 
| and  subject  to  FHA  financing,  that  would  be  a pretty  difficult  thing 
to  do  because  it  would  have  to  come  in  at  the  FHA  appraised  value 
or  close  to  it. 

Senator  Scott.  If  it  is  not  coupled  with  a Federal  interest  other 
than 

Mr.  Emlen.  You  could  manipulate  it  any  way  you  wanted  to  if  it 

wasn't  covered  by  any 

Senator  Scott.  The  Attorney  General  testified 

Senator  Ervin.  You  had  better  read  subsection  (b)  of  section  403 
on  page  26. 

Senator  Scott.  Before  we  do  that,  the  Attorney  General  testified 
that  such  a case  could,  not  necessarily  would,  raise  the  question  of  a 
conspiracy.  If  a conspiracy  could  be  proved  it  would  be  violative 
of  the  act. 

Mr,  Williamson.  I think  any  claimant  who  offered  a price  that 
was  in  excess  of  the  price  at  which  the  houso  was  sold  could,  if  he  were 
a member  of  a minority  group,  file  a complaint  alleging  discrimination, 
because  there  would  be  a presumption  that  there 1 was  some  element 
such  as  discrimination  that  may  have  influenced  the  seller  to  sell  the 
home  at  a price  below  tho  complainant’s  Offer.  ' 

Senator  Scott.  That  is  all  I have. 

Senator  Ervin,  Is  there  any  provision  whatever  in  title  IV  that 
makes  any  reference  to  an  offer  to  sell  to  the  public?  1 
Mr.  Williamson.  No,  sir.  . ' . 

Senator  Ervin.  The  whole  tenor  of  section  IV  is  that  the  house  is 
available  for  sale,  isn’t  it? 

Mr.  Williamson.  Yes,  that  is  right. 

Senator  Ervin.  And  can  it  be  said  that  virtually  every  house  is 
available  for  sale  at  a price?  . . ' , : . 

Mr.  Williamson.  Yes,  sir,  t ' ’ 

Senator  Ervin.  And  this  bill  covers  every  residehde.^ 

Senator  Scott.  That  is  not  true  if  you  have  to  deal  with  some  of  the 
maiden  ladies  that  he  has  to  deal  with  in  bur  community. 

Senator  Ervin.  Yos,  but  they  are  a rafb  exception.  Now  with 
reference  to  sale  of  a man’s  property  to  his  brother,  I will  ask  you  if 
under  this  bill  that  if  a man  wants  to  sell  his  house  to  his  brother,  and 
some  other  man  of  another  race  or  religion  wants  to  buy  it,  On  !the 
same  terms,  and  the  owner  prefers  to;  sell  it  to  his  brother  rather  than 
to  the  man  of  the  other  race  or  religion,’ he  is  committing  an  illegal  act 
under  this  bill,  isn’t  he?  ' ( J . 

Mr.  Williamson.  It  is  possible;  let 'a;say  if  the  house  was  vacant  or 
there  was  evidence  to  show  that  the  house  was  for  sale.  Earlier  when 
I discussed  this,  I was  referring;  tb  a private  sale' wliereitho  person  itist 
decided  to  buy  another  home  rind  sril  ’Jus  home  to  hi6  brother.  Now 
as  I sav;  that  is  my  own  opinion,  but  if  is  a debat&ble^itty  answer  is  a 
debatable' one.  * 1 ■ 

Senator  Ervin  Now  as  a fnatWt  of 'TdOt;  if  the* owner  of  the  house 
is  desirdus  of  selling,  even  to  Ms  brother;  and  that  fact  becomes  known 
tb  jyrirnn  of  another  race  or  rcligiop,ahd  'the  mari  of ; the' other  race  ofr 
Religion  comes  and  offers  to  btiy  it  op.exHtetly  the  samb'  te^mS  that  the 
man  ikrtnliftg  to  nell  to'  his  brothel*, 1 and  the  Otf  ttfcf  dobs  dheadv6iid  sefib 
to  his  brother,  because  he  prefers  to  sell  to  liis  brother  rather  thhh  to  a 
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man  of  another  race  or  religion,  then  ho  is  violating  the  act,  isn’t  he, 
the  nlttin  wording  of  the  act?  . . 

Mr.  Williamson.  I think  that  the  prima  facie  case  of  discrimina* 
tion  would  prevail  if  the  member  of  the  minority  group  offered  slightly 
more  than  what  the  brother  was  paying  for  it. 

Senator  Euvin.  Yes,  because  in  that  cose  he  would  bo  hit  right 
square  by  .subsection  (b)  of  section  403,  because  he  would  be  dis- 
criminating in  r.  -spect  to  the  terms  and  conditions  of  sale. 

Now  I wish  you  would  follow  this  act  vory  carefully. 

Mr.  Emlen.  Senator,  1 would  like. to  make  another  comment  in  this 
vein  about  the  capriciousness  of  homeowners,  and  this  is  a thing  that 
really  isn’t  accounted  for:  It  happens  in  the  business  that  I am  in, 
wliich  is  entirely  residential  all  the  time.  Now,  this  is  ono  example 
which  would  be  very  groatly  affected  by  an  act  liko  this. 

A man  in  the  community  where  Senator  Scott  and  I lived  several 
years  ago  gave  us  a house  for  sale  for  $20,000,  and  we  got  him  a 
buyer  within  24  hours  for  this  house  at  the  asking  price  and  I went 
to  the  seller  of  this  house  and  I told  him  and  he  said,  "I  wouldn’t 
sell  this  house  to  that  man  if  he  were  the  last  man  on  earth.  I really 
hatohim,”  He  belonged  to  his  same  church  and  club  and  everything 
else.  I said,  “What  do  you  want  me  to  do?”  He  said,  “I  have  got  a 
friend  who  said  he  will  pay  me  $18,000  for  this  house  and  he  bought  it.” 

This  is  human  capriciousness  and  prejudice  and  everything.  Of 
course,  there  is  no  element  of  race  here,  but  suppose  under  this  act 
he  had  turned  the  Negro  down  at  $20,000  for  a reason  oilier  than  race. 
This  is  a very  capricious  gentleman.  The  burden  would  be  on  him 
and  he  would  never  get  out  from  under  that  allegation  that  he  was 
discriminating  for  reasons  of  race. 

Senator  Euvin.  And  although,  the  house  might  not  be  worth  more 
than  $20,000  or  $25,000,  he  could  have  $1  million  damages  awarded 
against  him  as  far  as  the  terms  of  this  bill. 

Mr.  Emlen.  That  is  right;  yes  sir. 

Senator  Scott.  May  I ask,  Mr,  Emlen,  whatever  happened  to 
the  Moi  case,  when  someone  of  oriental  origin  either  bought  or  sub- 
divided property  in  your  community.  I don’t  know  whether  you 
had  any  connection  with  it.  What  happened  to  that? 

Mr.  Emlen.  Senator,  the  Moi  case  involved  a man  of  Korean  extrac- 
tion, who  made  an  offering  simultaneously  within  20  minutes  with 
that  of  a Caucasian,  1 guess  you  would  say.  They  made  identical 
offers  within  a half  hour  of  each  otjier  on  a property  in  Chestnut  Hill 
where  Senator  Scott  and  I live.  Mr.  Moi  went  to  the  Human  Rela- 
tions Commission  in  Philadelphia  aijd  filed  a complaint.  They  have 
jurisdiction  over  the  fair  housing’  ordinance  in  Philadelphia.  He 
complained  that  he  was  discriminated  against  because  of  his  race. 

t Well,  there  were  various  aspects  of  this  case  among  which  was  that 
his  deposit  check  was  returned  for  insufficient  funds.  But  he  never- 
theless stuck  to  the  racial  issue  and  it  went  to  the  Court  of  Common 
Pleas  in  Philadelphia,  I believe,  Senator,  just  in  the  last  week  or  two 
it  was  dropped.  I don’t  know  why  it  was  dropped,  but  the  case 
was  dismissed,^  and  there  was  no charge  of  discrimination  finally 
that  stuck  against  the  owner.  The  other  man  got  it.  But  I think 
that  it  was  colored  with  a lot  of  issues  othjer  than  race,  which  qqmpli- 
icatediti  -i , .... 
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1 Senator  Scott.  I bad  forebtten  what  happened.  I want  to  makd 
It  clear  I am  in  favor  of  this  bill,  Mr.  Emfeti,  but  I have  dmtbts  for 
different  reasons  than  you  oiv  title  IV.  ' 1 

■ Mr.  Em  LBN,  That  tied  that  property  up,  you  Bee,  for  oyer  2 years. 
The  owner  couldn't  sell  it  for  over  2 years.  . - 

^•Senator  Eft vin.  I call  attention  to  section  406,  which  is  enfdrce-i 
ment  by  private  persons.  Anybody  of  another  race  or  religion  can  be 
a plain  tiff,  under  section  400,  eyen  though  he  hasn’t  been  refused  the 
sale  or  the  rental  of  a house;  isn't  that  true? 

, Mr.  Williamson,  I didn't  get  the  question. 

Mr.  Emlbn.  Even  if  be  hasn't  bSein  refused,  he  may  do  it. 

Senator  Ervin.  Yes.  For  example  subsection  3 of  section  403 
says  that  it  is  unlawful — ’ , 

to  print  or  publish  dr  cause  to  be  printed  or  published  any  notice,  statement  or 
advertisement  with  respect  to  the  sate,  rcrital  or  lease  of  a dwelling  that  Indicates 
any  preference,  limitation  or  discrimination  based  on  race,  color  or  national 
origin  or  an  intention  to  make  any  such  preference,  limitation  or  discrimination. 

Now  that  is  a violation  of  the  act,  just  to.  place  an  advertisement. 
Now  I invite  your  attention  to  section  406*  sqbsection  (a) : 

The  rights  granted  by  sections  403,  404  and  405  niay  be  enforced  by  civil 
actions  in  appropriate  United  States  District  Courts  without  regard  lb  the 
amount  in  controversy  and  in  appropriate  state  or  ideal  courts  of  jurisdiction 
4 civil  aotion  shall  be  commenced  within  six  months  after  the  alleged  discrimina- 
tory housing  practice  or  violation  of  section  405  ooourred. 

„ Sub-section  (b).  Upon  application  by  tbo  plaintiff  and  in  such  circumstances 
as  the  Court  may  deem  just,  a Court  or  the  United  States,  in  which  a civil  action 
under  this  seotion  has  been  brought,  may  appoint  an  attorney  for  tire  plaintiff 
and  may  authorise  the  commencement  of  a civil  notion  without  the.  payment  of 
fees,  cost  or  security.  A Court,  of  a State  or  subdivision  thereof  may  do  likewise 
to  the  extent  not  inconsistent  'with  the  law  or  procedures  of  the  State  or  sub- 
division. 

Sub-seetion  (c).  The  Court  may  grant  such  relief  as  It  deems  appropriate, 
including  a permanent  or  temporary  injunction,  restraining  order  or  other  order, 
and  may  award  damages  to  the  plaintiff  inoluding  damages  for  humiliation  and 
mental  pain  and  suffering  and  up  to  $500.  punitive  damages- 
Sub-section  (d).  The  Court  may  allow  a prevailing  plaintiff  a reasonable 
attorney’s  fee  as  part  of  the  00Bt. 


Now  that  is  the  only  section  of  this  title  which  deals  with  who  is 
going  to  be  the  plaintiff  and  about  relief,  isn't  it? 

Mr.  Wi&liamson.  That  is  right.  ' ' : i 

Senator  Ervin.  It  doesn't  even  have  a requirement  that  this 
plaintiff  shall  have  been  refused  the  rental  or  purchase’ of  real  estate, 
does  it?  ; 

Mr.  Emlbn.  That  is  right.  / r 

Senator  Ervin.  This  title  applies  to  all  corpchations.  Under 
section  403,  the  word  “person,!’  includes — 

individuals,  corporations,  partnerships,  associations,  labor  organisations,  legal 
representatives,  mutual  companies  joint  stock  companies,  trusts,  unincorporated 
organisations,  trustees,  trustees  in  bankruptcy,  receivers  arid  fiduciaries. 

, j^ow  that  Would  include  a oburchi  would  it  not? 

Mr.  Williamson.  That  is  right.'  7 . 

Senator  Ervin.  Either  as  a corporation  or  a voluntary . organiza- 
tion or  association?  , .r.  ■ • 

.. ; Mr,, Emlim, , Teu/sir.  ' . : ,,  * - 

Senator  Ervin.  Nowt  jp  jny,§.tatpjt^e,  Presbytemi 
Methodist  Church,  and  the  Lutheran  CKiirck  alreadyvh 
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homes  for  the  elderly  members  of  their  congregations,  and  the  people 
of  the  Jewish  faith  are  now  engaged  in  building  such  a residential  home 
for  the  elderly  people  of  the  Jewish  faith.  X will  ask  you  if  under  sub- 
section <b)  of  section  406  if  it  wouldn't  be  an  unlawful  act  for  any  of 
those  religious  denominations  to  place  an  advertisement  in  print  of  any 
kind  saying  that  they  were  operating  these  homes  for  the  benefit  of 
the  elderly  people  of  their  respective  faiths? 

Mr.  Emlbn.  Yes,  sir. 

Senator  Ervin.  And  if  they  should  put  euch  an  advertisement  in 

Srint,  they  could  be  sued  by  any  person  of  any  other  religion,  for 
amages,  and  it  would  be  possible  for  a person  who  hasn't  even  applied 
for  admission  to  that  home,  if  he  is  of  another  religion,  to  recover 
unlimited  damages,  wouldn't  it? 

Mr.  Williamson.  That  is  right,  Senator,  and  even  if  the  com- 
plainant in  this  case  purchased  the  home  ana  obtained  title,  he  could 
still  maintain  a cause  cf  action  that  he  had  to  pay  a larger  down- 
payment  than  somebody  else  who  may  have  tried  to  buy  the  house. 

Senator  Ervin.  I am  not  a Lutheran,  I am  not  a Methodist,  and 
I am  not  cf  the  Jewish  faith.  If  I applied  to  any  one  cf  those  homes 
to  receive  me,  and  if  they  refused  to  receive  me,  I could  sue  those 
churches  for  unlimited  damages,  could  I not? 

Mr.  Williamson.  That  is  right. 

Senator  Ervin.  I don't  know  why  it  took  the  Department  of 
Justice  from  January  until  May  to  draw  this  bill.  Senator  Scott  just 
called  my  attention  to  subsection  (b)  cf  section  406.  You  will  notice 
the  plaintiff  can  get  a court-appointed  attorney,  can’t  he? 

Mr.  Williamson.  Yes,  sir. 

Senator  Ervin.  There  is  no  provision  for  the  defendant  to  got  a 
court-appointed  attorney. 

Mr.  Emlen.  No,  sir.  ■ 

Senator  Ervin.  And  so  if  a widow  who  was  forced  by  economic 
circumstances  to  rent  one  iJoom  in  her  dwelling  house,  and  she  pre- 
ferred to  rent  that  room  to  a fe&rson  of  her  race  in  preference  to  a 
person  of  another  race,  and  even  though  she  had  no  money,  and  she 
claimed  that  she  wasn’t  guilty  of  , any  illegal,  preference,  the  court 
would  not  have  the  power  to  appoint  an  attorney  to  represent  her, 
but  would  have  the  power  to  appoint  an  attorney  to  represent  the 
plaintiff,  wouldn't  it?, 

, Mr..  Emlen'.  Yes,  sir.  .....  . ,, 

Senator  Ervin.  And  then  yoirget  down  to  subsection  (d)  of  sec- 
tion 406,  if  the  widow  lost  the  ca£e  the  court  could  make  her  pay  the 
attorney's  fee  for  the  plaintiff,  coul^l  it  not? 

Mr.  Emlen. ' Yes,  sir.  - ..  , . . . ' \ 

Senator  Ervin.  But  if  she  woii  the  case  she  couldn't  recover  a 


penny  in  attorney’s  fees? 

Mr,  Williamson,  That  is  right.  '.  . . 

Senator  Ervin,  Don't  you  think  it - is  a pretty  sorry  statute  for 
Congress  to  pass,  which  would  load  all  the  legal  “dice”  in  favor  of 
one  side  and  against  the  other? 

Mr.  EMLBNJYe8,  siri  -■ 

Senator  Ervin.  Don't  you  think  that  Congress  would  he  guilty  of 
as  gross  a discrimination  as  what  this  title  undertakes  to  prevent,  if  it 
Should  enact  a Remedial  statute  of  that  nature?  . 

Mr.  EmlIsn.  Yeas,  sir.  , " 
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Senator  Ervin.  Why  should  Congress  put  itself  on  one  side  of  a 
lawsuit  rather  than  Another?  Can  you  think  of  any  reason  that 
justice  requires  it?  ‘ ’ 

Mr.  Emlbn,  No,  sir. 

Senator  Scott.  Mr.  Chairman,  it  seems  to  me  that  equity  would 
be  done-pi  know  we  in  this  committee  have  debated  this  in  a number 
of  cases,  in  a number  of  other  bills,  the  business  of  allowing  attorney's 
fees  to  one  side  only — equity  could  be  done  if  you  were  to  allow  at- 
torney fees  at  all,  by  changing  the  word  "plaintiff"  to  "party,"  that 
"the  Court  may  allow  prevailing  party  reasonable  attorney's  fees  as 
part  of  the  cost,"  because  if  a harassing  suit  were  brought  by  a rich 

Iierson  against  a poor  person,  and  the  poor  person  wins,  and  is  sl- 
owed to  keep  his  or  her  house,  the  poor  person  has  to  pay  his  or  her 
attorney’s  fee  and  the  rich  person  has  it  paid  by  the  poor  person. 

This  just  strikes  me  as  a highly  inequitable  provision  and  I have 
argued  against  it  in  other  matters  which  have  no  relation  to  civil 
rights  at  all. 

Mr.  Williamson.  It  would  still  be  heavily  weighted  against  the 
defendant,  primarily  because  of  the  nature  of  the  suit.  The  mere 
allegation  of  discrimination  would  shift  the  burden  to  the  defendant 
in  all  of  these  cases. 

I was  recently  co-counsel  on  a ease  before  the  Federal  Housing 
Administration  involving  discrimination,  where  sanctions  were  im- 

{tosed  against  a realtor,  and  the  allegation  of  discrimination,  the  mere 
act  that  the  Negro  family  was  turned  down,  shifted  the  burden,  even 
though  the  realtor  submitted  evidence  that  he  sold  homes  in  the 
development  to  two  Negro  families,  and  the  third  Negro  family  he 
rejected  because  he  did  not  believe  that  they  had  enough  income  to 
carry  the  mortgage.  This  was  economic  discrimination  that  he , 
admitted.  But,  nevertheless,  the  mere  fact  that  the  Negro  family 
was  turned  down  shifted  the  burden  to  the  realtor  to  prove  that  the 
discrimination  was  economic  and  not  raoial,  but 'he  couldn't  prevail. 

Mr.  Emlbn.  Also,  Senator,  almost  all  residential  real  estate  trans- 
action, as  you  know,  up  until  the  lost  minute,  is  oral,  and  it  is  almost 
always  a salesperson  talking  to  a purchaser  or  to  a seller.  You  very 
seldom  have  very  much  in  writing  to  "hang  your  hat  on"  for  proof  to 
back  anything  upi  whether  it  involved  race  or  anything  else.  It 
would  justmut  the  defendant  in  an  impossible  position.  : 

Senator  Ervin.  I will  ask  you  if  on  account  of  that  very  thing — 
well,  let’s  go  back  a little  bit.  I will  direct  this  question  to  Mr. 
Williamson.  Hasn’t  it  always  been  one  of  the  recognized  principles  of 
American  jurisprudence  ana  American  constitutional  law  that  the 
right  to  regulate  the  title  to  real  estate  and  the  right  to  < regulate 
contracts  relating  to  real  estate  belongs  to  the  States?  * 

Mr.  Williamson.  Yes,  sir. 

Senator  Ervin.  Do  you  know  any  decision,  from  the  time  George 
Washington  took  his  first  oath  of  office  as  President  of  the  United 
States  down  to  this  moment  which  holds  that  Congress  has  the  power 
to  regulate  either  the  title  to  real  estate  or  the  nature  and  terms  of 
contracts  relating  to  real  estate? 

Mr.  Williamson*  Sir/' the  law  students  refer  to  that  as  f ‘hornbook 
law."  ' /-  ; ..  ; • . 

Senator  Ervin.  Yes. < ) . \ 

• Mr.  Williamson.  That  is  elementary.  V 
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Senator  Ervin.  Yes.  Title  iy  of  this  bill  if  enacted  into  law  would 
undertake  to  ohango  that  which  has  been  accepted  hornbook  law  . and 
accepted  constitutional  law  since  the  foundation  of.  this  Republic; 
wouldn’t  it?  , ; , i t ,r 

Mr.- Williamson..  Yes,  sir.  , . . 

Senator  Ervin.  : Now  really,  when  you  get  down  to  it  in  the  ultimata 
analysis^  isn’t  this  an  attempt  on  the  part  of  the  Federal  Government 
to  regulate  the  thoughts  of  people  ana  to  punish  them  because  of  the 
thoughts  they  think?  r , - •>  /i  ; . 

Mr.  Williamson.  Yes,  sir,  r r i!  : , 

Senator  Ervin.  In  other  words,  the  thruBt  of  this  bill  is  to  say  to 
every  homeowner  in  the  United  States,  “When  you  sell  your  home, 
you  must  totally  eliminate  from  your  mind  any  thought  or  any 
impression  concerning  the  race  or  religion  of  anybody  you  deal  with 
in  respect  to  real  estate." 

Mr.  Williamson.  That  is  right. 

Senator  Ervin.  If  the  owner  of  real  property  wants  to  sell  it,  and 
two  people  of  different  races  or  of  different  religions  apply  to  him  to 
purchase  it,  unless  he  sells  to  the  person  not  of  Tiis  race  or  the  person 
not  of  his  religion,  he  has  made  out  a prima  facie  case  against  himself; 
hasn't  ho? 

Mr.  Williamson.  That  is  right,  sir. 

Mr.  Emlen.  Yes.  • ■ 

Senator  Ervin.  And  so  isn’t  the  real  objective  of  this  statute  to 
try  to  coerce  a homeowner  to  sell  his  property  to  a person  pf  some 
other  race  or  some  other  religion,  rather  than  a person  of  his  race 
or  his  religion? 

Mr.  Williamson,  That  is  correct. 

Senator  Ervin.  And  to  borrow  Shakespeare’s  expression^  if  he 
wants  to  stay  on  "the  windy  side  of  the  law,"  he  is  going  to  discrimi- 
nate against  the  man  of  his. race  or  the  man  of  his  religion  in  favor 
of  the  man  of  another  race  or  another  religion,  in  order  to  avoid  the 
possibility  that  he  may  be  immersed  in  damages. 

Mr.  Williamson.  That  is  correct. 

Senator  Ervin.  So,  the  truth  of  it  is  the  ultimate  objective  of  this 
bill  is  to  deprive  all  Americans  who  own  residential  property  or  prop- 
erty which  is  susceptible  of  development  as  residential  property  of 
their  right  to  control  either  its  safe  or  its  rental.  Isn’t  that  the 
objective  of  the  bill? 

Mr.  Williamson,  That  certainly  is  the  case. 

Senator  Scott.  Mr.  Chairman  /'before  you  proceed,  because  I have 
to  leave  for  another  appointment,  may  I indicate  that  in  committee) 
if  necessary,  I may  offer  an  amendfhent,  because  the  members  of  the 
Judiciary  Committee  are  certainly  not  against  lawyers,  il  think  that- 
is  hornbook  law,  too,  and  I think  we  ought’ to.  provide,  that  ‘f  the 
prevailing  party"  whoever  it  is  "be  entitled^  to  reasonable:  attorney’s 
fees  as  part  of  the  dost"  if  any; provision  is  in  the  bill;  And-  lVhile' 
some  people  say  "Hang  all  lawyers,"  Twould  Bay,  at  least. hang. them 
equally  or  elevate  them  equally^;  as  the  oasa inay.be.! , , i : i > > :: : < -» > - 
Senator  Ervin.  Senator,  I would  like- to) announce) ait ; this,  time) 
that  I will  oppose  -yoiir  amendment  . as;  ell  >a$  oppose : the/bresont 
provision  of  the  bill.  - . . ^ 

Senator  Scott.  I am  glad  to  findyoii  on f the  xippoBita  bide  iOgain. 

Senator  EnviN.  Tho  Scriptures  <tefl  >fus  itha-tTthe  i Bevilr  triVolS/’to 

/ / ! ■ 
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ftnd  fro/  sedkmg  whbm  heinay  devour.  1 Therefore,  I am  opposed  to 
legislation- which:  allows  lawyer’s  fees.  I am  a lawyer' and  I'have 
high  respect  for  them,  but  I don't  want  to  offer  an  inducement  for 
lawyers  to  follow  thh  , example  of  the  Devil  ti>‘  go  abroad' seeking 
lawsuits  in  order,  to  get  a"fee  allowed  by  the  court!  I bfcliove  each 
client  ought  to  compensate  his  own  lawyer.  ' 

I want  you  to  follow  hie  closely  on  how  this  bill  is  drafted,  I dtart 
with  section  403,  and  X am  going  to  leave  out  unnecessary  words,  in 
order  !td  read  the  complete" obligation  this  section  would  put  on 
homeowners.  . ‘ ’ ; ‘ ■ : ;/l 

1 It  shall  be  unlawful  for  the  owner  to  refuse  to  soil,  rent,  or  lease  it  dwelling  to 
iVky  person  becaUse  of  race;  CClbiy  religion,  or  national  origib.  ! 


Now  isn’t  that  a complete  statement?  ‘ ! 1 

Mr,  Williamson.  Yes,  sir. 

Senator  ERvJn,  That  is  not  leaving  out  any  essential  part  of  the 
obligation  imposed  upon  the  owiier,  ; 1 ; 

Mr.  Williamson.  That  is  right.  . . 

Senator  Ervin.  In  other  words,  there  is  no  requirement  that  ihe 
owner  even  be  willing  to  sell;  is  there? 

Mr.  Williamson.  No,  that  is  just  implied,  but  I could  see  where  a 
court  might  rule  otherwise.  , 

Senator  Ervin.  Yes.  Well,  I can’t  see  how  it  is  implied.  It  just 
says  it  shall  be  unlawful  for  the  owner  “to  refuse  to  Sell,  rent;  or  lease 
a dwelling  to  any  person  because  of  race,  color,  religion,  or  national 
origin.":  In  other  words,  if  I am  an  owner  of  property  arid  a man 
comes  and  wants  to  buy  it,  and  I am  not  offering  it  for  sale,  and  I say, 
,"No,  I am  not  going  to  sell  it  to  you.  I am  not  going  to;  sell  it  to 
anybody  and  particularly  I am  not  going  to  sell  it  to  you  because  of 
your  religion,’’  I would  be  under  the  act;  wouldn't  I,  according  to  its 
phraseology?  .( 

• Mr.  Williamson.  I would  say  that  taking  a literal  interpretation 
of  the  words  that  the  .authors  of  the  bill  use,  that  could  happen. 

Senator  Ervin,  Yes.  , ^ ; ; <■ 

Mr.  Williamson.  I don’t  think  it  is  their  intent.  - ■ . <■  ■ 


- Senator  EftviN.  They  intend  many  things  that  they*  don't  .spell  Out 
in  it.  * '(:■■.  ■ ■.  r *t  ! . r;  . ; . ! > v-  Mir>  . * r<  > 

Mr.  Williamson.  . If  wd  jirit  judge  the  intent  by  the  language,  they 
use,  that  could  happen  ■ 

■■  Senator  Ervin.*  fYeb,rit  certainly  could,  and  I knowtho!  Attorney 
General  talks  abputonering  to  sell  to  the  public,  but,  those ^qrds  are 
hot  in  here;  ,£>on!t,you  think  that  laws  ought  to  be  written  with  more 
certain  language  than  that?  Mi  ;:  to 

r Mr.  ...  f;  / -,J  , 

Mr.  EMLBNi/  Seiietpft  I:  would  like  to  ,gay,  referring  back,  iji  this 
connection  and  in  my  testiipony,  that  I mink  the  m ps t qapgprp us  prea 
here  is  going  fo,  jbti ijni  the;  advertising  of,  rp^dphtia)  .estate  for  Baje. 

It  thiftk  tha.ti8:tb.eifbiggfBt!.':fppobytrapr,,in  ,fhe  ,tljdng„;hwfaiise;,yfiU 
actually  have  put  that  house  on  the  market;  then,  and  yqn  know,  tha,t 
there;  are;  ma»y,.  1P.W  XfMwtm  why  people  may  ^thd^yrihefe  hp^ed 
from  dm  market , , TheyimaY  fop  assigned  to  move  to  Eft,  Twa.  (Mfonv 
Sunday aijd  th^havefoad,  their  orders, loanpeled. M !(Wqqnfiadfty» 
ftndi^p  bqdPesttfhiWjaht^spli  hi?  hpu^  iftterr  ' 


|1‘  , "t”  1 ^ * 
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, I can  see  a wide  area  for  abuse  in  this  regard,  where  th$  complainant 
would  say,  “Well,  he  took  it  off  the  market  to  prevent  me  from 
owning  it."  ’ . ' 

Senator  Ervin.  The  more  I read  this  title,  the  more  I marvel  at 
why  it  took  the  Department  of  Justice  from  January  to  May  to  draw 
it.  I want  to  read  another  section  of  this. 

Mr.  Williamson.  I think  they  were  waiting  for  the  dicta  in  the 
Quest  case.  . 

Senator  Ervin.  Well,  I don’t  see  why  they  didn’t  put  in  .the 
phraseology  and  say  what  they  meant.  There  is  not  a single  thing  in 
here  that  says  this  only  applies  if  a man  is  offering  to  sell  his  property. 
Now  I want  to  read  you  another  portion  to  see  if  this  is  not  so: 

Section  403.  It  shall  be  unlawful  for  the  owner  to  deny  a dwelling  to  any  person 
because  of  his  race,  color,  religion,  or  national  origin. 

If  a man  came  to  me  and  asked  for  my  dwelling  and  I denied  it  to 
him  on  account  of  his  race  or  religion,  I would  be  guilty  of  an  illegal 
act  under  the  terms  of  that  phraseology;  would  I not? 

Mr.  Williamson  (reading) : 

It  shall  be  unlawful  for  the  owner  to  deny  * * * ^ 

Senator  Ervin.  To  deny. 

Mr.  Williamson  (continuing) : 

* * * A dwelling  to  any  person. 

Senator  Ervin.  Because  all  of  that  is  in  the  conjunctive. 

Mr.  Williamson.  Obviously,  “deny”  must  mean  something  other 
than  sell,  rent,  or  lease. 

Senator  Ervin.  It  must  mean  something  other  than  what  it  says; 
mustn’t  it? 

Mr.  Williamson.  Yes,  sir. 

Senator  Ervin.  Yes.  But  that  is  what  it  says.  It  says  it  is 
unlawful  for  an  owner  to  deny  a dwelling  to  any  person  because  of  his 
race,  color,  religion,  or  national  origin,  and  if  you  denied  a dwelling 
to  any  person  under  the  exact  phraseology  of  this  law,  taking  the 
words  to  mean  exactly  what  they  say,  he:  could  be  sued,  couldn't  he? 

1 Mr.  Williamson.  Yes,  sir.  In  other  words,  a complainant  could 
make  out  a cause  of  action  because  an  owner  was  withholding  hL 
property  from  public  sale  on  the  grounds  of  race,  religion,  or  national 
origin.  ... 

Senator  Ervin.  That  is  right  . Now  listen  to  this  in  section  403; 

It  shall  beunlawfut  for  the  owner  to  refuse  to  negotiate  for  the  Bale,  rental  or 
lease  of  a dwelling  to  any  person  because  of  his  race,  color,  religion  or  national 
origin.  f .. 

I ask  you  if,  according  to  the  phraseology  of  this  bill,  that  is  not  a 
complete  separate  offense  in  itself,  refusal  to  negotiate? 

Mr.  Williamson.  Yes,  sir;  and  we  could  even  go  a step  further, 

I think  it  would  ho  a violation  of  section  403  if  a homeowner  refused  to 
admit  some  person  to  his  house  who  iVanted  to  take  a look  at  it  pre- 
paratory to' making  an  offer.  ' / ’ 

Senator  1£rvin.  In  other  words,  a man  could  be  sued  and  immersed 
in  an  unlimited  amount  of  damages  if  he  refuse^  to,  negotiate  for  the 
of  his  property  which  he  doesn’t  desire  to  sell.  In  other  words, 
he  has  got  to  negotiate  a contract  that 'he  doesn’t  intend  to  make. 
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Now  go  back  just  1 minute  to  the  fact  that  it  is  hornbook  law,  that 
the  State  has  the  power  to  regulate  title  to  land  and  contracts  relating 
to  land.  I will  ask  you  if  every  State  in  .the  Union,  to  avoid  uncer- 
tainty and  vexatious  litigation  in  this  field,  has  not  enacted  a statute 
of  frauds,  which  requires  all  contracts  relating  to  the  sale  of  land  to  be 
in  writing. 

Mr.  Williamson.  Yes,  sir.  : ; 

. Senator  Ervin.  And  be  signed  by  the  party  against  whom  it  is  to 
be  enforced  or  by  his  authorized  agent. 

Mr.  Williamson.  That  is  right.  . ; / 

Senator  Ehvin.  And  yet  under  title  IV  of  this  bill,  eveiy thing  could 
be  dependent  upon  oral  conversations,  couldn't  it? 

Mr.  Williamson.  That  is  right.  In  the  testimony  here,  Mr. 
Emlen  made  one  statement  that  is  a very,  very  important  one,  and 
that  is  that  under  the  provisions  of  this  bill,  somebody  who  wants 
to  buy  property  would  be  vested  with  a right  that  is  unknown  in 
the  common  law,  a right  to  buy  property  in  violation  of  all  of  the 
statutes  of  frauds  and  a violation  of  everything  that  we  know  in  the 
common  law  related  to  the  transfer  of  real  estate. 

Senator  Ervin.  And  this  title,  among  other  things,  would  nullify 
every  statute  of  frauds  enacted  by  the  50  States  of  the  Union,  wouldn’t 
it? 

Mr.  Williamson.  Yes,  sir. 

Senator  Ervin.  Now  this  would  substitute  for  written  contracts 
required  by  statutes  of  fraud,  oral  testimony  plus  reading  tbe  minds 
of  people,  wouldn’t  it? 

Mr.  Williamson.  Yes,  sir,  1 . . 

Senator  Ervin.  I think  that  there  is  something  in  the  Scriptures 
which  we  might  well  ponder  before  we  enact  a law  of  this  kind  and. 
that  is  that  God  judgeth  not  as  man  judgeth  j that  man  looks  upon 
the  external  appearances  and  God  looketh  upon  the  heart. 

This  title  is  calculated  to  require  the  courts  to  exercise  the  same 
power  that  God  has  and  to  look  into  man’s  mind  and  into  his  heart 
and  ascertain  what  is  there.  But  man  doesn't  have  the  ability  to  do 
that.  # 

■ In  other  words,  the  legality  of  every  transaction  under  title  IV 
will  depend  on  what  a man  has  in  his  nund  and  his  heart  rather  than 
upon  ms'  external  action,  won’tit? 

Mr.  Williamson.  That  is  right.  Senator,  there  is  one  other  pro- 
vision that  the  Attorney  General— of  course,  he  hasn’t  testified  with 
respect  to  title  IV,  but  under  406(c);  "The  court  may  grant  such  relief 
as  it  deems  appropriate  including  permanent  or  temporary  injunction, 
restraining  order  or  other  orders.?'  And  I think  the  Attorney  General 
ought  to  be  interrogated  on  this;  but  from  my* reading  of  the  plain 
language  of  the  subsection;  a court  could  iBsiie  an  order  setting  aside  a 
sale,  where  an  innocent  purchaser  had  already  taken  possession  of  a 
home.  . - 

Senator  ErviN.  Yes.  ; 

Mr.  Williamson.  The  court  could  set  aside  the  sale  and  order  the 
property  transferred  to  the  complainants  . . . ...  i 

Senator  Ervin,  That  iB fright,  whatever  relief  the  court  deems  ap- 
propriate. In  other  words,:  instead  of  Congress  defining  the  relief; 
the  court  is  given  blanket  authority  to  do  anything  it  pleases. 

Mr,  Williamson.  That  is  right. 
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.Senator  Ervin,  : Or  ariything  that  it -deems  appropriate. 

Mr!  Williamson-.  Aha  Avon  assessing  damages  for  humiliation  and 
mental  - pain  and  suffering,  without  any  standard  as  we  normally 
have  for  damages  for  mental  phin  and  suffering  in  the  courts  on  negli-i 
gdnce  oasfls;-  - They  generally,  I i think,  in  all  States  must  be  related  to 
some  physical  injury. 

Senator  Ervin.  And  since  the  word  “court”  usually  refers  to  the 
judge;  (unless  the  context -requires  otherwise,  it  looks  like  the  judge  is 
the  one  that  is  going  to  pass  ou  the  damages ■ rather  than  the  jury.  > 

Mr.  Williamson.  Oh;  yes,  sir.  - . 

Senator  Ervin.,  Wo. iaro.  so  anxious  to  regiment  people  that  wo 
destroy  the  spirit,  if  not  the'  letter  of  the  constitutional  provisions 
about  jury  trials,  ■ ■ ■ 

Mr.  Williamson.  Yes,  sir-  . 

Senator  ErVin.  People  , usually -pick  out  a scapegoat  when  they 
argue  for  the  passage  of  legislation;  which  robs  people  of  their  rights 
and  in  this  case  they  pick  out  the  real' estate  brokers  as  the  scapegoat. 

Mn  Emljen.  That  is  right.  y 

Senator  Ervin.  We  have  had  witnesses  testify  that  real  e&tato 
brokers  determine  who- shall  be  the  purchasers  of  homes;  I would  like 
to  ask  you  in  your  experience  as  a real  estate  broker,  whether,  in  the 
great  majority  of  cases,  the  ultimate  decision  as  to  the  identity  of  the 

E arson  to  whom  the  property  is  to  be  sold  is  made  by  the  real  estate 
roker  or  by  the,  owner  of  the  home? 

Mr.  Emlen.  Senator,  I am  glad  you  asked  me  that,  because  I feel 
pretty  strongly  about  this  position.  My  business  is  in  the  Philadel- 
phia suburbs  whore  we  are  beginning  to  have  open  occupancy  and.  there 
are  Negro  buyers  looking,  and  it  is  pretty  hard  to'  take,  to  constantly 
be  tola,  that  thus  responsibility  is  the  real  estate,  broker's  and  the 
brokers  ;ard  the  ones  stirring  up  the  communities.  1 know  in  my  own 
office,  where  my  practice  and  knowledge  is  restricted  to,  that  we  never 
ask  a seller  of  a. property  one  way  or  the  other  whom  he  wants  td  hell 
to.  ,If  we  get  it,  we  get  it  gratuitously  from  the  seller.  He  will. say, 
MI  don't  want  any  Negroes  here/!  “I -don't  want  any  Catholics  here," 
“I  don’t  wont  any  Jews  here"  or  whatever  he  says. 

Noiv  we  'have  beta  asked  by  some,  of  these  groups;  to  refuse. to  take 
hbia  -tinting  if  - thih  seller  wishes  to'  discriminate,  with  which  I can't 
agree  at  ah.  But  it  is,  a fallacy  to  say  that  the  brokers  -go  - to -sellers 
of  properties'iond  say,;  “Now  I-  don't'  -want  you  to  ever  sell  thie.plli.ee 
to  a Negro ; we  don!t- want  to  breftk fthis  blbck  up,"  and  so  forth.  It 
just  isn't- so  in  the  circle  of  rejiiit^hle:  brokers  that  I khowi.-  •-  j ^ u 
.n  We- dtp  carry  -out  -the -wishes  of-tbe  hellers.  - -Now-  we  have  -hellers 
Who.  say,  “I:  do  not  care -whoigets  this, bohse*  and  I don't  care  whether 
it;  is  ;a  Negro  or  a Jew,  or  whatever/!;  and  then  we  act  accordingly* 
and  - the:  records  - df  my  office  trill  show  that.-wehave  acted  that  -way; 

- Mr.>  Williamson1.'  I will  say;  - this;'  - Senator.  -That  more  and  mdre 
real  estate  brokers  throughout  the  country,  some  of  our  most  promt-* 
nent,  and  1 am  referring  to  some  of  our  past  presidents/  have1  now 
changed  - their.  policy  and  liny  not ! taJung  listinghj  that  have  anri  restric- 
tion. The  California  Real  Estate  Association, I think,  in  alhof  their 
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■violation  of  our  code  of  ethics  for  a realtor  not  to  take  every  boriqfide 
offer  to  the  seller,  to  let  the  seller  make  the  determination. 

Mr.  Emlen.  Senator,  I think  this  is  very  pertinent  to  your  question. 
This  is  a proposal  adopted  at  the  Los  Angeles  convention.  This  is 
our  national  association  policy,  not  a policy  statement  but  a procedure 
we  follow  in  this  regard:  . : 

Being  agents  realtors  individually  and  collectively;  In  pqrfonnttig  their  agency 
functions,  nave  no  right  to  determine  the  racial,  oreodal  or  ethnic  composition 
of  any  area  or  any  part  thereof.  No  realtor  should  assume  to  determine  the 
suitability  or  eligibility  on  raoial,  c modal  or  ethnic  groups  of  any  prospective 
mortgagor,  tenant  or  purchaser,  and  the  realtor  should  eubinlt  to  the  client,  all 
written  offers  made  by  any  prospect  in  connection  with  the  transaction  at  hand. 
Upon  acceptance  of  the  realtor’s  client  of  any  offer,  the  realtor  should  oxert  his 
best  efforts  to  conclude  the  transaction,  irrespective  of  the  raoe,  creed  or  nation- 
ality of  the  offerer.  Each  realtor  should  feed  completely  free  to  enter  into  a broker- 
client  relationship  with  persons  of  any  race,  creed  or  nationality.  Itcaltore  should 
continue  to  condemn  any  attempts  by  persons  licensed  or  unlicensed  within  or 
without  the  real  estate  business  to  solicit  or  procure  the  sale  or  other  disposition 
of  real  estate  in  residential  areas  by  conduct  intended  to  implant  fear  in  property 
owners  based  upon  the  actual  or  anticipated  Introduction  of  any  racial,  religious 
or  ethnic  group  into  such  area. 

That  is  our  national  position  now. 

Senator  Ervin.  With  reference  to  “blockbusting,”  isn't  this  bill 
designed  to  put  the  Federal  Government  into  the  “blockbusting 
business,"  putting  it  in  plain  and  simple  English,  which  J unfortut 
nately  have  the  habit  of  doing  sometimes;: ' • ; ' 

Can  it  not  be  truly  said  that  virtually  all  the  residential  patterns 
in  the  United  States  are  set  by  the  homeowners  within  thoee  sections? 
Mr.  Emlen.  Yes,  I think  so. 

Senator  Ervin.  And  is  it  not  true,  as  far  as  your  observations  go. 
that  the  overwhelming  majority  of  people  prefer  to  live  in  $ residential 
section  inhabited  by:  people  of  their  race?  ■ 

Mr.  Emlbn.  Yes,  sir,  -t 

. Mr.  Williamson.  I think  Senator  Douglas  was  very  eloquent  on 
that  point  in  his  testimony.  : : , 

Senator  Ervin.  Yes,  .1  thought  so.  He.iOndX  agreed  very  much  on 
it.  My  own  opinion  is  that  people  segregate  themselves  in  their  resi- 
dences. on  the  basis  of  race  wobedieneptoa  natural  law,  which  is 
that  likeprefers  to  live  among  like.  That  is  the  reason  the  provisions 
of  title  IV  are  sort  of  artificial.  , 

' ( I notice  the  Wall  Street  Journal  says,;  speaking  of  some  of  the 
difficulties  of  integrating  residential  peghborhoods:  ; 

• .“Many  Negroes,  don’t  want  to  raved*  all-white,  developments, 
Lots  of  Negroes,  just  like  whites,  prefer  not  tojliyo  with  members  of  the 
other  race.  Some  estimate  it  at  85  percent, 'f  and  that  part  of  the 
statement,  “Lots  of  Negroes,  just  like, whites*  prefer  not  to  Uye  with 
members  of  the  other  race,  some  estimate  it, at  35  percent"  is  in  quota- 
tions, and  jit  is  attributed  to  Robert.  ,A..  Sauer,- mi  equal  opportunity 
officer  for i the  Department  of  Housing  and.  Urban)  Development.  a , 
Now,  you  agree  with  me  on  the  proposition  that  if  people  are  going 
to  have  any  freedom  at  all,  they  must  have  the  right  to  do  things  accordr 
ing  to  their  own  notions  rather  than  in  obedience  to  governmental 
edicts?.  . f ..  . . . j ,-■* 

Mr.. Emlbn.  Certainly.  : 

Senator  Ervin..  ,And  I am  a person  who  believes  .that  , the  supreme 
value  bf  civilization  is  freedom,  and  I am  perfectly  willing  to  let 
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people  <keep  whatever  their  notions  are,  and  to  let  them  keep  their 
allergies  if  they  want  to.  I.  think  that  that  is  one  of  the  prerequisites 
of.  freedom.  u 

Apart  from < ell  of  the  loose,  phraseology  of  the  bill  and  all  of  its 
purposes  and  directives,  isn't  the  fundamental  objection  to  title  IV 
of  this  bill  is  that  it  undertakes  to  rob  all  of  the  people  of  America 
of  the  right  and  the  freedom  to  own  and  use  and  sell  and  rent  their 
property  tfs,  they  please? 

Mr.  Emlen.  Yes,  air. ; 

Senator  Ervin.  The  Attorney  General  bases  his  claim  of  Con- 
stitution a.litv  for  title  IV  . on  the  commerce  clause,  and  while  the 
commerce  clause  has  been  dealt  with  in  1,700  or  1,800  cases  by  the 
Supreme  Court  of  the  United  States,  and  it  has  been  somewhat 
distorted,  doesn't  interstate  cAittffierce  essentially  have ' reference 
to  the  movement  of  people,  and  goods  and  communications  from  one 
State  to  another?  • • 

Mr.  Williamson.  That  is  the  essence  of  it. 

Senator  Ervin.  It  gives  Congress  the  power  to  regulate;  the  move- 
ment ofgoods  and  communications. 

Mr.  Williamson.  That  i$  right. 

Senator  Ervin.  Eroin  one  State  to  another. 

Mr:  Williamson.  That  is  the  gist  of  what  the  Supreme  Court 
had  to  say  on  it.  ■ 

Senator  Ervin.  And  isn't  it  in  the  very  nature  of  things  impossible 
for  real  estate — that  is  land— to  move  from  one  State  to  another, 
across  State  lines? 

Mr.  Emlen.  Yes,  sir. 

Mr.  Williamson.  It  can't  be;  only  in  the  event  of  a tdtnado. 
Senator  Ervin.  Yes.  Sometimes  they  blow  some  dust  oyer,  but 
that  is  a regulation  of  the  Lord's  rather  than  of!  Congress. 

Now,  I think  it  was  well  pointed  out  here  the  distinction  between 
this  and  the  public  accommodations  provision.  The  public  accom- 
modations provision  was  upheld  on  the  ground  that  it  dealt  with 
interstate  travelers  and  with  goods  which  were  moving  or  which  had 
moved  in  interstate  commerce.' 

Now  many  of  the  houses  ih  the  United  States  are  built  of  timber, 
aren't  they?  - ■ : 

Mr.  Williamson.  Yes,  sir. 

Senator  Ervin.  Which  is  cut  within  the  borders  of  the  State  and 
the  houses  are  built  within  the  ^orders  of  the  State,  and  nothing  in 
it  moves  in  interstate  commerce1,  except  perhaps  a few  nails,  and  they 
have  come  to  rest  and  become  integrated  in  the  structure. ' 1 

Mr.  Williamson:  It  becomes  part  of  the  land.  , ' 

Senator  Ervin.  Dbh’l  you  have  difficulty  in  reconciling  the  theory 
that  title  IV  is  valid  under  the  interstate  commerce  clause  with  the 
meaning  of  some  very  simple  English  words?  I couldn’t  reach  that 
conclusion  myself  without  doing  violence  to  the  integrity  of  my  intelli- 
gence.' I don’t  say  that  bf  anybody  else's.  . They  may  have  a’inore 
elastic  intelligence  thiw  -I  have.  _ * : 

Mr.  W ilLiamson:  If  this  can  be  justified  under  the  commerce  clause, 
then  I think  any  element  of  human  endeavor  could  also.  The  Con- 
gress could  enact  a uniform  divorce  law  under  the  theory  that  lack  of 
uniformity  blits  a burden  on  the  interstate  travel  of  divorced  people. 
Senator  ErviN.  That  is  right;1  ' ' 
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Mr.  Williambon.  There  would  be  no  limit,  arid  that  is  why  wo 
hope  that  the  Congress  won’t  tempt  the  Court  to’  so  rewrite  * the 
commerce  clause.  ■ - . , , 

Senator  Ervin.  Woodrow  Wilson  stated,  and. he  was  a great  consti- 
tutional scholar,  whenever  you  abolish  the  distinction  between  intra- 
state and  interstate  commerce,  you  abolish  the  system  set  up  by  t bur 
Constitution.  : li;'  — 

Mr.  Williamson'.  That  is  right.  ' - 

Senator  Ervin.  T hate'  to  see  it  abolished.  It  has  already  been 
manhandled  to  a considerable  extent.  But  I can  reconcile  those  deci- 
sions which  manhandle  it  with  the;  theory  that  Congress  does  have  the 
power  to  regulate  intrastate  activities  where  such  regulation  is  essen- 
tial or  appropriate  to  the  effective  regulation  of  interstate  commerce. 

' But  the  final  issue  here  is  whether  the  American  people  are  going 
to  be  permitted  to  exercise  the  free  enterprise  system,  and  the  rights 
of  private  property  with  respect  to  the  sale  and  rental  of  their  homes, 
is  that  not  the  fundamental  question?  ’ * 

Mr.  Williamson.  That  is  the  issue. 

Senator  Ervin.  And  the  question  is  whether  they  are  to  be  robbed 
of  that  right  and  whether  the  Federal  Government  is  going  to  manage 
exactly  where  the  people  of  the  United  States  live  and ' w ho  their 
neighbors  are  to  be.  V 
Mr.  Williamson,  That  is  right. 

Senator  Ervin.  Arid  when  the  Federal  Government  regiments 
people  to  that  extent;  they  have  mighty  little  freedom  left,  in  my 
judgment.  . ' ’ 

Mr.  Williamson.  Well,  if  title  IV  is  enacted,  I think  you  will  find 
that  theme  in  the  Civil  Rights  Act  of  1907  or  1968. 

<•  Senator  Ervin;  Yes. 

Mr.  Autry.  Mr.  Emlen,  one  more  question;  Isn’t  it  true  that 
integrated  neighborhoods  have  voluntarily  been  maintained  by  those 
who  wish  to  maintain  them  around  the  country,  by  setting  up  a sort  of 
an  unofficial  quota  system^  which  is  voluntarily  enforced  within  the 
neighborhood,  so  that  an  integrated  neighborhood  does  not  become 
either  all  white  or  all  Negro? 

Mr.  Emlen.  The  benign  quota  is  well  known.  There  is  one  de- 
veloper who  has  been  working  on  open  occupancy  housing  that  I 
know,  Moitis  Milgram,  who  has  done  quite  a lot  of  work.  He  was  in 
Philadelphia  once  and  now  is  in  Chicago  doing  it.  I know  at  one  time 
at  least  Morris  Milgram  believed  in  the  benign  quota  to  try  to  estab- 
lish a 60-40  ratio  or  something  like  that,  which  I imagine  would  be  a 
pretty  hard  thing  to  do, 

Mr.  Autry.  Wouldn’t  this  bill  prohibit  that? 

Mr.  Emlen.  Yes,  sir.  There  couldn’t  be  any  benign  quota  or 
anything  like  it  in  title  IV. 

Mr.  Williamson,  I think  the  witness  for  the  Illinois  Association  of 
Real  Estate  Boards  will  have  some  testimony  on  that  point  as  it 
operates  in  the  Chicago  area. 

Mr.  Emlen.  Certainly  you  are  right.  It  couldn’t  possibly  operate 
that  way  under  this  title. 

Mr.  Autry.  It  could  4estroy  those  neighborhoods  that  have 
voluntarily  integrated. 

Mr.  Emlen,  Certainly. 

Mr.  Autry.  Thank  you. 
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Senator  Ervin-  If,  a bill  of  this  kind  could  be  sustained  under  on 
interpretation  of  the  interstate  commerce  clause,  the  only  limitation 
whatever  on  the  power  of  Congress  under  that  clause  would  be  what- 
ever limitation  the  due  process  clause  of  the  fifth  amendment  im- 
posed,  wouldn't  it? 

Mr.  Williamson,  That  is  correct,  that  would  be  the  only  limitation' 
Senator  Ervin.  And  has  it  not  been  the  general  trend  in  the  past 
that  the  due  process  clause  of  the  fifth  amendment  as  against  the 
Federal  Government  and  the  due  process  clause  of  the  14th  amend- 
ment as  against  the  State  government  has  been  construed  to  protect 
the  right  of  private  property  and  it  has  been  held  in  a multitude  of 
decisions  that  property  consists  not  only  of  the  physical  things,  the 
property,  the  land  or  the  house,  but  it  also  consists  of  the  attributes 
of  the  property,  and  that  among  those  attributes  are  the  right  to  sell 
freely  and  the  right  to  determine  the  lawful  use  of  the  property  freely, 
and  the  right  to  lease  the  property  freely, 

Mr.  Williamson.  That  is  right, 

Senator  Ervin.  On  behalf  of  the  subcommittee,  I want  to  thank 
Mr.  Emlen  and  Mr.  Williamson  for  making  their  appearance  here. 
Mr.  Emlen.  Thank  yvMi,  Senator. 

Mr.  Autry.  Mr.  Chairman,  the  next  scheduled  witness  was  to  be 
Mr.  Roy  Wilkins,  the  chairman  of  the  Leadership  Conference  on 
Civil  Rights.  However,  Mr.  Wilkin3  called  from  New  York  this 
morning  at  10  o'clock  to  say  that  his  flight  was  fogged  in  at  the  New 
York  airport  and  he  would  be  unable  to  be  here.  Therefore,  we  will 
reschedule  his  appearance  at  a mutually  convenient  time  a little  later, 
Senator  Ervin.  The  subcommittee  will  stand  in  recess,  until  X0:3<) 
tomorrow.  • , 

(Whereupon  at  12  p.m.,  the  subcommittee  recessed  until  10:30  a,ip.f 
Tuesday,  June  14, 1960.) 
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TUESDAY,  JUNE  14;  I960 

I7.S.  Senate, 

Subcommittee  on  Constitutional  Rights 

of  the  Committee  on  the  Judioiary, 

Washington , D.G. 

The  subcommittee  met,  pursuant  to  recess,  at  10:37  a.m.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Roman  L.  Hruska  pre- 
siding. 

Present : Senators  Hruska,  Kennedy  of  Massachusetts,  and  Javits. 
Also  present : George  Autry,  chief  counsel ; H.  Houston  Groome, 
Lawrence  M.  Baskir  and  Lewis  W.  Evans,  counsel ; and  John  Baker, 
minority  counsel. 

Senator  Hruska,  The  subcommittee  will  come  to  order.  We  will 
continue  the  hearings  on  the  several  civil  rights  bills  now  before 
the  subcommittee.  ■ 

Our  first  witness  this  morning  is  one  of  our  distinguished  col- 
leagues, the  senior  Senator  from  the  State  of  Florida.  We  always 
welcome  him  in  any  committee,  and  particularly  in  the  Judiciary 
Committee. 

: Senator  Holland,  you  have  filed  a statement.  It  will  be  printed  in 
the  record  in  its  entirety.  You  may  either  read  it  or  summarize 
it,  as  you  choose. 

STATEMENT  OF  HON.  SPESSAED  I.  HOLLAND,  TT.S.  SENATOR  FROM 

THE  STATE  OF  FLORIDA 

Senator  Holland.  Thank  you,  Mr.  Chairman.  I appreciate  thp 
chance  to  appear  before  this  distinguished  subcommittee.  My 
prepared  statement  was  drawn  in  contemplation  of  the  fact  that  the 
chairman  of  the  subcommittee  would  be  presiding,  arid  I refer  to  hijri 
several  times  in  the  statement.  That  will  be  without  derogation  upon 
the  present  presiding  officer  at  all,  but  beoause  of  the  facts  that  I 
thought,  would  prevail  at  the^  time  of  the  appearance  T am  Sony, 
that,  the  death  in  Senator  Ervin’s  family  made  it  impossible  f6r  him 
to  be  here.  r ; • • • 

I wish  to  thank  the:  chairman  and  the  members  of  the  Constitu- 
tional Rights  Subcommittee  for  the  opportunity  to  express  my  views 
on  the.  seriops  implications  of  S,  3206,  the  legislation  they  are  pres- 
ently considering.  I will  riot  impose  Upon  much  of  the  Subcommit- 
tee’s time,  and  I do  not  wish  to' duplicate; the  fine  testimony  already, 
heard  with  respect  to  theflfe  proposals.  I will,  if  the  Chair  permits,' 
Confine  myself  tqa  few  brief  comments  on  certain  aspects  of  the 
*>.  r.:r’  /'tmi  'V  ■ ■ ''  ' ^ 407  T ' \ 
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administration’s  bill,  S.  3296.  Of  course,  I shall  be  pleased  to 
answer  questions  on  the  other  portions  of  the  bill  if  that  is  desired. 

The  provisions  I primarily  direct  myself  to  are  titles  II  and  IV. 
I believe  these  provisions  deserve  especial  comment  because  with 
respect  to  each  title,  they  are  novel,  dangerous,  and  arrogant  as- 
sumptions. The  assumptions  are  novel  because  they  presume  to  over- 
rule 100  years  of  uniform,  consistent,  and  reasonable  interpreta- 
tion, both  legal  and  political,  concerning  the  grant  of  power  to  the 
Federal  Government  under  tlie  14th  amendment.  The  assumptions 
aro  dangerous  becauso  in  their  logical  extensions  they  presume  the 
existence  of  unlimited  Federal  power  over  the  other  two  repositories 
of  sovereignty  in  this  country — the  States  and  the  people.  Finally, 
tho  assumptions  are  arrogantj  because  they  presume  a godlike  and 
omnipotent  fount  of  wisdom  in  representatives  of  the  Federal  Gov- 
ernment, and  no  wisdom  at  all  in  the  representatives  of  the  States, 
nor,  indeed,  any  wisdom  in  tho  people  themselves. 

As  to  title  I,  it  is  clear  that  Congress  has  authority  to  legislate 
as  to  Federal  juries.  I trust  this  subcommittee  to  do  so  wisely.  Let 
mo  say  only  that  there  are  certain  details  of  tho  proposal  which 
disturb  me  greatly.  These  are  tho  parts  of  tho  title  which  require 
citizens  to  disclose  to  the  Federal  Government  matters  of  thoiv  own 
conscience,  details  of  their  national  orgin  (which,  except  for  foreign- 
bom  citizens  would  certainly  be  “American”),  and  matters  of  their 
financial  circumstances.  I do  not  believe  that  government  has  any 
business  delving  into  these  areas.  Who  can  guarantee  that  these 
unwarranted  and  unnecessary  intrusions  into  individual  privacy— 
here  claimed  for  a worthy  end — will  always  be  used  worthily? 

I am  pleased  to  note  that  tho  Attorney  General  has  consented  to 
the  principle  that  these  inquiries  into  private  matters  will  be  entirely 
voluntary.  I am  hopeful  that  this  will  be  made  explicitly  clear  in 
any  legislation  which  may  be  reported  to  the  Senate,  and  that  if  it 
becomes  law  it  will  be  made  clear  to  every  citizen  when  the  form  is 
presented  to  him.  Of  course,  when  the  federal  Government,  in  all 
its  majesty,  presents  a citizen  a form  to  fill  out,  "voluntary”  gener- 
ally becomes  an  empty  word. 

I would  add  as  to  title  I,  that  ns  a lawyer,  I have  great  respect 
for  the  jury  (system — a system  which  is  older  than  this  country.  I 
hope  that  the  belatedly  round  need  for  these  important  and  drastic 
changes  in  the  Federal  jury  systeih  will  not  tempt  the  Congress  into 
ill-advised  and  impetuous  legislation.  They  clearly  deserve  careful 
and  dispassionate  study  and  expert  technical  testimony. 

Now  as  to  title  II,  This  title  attempts  to  eliminate  discrimination 
in  State  jury  selection.  I do  not  object,  and  I know  the  chairman 
does  not  object,  to  laws  preventing  racial  discrimination  in  jury 
selection.  t Nor  do  I — and  I know  of  no  Senator  who  feels  differ- 
ently-;—object  to  Federal  laws  against  racial  discrimination  in 
choosing  State  juries.  There  are  now  such  laws;  they  have  been 
used  with  success  and  they  could  be  more  vigorously  applied. 

However^  discrimiiuttion— and  -I  hesitate  to  use  the  word — has 
been  a basic  policy  of  jury  selection  in  all  States  and,  indeed,  is 
presently  the  policy  of  the  Federal  system,  as  well.  This  is  die-' 
crimination  based  upon  intelligence,  moral  standing,  and  a number 
of  other  grounds.  / 
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Some  discrimination  is  built  into  jury  selection  by  vesting  in  the 
jury  official  a certain  degree  of  controlled  discretion.  Thoir  function 
is  to  chooso — not  randomly  but  carefully — so  that  a fair  and  in* 
telligent  cross  section  of  the  community  is  available  for  duty.  t Jury 
duty  in  these  States  is  not  like  voting— it  is  not  open  to  all— illiter- 
ate, unintelligent,  senile,  immature,  mentally  or  physically  unfit 

Title  II,  however,  is  philosophically  antagonistic  to  discretion  in 
jury  selection.  It  is  inevitable  that  challenges  will  be  made  to. State 
juries  under  the  proposed  procedures.  Even  if  these  challenges  are 
successfully  defeated — since  the  discretion  we  are  talking  about  does 
not  necessarily  result  in  imbalance — practical  necessity  will  force 
the  States  to  protect  against  disruption  of  their  criminal  processes. 
They  will  inevitably  have  to  abandon  any  semblnnce  of  discretion 
and  turn  to  completely  random  systems  sucli  as  that  proposed  in 
title  I. 

Now,  1 do  not  think  that  the  random  selection  approach  is  in- 
herently evil.  But  it  is  not  the  one  chosen  by  many  of  the  States, 
most  notably  those  who  allow  special  juries  for  certain  kinds  ot 
cases,  and  those  which  have  blue-ribbon  grand  or  petit  juries.  Who 
is  to  say  which  approach  is  preferable!  I,  for  one,  will  not  presume 
to  set  up  one  or  the  other  as  the  only  one  to  be  used.  "RTiy  should 
the  Attorney  General — or  this  Congress— make  such  a hasty,  im- 
perious decision ! 

Now,  this  is  not  the  only  kind  of  “discrimination”,  in  State  jury 
systems.  There  is  even  discrimination  in  some  States  based  upon 
economic  status.  Many  States  exempt — and  exemption  is  tanta- 
mount to  self-exclusion  in  practical  effect — certain  occupational 
groups.  Second,  the  length  of  jury  duty,  even  if  for  a short  time, 
is  a tremendous  burden  to  some  conomio  groups.  Fees  for  jury  duty 
are  low,  and  even  where  high  enough  to  compare  with  the  wages  of 
a low-paying  job,  that  job  is  likely  to  bo  unskilled,  unsecured,  and 
easily  filled  by  many  others.  Consequently,  ie  a man  were  forced 
to  serve  on  a jury,  even  with  assurance  that  he  would  suffer  no 
great  financial  loss,  he  might  be  endangering  his  job.  As  a con- 
sequence, most  States  allow  considerable  flexibility  in  their  exemp- 
tions, and  judges  and  jury  officials  aro  quick  to  relieve  such  persons 
from  duty.  ( In  fact,  I might  mention  that  Florida  , has  sought  to 
avoid  built-in  economio  discrimination  on  its  juries  by  prescribing 
a 1-week  tour  of  jury  duty  for  petit  jurors  unless  the  circumstances, 
in  the  opinion  of  the  judge,  require  such  jurors  to  serve  for  a longer 
time,  as  would  be  the  case  where  the  trial  of  a certain  case  being  tried 
by  a petit  jury  lasts  over  1 week.  Wb  also,  in  Florida,  allow  to  each 
party  in  a jury  case  ft  substantial  number  of  “arbitrary”  or  per- 
emptory challenges  which  may  or  may  not  be  used  in  any  given  case 
and  may  be  wholly  based  on  discrimination  of  many  kinds.  In  that 
connection,  Mr.  Chairman,  I think  it  might  be  interesting  to  insert,  at 
this  time  that  provision  of  the  Florida  statute  which  allows  for 
arbitrary  br  peremptory  challenges. 

Senator  Hrttska,  It  will  he  so  ordered. 

Senator  Holland.  It  is  found  in  seotion  913.08  of  the  Florida 
Statutes,  Annotated,  and  to  quote  it  just  briefly,  it.allows  10  peremp- 
tory challenges  to  both  the  State  and  the  defendant  if  it  is  a qapital 
case,  6r  where  a life  sentence  Is  involved;  and  second,  sox  if  the 
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offense  charged  is  ft  felony;  arid  three  if  the  offense  charged  is  a 
misdemeanor,  that  is  tliree  to  each  case:  and  fourth,  that  if  two  or 
m6re  defendants  are  jointly  tried,  each  defendant  shall  have  his 
full  number  of  peremptory  challenges. 

I haven't  tried  cases  in  many  States,  Mr.  Chairman,  but  in  the 
two  or  three  States  that  1 have  tried  cases  in,  all  had  some  provision 
upon  this  point,  so  that  a defendant  can  be  protected  against  a juror 
whom  he  inherently  feels  will  not  be  fair  to  him  and  he  doesn’t 
have  to  state  any  reason  for  the  position. 

(The  provision  of  the  Florida  statute  referred  to  follows:) 

PLOnlOA  STATVTE8,  ANNOTATED 

Seo,  913.08.  Jf umber  of  peremptory  ohallr  ngea. 

The  State  and  the  defendant  shall  eatii  be  allowed  the  following  number  of 
peremptory  challenges : 

(1)  Ten,  If  the  offense  charged  Is  punishable  by  death  or  imprisonment  for 
life; 

(2)  Six,  if  the  off.tfise  charged  Is  a felony  not  punishable  by  death  or  im- 
prisonment for  Ilf); 

(3)  Three,  If  the  offense  charged  is  a misdemeanor ; 

(4)  If  . two  or  more  defendants  are  jointly  tried  each  defendant  shall  be 
allowed  the  number  of  peremptory  challenges  specified  above  and  in  such  case 
the  state  shall  he  allowed  as  many  challenges  as  are  allowed  to  all  of  the 
defendants. 

I know  the  Attorney  Genera)  hag  said  that  title  II  would  not  affect 
such  “invidious  compassion,”  os  he  called  it,  which  results  in  eco- 
nomic discrimination.  But  hoW  is  one  to  prove  a challenge  of  such 
discrimination  under  this  bill.  Quite  simply — and  this  is  explicit 
in  some  of  the  “quick  on  the  trigger”  devices  in  other  proposals 
before  the  subcommittee— one  merely  compares  the  percentages, 
And  in  States  with  such  “invidious  compassion”  the  percentages  will 
quickly  show  that  lower  economic  groups  are  not  being  represented 
as  they  should.  How  is  the  State  to  defeat  this  showing — to  present 
testimony  from  every  official  on  every  hardship  exemption — arid  then 
Have  the  individual  testify  tp  confirm  the  facts?  I fear  that  the 
diversity,.;1  e “discrimination,”  hitherto  thought  valid  in  State  jury 
selection,  will  fall  before  the  grim  reaper  of  this  Federal  law. 

B$  there  is  a greater  objection  to  title  II,  The  enforcement  pro- 
visions of  this  title  interpret  the  14th  amendment  as  a grant  of  power 
to  the  Federal  Goveyntneht  to  prescribe  affirmative  rules  of  pro- 
cedure for  jState  judicial  proceedings.  I must  say  that  it  is  most 
extraordinary  'to  translate  “hp  State  shall”— and  those  are  the 
words  of  the  14th  amendmeht^h^o  “States  shall  * * *.”  The  At- 
torney ’ General’s  arguments 1 tire  most  ingenious  and  he  is.  certainly 
a better  .logic  splitter  than  Lincoln  was  a rail  spUttor.  = However, 
there /is  a;  real  diffetjeh<&  between-  forbidding  oh  act  and  requiring 
one.’  Now,  of  course,,  ohe  can  always  forbia  not  doing  .an  act,'  arid 
then  say  thftfj  this  is  the  same  in  practical  effect  as  requiring  that  act. 
But  the  basic  difference  between  forbidding  an  act  arid  prescribing 
a course  of  condut  is  precisely,  the  amount  pf  'freedom,  allowed  the 
individual  actor.  V - ...  v 

1 Totalitarian  states,;  which  deny  tha  essential  freedom  of , pmn, 
prescribe  & coiii’se  of.copdiict  for  all  citizens.  All  ao(s  not  jlermittea 
are'  fai?bidde^'v'  If  rid ' authority  is  found  foytheoct,  it  is  outlawed.' 


arm  rights  411 

A free  society  adopts  the  opposite  principle.  All  acts  not  destructive 
of  public  order,  safety,  or  stability  are  permitted. 

The  example  is  clear.  There  is  a real  difference  between  the  power* 
to  forbid  and  the  power  to  require.  To.  say  that  the  14th  amendment 
“due  process”  requires  allowing  an  attorney  a reasonable  time,  to 
present  his  case  is  not  the  same  os  saying  that  due  process  allows 
the  Federal  Government  to  establish  a State  law  that  all  attorneys 
are  allowed  1 hour  only  to  argue  and,  facetiously,  perhaps  2 hours 
in  civil  rights  cases  only. 

I think  it  is  important  to  note  that  the  assumption  of  power  which 
is  the  foundation  of  title  II  is  not  limited  to  discovery  rules,  burdens 
of  proof,  and  the  like.  It  has  no  natural  limits.  It  encompasses  to 
the  fullest  extent  the  affirmative  legislative  power  of  the  States.  It 
includes  rules  of  police  operation,  appeal  procedure,  and  all  the 
ramifioations  of  the  administration  of  justice.  And  since  the  14th 
amendment  is  not  limited  to  “due  process,”  this  assumption  of  power 
covers  the  entire  gamut  of:  “equal  protection”  and  ‘‘privileges  and 
immunities,”  both  of  those  terminologies  being  taken  also  out  of 
the  14th  amendment.  Consider  the  length  and  breadth  of  the  laws 
considered  by  Congress.  How  many  of  them  will  be  justified  as  laws 
applying  to  the  States  if  we  merely  say  they  are  necessarily  to  pre* 
vent  the  States  from  offending  14tn,  amendment  rights?  One  glance 
at.  the  history  of  the  commerce  clause  reminds  us  how  far. imaginative 
legislators  and  ultraliberal  judges  can  stretch  a:  grant  of.  power. 

I wish  to  make  one  comment  more  about  title  II  by  referring  to 
title  V.  This  title,  “The  Criminal  Title, also  applies  a novet  in- 
terpretation to  the  14tli  amendment. ' In  his  justification,  the  Attorney 
General  chopped  some  more.  logic,  .and,  bedeviled  comtnprtsenspC  He 
saw  “No  State  * * *”  and  read  “No;  persons  * * With  the 
amendment  now  used  to  support. legislation  directly  imposing  Fed* 
oral  power  upon  private  action,  the  administration  arrogates  another 
source  of  unlimited  power,  wliat  laws  are;  not  justified  to  pre- 
vent .private  persons  from  denying  due,  process,  < or  denying  equal 
protection,  or  adversely  affecting  the  privileges  and  immunities  of 
citizenship?  This  power  claimed; by  the  Federal  Government  cannot 
be  limited  to  racial  matters — equal  protection  is  not.  so  limited,  nor 
is  due  process,  nor  are  privileges  and  immunities.  It  is  ullienoompasT 
Sing.  The  Attorney  General  in,  his  appearance  last  week  as  much : as 
said  so.  I,  for  ope,  cannot  see  that  by  passing  the  14th  amendment 
the  draftem  or  the , ratifiers  . contemplated  an  amendment  v which 
would  swallow  up  all  the  other  limitations  in  the  Constitution.  I 
cannot  .believe  that  the  t Attorney  General,  honestly  .thjnks  so  either. 

I wonder  , whether  the  civil  rights  bill  'of  1961— that  ; is,  the  one  whi^h 
we  may  consider,  next  year,  Mr.  Chairman-^will.  find  us  withi.a,  14th 
amendment  which  reads,  .Private  persona  shall  /'  * instead  or 
“No  State,  shall  * .1  fear  that  the  combination -pf  jthe  assump- 
tions behind  title  II  and  title  V, amount  to  just. that  danger. , ,.  . t,,, 

The  chairman  knows  that  no  one  deplores  more  than  I siich  vio- 
lence as  recently  , occurred  in  the  Meredith  case,  but  he,  also  hnqws 
that  we  should,  not  attempt,  to  combat’  racial  violence, by  destroying 
the  rights  of  all;  Americans. ; tWhen.  Federal  action  appears  necessary 
in  .situations  in  which  it  is  pot  adthorjj^!hy  ^notitutiqp  iqf 
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the  United  States,  We 'should  act  to  amend  the  Constitution,  It  was 
with  this  in  mind  that  X proposed  and  sought  ratification  of  the  24th 
amendment  abolishing  poll  taxes  in  Federal  elections. 

1 I commend  the  Senator  from  North  Carolina  for  approaching  this 
problem  in  the  right  manner  in  proposing  his  amendment  to  prohibit 
crimes  of  violence  against  nil  individual  because  of  his  race  or  color, 
and  I willjoin  him  m supporting  such  an  amendment.  In  thiB  way, 
we  can  do  what  needs  to  bo  done  In  the  way  that  the,  founding 
Fathers  prescribed  that  we  do  it. 

Regarding  title  III,1  and  the  Attorney  General’s  request  for  iiuT 
thority  to  institute  his  own  notions  unsupported  by  a formal  conn 
plaint,  I only  suggest  that  the  Department  of  Justice  should  stay  out 
of  serious  situations  when  it  would  appear  everyone  is  satisfied. 

Additionally,  I would  like  to  refer  briefly  to  the  chairman’s  amend- 
ment to 'the  1964  Civil  Rights  Act  and  to  lend  mv  support  to  its  pro- 
vision. Although  the  chairman  and  I unsuccessfully  fought  this  act 
because:  it  granted  too  mubh  power/ the' Department  of  Health,  Edu- 
cation^ ancT  Welfare  has  gone  far  .beyond  even  what  was  granted; 

The  legislative  history  of  the  1964  riot  seems  clear,  at  least  up  to 
the  'day ' the  Department  of  Health,  Education,  and  Welfare  began 
to  implement  its  provisions.  The  subcommittee  has  been  reminded 
by.  Witnesses,  arid  indeed  6y  the1  chairman  himself,  of  Vice  President 
Humphrey’s ! explanation  (when  he  Was  participating  in  the  debate 
as  U*  Senator) ’Of  the  meaning  of  the  1964  act  and  of  the  constitu- 
tional'prohibitioiis  cdn’cerning  segregation.  Additionally,  the  Fed- 
eral' judiciary  hr  in  full . agreement  with'*  this  history  as  it  has  con- 
sistently declared  that  While  public  racial  segregation  may  be  out™ 
laweq^  racial  integi-ation  caimot  'be  enforcied  by  law. 

Despite  these  facts,  the?  Department  of  Health,  Education,  and 
Welfare,  through’  its  administrators,  is  presently  enforcing  regula- 
tions designed  to 'achieve  racial  ‘ balance  in  schools  and  hospitals. 
For  what  they  Call  the  national  'interest  j they  are  jeopardizing  the 
health  and'  education 1 of  millions  of  Americans  of  all  races  and  of 
all  ages.’ •/ ! ••  ' •••'  * ' 

The  TJ.S.  Commission  on  Civil  Rights  has  reported  that  the  legis- 
lative histoiy  of  title  VI  Of  the  1964  Civil'Rights  Act  does  hot  “make 
dear  the  relationship  sj  if 1 nriy,”  and  I underscore  “if  any,”  “of  the 
Supreme  Courtdecisions'to  the'  Office  of  Education  standards.”  To 
OvOn' suggest  that  ah  agency  of-the  Federal  Government  Should  riot 
lie  responsive  In 'its  activities  to  , the  rulings  of  the  Supreme  COurt  is 
astoimdirigvat’leasttomc, : 1 ^ ' ;;  . 1 ‘ ' 

• X,  am  deeply  troubled 1 by  the.  absence  Of  vitality  in  the  Separation 
of  !pOWert  which  have  historically*  been  So  beneficial  to  this  great 
Republic.1  Arid  riiqrii  specifically,  I aiii  troubled  by  the  lack  of  du6 
process  of  law  exhibited  ■ by1  the  National  Government.  iri  its  oivil 
rights  pro^mi1  For  this  reason, ! I pm'  Confident  that  this  amend- 
ment sponsored'  by  Sehat6rs,  ErVin  arid  Fulbright,Will  restore  the 
elements  of  due  process  solong  enjpyedby  the  American  people.  . 

This  brings'  ride  now;  to  title'  IV,  the  most  controversial  section 
Of  S:  8296,  artdf deservingly  so. 1 . For  this  title  pretends1  to  dq  exactly 
what 1 1' predicted > iriomerit  ago  in' the : hypothetical  “1967  Civil 
Eighth ' Act,”'  '✓“Private1  persons1  shall  * * ; r sell  their  homes  and 
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rent  their  j^poms  to  minority  grpups  in'  preference  to,  majority 

gTDUJMk”  . . ..  ' !;"*  ; • ■ f 

This  reaches  the ; ultimate  in  usurpation  of  :0ontrol  :by , the  Federal. 
Government.  This  legislation  is  proposed  in  the  name  of  liberty.  ond: 
freedom.  The.  Attorney  General  lias  stated  it  is  necessary  to,froe 
minorities  from  “compulsory  residential  segregation.”  : That  is,  indeed 
a strange  use  of  language.,  The.fact  is  that  the,  patterns  of  residential 
housing  which  eyist  in  the  United  States  today  are  the  result  of  the 
free  and  voluntary  decisions^  of  homeowners.  t Nowhere  in  the,  country 
today  does  “compulsory  residential  segregation”,  exist;  Jts  ,very  last 
vestige  was  removed  in  1948  when  the  Supreme  Court  held  that  racial  ly 
restrictive  covenants  were  unenforceable  .(/S'Ariyeyj.v.  334 

tT.S.  1). , Nowhere  ip  the, United  States,  is  any  person  prevented  from 
selling  or  renting  his  home,  to  whomever  he  wishes.  . The  Attorney 
General  peryert$  .the  meaning  of , the  English  language  /to;  pop  tend 
Otherwise..^  . ' . ...i  •,  I : :i 

The  truth  of  the  matter  is  that  title  IV  would  destroy  the  freedom  of 
all  for  Government,  control  of  all.  It  would;  replace  the  judgment  of 
freemep  with  the , judgment  of. the  state.  This  control  of  (individual 
action  is  ;tHe  hallmark  of  totalitarian  governments.  , ! , • i , . [.« *. „ 

Thug,  the  provisions  of  title  IV,  controlling  :the>ure  or.  disposition 
of  real  propettyr  constitute^  ^deprivation  of:  liberty,  bod  of  properly 
“without  due  prqcere  of, law.’ '*  f , ' ) -t 

. The  proponents  of  this  legislation  have  n&i<f  tuftt  Con grass  has  the 
power  to  enact  it  under  the  authority  granted  by  article  I*.  sectipnt  & 
of  the  .Constitution  to  regulate  interstate;  commerce*  ..It  is  perfectly 
clear  and  ^heyopd  doubtyas  has  been  pointed  out  by  the  chairman,  by 
the  minority  leader,  Senator  Dirksen^  and  by  other$i  that  real  property, 
does  not  pioye  across  State  lines.  This  is.so  because  the  attribute  which, 
is  distinctive  of  real  property  is  its  immovability. . It  does  not  move 
at  all.  1,  therefore,  fail,  to  see  how  legislation  which  attemptsto  regu* 
late  the  sale  or  rental  of  immovable  property  con,  be  enacted,  by  :Con-) 
gress  under  a grant  of  power  :to  regulate  in terstate. commerce.  i 1 

. , Furthermore*  the  indications  are^hat  title,  I V,  if  enacted,  would  pot 
be  effective  to  accomplish  that  which  its  proponents  wish  to  accomplish* 
They,  wish  to  provide  adequate,  and  integrated  housing  fori  minority 
groups..  Although  most  of  , the  areas  where  the  largest  shmiSiWid  racial 
ghettos  exist  , are-  covered  by  State  or  local  fair,  housing  ilaws*  the. 
passive  of  such  laws  has  had  no  impact  on  such  problems*  For  birds 
of  a feather  still  insist  on  locking  together. ; Human  nature 'remains 
unchanged.  Aswas  pointed  out  by,  the  chairman  when  he  opened  these 


strengthened  * , f , , f such  a proposarat.  this  strategic  moment  may  raise 
falsepope  among  the  Negro  masses,  which  cannot  possibly  bpfu  Iff  lied 
by  this  proposal7?:  .|Mr.  Chairman*  it; ww  exactly. fhe  mising, of  such 
false  hope  by  the:  passage  of  the  1964  , Civil  .Rights.  Act  Tfmioh  ho^ 
brought  on  or  . encouraged  the  disorders,  which  havo  occurred  in  so 
many  places  since  that  time.  We  must  not  encourage  , fare  hope  and 
illusory  expectations  at  this  time  by  tlie  passage  of  an  act  which  simply 
cannot  provide  what  it  is  proposedto. provide,;  i ; > . ; • 
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. The  enforcement  previsions,  because  they  are  so  uniistial  and  so 
based  on  intimidation,  require  serious  examination  apart  from  con- 
siderations of  the  constitutionality  or  the  desirability  or  title  XT.  The 
subcommittee  has  already  heard  from  witness®  who  have  discussed 
these  problems  in  detail  and  will  hear  others,  so  I shall  not  catalog 
all  of  them.  I should  like,  however,  to  point  out  two  things  which 
I believe  ace  particularly  dangerous  and  unjust.  First,  the  provision 
for  appointment  of  an  attorney  for  the  plaintiff  and  allowing  a pre- 
vailing plaintiff  to  recover  as  part  of  the  costs  reasonable  attorney’s 
fee,  is  unique  in  tort  law  in  the  United  States.  It  seems  to  me  that 
equal  protection  of  the  laws  requires  at  least  that  the  Some  provisions 
be  inade  for  the  defendant.  Second,  by  giving  the  Attorney  General 
authority  to  institute  suits  on  his  own  ana  to  intervene  in  private  suits 
the  bill  allows  the  Federal  Government  to  intrude  itself  directly  into 
all  private  real  estate  dealings  in  the  country.  Of  course,  the  Attorney 
General  cannot  intervene  in  every,  suit,  but.  he  must  make  a selection. 
His  selection  'iit  title  IV  cases  will  no  doubt  be  based,  at  least  in  part, 
on  purely  political  considerations.  Thus,  the  homeowner  who  hap- 
pens to  be  at  the  Wrong  place  at  the  wrong  time  will  have  the  full  force 
of  the  Federal  Government  against  him,  where  he  may  well  be  financ- 
ing his  private  opponent  as  well. 

- In  the  final  analysis,  title  XV,  is  an  attempt  to  create  a new  so-called 
right  to  “open  occupancy”  at  the  expense  of  liberty  and  property 
rights  specifically  protected  by  the  5th  and  14th  amendments  and  with- 
out due  process  of  law. 

; In  conclusion,  viewing  this  legislation  in  its  entirety,  Mr.  iChairrriauJ 
it  is  an  extraordinary  piece  of  work.  Title  I reverses  the  entire  history 
of  Federal  jury  selection.  It  chooses  one  theory^-equal  and  uniform 
and  random  jury  selection— over  the  predominant  approach— careful 
and  personal  selection  of  jurors  of  quality.  There  is  no  consensus  on 
either  approach.  Congress  should  not  be  stampeded  into  requiring 
one  or  the  other  before  careful  thought. 

Title  II  is  even  more  revolutionary  because  it  imposes  procedural 
rules  of  criminal  justice Hipon  the  States  and  plainly  claims  the  ppwer 
to  subject  all  State  justice  to  the  National  Legislature.  ; 

Title  III  deserves  little  comment.  Already  clothed  with  thb  largest 
latitude  Of  power  in | the  history  of  OUr  Nationthe  Attorney  General 
seeks  still  more  power,  though  one  would  think  lie  could  do  all  ’he 
wishes  with  the  present  authority  ■ ■ >; 

: Title  IV  eliminates  all  sense  of  rbstraint  in  the  commerce  cliiuse.  It 
binds  land  and  personal  freedorh  to  the  desires  of  thehiinorlty,  arid 
beyond' its  arrogant  assumption  of  pbwer^  it  recommends  tlie  niost  im- 
practical,  uniuSt,  and  fantastic  implementing  provisions.  v<:  1 ' 

- Lastly,  title  V wreaks  havoo'Upon  tradition,  restraint,' commOnsense; 

andlegal  conscience  by  torturing  the  plain  meaning  of  woMS  into  a 
dangerous ; and ' disingenuous  theory  which  admits  or  no  limits  What- 
ever Upon  Federal  power;  In  its  implications,  ft  presumes  ft  grant  or 
power  far  wider  thaii  any  ever  considered  by  any  legislative  grant  in 
the  Constitution— greater  even  thanthe  coimrierce  clause  at  Ttsfnost 
imaginative  scope.  ? . r 

This  bill,  Mr;  Chairman,  deserves  the  most  Careful  and  searching 
analysis.  One  would  hata  hoped/ in  mole  rational  times,  that  SuCn 


i 
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legislation  would  never  have  left  the  hopper..  But  in,  the  emotions  of 
the  perennial  civil  rights  crusade,  all  things  are  possible,  as  we  gafft? 
know  so  well.i  I compliment  the  chairman,  and  also  the  present  presid- 
ing officer,  on  their  ; efforts  to  search  out  the  meaning  and  the  implica- 
tions of  the  provisions  of  the  bill  An  objective  reading  of  the  record 
of  these  proceedings  clearly,  shows  that  they  have  reduced  tins  pro* 
ponents  to  platitudes.  As  the  Chair  has  said,  bereft-  of  Jaw  and  facte, 
they  can  only,  “give  ’em  hell.’!;  I hope  that  this  will  not  be  enough  this 
time  to  prevail  over  reason  and  constitutional  law. 

Thank  you.  • 

Senator  Hbuska.  Thank  you,  Senator  Holland,  on  behalf  of  the 
chairman  of  this  subcommittee,  who  unfortunately  is  absent  this  morpr 
ing,  and  also  on  behalf  of  the  subcommittee,  for  your  very  fine^ 
clearly  thought  out  statement.  I have  only  a few  questions..  ; 

With  reference  to  title  II,  which  constitutes  an  incursion,  the. first 
one  of  its  kind,1  by  Federal  authority  ;into  the  State  judiciary  system, 
it  will  be  recalled /that  some  States  have  what  they  call  blue, ribbon 
juries,  and  they  have  served  well  in  selected  cases.  Perhaps  the  classic 
example,  were  the  blue  ribbon,  juries  in  the  1080’s.  I bylieve,  whtft 
Dewey, ,then  district  attorney  in  New  York  City,  was  able  to  prosecute 
successfully  .the  racketeering  elements  in  the  produce,  food,  and  meat 
business  in  the  State  of  New  York.  What  will  this  Jaw,  in  your  judg- 
ment, do  to  such  States  as  have  seen  .fit,  in  their  own  judgment  and 
based  on  their  own  experience,  to  resort  to  blue  ribbon  juries?  v 4 .: 

Senator  Houu&np.  It  would  eliminate  that,  prospect  or  possibility 
entirely,  and  there  are  other  States  which  have  special  requirements 
for  juries, in  spefiialcases,  For  instance,  somo  provide  that  freeholder? 
only  can  sit  on  the  jury  when  ejectment  is  the  issue,  ejectment  andtbe 
question  of  title,  and  there  are  others  that  provide, similar  restrictions 
upon  jury. service  to  fitting  classes  of  cases:  (All  those  would  be  di&- 
carded,  and  the  combined  wisdom  and  judgment  of  all  the  people,  in 
all  the  States  which  have  moved  in  their  several  ways  to  pet  up  their 


jury  systems  would  be  discarded.  : . :i  : . : i ■, 

For  instance,  in  my  State  I have  already  made  it  .clear  that  we  have 
to  protect  for.  any  defendant  the  peremptory  challenge  right, . which 
goes  , way  beyond  any  question  of  having  to  assign  a reason,  and:it  is 
a yerygejierous  peremptory  challenge  right  which  isgiyen.  All  of 
these  things  that  tend  to  get  away  from  disenminat’  r , '.  . . V . 
upon  experience  in  the  various  States,  and  .ip:  their  courts,  would 
discarded  by  the  adoption  of  this  law,  . b > t •; 

> i Senator  IIuuska.  Now  another  question  relating  totitle  fl  affecting 
the  State  jury  system.  In  your  testimony  you  have  indicated  that  the 
enforcement  provisions,  of  this  title  are  a grant  of  power;  to  the  Fed- 
eral Government  “to  prescribeaffirmativerules  of  procedure  for  State 
judicial  proceedings.  < , . . r :, 

That, ; of,  course*  has  been  denied,  and  it  is  contended  by ; the  pro* 
ponents  of  this  plan  that  it  is  a negative  rather  than  mi  affirmative 

front  of,  power.  However,  if  you  have  a copy  of  the  hill  before  you, 
should  like  to  refer  to  page  16,  section  208,  which  provides  that  undef 
certain  circumstances  tpe  TJ.S.  district  court  “shall  enter,  an  order 
effective  for  Buch  period  of  .time  as  may  be  appropriate.” : 
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Then  skipping  down  to  subsection  (b),  ^requiring  the  use  of  objec- 
tive criteria. 

And  subsection  (c)  “requiring  maintenance  of  such  records  and 
additional  records  as  may  be  necessary,”  and  so  forth. 

Subsection  (c)  “appointing  a master  to  perform  such  duties  of  the 
jury  officials  as  may  be  necessary  to  secure  that  the  rights  secured  by 
this  title  are  not  denied  or  abridged.” 

Would  the  Senator  care  to  comment  on  the  propositions,  as  to 
whether  this  comprehends  the  exercise  of  negative  power,  or  whether 
it  has  in  it  some  of  the  badges  of  affirmative  power? 

Senator  Holland.  Of  course,  the  question  answers  itself.  These 
provisions  that  the  Senator  has  quoted  are  all  the  exercise  of  affirmative 
power  in  the.  field  that  the  Federal  Government  has  never  claimed 
before.  It  has  never  claimed  the  right  to  supervise  and  control  and 
correct,  in  the  judgment  of  the  district  court  whatever  that  judgment 
might  be,  to  correct  the  procedure  in  the  State  courts. 

. Senator  Hruska.  Now,  one  question  on  title  IV,  which  has  to  do 
with  housing.  In  your  statement,  Senator  Holland,  you  Stated  that 
others  besides  yourself  subscribe  to  the  idea  that  real  property  does 
hot  move  across  State  lines.  So  certainly  in  the  traditional  and  con- 
ventional sense  it  cannot  be  conceived  that  the  sale  of  it  or  the  rental 
of  it  actually  involves  interstate  commerce.  • ' 

However,  we  do  know  that  the  Supreme  Court  has  embarked  upon  a 
much,  broader  concept  of  interstate  commerce.  They  sav  anything 
which  affects  commerce,  is  interstate  commerce, 'and  in  that  sense  a 
mdfcCl  or  a barbeque  stand,  which  probably  has  Very  little,  if  any, 
interstate  travelers  among  its  patrons,  is  in  interstate  commerce  be- 
cause it  affects  interstate  commerce.  . . 1 ! 1 

.What  Commfent  would  you;  have  oh  that,  with  reference  to  ■houses? 
Do  the  maintenance  of  houses;  their  sale  and  their  rental  affect  inter- 
state commerce?  ' ‘ ' • ”• 

i!  Senator  Holland.  IdOn’t  think  so.  I thought  that  the  Court  and 
the  Congress  both  adopted  a very  strained  idea  Of  interstate  commerce 
when  they  .kddptec|  the  title  in  the  1964  act  which  brought  in  the  item 
i>f  entertaiiihumt'bf  guests  on' the  road,  eitlier  by  serving  food  or  by 
giving  them  £;‘r6ffta,\but  it'Seems  to  pi®  that  thatis  stretching  the  matter 
ftboucas  far  as'  it  could . jiossibly  be  stretched  and  to  say  tnat’’a‘home- 
6wneI'!Whb'WantS  to*  sell  his  home  cannot  use  his  discretion  first  as  to 
Whether  he  sells  it  or  not,'  second, -fib  to  whom  he  Sells;  it  Or  [not,  is  a 
completely  different  kind  of  operation  from' the  matter  bf  glviiig  room 


and  lodging  to  a. traveling  guest  ifk  a motel  or  hotel  or  in  3.  restaurant 
Of  service  Station.  ' . 

Senator  Hruska.  There'  are'  those  whd  point'  to  the  .Constitution 
Which  says  the  Congress  Shall  have  jurisdiction  over  Commerce  among 
the  several  States  and  of  foreign  commerce.  If  this  line' of  decisions, 
and*  if  the  reasoning  of  advocates  of  this  particular  “affecting  :coin- 
merce^ ! doctrine  is  pushed  to  its  ultimate  conclusion,  ' would' there,1  in 
your  judgment^’ be  any.such  thing  as  intrastate  Commerce  except  at 
the  sufferance  or  the  Federal  Government  ? ' / / : ‘ 

- ’ Senator  HollA  km  No}  X £hink  you  could  find  sopie  implication  upon 
every  act  andevety  transaction  of  business- within  a State  which  is 
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clearly  intrastate  which  .lias  some  reference  to  Federal  transaetionsj 
and  tnat  the  Court*  if  it  is  once  allowed  to  get  that  f^r  afield,  can 
simply  do,  away  with  intrastate  commerce,  except  inhere  ini  the  grace 
of  the  prosecutors  aiid  the  judges,  intrastate  commerce  may  be  per- 
mitted to  exist,  at  least  temporarily.  : "v 

Senator  Hrubka.  Of  course.  The  Constitution. provides  that  the 
Congress  shall  have  jurisdiction  oyer  commerce  among  the  States. 
This  gives  rise  to  a clear  implication,  an  inescapable  implication,  that 
tliere  is  such  a thing  as  intrastate  commerce. 

This  “affecting  commerce”  doctrine  that  totally  rewrites  the  Con- 
stitution in  effect,  doesn’t  it?  ; . : i • 1 : i , 

Senator  Holland.  It  does,  and  I am  always  hoping  that  the  salyo- 
tion  may  yet  come  to  the  Court,  and  that  that  small  minority  of  the 
Court  that  has  kept  its  feet  on  sound  grounds  in  this  particular  matter 
may  find  its  influence  augmented  ana  enlarged  to  where  it  becomes  a 
majority  of  the  Court  and  perhaps  even  a unanimous.  Court  in  behalf 
of  the  maintaining  of  private  rights  and  maintaining  State  rights  and 
maintaining  the  existence,  of  intrastate,  business  and  intrastate  ttapfr> 
actions.  Tne  Federal  Government  is  already  i too  big.  We  all- know, 
it  here  in  Congress.  The  scope  of  Federal  activities  is  so  great  thst;no 
conscientious  Member  can  begin  to  grasp  all  the  implications  of  all  the 
legislation  that  he  is  asked,  to  consider. . Nor,  can  any,  executive  who 
is  handling  any  department  or  lesser  branch  of  Government  grasp, all 
the  implications  of  the  important;motters  which  are  entrusted  ;tQjbjnu 
: Now  the  talk  about  making  this  Federal  Government  the  super  gov- 
ernment with  control  over  everything  that  citizens  do*  in . connection 
with  their  property  is,  I think,  so  absurd  and  so  ridiculpus  and  so  hope- 
lessly unwise  that  not  for  a moment  would  I agree  that  this  Congress 
should  follow  such  a path,  . ; , -V> . ; it  . 

Senator  Hruska.  In  expressing  the  hope  that  there  is  a possibility 
of  salvation  and  redemption  both  in  our  Federal  indiciary  and  in  our 
Federal  Legislature,  I , think  the  Senator  betraysnimselfasiSU  incor- 
rigible optimist,  and:  a man  of  great -and  constant  hope.  I hope,  that 
he  does  realize  that  in  the  remaining  .years  of  his  life,  and  sees  some 
progress  in  that  direction.  m(1  1 - ;• 

, Senator.  Holland.  I,  thapk  the  Senator  for.fcliat  wish,  and  I would 
certainly  join  him  in  itV-  s I kpowi  hoy?  ardently  he  desires  such  A millem 

qium  to  come  back.  ; f - <:•. 

Senator;  Huxiska.  I have  ho.  further,  {questions.  ^ftank  you  yory 
much appearing.here,  Senator  Hollands  ,i s 

Senator  Holland,  ^hahk  you,  sir,, for  your  kindness,, „ , v , * 
litr.  Ahtey.  .Mr*  Chairman,  thnuejet  witness  is.Mr.  Peimis:M.  Lynch, 
thei  president,  of  jfte  ^hode  Island  Itefutors  JJtsstwiation  .qf  pawtucket, 
R.I,j  whose  appearance  has!  been  scheduled  at.  the  .request,  of.^enatoii 

Pell.  • "f  ‘ J ! ;;i  : . .IrP.  ■ I,  'w,»  • -iV'  ' iv. 1 • f * - ■ , , f [ i > •.<  i ■!  S 

, Hr.  Lynch.  I think  you,  have  se^nid  gentlemen  accompanying, yop, 
Would  you;pIeaee;id.enti&1  them  for  the  record?  ' . > r . 

Senator  HiroanA.,Mr.  Lynch,  you  haye,  jfiled  .astatntnent  pureuant  tq 
the  rules  and  procedures  of,  the  subcommittee.  Jit  will  he(mser£ed  an 
the  record  ip  ite  entirety! : , Jfon  may  either  readiit  pr  yqurmay  summa,-! 
rize  it  as  you  choose.  "•  ’ ■ s 


> ■■  !.--i : : f-r  - 1-  i ;:ll  .*■  K ! 
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STATEMENT  OR  DENNIS  M.  LYNCH,  PRESIDENT,  RHODE  ISLAND 
REALTORS'  ASSOCIATION,  INC.}  ACCOMPANIED  BY  RALPH 
CREAKY,  CHAIRMAN,  HOMEOWNERS  DIVISION;  HON.  OLIVER  L. 
THOMPSON,  JR.,  REPUBLICAN  MINORITY  LEADER,  RHODE 
ISLAND  HOUSE  OP  REPRESENTATIVES;  AND  HON.  FRANK  A 
MARTIN,.  JR.,  DEMOCRAT,  RHODE  ISLAND  HOUSE  OF  REPRE- 
SENTATIVES 

Mr.  Lynch.  I would  appreciate  the  opportunity  to  go  through  the 
statement,  Senator. 

! Senator  HatrsKA.  Very  well,  proceed. 

Mr,  Lynch.  I would  like  to  introduce  the  gentlemen  with  me. 
Senator  Hbcbea,  Will  you  do  that  please,  so  we  will  have  a record 
of  their  presence  here?- 

* Mr.  Lynch.  The  gentlemen  with  me  are  those  listed  on  the  cover  of 
our  statement.  They  are  Ralph  F.  Greany  to  my  left,  the  chairman  of 
our  homeowners  division  in  Rhode  Island,  Hon.  Oliver  L.  Thompson, 
Jr.‘,  Republican  minority  leader  of  the  Rhode  Island  House  of  Repre- 
sentatives, and  Hon.  Frnnk  A.  Martin,  Jr.,  Democrat,  Rhode  Island 
House  of  Representatives: 

1 Mr,  Chairman  and  members  of  the  subcommittee,  we  appreciate  the 
obportimityyou  h ave  givenus  to  appear  before  you  to  state  our  opposi- 
tion to  title  IV  of  S.  3296,  the  Civil  Rights  Act  of  1966. 

Due  to  the  fact  that  consistent  misrepresentation,  intentional  or 
otherwise,  is  given  whenever  you  take  a stand  and  speak  out  against 
particular  phases  of  civil  rights  legislation,  we  would  like  to  set  the 
record  straight  from  the  outset  that  our  only  intent  and  purpose  here 
today  is  to  oppose  what  we  must  refer  to  the  ‘‘forced  housing”  section 
of  the  proposed  Act. 

We  ate  cognisant,  of  the  fact,  for  instance,  that  the  recent  shooting1 
down  of  James  Meredith  will  be  used  by  some  to  look  with  a jaundiced 
eye  upon  those  df  us. df  gOod  will  who;  sincerely  believing  a section  Of 
the  Civil  rights  bill  such  as  title  IV  to  be  absolutely  wrong,  oppose  it. 
These  people  will  use  this  deplorable  eyent  to  ridicule  and  confuse  our 
very  reason  for  being  liete.  For  we  are  men  of  good  willj  even  if  we 
are  the  Only  ones  to  say  so,  and  weure  sincere  when  we  say  that  we 
condemn  such  racial  bigotry  that  leads  any  man  to  threaten  or  endanger 
the1  life*  <if  another,  We  deplore  tips  action  just  ns  we  dm  the  action 
of  the  bigoted  perspn  who  shbtatthe  car  of,  a State  legislator  of  Rhode 
Island , wfyo  .opposed  “forced  housing5*  legislation  in  pur  State.  ;W e 
deplore  rips. Action  alto  jusths  We  diiptfie  action  of  the  equally  bigoted 
person.  Who  threatened  the  life  of  smother Rhode  Island  legislator  who 
also  opposed,  sincerelyand  operity,  proposed  “forced  hotimrig”  legisla- 
tion in  Rhode  Island.  We  are  opposed  to  this  prejudice  on  both  sides 
of  the  isadb'that  seeks  to  pteveht.  rhen  of  good  will  on  both  sidqswho 
disagree  only  on  tl?e  meanS  of  attainment'  of  n goal  from  freely  work^ 
lhg  toward  the  ttuC  opject— equality  of  all  ineh.  WC  have  to  recognize, 
however,  that  despite  the  higher  law  of  GrOd—the  Ten  Command- 
meiitto-4hat  ItovevCn  in  these  extreme  and  ^vicious  Incidents  was  not  a 
deterrent  to  the  act.  ,*  . !.  ' ' ''!  t ’ ■ 

There  are  some  other  misconceptions  and 'misinterpretations  that  we 
would  like  to  help' clear  up  since  they  are  closely  alined  with  our  opposi- 
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tion  to  this  type,  ol  legislation.  We  are  already,  hearing  again  nnthy 
of  these  misconstrued  notions  that  are  largely  appeals  to  sympatliy 
and  which  rest  on  misleading -generalities  ana  unwarranted  assump- 
tions of  fact.  As  far  as  our  industry  is  concerned  we  have  heard  time 
and  again,  in  Bhode  Island  and  across  the  Nation,  that  our  opposition 
to  “forced  housing”  legislation  is  emotional  resting  on  vested  interests, 
and  caused  by  bigotry;  and  prejudice  against  Negroes.  -Those  Who 
make  this  argument  are  only  appealing  to  emotionalism  And  prejudice! 
Their  efforts  are  still  aimed  at  presenting  this  issue  as  being  exclusively 
concerned  with  the  rights  of  some,  whereas  the  real  issue  is  concerned 
with  everybody^  rights  in  a free  society, 

Another  misconception  that  is  consistently  flouted  in  our  faces  is  the 
age-old  line  that  human  rights  are  more  important  than  property 
rights.  We  cannot  state  too  strongly  that  this  is  not  an  issue.  There 
are  no  rights  but  human  rights,  ana  what  are  spoken  pf  so  derisively 
as  property  rights  are  only  the  human  rights  of  individuals  to  pfop: 
erty.  This  is  not  a controversy  between  people  and  moneyed  interests; 
no  matter  what  anyone  thinks.  This  is  a legitimate  controversy  be- 
tween those1  who  believe  that  questions  of  such  intimate  personal  con- 
cern as  are  involved  in  the  sale  or  rental  of  private  housing  should- be 
left  to  the  judgment  and  free  choice  of  individuals  and  those  people 
who  believe  that  such  matters  should  be  subject  to  control  by  the 
Federal  Government.  _ • ; ‘ • 

We  believe  that  civil  righto  are  those  as  defined  by  Bouvier,  “which 
have  no  relation  to  the  establishment,  or  management,  of  government. 
These  consist  in  the  power  of  acquiring,  aiuTenjoymg  property,  of 
exercising  the  parental  and  marital  power,  and  the  like.  ; They  are 
the  absolute  righto  of  persons,  the  fight  to  personal  security,  the  righto 
of  personal  liberty,  and  the  right  to  acquire  and  enjoy  property  as 
regulated  and  protected  by  law.  They  are  the  rights  which  we  nad 
thought  to  be  inalienable  according  to  the  fundamental  principle  of 
American  Governments  These1  Civil  rights  that  we  hear  so  much 
about  today  are  either  conferred  upon  us  or  are  inherent  in  all  of  us 
and  supposedly  protected  by  Government,  Our  Complaint,  in  part, 
is  that  the  Government  is  abrogating  its  responsibility  to  protect  these 
righto  for  all  of  us.  Among  the  conferred  righto  whioh  We  believe 
must  be  protected  by  Government  are  the  right  to  vote,  the  right 
to  jury  trial,  the  right  to  worship  as  We  choose,  freedom  of  speech*  and 
assembly,  and  significantly  . the  right  of  life,  liberty,  and.  prop* 
erty,  and  subject;  only  - to,  due  process  of  law  and  tW  accordance 
of  equal  protection  or  the  law.:  Eating  way  back  in  this  American 
society  or  ours  the  individual  has  far  more  occasion  to  live  out  his 
life  through  exercise  of  rights  which  are  so  basic  as  to  be  beyond  the 
provir  e of  Government  to  retain  er  control,  much  less  oreafo  > 

These  rights  relating,  to  the  doing  of  something  or  not  doing:  of 
something  as  the  spirit  moves  are  reserved,  to  the  individual  person 
without  guarantee  of  attaining  them  or  without,  impediment  to:  ao* 
compliah  them  being  afforded  by  Government  Among  the  civil 
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others ; the  right  to  seek  associations  with  mankind  or  withdraw  from 
them,  and  many  others.'  > 1 . ! 

• Title  IV  of  this  not  ignores  the  fact  and  yet  helps  to  bring  home 
the  point  that  these  rights  are  available,  but  in  many  cases  their  ful- 
fillment is  dependent  on  the  attitude  and  reactions  of  other  people. 
, If  we  are  sincere  in  trying  to  change  people's  reactions  and  atti- 
tudes, no  worse  way  could  be  found  than  through  title  IV,  because 
this  created  democratic  society  odours  has  led  us  to  believo  that  a 
man's  home  is  his  castle,  and  that  it  meant  something  for  a man  to 
acknowledge  and  be  proud  of  his  right  to  life,  liberty,  and  property. 
Are  we  now  to  relieve  him  of  his  right  to  his  hard-earned  property} 
If  so,  how  do  we  claim  that  he  still  has  his  life  and  liberty  V 

How  can  we  separate  any  of  these  three  without  destroying  all  of 
them?  While; no  decent  person  will  defend  racial  or  religious  hate, 
it  does  not  follow  that  every  possible  action  taken  to  eliminate  them 
is  either  good  or  necessary. 

Prohibition  was  termed  a “noble  experiment"  but  it  did  more 
harm  than  good;  because  it  abridged  everyone’s  personal  freedom 
without  justification.  The  same  basic  error  permeates  title  IV  of  this 
act.  To  condemn  title  IV  no  more  makes  us  a proponent  of  bias  than 


opposition  to  prohibition  made  one  a bootlegger  or  drunkard. 

, Another  widely  spread  argument  that  only  adds  to  the  confusion  is 
the  one  that  equates  other  laws  on  the  books  with  “forced  housing”  as 
proposed  under  title  IV.  The  argument  goes  that  private  property  is 
already  subject  to  the  “police  power”  of  tne  State,  and  a housing  pro* 
posal  such  os  this  would  simply  be  a proper  extension  of  that  power. 
Proponents  aldo  add  that  the  same  arguments  are  used  now  that  were 
used  previously  to  other  legislation.  Wo  clearly  submit  that  the 
“police  power”- is  inherent  in  government  and  we  recognize  its  neces- 
sity in  order  to  protect  the  health’,  safety,  and  general  welfare  of  the 
people,  but;  the  very  necessity  for  its  exorcise  must  be  clearly  shown. 
Too  much  use  of  the  “police  power”  leads  to  a “police  state,  ■ 
t Property  regulation  by  zoning,  or  even  traffic  regulations  are  often 
cited  in  support  of  this  argument  but  this  isn  poor  example  as  these 
things  are  for  the  mutual  benefit'-and  protection  of  all.  It  you  see  fit 
in  yout  wisdom  to  report  'out  title  IV,  you  have  taken  an  unwarranted 
step  away  from  themutual  protection  of  all  toward  the  utter  destruc- 
tion of  the  sanctity  and  privacy  of a man’s  home.  This  is  unjustifiable 
and  is  an  inexcusable  assault  of  the  Very  rights  of  those  you  would  pro- 
tect/ For  it  is  our  position  that  every  man,  .regardless  of  his  race  or 
color,  shOuld  have  knd'muat  have  thought  to  diBpose  of  his  hard- wort 

^ flitter  chaosi  ednsetin  in  future  years  when  it  begins  to  becotiie  aj> 
parent- that 1 ever^ofief  has  lost  thisprecioUs  right; that  has  always  been 
held  sacred.  / We  ate  wmvihced  that  title  IV  ohly  expresses  an  attempt 
tty  do something  fey  law- Which,  by  its  vety.nature  and;composition,  it 
wilbiiltimately  destroy.  ‘ ■ ’ - 1 ' ; 


frtotestepaldngthe  way  that  the  social  engineers  are  designing  for  all 
Ofus.  1 '>F6r,(  if  yon  cbhitfcke' ,a*ay  this  rigid'  pffree  Wssotiat  ion ’and  the 
ri§[ht'  tedisppfeObf  fyls  property : wiihih  'msffoW'n'  will,  atitt'this  h whit 
ym  Wbtfld1  acs;  1 there  -tS’fid  'doubt  that  you  ckti  in  thO  future  takd 
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away  a man’s  right  to  own  property.  RkUculops,?  , We  hardly  tjiinlc 
so  when  such  proposals  as  title  Iv  were,  labeled  “ridiculous”  only  a 
short  time  ago,  ■; 

'W’e  share  the  President’s  hopes  and  high  expectations  that  this  coun- 
try  can  build  cities  in  which  people  can  come  together  to  lead  the  good 
life,  but  the  law  proposed  itself  takes  away  fundamental  rights  which 
it  purports  to  guarantee  by  legislation  to  every  American  entitled  to 
these  rights  under  our  Constitution.  , ; - 

Wholesaling  of  civil  rights  by  legislation  under  title  IV  is  nothing 
but  a phony,  high-sounding  effort  that  unfairly  offers  pie  in  the,  sky  to 
people  who  need  help  and  then  it  isn’t  there.  This  is  part  of  the  story 
in  Rhode  Island  where  we  now  have  a law.  By  the  admission  of  some 
of  its  stanchest  proponents,  after  a year  on  the  books,  it  is  completely 
ineffective.  Because  of  administration  7 Nd.  Because  of  the  law* 
In  Rhode  Island  the  law  is  a sham.  It,  was  a pitiful  waste  of  precious 
time  and  hasn’t  helped  solve  a problem  we  all  know  exists*  DisaPr 


time  and  hasn’t  helped  solve  a problem  we  all  know  exists*  Disap* 
pointment  has  set  in.  People  who  thought  there  would  be  help,  find 
none.  Proponents  who  maintained  this  law  was  all  they  wanted, 
couldn’t  wait  a year  before  tiring  further  and  more  stringent  methods. 
Still  they  miss  the  point  in  Rhode  Island,  just  as  title  lV  misses  the 
point.  The  foundation  of  law  should  neither  be  the  promotion  pf  in- 
tegration nor  the  promotion  of  separation  in  private  living,  but  to  in- 
sure that  any  willing  buyer  and  any  willing  seller,  regardless  of  race, 
religion,  or  color,  can  have  the  opportunity  to  meet  in  a free  market- 
place and  deal  with  one  another  as  they  see  fit. 

If  a member  of  a minority  group  needs  a home,  and  a roof  over  hiB 
head,  he  does  not  need  a law  or  a lawsuit;  what  he  needs. is  living  ac- 
commodations. ,/ 

It  seems  quite  clear  to  us  from  our  long  battle  in  Rhode  Island  be- 
fore the  law  passed,  that  the  money  and  effort  that  was  expended  on, 
both  sides  by  either  fighting  for  or  against  the  legislation  could  have 
been  better  used  in  doing. something  about  the  problem.. 

If  proponents  were  sincerely  interested  in  providing  homes  for 
people  instead  of  setting  a course  or  way  of  life  for:  us  all  to  follow* 
then  much:  could' have  been  accomplished.  One  reason  we  .were 
told  we  needed  this  type  of  legislation  in  Rhode  Island  was  because 
thecom  inanity  had  failed  to  properly  relocate  families  displaced  from 
their  homes  in  the  Lippitt  lull  section  of  Providence,  well,  we  .find 
some  , of  the  leading  proponents  of  this  type  of  legislation  las  the 
eventual  owners  of  this  area  where  surveys  clearly,  showed  a desire  by 
the  people  living  there  to  remain  in  the  same  general  area,  and  also 
that  the  rents  were  an  extremely  low  average  of  $35  , to  $45  per  .month 
'ftith.  most  families  needing  three  bedrooms.  , , • 

But  what  has  happened  m this  little  State  of  ours  where  the  problem 
should  not  have,  bean  insarmountablel  Well,  we  now  fipdthe  area* 
close  by?  incidentally,  .to  a large  educational  institution,  is  known-  as 
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after,  much,  delay  has  a rent  scale  starting  with  one-room  efficiency 
apartments  at  $90  per  month  up.  to  oyer  $200  , when  y op  . finally  hit  the 
three-bedroom  .units,  those, djspfaeedtw&re  in. need  oJ,;  , ; 

This,'  of  course;  isr advertised  as  tiniy  being  an  integrated  housing 
development.  It  is  integrated  all  right — the  rich  with , the  richer; 


apartments  at  $90  p 
three-bedroom  mints 
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Why  even  the  lower  priced  apartments  on  the  scale  are  kept  ghetto 
Style  together  In  the  same  building,  separate  and  not  equal  with  the 
higher  priced  ones.  If  the  proponents  in  Rhode  Island  were  sincere 
they  had  a chance  in  this  area  to  help  instead  of  working  for  a state* 
wide  law  as  a panacea  which  has  proven  to  be  worthless. 

A few  years  ago,  when  much  more  time  could  have  been  saved  in 
our  State,  we  offered  a piece  of  legislation  that  would  have  started  the 
ball  rolling  on  cooperation  between  all  people  of  good  will.  But  we 
were  shunted  aside,  laughed  at,  and  then  forgotten.  We  hnvo  gotten 
Used  to  this  type  of  treatment  because  it  is  repetitive  whenever  you 
mention  another  way  of  attacking  this  problem  other  than  law. 

Now  we  have  the  law — it  isn’t  working— and  there  are  people  laugh* 
mg.  People  who  need  homes  are  beginning  to  find  out  now  that  those 
of  us  who  were  considered  their  opponents  and  were  accused  of  various 
things,  including  bigotry,  are  really  not  so  bad  after  all.  t Knowing  the 
laty  won’t  work,  we  nave  submitted  and  offered  cooperation  on  a prac- 
tical five-point  program  which  hits  at  the  problem.  Suddenly  there 
is.ncceptance  of  our  program  which  is  encouraging. 

BUt  strangely  it  is  the  same  type  program  we  offered  before,  but 
in  the  headlong  rush  for  legislation  it  was  ignored  and  brushed  aside 
by  those  who  should  have  known  better. 

Perhaps  we  have  been  somewhat  at  fault  for  being  unable  to  get  our 
positive  program  over  before  this  time  but  again  the  same  thing  is 
going  on  now  under  title  IV.  When  you  are  talking  about  voluntary 
groups  it  becomes  a physical  impossibility  to  protect' your  rights 
against  the  onslaught  of  unfair  legislation  and  at  the  same  time  do 
everything  you  should  to  alleviate  the  problem. 

What  we  have  offered  in  Khode  Island1  is  no  quick  cure;  but  it  is  a 
sure  one  and  reasonable  men  are  beginning  to  see  its  merits.  We 
think  that  instead  of  considering  title  IV  that  men  of, good  will,  con- 
science, and  a sense  of  justice  should  U3e  this  type  of  program. 

The  problem  ie  a 'local  one  and  acceptance  and  support  of  the  fol- 
lowing program  should  be  given  by  local  leadership. 

• 1.  To‘ establish  an  assistance  program  through  cooperation* with 
Community  leaders  that  will  serve  individuals  and  families  who  are 
hkving' difficulty  in  obtaining  housing  they  can  afford,-  located  in 
areas  of  their  choice:  To  work  simply  without  .redtape./  To  encom- 
pass all  sections  of  a community.  To  offer1  its  help  to  all  applicants. 

'u%  To1  build  neighborhood  opinion  to  accept,  without  objection  or 
KkrassiWerit,’  minority  ffilhilies.  / . 0 : 

' ; '8,  To  induce  acceptance  of  the  right  of  any  citizen  to  purchase  pro- 
perty artd  the  right  of  any  citizen  to  sell  property—oy  voluntary 
contract  without  harassment  by  others  not  party  to  the  contract.  In 
this  Wfey  the  right  of  voluntary  contract,1  which  ia  sO  important  aind 
basic  to  all,  con  be  protected  instead  of  destroyed  as  title  IV  would  do. 

4,  To  stamp  oUt  the  fear— exploiting  ‘blockbusting”  practice  which 
isopposedby  allof  us.  1 “ i t 

tf.  To  encourage  the  formation  of  nonprofit  housing  corporations, 
preferably  under  church  and  civic  auspices,  which  With -current  and 
improved  programs’of  Government  support  can  trtily  hit  at  thp  prob- 
lem of  good,  integrated  low-income  housing-  which  canttot  be  supplied 
by  private  enterprise;  - v 11 
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If  we  have  been;  lax  in  some  regards  in  tho  past,  and  we  admit  out 
responsibility  and  obligation  to  do  what  we  can  as  good  Americans, 
then  this  is  more  than  true  of  many  church  groups  who  have  onlv  given 
lipsorvice  to  the1  problem  and  now  expect  the  Government  to  do  their 
work  for  them.  They,  nbove  all  people,  should  know  that  you  can’t 
rely  on  a law  to  carry  out  a Christian  ethic. 

It’s  time  for  some  of  these  people  to  stop  moralizing  and  get  off 
their  right  and  more  reverend  rear  ends  and  do  something  construc- 
tive. Signs  of  constructive  action  ;by  such  groups  are  becoming  more 
evident  and  this  should  be  further  encouraged.  We  have  one  such 
group  in  Rhode  Island  starling  despite  the  many  obstacles  that  must 
be  overcome  to  do  good  work  in  this  field.  In  areas  where  urban  re- 
newal has  been  urban  removal  to  minority  groups  these  people  must 
be  offered  their  help.  1 , 

We  offer  our  help  unequivocally  to  such  a program.  Attempts  to 
solve  the  problem  by  other  methods  such  as  title  IV  will  only  fail. 

In  fact,  in  Rhode  Island  with  our  law  the  easiest  course  for  ns  to 
take  would  be  to  ignore  the  law  we  are  so  convinced  is  ineffective.  But 
the  easiest  way  ft  not  the  best  way  in  most  things,,  and  that  holds 
true  here.  We  want  to  accomplish  something  now.  W®  are  sincere, 
and  more  than  this,  We  are  convinced  we  are  right. 

There  are  many  truly  untested  approaches  on  biracial  housing  that 
should  be  explored.  We  are  not  prepared  to  say  our  fellow  Americans 
in  the  church,  school,  and  home  have  failed.  We  know  that  the  main, 
problem  is  an  economic  Cue  not  easily  or  practically  handled  by  pri- 
vate enterprise.  We  shall  continue  to  keep  the  needle  out  to  spur  and 
encourage  ourselves,  church,  and  civil  groups  to  live  up  to  our  re- 
sponsibility. Responsibility  has  been  shirked  long  enough.  We  have 
admittedly  missed  some  of  ours.  Wet  intend  to  correct  that  while 
still  maintaining  bur  opposition  to  law  in  this  field. 

We  had  made  forecasts  in  Rhode  Island  about our  law  and  can  do  the 
same  thing,  we  are  Sure,  nationally  under  title  I V—that  it  will  be  in- 
effective and  will  not  provide  housing.  It  has  become  apparent  that 
some  leader’s  of  minority  grbups  and  proponents  of  “forced  housing” 
legislation  do  nbt  want  to  solve  the  housing  problem^  but  its  a result 
wish  to  force  integration  by  using  it  as  a tool,  * 

The  attitude  of  some  lifts  been  to  miss  the  Opportunity  for  good 
housing  by  being  willing  to  sacrifice  housing  fpr  integration,  and  this 
is  a matter  of  reebreh  Respectable  housing  for  Negroes  and  other 
minorities  has  been  sacrificed  bn  the  altar  of  integration  by  wasting 
time  trying  to  accomplish  something  through’  force  of  a law  that  can- 
not and  will  hot  work.  ■"  ■ ■ . 

This  is  what  title  IVdoes.-  Changing  or  watering  down  title  IV 
won’t  help,  The  obieotive  remains  the  snitie  and  we  know  that  those 
who  seek  the  law  will,  under  title  IV,  as  our  exeprience  has  shown  ns  in 
Rhode  Island,  only  seek  to  amend  it  until  they  think  they  have  what 
they  want,  whatever  that  ft;  1 They  tend  to  concentrate  one-sidedly 
upon  the  seeking  of  justice,  but  justice  alone  is  not  enough— there 
must  be  Christian  charity— and  Christian  charity  will  not  be  invoked 
by  law  in  this  6ase.  *' • ;T  '■  V ‘ i ••  1 

< (At  this  point  Senator  Jayitn  entered  the  hearing  room.)  : 

Mr.  Lynch.-  One  further  point  regarding  bur  real  estate  industry  is 
that  in  Rhode  Island,  and  beginning  to  sprend  across  the  Nation,  is 
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a,  grassroots  homeowner,  division  which  is  giving  organization  and 
representation  to  the  homeowner  of  his  views  for  the  first  time.  !This 
program  is  growing)  and  one  reason  isobvious.  It. is  growing  because 
of  the  opposition  of  the  homeowner  fromall  walks  of  life  to  subjection 
of  his  cherished  right  of  free  association  to  a law  of  force  under  the 
police  power  of  the  Government.  . ( > , 

These  are  .the  people  we  represent.  To  dismiss  us  as  representing 
only  a self-centered  vested  interest  is  not  only  unfair,  but  not  true.  If 
it  were  true,  it  would  be  easier  to  take  the  view  as  some  have  before 
this  Congress  that  we  could  sell  more  houses  if  everybody  were  covered 
by  the  law.  This  is  a weak  argument  and  should  be  dismissed  as  being 
unwprthy  and.  certainly  not  aimed  at  the  charitable  .abjective  of  . true 
equality  without  force,  for.  all  men. 

Thus,  while  we  recognize  the  legitimate  function  of  government  in 
the  field  of  housing,  we  are  concerned  with  the  use  of  legal  force  to- 
ward the  accomplishment  of  open  occupancy  housing.  We  arc  con- 
cerned that  the  mention  in  title  IV  of  ‘‘access  to  or  participation  in” 
multiple  listing  systems  in  this  country  might  conceivably : open  up 
the  question  oJT the  right  of  free  association  within  a trade  union. 

The  people  of  this  land  are  beginning  to  recognize  that  the  enact- 
ment of  such  laws  as  title  IV  divests  them  of  a right  that  they  had  as- 
sumed until  this  day  was  inviolable.  They  begin  to  wonder  if  a new 
title  IV  in  the  future  will  restrict  their  mobility  and  ability  to  move 
from  place  to  place.  These  things  used  to  seem  remote  but  now  the 
homeowner  wonders  what  expedient  might,,  under  pressures  from 
minority  groups,  be  used  under  force  of  law  against  him  tomorrow. 

“Every  difference  of  opinion  is  not  a difference  of  principle,”  said 
Thomas  Jefferson,  and  we  subscribe  to  that  theory  in  registering  our 
opposition  to  title  IV.  We  are  interested  in  the  search  for  methods 
to  Defter  afford  to  minorities  means  of  overcoming  prejudices  that 
effectively  prevent  their;  realizing  , citizenship  rights.  * While  other 
minorities  have  faced  similar  discrimination,  the  Negro  presente  a more 
difficult  problem  of  such  long  standing  that  he  has  the  right  to  seek 
solutions  aggressively.  If  he  does  not  obtain  sympathetic  help,  he 
can  make  mistakes  in  this  field  of  housing  that  may  Seriously  damage 
the  Nation,  Not  only  do  we  not  want  to  damage  the  Nation,  but  we 
also  do  not  want  to  damage  tfie  right  of  an  individual. 

If  title  IV  passes^  although  it  would  be  generally  ineffective^  there 
is  no  doubt  but  that  individuals  will  .be  damaged.  We  are  God-fearing 
and  law-abiding  citizens.  Even  iflsuch  a drastic  measure  as  title  IV 
became  law  we  would  obey  the  law.  This  is  true  even  in  such  times 
ns  now  when  men  are  encouraged  tp'break  the  law  if  they  disagree 
with  it.  We  must,  however,  take  whatever  legal  steps  are  necessary 
to  change  any  law  that  we  are  convinced  is  against  the  public  interests. 
This  we  will  do  in  Rhode  Island  and  this  we  are  sure  the  people  will 
do  in  the  Nation.  # ; t y 

We  are  not  basing  our  argument  on  whether  this,  bill  is  unconstitu- 
tional or  not,  although  we  are  convinced  that  it  is,  because  a bill  can 
still  be  bad  andi  against  the  public  interests  while  being  found  con- 
stitutional. This  applies^  fully  to  title  IV  which  quite  bluntly  hits  us 
os  being  un-American  by' destroying  basic  tenets  that  gave  us  all  mo- 
tivation and  initiative  and  a resulting  pride-in  our  country.  . 1 > : 
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A problem  exists;1  Let  uSnot  refuse  to  take  ,'ifc  in  hand.  Theprob* 
fern  cftjls  jfpr  more  atteidtiori  (JiMt  we  idl’d  others  have  beeii,  filing*  $ 

S're  it.  Let  ua  foreclose  further  daydreaming, . The  stage  was  set 
r us  some  12  generations  ago  for  this  Nation  to  be  racially  hetero- 
geneous. The  'pressures  iof  recognition,  politically  applied,  -will  not 
go  away.  Although,  political^  pressure  is  not  reason  enough  for  alaw 
Tike  title  IV,  political  pressures  do  result  in  atioh  laws,  and  they  can 
be  dangerous  as  well  as  beneficial  to  individual  welfare  and  freedom^ 
When  churchmen  and  others  ask  you  to  pass  title  IV,  ask  yourselves 
whom  thejr  represent  truly,  and  ask  yourselves  if  they  are  not  abrogat- 
ing their  duty  and  askingyou  to  do  it  for  them.  ; 

"Forced  housing”  laws  first  applied  only  to  brokers — licensees  of 
the  State-— then  to  Government  assisted  housing.  Next  they  expanded 
to  private  multiple  rental  units— to  the  landlord — and  now  to  the  in- 
dividual homeowner,  and  from  there  God  knows  where.  Each,  step 
had  been  successively  unsuccessful  in  serving  the  objective  because  they 
will  all  ultimately  mil  until  people  are  educated  to  accept  one  another. 

The  alternative  to  laws  like  title  IV,  and  they  are  legitimate  and 
meaningful  alternatives,  are  such  as  we  have  previously  suggested. 
It  is  no  longer  sufficient  to  be  only  either  for  or  against  legislation. 
Community  effort  and  cooperation  must  be  exerted  to  this  end. 

Upholding  the  principle  that  any  citizen  has  the  right  to  buy,  tisej 
and  dispose  of  property  without  interference  by  others  we  strongly 
urge  you  to  eliminate  and  defeat  title  TV  entirely  from  this  bill.  > 

If  we  are  ever  to  truly  have  a Great  Society  let’s  find  it  where  it 
really  is  under  the  guidance  of  church,  school,  home,  and  men  of  good 
will.  If  we  are  willing  to  fight  for  freedom  on  foreign  soils— let’s  not 
give  it  away  at  home.  Let’s  finally  and  forever  learn  to  live  together 
and  do  something  concrete  for  people  who  have  a dire  need  for  homes— 
not  a useless  law.  ‘ . . 

Thank  you,  Mr,  Chairman, 

Senator  Hhuska,  Thank  yon,  Mr,  Lynch,  You  have  tetsified  that 
Rhode  Island  has  a law  in  this  general  field.  Counsel  and  staff  will 
insert  at  some  suitable  place  following  the  testimony  which  you  have 
given  a text  of  that  law. 

(The  document  follows :)  - 

RHODE  ISLAND 

I.  PUBLIC  HOUSItTO 

(Citation:  IL.I  Gen.  Law#  Ann,1  li  11-24-1  to  -4;  2fi-S-8  to  -36  (1956),  as 
amended,  R.I.  Gen.  Laws  Ann.  1 28-B-ll  (Supp.  1663).) 

11-24-1,  -AH  persona  entitled  to  full  and  equal  .aooommodations.-r-AJl  persons 
within  the  jurisdiction  of  this  state  shall- be  entitled  to  the  fall  and  equal  Ac- 
commodations, advantages, 'facilities  and  privileges  of  any  place  of -public  ac- 
commodation, resort  or  amusement,  subject  only  to  the  conditions:  and  limita- 
tions established  by  law  and  applicable  alike. to  all  persons.  ■ -. 

11-24-2,  Discriminatory  practices  prohibited. — No  person,  being  the  owner, 
lessee,  proprietor;  manager,  superintendent,  agent  or  employee  of  any  place  of 
public  accommodation,  resort  or  amusement  shall  directly  or  Indirectly  refuse 
withhold  from  or  deny,  to  anyi  person  on  account  of  race  or  oolor,  religion  or 
country  of  ancestral  origin  any  of  the  accommodations,  advantages,  fadllGes  or 
privileges  thereof,  and  no  person  shall  directly  or  Indirectly  publish,  circulate, 
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Isqu?,  display,  poet  or  majlaojrwrltten.printed  pr,  pointedcommunloutioii  ji^lee 
or  advertisement*  tp  the  effect  that  any  ojf  the.  acpppmpdatlohs,  advantages,  far 
CitiHes  and  privileges,  of  any  snchplaee  shall ’bo  refused;  Withheld  ftoin  of  denied 
to  any  person  on  account  of  race  or  color,'  religion  or  country  of  ancestral  origin, 
or  that  tho!  patronage  or  custom  thereat  of  any  person  belonging  to  or  purporting 
to  bp  of  any  particular  race  or  color,  TeUglon  or  country  of  ancestral  origin  la 
unwelopiue,  objectionable  or  not  acceptable,  desired  or  solicited.  • . The  production 
of  any  such  written,  printed  of  painted  comtnurilcattoh;  notice  or  ddvertlBement, 
purporting  to  relate  to  any  such  place  and  to  be  made  by  any  person  being  the 
owner,  lessee,  proprietor!;;  superintendent  or  manager  thereof,  shall  . /be  pre- 
sumptive evidence  in  apy  option  that  the  same  was  authorised  by  such' person, 
11-24-3.  Places  of  ptfbtio  accommodation  defined. — 4 place  of  public  accom- 
modation, resort  or  amusement  within,  the  meaning  of  9S  11-24^146  11-21-3, 
Inclusive,  shall  be  deemed  to  include,  bat  hot  be  limited  to  . > . public  housing 
projects.  Nothing  herein  contained  shall  be  construed'  ttt  include  any  place  of 
accommodation,  .resort  or  amusement  which  Is  Ip. Its  nature  distinctly  private, 
11-24  4.  Biiforoement  of  anll-di-soriminatlon  provision*, —The  Rhode  Island 
commission  against  discrimination  Is  empowered  and  directed,  as  hereinafter 
provided,  td  prevent  itny person  from  violating  any  of  the  provisions  of  $$  11-24-1 
to  11-24-3,  inclusive,  proivdlng  that  before  instituting  a formal,  hearing  It  bhall 
attempt  by  Informal  methods  of  conference),  persuasion,  and  conciliation!  to 
Induce  compliance  with  the  said  sections,  Upon  the  commission's  own  Initiative 
of  whenever  an  aggrieved  Individual  of  an  organization  chartered  for  the' pur- 
pose of  combating  discrimination  or  racism  or  of  safeguarding  civil  liberties, 
such  individual  of  organization  belnghereinaftbr  referred  teas  the  complainant, 
makes  a charge  to  the  said  qoteml  salon  that  apy  person,  agency,  bureau,  corpora* 
tlon  or  association,  hereinafter  referred  to  as  the  respondent,  has- violated  or 
Is  violating  any  of  the  provisions  of  gg  li-24-1  to  li-24-3,  Inclusive,  the  said 
commission  may  proceed  in  the  same  manner  and  with  the  same  powers  as  proi 
vtded  In  {§  28-5-16  to  28-5-27,  inclusive,  and  the  provisions  of  |{  28-5-18  and 
28-5-16  to  28-5-50,  Inclusive,  as  to  the  powers,  duties  and  rights  of  the  com- 
mission, its  members,  hearing  examiners,  the  complainant,  respondent, . Inter- 
viewer and  the  court  Shall  apply  in  any  proceedings  under  this  section.  - 

28-5-8.  Commission  against  dlscrtminailon^-Composition. — There  Is'  hereby 
created  a Rhode  Island  Commission  aght net 'discrimination,  to  consist  of  five 
(5)  members  to  be  appointed  by  /the  governor,  with  the  advice  and  consent  of 
the  senate,  one  of  whom  shall  bo  designated  by  the  governor  as  chairman. 

28-5-8,  Terms  of  commission  members. — The  members  .of  the  commission  shall 
be  appointed  for  terms  of  five  (5)  years  each,  except  that  any  member  chosen  to 
flll  k vacancy  occurring  otherwise  than  by  expiration  of  term  shall  be  appointed 
Only  forthe  unexpired  term  of  the  member  whomhe  shall  succeed.  . • 

. 28-5^10.  Quorum  of  commission. — Three  (8)  members  of  said  commission 
shall  constitute  a quorum  for  the  purpose  of  conducting  the  business  thereof.  A 
vacancy  in  said  commission  shall  not  Impair  the  right  of  the  remaining  members 
to  exercise  all  the  powers  of  the  commission. 

28-5-11.  Compensation  of  commission  mem bers—Rcappoin  tment. — Members 
of  thn  commission  shall  receive  compensation  not  exceeding  twenty-flve  dollars 
($25.00)  for  each  day,  or  part  thereof,  necessarily  spent  in  the  discharge  of  their 
o'  ,clal  duties  with  a maxluhim  of  .one  thousand  dollars  ($1,000)  In  one  (1)  year. 
In  addition,  they  shall  be  entitled  to  expenses  actually  and  necessarily  Incurred 
by  them  In  the  performance  of  their  duties.  All  members  of  the  commission  shall 
be  eligible  for  reappointment  ' - , < . . 

28-5-12,  Removal  of  commission  members. — Any  member  of  the  commission 
may  be  removed  by  the  governor  for  inefficiency,  neglect  of  duty.,  misconduct  or 
malfeasance  In  office,  after  being  given  a written  statement  of  tne  charges  and 
an  opportunity  ttf  be  heard  publicly  theeron. 

28-5-13.  Powers  and  duties  of  commission. — The  commission  shall  have  the 
following  powers  and  dhties : ' \ 

(A)  To  establish  and  maintain  a principal  office  In  the  city  of  Providence, 
Rhode  Island,  and  such  other'  Offices  within  the  state  as  It  may  deem  necessary, 

(B)  To  meet  and  function  at  any  place  within  the  state.  ' 

(O).  To  appoint  a full-time  executive  secretary  to  the  commission  and  deter- 
mine his  remuneration. . Thq  executive  secretary  shall  be  selected  on  the  basis 
of  being  exceptionally  well  qualified  by  education,  training,  and  experience  lm- 
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partially  td  enforce  the:  provisions  ofthiSchUpterso  as  toreduce  add  ^llialiMLte 
unliWfol  employmentpracticea,  The  commission  is  also  empowered  to  appoint 
BUehperspmiU  salt  shalldeem  necessary  to  effectuate  the  purposes  of  the[Chhpter. 
Provided,- h&Wever,  that  the  provisions  of  chapter  4 of  title  30  shall  hot  apply7  to 
the  Chapter,  ' ‘ .1  . --t  • '■■■'  1 ^ • i ' I 

■ (D) 1 To  adopt,  promulgate,  amende  and  rescind  rules  end  regulations 'toeffefr' 
tuate  the  provisions  of  this  chapter,  and  the  policies  and  practices  of  theconiidi& 
Sion  in  connection  therewith;  ■;  •>•  : ~-.t  iv  .1 

' (H)  To' formulate  policies  to  effectuate  the  purposes  of  this  chapter,  ' * 

(F)  To  receive,  investigate,  and  pane  upon  charges  of  unlawful  employment 
practices.;'  . •'  ■”  " 1 ” •'•••■  ‘ ■ 

(0)  To  hold  hearings,  subpoena  witnesses,  compel  their  attendance,  administer 
oaths,  te he  the  testimony  bf  any  person  under  oath,  and,  in  connection  therewith^ 
to  require  the  production  for  examination  of  any  books  and  papers  relating  to'any 
matter  under  investigation  or  in  question  before  the  commission,  The  commls* 
slon  may  make  rules  as  tp  the  issuance  of  subpoenas  by  individual  commissioners: 
Contumacy  of  refusalto  obeys  subpoena  issued  pursuant  to  this 'section  shall 
constitute  a contempt  punishable,  upon  the  application  of  the  commission^  by  the 
superior  court  ihthe  county  in  which  the  hearing  is  held  or  in  which  the  witness 
resides  or  transacts  business. 

(H)  'To  utilize  voluntary  and  uncompensated  services  bf  private  individuals 
and  organizations  as  may  from  flme  to  time  be  offered  and  needed. 

(1)  To  create  such  advisory  agencies  and  counclllatlon  councils,  local  or  state- 
wide, as  will  aid  In  effectuating  the  purposes  of  this  chapter.  The  commission 
may  Itself,  or  it  may  empower  these  agencies  and  councils  to  (l)  study  the  prob- 
lems of  discrimination  in  all  Of  specific ‘fields  of  human  relationships  when  baaed 
on  race  or.  color,  religion,  or  country  of  ancestral  origin,  and  (2)  foster  through 
community  effort  or  otherwise  good  will  among  the  groups  and  elements  of  the 
population  of  the  State.  Such7  agencies  and  coundls  may  make  recommendations 
to  the  commission  for  the  development  of  policies  and  procedure  in  general. 
Advisory  agencies' add  conciliation  councils  created' by  the  commission  shall  be 
composed  of  repibsentative  citizens  serving  without  pay,  but  with  reimbursement 
fof  acthalnnd  necessary  traveling  expenses. 

( J)  To  Issue'sQch  publications  and'  such  results  bf  Investigations  and  research 
as  in  its  judgment  will  tend  to  promote  good  will  and  minimize  or  eliminate  die* 
crimination  based' on  race,  or  color,  religion,  or  country  of  ancestral  origin. 

(K)  From  tithe  to  time  but  not -leas  than  once  a year,  to  report  to  the 
legislature  and  the  governor,  describing  the  Investigations,  proceeding,  and 
hearings  the  commission  has  conducted  and  their  outcome,  the  decisions  It  has 
rendered,  and'  the  other  work  pefformed  by  it,  and  make  recommendations  for 
such  farther  legislation,  obbeeintrig  abuses  and  discrimination  based  on  race  of 
color,  religion,  or  country  bf  ancestral  origin,  as  may  be  desirable. ■ 

23-3-16,  Power  to  prevent-  tty lawful  practices — Preference  for  informal 
methods:^— the  Commission  is  empowered  ahd  directed,  Us  hereinafter  provided,  to 
prevent  any  person  from  engaging  in -unlawful  employment  practices,  provided 
that  before  instituting  the  fortnnl  hearing  authorized  by  gg  28-5-48 to  28-5-27, 
inclusive;  it'  shall  attempt,  by  Informal  methods  of  Conference,  persuasion,  and 
conciliation,  to:  Induce  compliance  with  this  chapter. 

28-5-17.  Conciliation  of  charge*  of  unlawful  practice *, — Upon  the  commit 
slon's  own  initiative  or  Whenever  an  aggrieved  Individual  or  an  'organization 
chartered  for  the  purpose  of  combating  discrimination  or  racism,  Or  of  safeguard* 
lug  civil  liberties,  or  of  promoting  full,  free,  or  equal  employment  opportunities, 
Such  individual  or  organization  being  hereinafter  referred  to  as  the  complainant, 
makes  a charge  to  the  commission  that  any , , . person,  hereinafter  referred  to  as 
the  respondent,  has  engaged  or  is  engaging  in  unlawful  employment  practices, 
(he  commission  may  initiate  a preliminary  Investigation  and  If  ft  shall  deter- 
mine after  such  investigation ’that  it  Is  probable  that  unlawful  employment  prac- 
tices have  been  qr  are  being  engaged  In,  it  shall  endeavor  to  eliminate  such 
unlawful  employment  practices 'by  informal  methods  of  conference,  conciliation, 
and  persuasion.  Nothing  said  or  done  during  such  endeavors  may  be  used  as 
evidence  In  any  subsequent  proceeding.  If,  after  such  investigation  and  con- 
ference, the  commission  Is  satisfied  that  any  unlawful  employment  practice  of  the 
respondent  will  be  eliminate^  Jt  may,  with  the  consent  of  the  cothpUlnanti  treat 
the  complaint  as  conciliated;  and  entry  of  such  disposition  shall  be  made  on  the 
records  of  the  commisstbn. 
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, 28-6--18.  Complaint. and  notiee  ofhearing.T-ii  the  commission  falls  to  effect  the 
elimination  of  each,  unlawful : employment . practices  and  to  obtain  .voluntary 
compliance  with  thin  chapter,  pr,  If  the  circumstances  warrant*  lq  . advance  of 
any  such  preliminary  Investigation  or  endeavors,  the  commission  shall  have  the 
power  to  issue  and  cause  to  be  served  upon  any  person  or  respondent  a complaint 
stating  the  charges  In  that  respect  and  containing  a notice  of  hearing  before  the 
commission*  a member  thereof,  .or  a bearing  examiner  at  a place  therein, fixed  to 
be  held  not  less  than  ten  (10)  days  after  the  service  of  auch  complaint.  Any 
complaint  issued  pursuant  to  this  section  must  bo.  so  issued  within  one  (1)  year 
after  the  alleged,  unfair  employment  practices  were  committed.  . 

26-6-10,  Amendment  of  complaint  and  answer — Participation  by-  commit . 
timer  assigned  to  preliminary  hearing.-^-Tbo  commission,  member  thereof,  or 
hearing  examiner  , conducting  the  hearing  shall  have  the  power  reasonably  and 
fairly,  to.  amend  any  written  complaint  at  any  time  prior  to  . the  issuance  of  an 
order  based,  thereon,  The  respondent  shall  have  like  power- to  amend  Us  answer 
to  the  original  or  amended  complaint  at. any  time  prior  to,  the  Issuance  of  such 
order.  The  commissioner  assigned  to  the  preliminary  hearing  of  any  complaint 
shall  tube  no.  part  in  the  final  bearing  except  as  a witness  upon  competent  mat* 
tens  and  wlU  have  no  part  in  the  determination  or  decision  of  the  case  after 
hearing, 

- 28-6-20,  Answer  to  co mp laint—Responden Vs  rights  at  hearing. — The  re- 
spondent shall  have  the  right  to  file  an  answer  to  such  complaint*  and  shall 
appear  at  such  , hearing  In  person,  or  otherwise,  with  or  without  counsel  to 
present  evidence  and  to  examine  and  crosq-examlne  witnesses,  . 

26-6-21.  Rules  >of , evidence. — In  any  such  proceeding  the  commission,  Its 
member,,  or  Its  agent  shall  not  be  bound  by  the  rules  of  evident^  prevailing  in 
tbs  courts  of  law  or  equity,  . ,,r:.  < < . , Vl 

28-6-22.  Evidence  of  predetermined  pattern. — The  commission  shall  In  ascer* 
talnlng  the  practices  followed  by  the  respondent,  tab*  into  account  all  evidence, 
statistical  or  otherwise,  which  may  tend  to  prove  the  existence  of  a predetermined 
pattern  of  . , . membership;  provided  that  nothing  .herein  contained  shall  be 
construed  to  authorise  or  require  membersbip  ln  the  proportion  which  their 
race  or  color,  religion,  or  country  of  ancestral  origin  bears  to  the  total  popula- 
tion or  in  accordance  with  any  criterion  other  than  tbs  Individual  qualifications  of 
the  applicant.  : 

28-6-r23.  Testimony  ql  hearing. — The  testimony  taken  at  thq  hearing  shall  be 
under  oath  and  shall  be  reduced  to  writing;  and  filed;  with  the  commission.  There- 
after, In  its  discretion,  the  commission  upon  notice,  may  take  further  testimony 
or  bear  argument,, 

28-6-24.  .Orders  to  pease  an<t  desist  and  forfurther  action— Compliance.- — If 
upon  all  the  testimony  taken  the  commission  shall  determine  that  the  respondent 
has  engaged  in.  or  is  engaging  In  vmlawfpt  employment  practices,  the  commission 
shall  state  its  findings  of  fact  and  shall  Issue  and  cause  to  be.  served  on' such 
respondent,  an  order  requiring  such  respondent  to  cease  and  desist  from  such 
unlawful  employment  practices,  and  to  take  such  further  affirmative  or  other 
action  as  will  effectuate  the  purposes, of  this  chapter.  . , . Uponi  the  submis- 
sion of  such  reports  of  compliance;  the  commission.  If  satisfied  therewith,  may 
issue  Its  finding  that  the  respondent  haS| ceased  to  engage  In  unlawful  employ- 
ment practices,  . ...  •.».  • . ..  , 

28-6-25,  Order  dismissing  complaint^ — If  the  . commission  shall  find  that  no 
probable,  cause  exists  for  crediting; the  charges,  or,  if  upon  all.  the  evidence,  It 
shall  find  that  A respondent  has  not  engaged  In  unfair  employment  practices,  the 
commission  shall  state  its  findings  .of  fact  apd  shall  issue  and  cause  to  be  served 
on  the  complalpant  an  order  dismissing  the, said  complaint  as  tp  such' respondent, 

A copy  of  (he  order  shall  be  delivered;  lb  all  puses  to  the  attorney  general  and 
suchother  public  ofiicers  as  the  commission  deem8  proper,  . , . ! 

26-6-20.  Modification  of  findings  or  orders.— Until  a transcript  of  the  record 
In  a case  shall  be  filed  In  a.  court' as  [hereinafter  provided,  the  commission  may  at 
any  time,  upon  reasonable  notice,  and  in  such  manner  as  it  shall  deem  proper, 
modify  or  set  aside,  in  whole  or  in  part,  any  of  Its  finding  .or  orders,.  < 
28-6-27.  Publicity  a*  to  proceedings  or  unlawful  practices. — Until  the  com- 
mission shall  determine  that  a cease  and  desist  order  shall  be  Issued,  no  publicity 
aboil  be  given  to  any  [proceedings  before,  the  commission*, either  by  the  commis- 
sion or  any  employee  thereof*  the  complainant,  or.jthe  respondent,  provided,  that 
the  commission  may  publish  the  facts  in  the  case  of  spy  complalntwbiQh  baa 
been  dismissed. 
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If  any  Individual,  prior  to  resorting  to  the  procedure*  established  by  this 
chapter,  shall  wilfully  make  available  for  publication  information  purporting 
to  establish  an  unlawful  employment  practice- against  him,  he  may  not  subse- 
quently resort  to  the  procedures  established  by  this  chapter.  - 
28-5-28,  Right  to  judicial  review  or  enfOroement, — Any  complainant,  Inter* 
vener,  or  respondent  claiming  to  be  aggrieved  by  a final  order  of  the  commission 
may  obtain  judicial  review  thereof,  and  the  eommiselop  pay  obtain  an  Order  of 
court  for  its  enforcement,  In  a proceeding  as  provided  In  f|  28-6^£8  to  28-6^86, 
Inclusive.  Such  proceeding  shall  be  brought  In -the  superior  court  of  the  state 
within  any  county  wherein  the  Unlawful  employment  practices  which  are  the 
subject  of  the  commission’s  order  were  committed  of  wherein  any  respondent, 
required  in  the  Order  to  cease  and  desist  from  nnfalf 1 employment  practices  Or 
to  take  Other  afflrm'atlve  action,- resides  or  trahsqcts  hnslness.  - 
28-5-28.  initiation  of  judicial  proceedings — Power*  of  court ,—Such  proceed1 
ing  shall' be  Initiated  by  theflllng  of  a-  petition  in  Such ; court,  together'  With ' & 
transcript  of  the  record  upon  the  hearing  before  the  commission,  and  the  service 
of  a cony  of  the  said  petition  Upon  the  commission’  and  'upon,  all  parties  who 
appeared ‘before  thecmmiilssloB,  Thereupon' the  court  shall  have  jurisdiction 
of  the  proceeding  and  of  the  questions  determined1  therein;  and  shall  have  pbwet 
to  grant  such  temporary  relief  or  restraining  order  as  it  deems  just  and  preperl 
and  to  mhke  and  enter  Upon  the1  pleadings,  testimony,  and  proceedings  set  forth 
In  such  transcript  an 'Order  enforcing,  modifying  and  enforcing  as  so  modified 
Of  Betting  aslde  ln  whole  or  in  part  the  order  of  the  commission1. 

• 28-5-80.  Objections  hot  urg%&  be/oreicdmfiiisfior^Aii;objectlon  that  has  not 
been  urged  before  the  commission,  its  member,  or  agent  shall  not  he  considered 
by  the  court,  unlees  the  failure  or  neglect  to  urge  such  objection  shall  be  excused 
because  of  extraordinary  circumstances.  1:  - 
28-5-81.  Additional  evidence  tn  couri,~lt  either  party  shall  apply  to  the 
court  for  leave  to  adduce  addltlOnAl  evldence  and  shall show  to  the  satfefa’ctlon 
of  "the  'court  that  such  additional'  evidence  is  tnatbrlhf'  and  that  there  were 
reas ondble  groUUde  for  the  failure  to  adduce  such  evidence  in  the  hearing  before 
the  commission)  its  member,  or  agent,  the  court  may  order  such  additional 
evidence  to  be  taken  before' the  commission,  ltsifietabOrj  or  agent  and  to  be  made 
u part  of  the  transcript.'  • * : • 

28-5-82.  Modification  of  commission's  finding*  and  order*  on  additional  ctH- 
(fence.-* The  commission  may  modify  its  findings  as  to  the  facts,  or  !make  no# 
findings,  by  reason  of  additional  evidence  so  taken  and  filed.  The-Cdmmlsslon 
shall  file  such  modified- or  new ‘findings  and ! its  <recbmmendationd,  if  any,1  for 
the' modification  or  settlfig  aside  of  its  original- order.  •••'/ 

28-6-38.  ■ Exclusive  jurisdiction  of  court — Appeal  to  supremo  court,— The  Jur- 
isdiction of  the  court  shall  be  exclusive  and  Its  judgment  and  order  shall  be, 
when  necessary,  subject  to' review- by  the  supreme 'court  as  provided  by  law, 
to  wblbh  court  appeal  from  such  judgment  and>brder‘  may  be  made  as  provided 
by  ‘law.  ■ • » ■ :i’-;  i i : ' ■- 

■:  28-5-34:  r Commission'*7  copy  of  testimony— Hearing  on  transcript. — Thecotn; 
mission’s  copy  of  the  testimony  shall  be  available  at  all  reasonable  times  to  all  > 
parties  without  cost  for  examination  and  for 'the  purposes  of  judicial  review 
of  the  order  of  the  commission.'  The  petltibn  shall  be  heard  on  the  transcript  of 
the  record  without  requirement  of  printing.  i ":  ; 

28-5*35.  Commission1*  attorneys. — The  commission  may  appear  In  court  by 
its  own  attorneys.  ■ ’ 

28-5-36;  ’ Decree  for  enforcement  of  commission's  order,-— If  ho  proceeding 
Ur  obtain  judicial  review  lsluetltuted  by  a complalbant,  Interventer,  or  respond* 
ent  within  thirty  130)  days  from  the  service  of  an  order  of  the  commission 
pursuant  to  1 28-5-24,  the  commission  may  obtain  a decree  of  the  court  for  the 
enforcement  of  each  order  upon  showing  that  respondent  is  subject  to  the  com- 
mission’s Jurisdiction,  and  resides  or  transcacts  business  within  the  county  in 
which  the  petition  fot  enforcement  Is  brought.  < ; " 1 ' 

■ ■ t • 
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(Oitatiotti  B.  I.  CHON.  LAWS  ANN.  *8  84-3T-1— 34-37-11  (Supp.  1066).) 
Nor*.— These  provisions  are/ set  forth  below  under  the  title  Private  Hodstng, 
but  they  also  apply  here/  ; 1 ••••  r .. 


430 


opmn.vmm 


, III.  OTHRB  PUBUOLT  ASSISTED  LBOy8tNO  (EttA,1  ETC.)  . , 

RbOde , island  has  no  statutory  prohibition  against  discrimination  in  othsr 
publicly  assisted  housing. 

iv.  pbivatb  jioosino  .( 

'(Citation:  R.  I.  GEN,  LAWS  ANN.  J 8 54-37-1— 34-37-J1  (Bupp.  1068).) 

84-37-1.  Finding  opd  declaration  of  poifcv.— In  the  state  of  Rhode  Island  and 
Ffovldenos  Plantations,  hereinafter  referred  to  as  the  state,  many  people  are 
denied  equal  -opportunity  in  obtaining  housing  accommodations,  and  are  forced 
to  ijve  in  circumscribed  .areas  because  of  discriminatory  housing  practices  based 
upon  race  or  color,  religion  or  country  of  ancestral  origin.  Such  practices  tend 
unjustly  to  condemn  large  groups  of  Inhabitants  to  dwell  in  segregated  dis- 
tricts or  under  depressed . living  conditions  In  crowded,  unsanitary, . substand- 
ard and  unhealthful  accommodations. ..  Such  conditions  breed  Intergroup  tension 
as  well  as  vice,  disease,  Juvenile  delinquency  and  crime;  Increase  the  fire  hazard ; 
endanger  the  public  health;  Jeopardise  the  public  safety,  general 'welfare  and 
good  order  of  the.  entire,  state;  and  Impose  substantial  burdens  on  .the  public 
revenues  for  the  abatement  and  relief  of  conditions  so  created*  Such  discrimina- 
tory and  segregative  bousing  practices  are  Inimical  to  and  subvert  the  . basic 
principles  upon  which  the  Colony  oif  Rhode  Island  and  Providence  Plantations 
was  founded  and  upon  which  the  state  and;  the  United  States  were,  later  estab- 
lished. Discrimination  and  segregation  In  housing  tend  to  result  In  segregation  In 
our  public  schools  and  other  public  facilities,  which  is  contrary  to  the  policy  of  the 
state  and  the  constitution  of  the  United  States.  Further,  discrimination  and 
segregation  in  housing  adversely  affect  urban  renewal  programs  and  the  growth, 
progress  and  prosperity  of  the  &ate.  In  order  to  aid  in  the  correction  of  these 
evils,  it  Is  necessary  to  safeguard  the  right  of  all  individuals  to  .equal  opportunity 
in  obtaining  housing  accommodations  free  of  such  discrimination.  - ’ ■;  ■■■ 

It  is  hereby  declared  to  be  the  policy  of  the  state  to  assure  to  all  individuals 
regardless  of  race,  or  color,  religion  or  country  of  ancestral  origin  equal  oppor- 
tunity to  live  in  decent,’  safe,-  sanitary  and  healthful  accommodations  anywhere 
within  the  state  In  order  that  the  peace,  health,  safety  and  general  welfare  of 
all  the  inhabitants  of  the  state  may  be  protected  and  Insured, 

. This  chapter  shall  be  deemed  an  exercise  of  the  police  power  of  the.  state  for 
the, protection  of  the  public  welfare,  prosperity,  health. and  peace  of  the  people 
ofthe  state, 

84-37-2,:  Right  to  eqval  housing  opportunities.— The  right  of  all  individuals 
In  the  state  to  equal  housing  opportunities  regardless  of  race  or  color,  religion  or 
country  of  ancestral  origin,  is  hereby  recognised  ns,  and  declared  to  be,  a civil 
right.  ■ ■ - ' - - • '!1'  ■ 

84-37-3.  Ds/Inifiens.-— When  used  in  this  chapter ; 

(A)  The  term  “person"  Includes  one  or  more  individuals,  partnerships,  as- 

sociations, organizations,  corporations,  legal  representatives,  trustees,  -other 
fiduciaries,  or  real  estate  brokers  or  real  estate  salesmen  as  defined  In  chapter 
20.5  of  title  5.  • • 

(B)  The  term  “housing; accommodation"  includes  any  building  or  structure,  or 

portion  thereof,  or  any  parcel  of  land,  developed  or  undeveloped,  which  Is 
occupied,  or  Is  intended  to  be  occupied,  or  to  be  developed  for  occupancy,  for 
residential  purposes,  but  does  not  Include  a room  or  rooms  rented  or  let  to  a 
roomer  or  lodger  within  a dwelling  unit  occupied  by  the  owner  or  tenant; 
neither  does  it  Include  a dwelling  unit  offered  for  rent  or  lease  within  a two- 
family  or  three-family  dwelling  structure#  erne  of  whose  dwelling  units  is  oc- 
cupied bv  the  bona  fide  owner  thereof  as  his  bona  fide  residence.  \ • 

fO)  The  term  “commission*?  means  the  Rhode  Island  commission  against  dl» 
crimination  created  by  M 28-5-1  to  28-5-39,  Inclusive,  of  the  general  laws  of 
1050.  , ; ; . : 

< R ) The  term  “d  lacrlmlnate"  includes  segregate  or  separate. 

84-37-4.  Unlawful  homing  practices.— (A)  No  owner,  lessee,  sublessee,  as- 
signee, managing  agent,  or  Other  person  having  the  right  to  sell,  rent,  lease  or 
manage  a housing  accommodation  ns  defined  In  subsection  (B)  of  #84-37-8,  or 
an  agent  of  any  off  these,  shall  .make  or  cause  to  be  made  any  .written  or  oral 
inquiry  concerning  the  race  6r  color,  religion  or  country  of  ancestrlal  origin  of 
any  prospective  purchaser,  obcupant  or  tenant  of  ‘such  housing  accommodation  I 
or  shall  refuse  to  sell,  rent,  lease,  let  or  otherwise  deny  to  or  withhold  from 
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any  individual  ' such- housing  accommodation  because  of  the  race  or  color, 
religion  or  country  of  ancestral  origin  of  suCh  individual  ;or  shall  Issue  any  ad* 
vertlsement  relating  to  the  sale,  rental  or  lease  of  such  housing  accommodation 
which  Indicates  any  preference,  limitation,  specification  or  discrimination  baaed 
upon  raco  or  color,  religion  or  country  of  ancestral  origin;  or  shall  discriminate 
against  any  individual  because  of  his  race  or  color,  religion  or  country  of  an* 
cestral  origin  In  the  terms,  conditions  or  privileges  of  the  sa  le>  rental  or  lease  of 
any  such  housing  accommodation  or  In  the  furnishing  of  futilities  or  serviceein 
connection  therewith.  ■ 

< B)  No  person  to  whom  apploatlon  Is  made  for  a loan  or  other  form  of  finan- 
cial assistance  for  the  acquisition,  construction,  rehabilitation,' repair  Or  main* 
tenance  of  any  housing  accommodation,  whether  secured  or  unsecured,  shall  make 
or  cause  to  be  made  any  written  or  oral  inquiry  concerning  the  race  or  color, 
religion  or  country  of  ancestral  origin  of  any  Individual  seeldng  such  financial 
assistance,  or  of  existing  or  prospective  occupants  or  tenants  of  such  housing 
accommodation ; nor  shall  any  Such  person  to  whom  Such  app  loatlon  la  made  In 
the  manner  hereinbefore  provided  discriminate  in  the  terms,  eruditions  or  privi- 
leges relating  to  the  obtaining  or  use  of  any  such  financial  assistance  against  any 
applicant  because  of  the  race  or  color,  religion  Or  country  of  ancestral  Origin  of 
Buch  applicant  or  of  the  existing  or  prospective  occupants  or  tenants. 

(0) - Nothing  in  this  section  contained  shall  be  construed  in  any  manner  to 
prohibit  or  limit  the  exorcise  of  the  privilege  of  every  poison  and  the  agent  of 
any  person  having  the  right  to  sell,  rent,  lease  or  manage  a housing  accommoda- 
tion to  establish  standards  and  preferences  and  set  terms,  conditions,  limitations 
or  specifications  In  the  selling,  renting,  leaslng  or  letting  thereof  Or  In  the  furnish- 
ing of  facilities  or  services  In  connection  therewith  which  and  not  ’based  on  the 
race,  color,  religion  or  country  of  ancestral  origin  of  any  prospective  purchaser, 
leasee,  tenant  or  occupant  thereof.  Nothing  -In  this  section  contained  shall  be 
construed  In  any  manner  to  prohibit  or  limit  the  exercise  of  the  privilege  of  feVery 
person  and  the  agent  of  ahy  person  making  loans  for  or  offering  financial  assist- 
ance in  the  acquisition,  construction  ' rehabilitation,  repair  or  maintenance  of  hdus- 
lng  accommodations,  to  set  standards  and  preferences,  tetms,  conditions,  limita- 
tions,' or  spedflektions  for  the  granting  of  suCh  loans  or  financial  assistance  which 
are  not  based  on  the  race,  color,  religion  or  country  of  origin  of  the  applicant  tor 
such  loan  or  financial  assistance  or  of  any  existing  or  prospective  Owner,  lessee, 
tenant  or  occupant  of  such  housing  accommodation,  ’ 1 t . - > . 

84-07-fl.  Prevention  of  unlawful  housing  pracUceg.~^( A)  The  commission  U 
empowered  and  directed;  as  hereinafter  provided,  to  prevent  any  person  from 
violating  any  of  the  provisions  of  this  act  provided  that  before  Instituting  a 
formal  proceeding  It  shall  attempt  by  Informal  methods  of  conference,  persuasion 
and  conciliation  to  Induce  compliance  with  the  said  eectlonk  ' - 
(B)  Upon  the  commission's  own  Initiative  or  whenever  an  aggrieved  Individ- 
ual or  an  organisation  chartered,  for  the  purpose  of  or  engaged  In  combating 
discrimination  or  racism  or  of  safeguarding  civil  liberties,  such  organisation 
acting  od  behalf  of  one  or  more  individuals  being  hereinafter  referred  to  as  the 
complainant,  makes  a complaint,  in  writing,  under  oath,  to  the  said  commission 
that  any  person,*  agency,’  bureau,  corporation  or  assodatlbn,  hereinafter  referred 
to  as  the  respondent,  has  violated  or  is  violating,  to  the  best  of  Complainant’s 
knowledge,  and  belief,  any  of  the  provisions  of.  this  act,  the  said  com- 
mission may  initiate  a preliminary  Investigation  and  if  It ' shall  determine 
after  auch  investigation  that  It  is  probable  that-  unlawful  housing  prac- 
tices' have  been  or  are 1 being  engaged  to,  It  shall;  endeavor ‘to  eliminate  such 
unlawful  housing  practices  by  informal  methods  of  conference,  conciliation,  and 
persuasion. : Nothing  said  or  done  during  such  endeavors  may  be  used  as  evidence 
in  any  kotfGeqpeiit  proceeding.  If  after  such  Investigation  and  conference,  the 
commission  Is' satisfied  that  any  Unlawful  housing  practice  of  the  respondent  will 
be  eliminated,  it  may,  with  the  consent  of  the  complainant,  treat  the  complaint  as 
Conciliated,  and  entry  of  such  disposition  shall -be  made  on  the  records  of  the 
commission.  If  the  commission  falls  to  effect  the  elimination  of  Such  unlawful 
housing  practices  arid  to  obtain  volantary  compliance  with  this  act,  or,  If  the 
circumstances  warrant,  to  advance  of  any  snch  preliminary  Investigation  or 
endeavors;  the,  commission  shall  have  the  power  to  Issue  and  cause1  to  be  served 
upon  aby  persoti  or  respondent  a complaint  stating' the  charges  in  that  respect 
and  containing  a notice  of  hearing  before  tbe  commission,  a member  .thereof,  or  h 
hearing  examiner  at  a place  thereto  fixed  to  be  Held  hot  less  than -ten*  (10)  days 
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After,  the  service  of  such  complaint.  Any  complaint  Issued  pursuant  to  this  sec- 
tion mast  be  ao  Issued  within  one  (1)  rear  after  the.  alleged unfair  bousing  prac- 
tices were  committed.  -m  ■[.-*■...!  > . , . 

, (0)  The  commission,  member  thereof,,  or.  hearing  examiner  conducting  the 
hearing  shall  have  the  power  reasonably  and  fairly  to  amend  any  written  com- 
plaint at  any.  time  prior  to  the  Issuance. of  an  order  based  thereon.  The  respond- 
ents shall  have  like  power,  to  amend  Its  answer  to  the  original  or  amended 
complaint  at  any  time  prior  to  the  Issuance  of  . such  order.  The  commissioner 
assigned  to  the  preliminary  hearing  of  any  complaint  shall 'take  no  part  In  the 
final  hearing  except  as  a witness  upon  competent  matters  and  will  have  no  part 

In  the  determination  or  decision  of  the  case  after  hearing.  .,  

(D)  The  respondent  shall. have  the  right  to  file  an  answer  to i such  complaint 
and  shall  appear  at  such  hearing  In  person,  or  otherwise,  with  or  without  counsel 
to  present  evidence  and  to  examine  and, cross-examine  witnesses. . . 

(D)  In  any  such  proceeding,  the  commission,  Its.  member,  or  its  agent  shall  not 
be  bound  by  the  rules  of  evidence  prevailing  In; the  courts  of  law.  or  equity, 

(F)  The  commission  shall  In  ascertaining  the  practices  followed  by  the  re- 
spondent, take  into  account-  aU  evidence,  statistical  ,or  ether  wise,  which  may  tend 
to  prove  the  existence  of  a predetermined  pattern  of  discrimination  In  housing. 

(Q)  The  testimony  taken  at  the  hearing. shall  be  under  o&th.and  shall  be 
reduced  to  writing  and  filed  with  the  commission,.  Thereafter,  In  its  discretion, 
the  commission  upon  notice  may  take  further  testimony  or  hear  argument,  . 

, (H)  If.  upon  all  the  testimony,  taken  the  commission  shall  determine  that  the 
respondent  has  engaged  iDiOr  1b  engaging  In  unlawful  bousing,  practices,  the, com- 
mission shall  state  Its  .findings  of  fact  and.  shall  Issue  and  cause  to  be  served  on 
such  respondent  an.  order  requiring  such  respondent  to  cease  and  desist  from 
Such  unlawful  housing  practices,  and  to  take  such  further  affirmative  or  other 
action  as  will  effectuate  the  purposes  of  this  chapter. 

(I)  If  the  commission  shall  find  that  no  probable  cause  exists  for  crediting  the 
charges,  or,  if  upon  all  the  evidence.  It:  shall  find  that  a respondent  has  not  en- 
gaged In  unfair  housing  practices,  the  commission  shall  , state  its  findings  of  fact 
and  shall  issue  and  cause  to  be  served  on  the  complainant  an  order  dismissing  the 
said  complaint  as  to  such  respondent.  A copy  of  the  order  shall  be  delivered  in 
all  cases  to  the  sttorney.general  and  such  other  public  officers  as  the  commission 
deems  proper. ... , j..  ...  ,,  Jh... ,, 

<J)  Until  a transcript  of  the  record  In  a /case  shall  , be  filed  in  a court  as 
hereinafter  provided,  the  commission  may  at  any  time,  upon  reasonable:  notice, 
and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  In  whole  or 
in  part,  any  of  its  flndlugs  or  orders.  • . n ; 

(K)  Until  the  .commission  shall  determine  that  a: cease  and  desistf  order 
shall  be  Issued,  no  publicity  shall  be  given  to  any  proceedings  before  the  com- 
mission, either  by  the  commission, op  any  employee  thereof,,  the  complainant, 
or  the  respondent,  provided  that  the  commission  may.  publish  the . facts  in  the 
caseof  any.  complaint  which  has  been  dismissed.  ; , - : : r 3 ; ■ ; 

If  any  individual, , prior-  to  - resorting  to  the  procedures . established- ! by  this 
chapter,  shall  wilfully  make. available, for  publication  Information  purporting 
to  establish  an  unlawful- housing  practice  against  him,  he  may  not  subsequently 
resort  to  the  procedures  established  by  this  chapter.  > 

34-87-4.  Judicial  review  and  enforcement.— (A)  Any  complainant,  intervener; 
or  respondent  claiming  to.be.  aggrieved  ,py  a final  order  of  the.  commission]  may 
obtain  Judicial  review,  thereof,  and  the  commission  may  obtain  an  order, of 
court  . for  Its  enforcement,  ii\  a procediug  as  provided.  Ut  this  section..;  Such 
proceeding  shall  be  brought  .In  the  superior  court  of  the  state  within  any,  county 
wherein  the, unlawful  housing  practices  which  arc  the  subject;  of  the  commis- 
sion's order  were  committed  op  wherein  any  respondent,  required.  In  the  order 
to  cease  and  desist  from  unfair  housing  practices  or  to  take  other  affirmative 
action,  resides  or  transacts  business.  . . - • • 

(B)  Such  proceeding  /shall  | be.  Initiated  by  the  filing  of  a petition  In,' such 
court,  together  with  a transcript  of  the  record  upon  the  hearing  before  the 
commission,  and  the  service  of  a copy  of  the  said  petltlon  upon  the  commission 
and  upon  ail  parties  who  appeared  before  the  commission,  Thereupon  the  court 
shall  have  Jurisdiction  of ’the  proceeding  and  of  the  question^  determined  therein, 
and  shall  bare  power  .to  grant  such  temporary  relief  or  restraining  order  as 
It  deems  just  and  proper,  .and  to  make  mid  enter  upon  the  pleadings,  testimony, 
and  proceedings  set  forth  In  such  transcript  an,  order  enforcing,  modlfylug  and 
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enforcing  as  so  modified,  Or  aetUag  aside  in  whole  or  In.  part  thfei  order  pi  the 
commission.  ■ , , . - , , • , . i , : {. , . 

(0)  An  objection  that  has  hot  been  urged  before  the  commission,  Its  member, 
or  agent  shall  not  be  considered  by  the  court,  unless  the  failure  or  negltc^  to 
urge  each  objections  shall  be  excused  because  of  extraordinary  circumstances. 

( D) . If  either  party  shall  apply  to . the;  court  ■ for  lea  re  i to  'adduce  additional 
evidence  and  shall  show  to  the , satisfaction , of  the  court ; that  such  additional 
evidence  Is  material  and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  In  the  hearing  before  the  commission,  ltd  member,  or  agenti 
the  coiirt  may  order  such  additional  evidence  to  be  taken  before  the  commission, 
Its  member,  or  agent  and  to  be  made  a part  <jf  the  transcript,  i : 1 - 

(B)  The  commission  may  modify  Its  findings  as  .to  the  facts,  or  make  new 
findings,  by  reason  of  additional  evidence  bo  taken  and  filed.  The  commission 
shall  file  such  modified  or  new  findings  and  jts  fechmmendatloni,  if  Shy,  for 
the  modification  or  setting  aside  of  Its  original1  Order,  i ■ > • ‘ ‘ 

(F)  ;Tbe  Jurisdiction  of  the  court  shall  be:  exclusive  and  its  Judgment  and 
order  shall  be,  when  necessary,'  subject  to  review  by  the  supreme  court  as  pro- 
vided by  law,  to  which  court  appeal  from  such  Judgment  and  order  may  be  made 
as  oiovld&d  by  Iaw*  * 1 - 1 - 1 . ' ; ' ■ 1 

(O)  The  commission's  copy  of  the r testimony  shall  be  available  at  fill  reason* 
able  times  to  all  parties,  without:  cost  for  examination  and  for  the  .purposes 
of  judicial  review,  of-, the,: mfd?rri of  the. copuntsetofl.,  iThe  petition  shall  be ; heard 
on  the  transcript  of  the  record  witbbut  requirement  of  printing.  ’ 

(H)  The  commission  may  appear  ill  court  by  Its  Own  attorneys.  ■ ■ 

(!)  If  nd  proceeding  to  obtain  Judicial  review  ts  instituted  by  a complainant. 
Intervener,  or  respondent  within  thirty  (30)  days  from  the  service  of  an  Order 
of  the  commission  pursuant  to  subsection,  (?)  of.  §84-37-$  hereof,  the  .com- 
mission may  obtain  a decree  of  the  Court  tor  thq  enforcement  of  such  Order 
upon  showing  that  respondent  Is  subject  to  the  commission’s  Jurisdiction,  ana 
resides  or  transacts  business  within  the  county  da  which  thepetitton  for'enfotce- 
ment  |sbrought.(  J ». r.  ••  /.  - ..  - j]?  r I 

(J)  The  said  commission  may  proceed  in  the  same  amount  as  provided  in 
[|]  28-5^13  of  the  general  laws  of  1956,  as  to  the  powers,  duties  and  rights  of  tne 
commission,  ltd  members,  hearing  examiners,  the  complainant,  intervenes  and 

respondent,  • l-i  •,j*:  ■ ■■  ■■  • ■ ■■'*  • \ :•••'-■.  •• 

' 34-87-7. : Educational  pf-ogr^m^ri  A)  In  order;  to  eUqalnate  tpe  discriminatory 
practices  based  upon  race  of  color,  rellgion  or  country  of  ancestral  origin,,  and 
the.  resulting  conditions  thfetofrom,.  ds'.mbre  fillip  set,  forth  in  34*37-1;  the 
'dommibsion  and  the  state  dephttmeut  of  education  are  jointly  directed  toprepare 
a comprehensive  educational  program,  designed  for  the  students  .of  the  public 
schools  of  this  state  and  for. fljl.ptber  residents  thereof,  calculated  to  emphasise 
the  origin  of  prejudice  against  minority  groups.  its -harmful  effects^  apd  Its  in* 
compatibility  with  Amerlcab  principles 'of  equality  and! air  play.  • 

(B)  The  commission  is  hereby  a'uthorlsed'  to  accept  contributions  from  fiuy 
person  to  assist  In  the  effectuation  of  this  section  and  may  seek  and  enlist  the 
cooperation  of  private  charitable,  religious,  labor,  civic,  and  benevolent  organi- 
zations for  tho  purposes  of  thtssectlop.  r 

34-37-8.  Appropriate^-— The  general  assembly  .shall  annually  appropriate 
such  sums  as  is  deemed  necessary* to  carry  out:  the  purposes  of  this  chapter;  and 
the  state  controller  Is  hereby;  authorised  and  directod  to  draw  his  orders  upon 
the  general  treasure?  for  the  payment  of  said  sum  or  so  much  thereof  as  may.  be 
required  from  time  tQ  time  upop  the  receipt  by  him' of  properly  authenticated 
vouchers.'  ; ' r '‘V  ' ‘ ‘ 1 " ; . ‘ v • ’ ' 

84-37-0.  Oonririwton.— The  provisions  of  this  chapter  shall  ob  Construed  lib* 
Orally  for  the  accomplishment  of-thepurposes  intended  and  a nyr provisions  of  any 
law.  inconsistent  with  any.  provisions  hereof  shall  not  apply.  - Nothing  contained 
In  this  chapter  shall  be  construed  to  repeal  any,  of  the  provisions  of  any  law  of 
thertatb  prohibiting  discrimination  based  on  race' or  color,  religion  op  country 
of  ancestral  origin,  " < t ' 

34-37-10.  BcparabilHp. — If  any  . clause,  sentence  paragraph,  or  part  of  this 
chapter,  or  the  application  thereof  tp  any  person  or  circumstance  shall,  for  any 
reason,  be  adjudged  by  a court  of  competent  jurisdiction  to;  be  Invalid,  suoh 
Judgment  shall  not  affect.  Impair,  or  Invalidate  the  remainder  or  this,  chapter 
or  Its  application  to  other  persons  or  circumstances.  ■ ' 1 ! '■  ■ ' ■ 

84-37KLI.  Short  *tfte.-i-snils  chapter  may  be  cited  as  “the  Rhode'  Island  fair 
housing  practices  act,"  i,:  . 
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Senator  Hruska.  You  have  indicated!  Mr.Lynch,  that  the  law  has 
not  worked  in  its  application.  Could  you  give  us  some  specific  exam- 
ples or  elaborate  on  that  a little,  bit  f 
Mr.  Lynch.  Yes.a  Mr.  Chairman,  as  I mentioned  earlier,  I would 
appreciate  the  fact  if  the  gentlemen  with  me  could  aid  in  answering 
the  questions  that  I might  hofc'particularly  or  personally  be  as  qualified 
as  they  to  answer. 

The  law 'in  KhodB  Island  to  my  knowledge  and  in  my  opinion  I 
would  say  that  it  has  not  helped  one  single  family  obtain  housing. 

, Mr.  Marten.  Senator,  there  have  been  approximately  four  cases 

Senator  Hruska.  Your  name,  please  ? . 

Mr.  Martin.  Frank  A.  Martin,  Jr. 

There  have  been  approximately  four  cases  brought  under  the  Rhode 
Island,  lay  through  the  Commission,  Against  Discrimination  because 
of  trouble  in  finding  housing  in  Rhode  Island.  I personally  am  in 
the  legislature  and  nave  fought  this  bill  for  7 years  and  repeatedly  I 
said  that  Once  they  got  the  law  on  the  books  they  would  try  to  amend 
it.  ' This  year  they  tried  to  amend  it  because  they  found  that  it  is  not 
effective.  It  has  not  solved  the  problem,  We  who  opposed  it  repeat- 
edly said  the  problem  is  an  economio  problem,  and  his  this  law  would 
not  help  them. 

Senator  Hruska.  Yoii  referred'  to  four  caSeq  that  were  brought. 
What  was  the  nature  of  those  cases? 

Mr.  Martin.  Discrimination  in  housing.  ■ 

Senator  Hruska.  And  was  it  a suit  against  the  owner  for  refusing 
to  sell? . 

i Mr.  Martin.  To  my  knowledge  it  did  not  involve  a broker.  It 
involved  a purchaser  in  one  case,  and  rentals  in  three  others. 

Senator  Hruska.  ; Dealing  directly  with  the  owner’ of  the  home? 

; Mi*.  Martin.  Dealing  directly  with  the  .oWner! 

Senator  Hruska.  They  were  individual  structures,  were  they,  rather 
than  apartment  houses? 

;Mr.  Martin.  Well,  in  Rhode  Island  you  find  a lot  of  two-  and  three- 
family  houses.  I would  say  it  was  a twQi-  or  three-family  house. 

Senator  Hruska.  While  you  were  giving  your  testimony , Mr.  Lynch, 
the  senior  Senator  from  New  York  came  in.  We  are  glad  to  see  him 
liere^  > ’ ' 

Senator  Javits,  liavq  you  any  questions  of  the  witness? 

Senator  JAVira  Yes,  I dp,  Mr.  Chairman. 

Gentlemen,  I noticed  with  interest  your  five  principles  at  pages 
7 and  8 of  your  Statement.  NowJ  is  there  any  reason  why,  even  if 
there  is  a law  on  the  books,  Federal  or  State,’ those  five  principles 
cannot  be. followed  by  private  business?  Is  there  anything  that  pre- 
vents the  five  principles  from  being  applied  even  if  there  is  a law? 

Mr.  Lynch.'  No,  I would  say  that  is  true,  Senator.  Even  if  there 
is  a law,  T would  say  that  these  fire'  pbints  should  he  applied.  They 
should  have  been  applied  in  the  past.  I think  our  point  is  that  this  is 
more  the  answer  rather  than  legislation.  ■ 

Senator  Javits.  Now  you  ao  agree!  do  you  not,  gentlemen,  that 
there  is  a problem.  . , . ' , : , ’ 

Mr.  Lynch.  Yes,  sir, 1 . i- ;v  : : 

• Senator- Javits.  In  other  words,  it  is.  a fact  that  there  has  been 
housing  discrimination  on  the  grounds  of  race  arid  color;  : 
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Mr.  Lynch.  That  is  right;  '>  I think  we  probably  would 'differ -as  to 
the  matter  of  degree.  » - irui’t 

Senator  Javits,  But  there  is  a problem*  ’ ; ' 

Mr.  Lykoh.  Yes*  sir*'  1 ' ' " ' "•  • • !’w'>! 

Senator  Javits:  A problem  large  enough  to  require  remedial  action^ 
whether  by  voluntary  action  on  fcho  part  of  the  real  estate ; industry 
or  by  law  or  by  both,  ' ■ > ? : *-  ^ ^ 

Mr.  Martin.  We  would  like  to  point  out  here  that  hr  the' States 
where  they  have  passed  a law  it  has  not  solved  the  problem.  ; : • 
Senator  Javits.  Yes.  ; ■ i 

Mr,  Martin.  In  Bhode  Island  we  agree  there  is  a slight  problem. 
The  law  has  not  solved  it,  Massachusetts  has  had  the  law  for  several 
years.  It  has  not  solved  the'  problem.  Several  other  States  have 
had  the  law.  It  certainly  hog  not  solved  the  problem.  We  are  saying 
it  best  should  be  done  through  economics,  education,  and  the  churches 
and  the  schools. 

Senator  Javits.  The  law  has  been  on  the  books  in  Bhode  Island  for 
how  long? 

Mr, Marten.  Oneyear. 

Senator  Javits.  One  year.  Do  you  feel  that  that  is  a fair  test? 
Mr.  Martin.  There  are  only  four  cases.  It  has  been  the  law  for 
several  years  in  Massachusetts.  Certainly  the  problem  is  greater  in 
Massachusetts  than  it  is  in  Bhode  Island. 

Mr.  Lynch.  I would  say  in  this  regard,  Senator,  that  in  the  arguj 
ment  for  the  bill,  it  was  constantly  brought  across  to  us  that  cases  of 
discrimination  were  in  such  quantity  that  this  law  was  needed  im- 
mediately and  now.  Even  though  1 year  is  a short  time,  we  have 
found  only  four  cases.  ■ ’ ■ 

Senator  Javits.  As  a practical  matter  of  course  that  would  depend 
somewhat  on  the  terms  of  the  law,  would  it  hot? 

Mr,  Lynch.  That  is  true. 

Senator  Javits,  I am  not  aware  of  the  terms  of  the  Bhode  Island 
law,- but  you  are  placing  them  on  record  as  our  . chairman  quite 
propBrly  provided.  We  will  study  them.  I would-  like  to  ask  you 
this  question,  however.  . 

Before  there  was  a law  in  Bhode  Island,  what  did  the  real  estate 
industry  do  about  trying  to  deal  with  discrimination  in  housing  in 
applying  its  five  principles  and  how  successful  was  it? 

Mr.  Lynch.  Well,  in  1963  these  five  points  that  we  are  again  trying 
to  put  forth  were  incorporated  in  a law  that  was  introduced  by  Mr. 
Martin  and  Mr.  Thahip&dn  with  bipartisan  support  in  the  House  of 
Bhode  Island.  The  law  got  nowhere.  - ? 

Senator  Javits.  'Did  you'feel  that  you  could  do  ariything  with  your 
principles  unless  you  had  some  kind  of  a law,  even  a law  which  would 
just  incorporate  those  principles? 

Mr,  Lynch.  We  were  having  difficulty  getting  our  type  of  program 
across  quite  honestly.  In  Rhdae  Island  we  are  a monopoly  State  con- 
cerning the  newspapers.  We  are  almost  a one-paper  State,  a small 
State,  and  we  were  m opposition  to  that  particular  paper,  ana  we  had 
a constant  problem  of  trying  to  do  anything  positive.  I think  I -have 
mentioned  and  brought^forth  in  this  statement  that  in.  many  .cases 
that  We  have  been  lax  in  trying  to:  take  a positive  approach  here. 
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But  we  do  have  a number  of  oases  where  realtors  prior  to  the  law  have 
tried  to  accomplish  something  positive  in  this  program.  In  Woon- 
socket, R.I.,  which  borders  on  Massachusetts,  the  northern  part  of 
Rhode  Island,  the  Woonsocket  board  of  realtors  agreed  to  meet  and 
cooperate  with  the  task  force  on  civil  rights  in  that  area.  They 
opened  up  all  of  their  listings  within  Woonsocket  to  this  group.  They 
did  not  get  one  oingle  answer  or  request  to  even  see  this  housing. 
And  then,  to  cap  it  all  off,  the  task  force  met  and  decided  to  boycott 
the  realtors  suggestion,  r 
Senator  Javits.  How  long  ago  was  that? 

Mr.  IiYNOH,  This  is  2 to  2%  years  ago.  . . 

Senator  JavItb,  That  was  while  the  effort  was  bqirjgjpaf.e  ttt  gefa 
lawjpassed.  , 

Mr.  Lynch.  That  is  true. 

Senator  jAvrre.  A fair  housing  law, 

Mr.  Grbant.  Senator  Javits,  I am  Ralph  Greanv  from  Newport. 
I can  oite  an  example  of  a principle  in  that  in  1061 1 personally,  and 
on  my  own  initiative,  approached  tne  leader  of  the  local  chapter  of  the 
NAACP  who  I know  very  well,  and  I asked  if  he  would  join  me  in  an 
effort  to  solve  some  of  these  problems.  Now  as  far  as  the  law  is  con- 
cerned this  was  quite  a few  years  ago  in  1961,  and  he  absolutely  refused. 
The  general  tenor  of  his  remarks  was  they  want  a law. 

Senator  Javits.  It  is  a fact,  is  it  not,  and  you  may  answer  affirma- 
tively or  not  as  you  choose,  that  before  this  law  was  passed  you  could 
not  get  the  bulk  of  the  real  estate  industry  to  subscribe  to  and  imple- 
ment your  principles;  is  that  not  so?  ■ 

Mr.  Lynch.  I would  say  that  though  I am  not  exactly  sure  I think 
that  is  probably  a fair  statement.  In  the  last  couple  of  years  there  is 
no  doubt  in  my  mind  that  the  majority*  of  our  industry,  certainly 
within  our  own  State:  and  I have  come  to  know  more  of  national 
policy  in  the  last  couple  of  years,  there  is  no  doubt  in  my  mind  that 
it  is  now  true.  I can  speak  of  my  own  personal  case. 

I sold  to  a Negro  minority  family  in  my  own  neighborhood  and  I 
received  complaints  from  people  who  told  me,  “Well,  everybody  in 
St.  Joseph  Parish  is  upset.”  I said,  “Upset  over  what?”  I said, 
“That  is  not  true  anyway  because  I am  in  the  parish  and  I am  not  upset 
and  these  people  are  certainly,  a credit  to  our  location  and  to  our 
neighborhood.” 

We  have  oilier  cases  where,  having  received  front  page  newspaper 
treatment  in  Rhode  Island,  we  called  these  people  to  say,  “Well,  we 
read  in  the  paper  yon  are  having  trouble  finding  housing,  we  would  like 
to  do  something  about  this.”  t ■.  t 

We  have  a number  of  instances  where  it  became  obvious  after.work- 
ing  very  hard  to  find  them  the  type  of  housing  that  they  were  looking 
for,  that  these  people — and  I am  not  saying  that  this  holds  true  now 
for  everybody  who  needs  housing— but  these  particular  people  who 
•were  hitting  their  breasts  and  saying  that  legislation  is  so  necessary 
were  not  sincere  in  looking  for  this  housing.  They  gave  us  a lot  of 
running  around.  All  they  were  interested  in  was  the  law,  and  not  to 
help  provide  housing  for  pjtople.  ■ • ■ 

Mr.  Thompson.  Senator  J ivits i _ () 

Senator  Javits.  You  say  most  of  the  housing  in  Rhode  Island  iB  two- 
or  three-family  dwellings;  is  that  right?  . , 
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Mr.  Martin.  Around  the  cities  the  majority  is  two-  and  three-family 
houses. 

Senator  Javtts.  Is  it  not  a fact  that  the  Rhode  Island  law  exempts 
two- and  three-family  dwellings?  ' - - 

Mr.  Martin.  Owner  occupied.  ..  .. 

Senator  Javtts.  What  about  the  generality  of'  these  buildings,  are 
they  not  owner  occupied  ? 

Mr.  Greant.  Not  in  my  area,  no. 

Mr.  Thompson.  Senator,  I am  Oliver  Thompson. 

There  has  been  some  misinterpretation  of  what  was  said  here; 
That  misinterpretation  is  that  1 believe  you  said  that  we  could  not  get 
the  real  estate  profession  to  implement  our  program.  It  is  not  the 
real  estate  profession  that  we  have  the  problem  with  in  implementing 
the  program.  The  problem  exists  with  the  opponents  to  the  plan. 
The  real  estate  industry  was  willing  to  implement  the  program,  but  it 
was  not  met  with  success  on  the  other  side  of  the  picture. 

Senator  Javits.  You  say  the  real  estate  indnstiy  was  willing. 
What  isy our  evidence? 

Mr,  Thompson.  I can  give  you  concrete  evidence.  The  Woon- 
socket plan  is  one  evidence  of  the  problem.  I was  president  of  the 
realtors  association  for  2 years  of  the  7 years  that  we  were  in  opposi- 
tion to  this  program.  Tne  problem  in  this  particular  case,  I made 
the  oder  in  behalf  of  the  Rhode  Island  State  Association  of  Real 
Estate  Boards  and  the  homebuilders  association  that  we  would  build 
and  we  would  sell  an  integrated  housing  project.  We  would  do  it  at 
cost,  and  we  would  do  it  without  any  commission,  if  somebody  would 
finance  it,  particularly  the  opponents,  the  AFL-CIO  and  anybody 
that  wanted  to  finance  it.  Nobody  is  willing  to  finance  the  program. 

We  met  with  these  people,  and  l am  talking  now  of  the  opponents, 
asked  them  if  we  could  meet  and  determine  the  program.  I sug- 
gested that  we  meet  in  private  to  see  if  we  could  come  up  with  some 
program  that  would  be  suitable  to  everybody,  and  they  would  not 
meet  unless  we  hud  the  press  present,  and  we  had  publicity  on  the 
program. 

Now,  over  the  years  we  have  tried  to  do  what  we  can  in  implement- 
ing this  program. 

' Senator  Javits.  I have  two  observations  on  that.  One  is  you  of- 
fered that  program  in  lieu  of  the  law.  You  wanted  them  to  give  up 
the  law,  is  that  not  right? 

Mr.  Martin.  , Because  we  felt  the  law  would  not  be  effective. 

Senator  Javits.  I understand,  but  that  is  what  you  wanted. 

Mr.  Thompson.  We  think  there  are  certain  things  wrong  with  the 
law. 

Senator  Javits.  You  offered  them  an  alternative.  If  they  gave  up 
the  lawyou  would — — 

Mr.  Thompson.  No,  no. 

Senator  Javtts.  You  did  not  care  whether  the  law  stayed  on  the 
books  or  not.  ‘ 

Mr.  Thompson.  The  law  was  not  on  the  books  at  the  time. 

Senator  Javits.  But  the  price  of  your  going  ahead  with  your  plan 
was  that  these  people  would  no  longer  press  for  the  law  ? 

Mr.  Thompson.  That  is  not  true. 

Senator  Javits.  That  is  not  true  ? 
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<Mr.  Thompson.  No.  : . 

Senator  Javits.  You  were  perfectly  willing  to  have  them  press  for 
and  pass  the  law.  : 

Mr.  Thompson.  No. 

Mr.  Martin.  We  were  opposed.  • 

Mr.  Thompson.  We  were  willing  for  them  to  press  for  it,  but  not 
pass. 

Senator  Hruska.  Gentlemen,  you  know  the  reporter  has  only  one  set 
of  Ungers,  and  he  has  to  make  a record  here.  If  you  speak  up  in 
unison  it  is  going  to  be  very  difficult  for  him  to  get  it.  May  I suggest 
that  Mr.  Lynoh  will  ariswer  the  Questions  when  questions  fire  given, 
unless  the  Senator  wants  to  address  a particular  witness,  and  we  will 
make  a better,  record. 

Mr.  Lynch.  I do  not  think  we  can  resolve  that  one,  sir.  - 
Senator  Javits.  May  I ask  you  this?  Is  there  anything  which 
would  have  stopped  your  realtors  from  having  adopted  these  prin- 
ciples and  implementing  them  regardless  of  whether  the  opponents 
agree  or  not? 

Mr.  Lynch,  Yes. 

Senator  Javits.  Whatf 

Mr.  Lynch,  The  lack  of  cooperation,  We  cannot  do  it  alone. 
Senator  Javits.  You  can  offer  housing  alone,  even  if  they  do  not 
cooperate.  Y on  can  make  the  offer.  If  anybody  calls  for  housing  any- 
where and  he  is  a Negro,  then  you  see  that  your  boards,  according  to  a 
code  of  ethics  that  you  have  adopted  and  enforce,  will  sell  it  to  them. 
If  nobody  applies,  nobody  applies. 

Mr.  Lynch.  We  are  doing  this  now,  Senator. 

Senator  Javits.  You  are  doing  it  now  since  the  law  was  passed. 
Mr.  Lynch,  Noj  and  before  the  law  I can  tell  you  this.  I personally 
will  not  accept  a listing  where  I am  told  by  the  owner  that  it  must  be 
racially  restricted. 

Senator  Javits.  Sir,  I pay  you  all  honor  and  credit,  but  we  are 
talking  about  the  totality  of  your  business  in  the  State.  I am  just 
trying  to  find  out  whether  there  really  was  an  adequate  statute:  Our 
friend  has  just  told  me  that  you  offered  them  a project.  Well,  you 
know  that  jpatronization  is  as  much  anathema  to  the  minorities  as 
discrimination..  They  do  not  want  a project.  They  want  r break  with 
everybody  and  in  every  project,  and  way  not  ? 

Mr.  Lynch.  I think  you  are  talking  about  Mr.  Thompson’s  usage 
of  the  word  “project.”  I do  not  think:  that  is  the  correct— we  were 
not  talking  about  a housing  project tis  you  and  X would  probably  think 
of  them.  We  were  talking  about  housing  developments  into  new  aliens. 

Senator  Javits.  I understand,  but  why  should  they  be  barred  from 
any  area  if  the  proposition  is  valid?  flut  may  I ask  you  one  other 
question  ? Understand  that  I am  very  interested  in  the  private  sector 
myself,  and  I am  really  anxious  to  find  out  what  can  be  done  in  the 
private  sector.  - : 

President  Kennedy  issued  an  Executive  order  in  1963  which  affected 
allegedly  about  20  to  30  percent  of  the  housing,  Bid"  that  have  any 
mensurable  effect  upon  the  situation  in  Rhode  Island’? 

Mr,  Lynch.  I would  not  say  bo,  no.  i / ’ ’ ! . 

Senator  Javits.  In  other  words,  that  was.  not  particularly  evident! 

; • ' i .i  •!<:> 
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Well,  gentlemen,  I appreciate  the  practicalities,  and  we  want  to  hear 
them.  I would  like  very  much  for  you  gentlemen  as  you  testify:  also 
to  bear  in  mind  that  we  have  had  very  similar  testimony  on  a fair  em- 
ployment practice  commission  as  well  as  elsewhere.  People  predicted 
that  you  are  going  to  cause  complexities  in  work  and  there  would  be 
many  vexatious  and  onerous  claims  and  suits.  It  has  not  worked  out 
that  way,  Certainly  not  in  my  State,  nor  does  not  seem  to  be  working 
out  that  way  in  the  Federal  establishment.  So  that  I would  hope  that 
you  gentlemen  and  future  witnesses  can  give  us  some  reason  why  you 
feel  that  the  situation  in  housing  is  as  different  from  employment  as 
I gather  you  have  implied.  . 

Mr.  Lynch  < I have  tried  to  do  that  in  the  statement,  Senator.  I 
think  I was  at  that  point  just  shortly  before  you  came  in. 

Senator  Javjts.  I have  read  your  whole  statement  carefully  and  I 
do  not  feel  as  yet  that  the  real  estate  people  have  met  that  particular 
issue,  so  I invite  either  you  or  others  to  do  it. 

Mr.  Lynch.  All  right. 

Senator  Javits,  Finally  may  I say  that  I think  it  would  be  splendid, 
whatever  happens  to  this  law,  if  the  real  estate  people  of  the  country 
really  got  together,  either  by  States  or  throughout  the  Nation,  and 
tried  to  implement  the  principles  you  describe.  Really  enforce  them 
upon  brokers  and  make  them  stick,  but  not  with  the  idea,  you  know, 
that  you  can  confine  people  in  tiiis  day  and  age  to  a project  in  outlying 
areas. 

We  must  face  it,  gentlemen.  We  are  going  to  have  to  do  it  or  the 
revolution  will  inundate  us.  ^ 

Mr.  Lynch,  No,  that  is  not  our  intent,  Senator,  and  with  the  previ- 
ous statement  we  would  concur  wholeheartedly. 

Senator  Javits.  Thank  you  very  much,  Mr.  Chairman.  I do  not 
want  to  detain  the  witnesses  any  further. 

Senator  Hruska.  Very  well. 

Thank  you,  gentlemen,  for  appearing  here  before  the  committee  and 
contributing  to  its  record. 

Mr.  Lynqh.  Thank  you,  Mr.  Chairman. 

Senator  Hruska.  The  next  witness,  Mr.  Counsel? 

Mr,  Autry,  Mr,  Chairman,  the  next  witness  is  Mr.  E.  G.  Stassens, 
president  of  the  Oregon  Association  of  Realtors,  Beaverton,  Oreg., 
appearing  at  the  request  of  Senators  Neuberger  and  Morse  and  Con- 
gressman Wyatt. ; 

Senator  Hruska.  Very  well,  Mr.  Stassens,  yoq  may  proceed  with 
your  testimony. 

STATEMENT  OF  & 0.  STASSENS,  PBESEDENT,  OREGON  ASSOCIATION 
OF  REALTORS,  BEAVERTON,  OREO. 

Mr,  Stassens.  Mr.  Chairman. and, members  of  the  subcommittee, 
my  name  is  E.  G.  Stassens  and  l am  a real  estate  broker  with  offices 
in  Beaverton  and  Portland,  Oreg.  I .have  been  engaged  in  the  resi- 
dential real  estate  brokerage  busings  in  the  Portland  metropolitan 
area  for  23.  years.  My  firm  maintains  four  offices  ip  Beaverton  and 
Portland  suburbs.  ,1  appear  today  as  president  of  the  Oregon  Asso- 
ciation of  Realtors  to  present  the  views  of  the  association  in  opposition 
to  title  IV  of  the  pending  Civil  Rights  Act,  S.  3296. 
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(At  this  point  Mr.  Kennedy  entered  the  hearing  room.) 

Mr.  Stassbxs.  The  Realtors  of  the  State  of  Oregon,  representing  a 
large  segment  of  the  property  owners  and  other  concerned  citizens, 
must  of  necessity  oppose  S.  3296.  Believing  in  the  fundamental  and 
basic  principles  of  the  individual  rights  as  set  forth  by  the  Constitu- 
tion of  the  United  States,  we  sincerely  feel  these  rights  are  being  en- 
dangered by  such  legislation  as  is  being  considered  by  this  subcom- 
mittee. ‘ , 

Mr.  Chairman  and  members  of  the  committee,  have  you  gentlemen 
considered  the  unfairness  of  requiring  a property  owner  accused  of 
alleged  discrimination  being  forced  to  defend  himself  at  great  pos- 
sible financial  burden  and  valuable  loss  of  time  against- a charge  in 
which  he,  as  a taxpayer,  must,  by  law,  share  the  legal  expense  ox  the 
complainant?  Has  the  subcommittee  considered  that  a property 
owner,  because  of  financial  necessity,  having  to  dispose  of  his  property, 
or  requiring  the  funds  to  seek  employment  elsewhere,  must,  because  of 
an  alleged  act  of  discrimination  and  a permanent  or  temporary  injunc- 
tion taking  his  property  off  the  market,  could  be  caused  not  only  em- 
barrassment and  mental  suffering  but  financial  chaos  and  bankruptcy  I 

The  State  of  Oregon,  having  had  civil  rights  legislation  since  1956 
in  the  interest  and  protection  of  all  of  its  citizens — and  this  State 
•having  strong  enforcement  agencies  which  have  adequately  and  prop- 
erly policed  the  violations  of  the  existing  laws — cannot  but  oppose 
further  legislation  which  can  only  be  considered  as  unnecessary  and 
in  direct  conflict  with  constitutional  freedoms  as  given  by  the  Found- 
ing Fathers  of  this  Nation. 

Since  1969,  the  State  of  Oregon  has  hnd  a fair  housing  law.  During 
that  time  all  charges  lis  to  discrimination  were  heard  and  found  to  be 
invalid,  except  for  one  case  where  one  of  the  principals  involved  died 
and  the  case  wns  never  heard,  or  it  may  have  been  discovered  that  it 
also  had  no  basis  for  its  complaint.  Under  this  law  people  are  now 
harassed  from  time  to  time,  costing  a great  deal  of  time  and  money 
for  the  hearings,  and  it  is  our  opinion  that  should  this  proposal  be 
enacted  into  law,  harassment  of  the  innocent  would  become  the  new 
style  of  entertainment  and  amusement  for  any  crackpot  that  might 
think  he  had  a claim,  and  supporting  his  admission  with  funds  fur- 
nished by  our  Government. 

One  of  the  most  important  factors  that  has  contributed  to  the  wealth 
of  thi3  Nation,  causing  it  to  be  the.  wealthiest  in  the  world  today,  is 
the  encouragement  of  property- ownership.  Yet  we  firmly  belioye 
that  if  this  bill  were  enacted,  by  virtue  of  the  various^  provisions  in 
the  bill — and.  more  especially  sectipn  406 — it  would  discourage  and 
take  away  the  incentive  of  people  investing  in  real  estate;.  There- 
fore, I strongly  suggest  that  this  subcommittee  take  into  consideration 
the  effect  on  the  ^Nation’s  economy  that  the  enactment  of  this  bill 
would  cause.  There  are  multitudes  of  elderly  people  who  are  presently 
investing  in  duplexes,  fourplexes,  and  other  types  of  small  rentals  so 
that  they  can  peacefully  occupy  their  own  home  arid  augment  their 
social  security  and  other  retirement  plans  with  additional  income. 
The  enactment'of  this  bill  would  leave  the  door  wide  open  for  harass- 
ment, lawsuits,  embarrassment,  and  mental  suffering  of  these  very 
people  who  are  endeavoring  to  help  themselves. 
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I would  pose  tlus( question:  How  many  community  builders,  com- 
mercial investors  and  property  developers  who  Have  for  yeiars  been 
directly  responsible  for  the  business  growth  of  our  country  vtould 
continue  on  this  some  basis  knowing  that  the  possibility  of  continued 
harassment  would  also  be  a part  of  their  investment?  Under  these 
circumstances,  an  investment  of  Government  bonds  would;  be  more 
desirable.  The  general  economy  of  the  entire  country  would  suffer. 
Lumbering,  steel  industry,  construction  industry,  property  develop- 
ment— they  all  would  have  terriffic  cutbacks  while  the  trend  toward 
socialism  would  be  enhanced  by  the  growing  need  for  housing  which 
now  the  individual  would  be  reluctant  to  supply— again  offering  to 
Government  a new  excuse  for  furnishing  public  housing,  leading  us 
further  and  further  into  socialism. 

Gentlemen,  this  proposed  legislation  is  supposed  to  be  designed  to 
protect  the  rights  of  the  minority  groups  in  this  country.  However, 
after  carefully  scrutinizing  title  I V of  tnis  bill,  the  so-called  minority 
groups  are  going  to  be  harmed  by  this  legislation  as  much  as  anyone 
else.  I am  sure  the  so-called  minority  groups  in  this  Nation  of  ours 
want  the  right  to  rent,  lease,  sell,  or  buy  to  or  from  whomsoever  they 
so  desire.  I am  sure  that  in  the  so-called  minority  groups  there  are 
people  who  would  not  want  to  rent,  sell,  or  lease  their  duplex  to 
derelicts  and  people  of  questionable  character  and  morals,  yet  under 
this  proposed  legislation  a citizen  would  not  have  his  freedom  of 
choice  without  possibly  subjecting  himself  to  a discrimination  charge. 

Throughout  the  many  past  years  I have  tried  to  keep  abreast  of  all 
legislation  that  affects  our  country,  ,T  want  to.'say  to  you  today  that 
nothing  has  disturbed  me  more  than  this  proposed  legislation.  I have 
talked  to  many  citizens  of  the  State  of  Oregon  regarcung  this  and  they, 
too,  feel  as  I do  that  the  enactment  of  thiB  legislation  would  be  the 
most  socialistic  legislation  that  has  ever  been  proposed,  and  if  thin 
bill  is  enacted  we  will  have  taken  the  biggest  step  towards  socialism 
that  this  Nation  has  ever  seen.  Our  forefathers,  who  worked  so  hard 
and  sacrificed  so  much  to  start  this  Nation  and  bring  it  forward,  would 
probably  turn  over  in  their  graves. 

While  we  are  concerned  with  title  IV  in  its  entirely,  we  are  par- 
ticularly concerned  with  section  406,  permitting  the  court  to  grant  a 
permanent  or  temporary  injunction,  restraining  order,  or  other  order. 

It  could  easily  be  assumed  that  a property  owner  desiring  to  immedi- 
ately dispose  of  his  property  through  personal  or  financial  necessity 
could  be  deprived  of  such  action,  because  of  adverse  conditions  caused 
by  a permanent  or  temporary  injunction.  He  could  be  caused  not  only 
humiliation,  mental  anguish  and  suffering,  but  also  unwarranted 
financial  loss  and  possible  bankruptcy.  Because  of  alleged  and  un- 
proven discrimination  the  property  owner  would  be  deprived  of,  or 
delayed  in,  the  disposition  of  his  property  and  the  obtaining  of  neces- 
sary funds  from  the  sale  or  rental  to  improve  his  position  as  to  housing 
or  employment  in  Oregon  or  any  other  State. 

With  respect  to  provisions  for  penalties  or  damages,  the  language 
in  this  section  is  totally  unacceptable  in  that  it  forces  the  property 
owner,  because  of  an  alleged  but  unproven  act  of  discrimination,  to 
seek  necessary  defense  through  legal  counsel  with  possible  burdensome 
expense,  while  the  complainant  who  claims  discrimination  is  given 
legal  counsel  and  assistance  at  the  taxpayers’  expense. 


BEST  AVAILABLE  COPY 


44l2  dim  bigots  > 

It  should  be  recognized  that  the  realtors  of  the  State  of  Oregon, 
joining  with  their  colleagues  in  the  other  40  States  of  this  great  Na- 
tion,'believe  in  and  support  the  Constitution  of  the  United  States  and 
the  principles  for  which  we  have  fought  for  thpse  many  years.  We 
must  Oppose  title  IV  because  of  the  proposed  denial  of  the  rights  of 
citizens  as  they  pertain  to  property  ownership.  Freedom  has  been  a 
cherished  symbol  of  this  Nation  since  the  beginning  of  its  existence, 
and  wars  have  been-  fought  and  are  now  being  fought  to  defend  this 
ideal  throughout  the  world.  We  cannot  believe  the  legislative  body  of 
the  greatest  nation  that  has  ever  been  known  to  mankind  woiild  now 
depnve  all  of  its  own  citizens  of  the  individual  freedom  that  has  given 
this  Country  its  greatness.  , 

We  urge  the  subcommittee  to  reject  title  IV.  I thank  you,  Senator. 

Senator  Hruska,  Thank  you  for  your  testimony.  You  have  also 
referred  to  the  Oregon  statute,  and  there  will  be  inserted  at  the  con- 
clusion of  your  testimony  a summary  of  the  statute  or  its  text  as  staff 
decides. 

(The  statute  referred  to  follows:) 

OREGON 

SUMMABT 

Oregon  prohibits  discrimination  by  persons  engaged  In  the  business  of  selling, 
•leasing,  or  renting  real  property  Although  no  particular  type  of  housing  Is 
specified,  It  would  seem  that  persons  engaged  in  leasing,  or  renting  public  housing 
' as  well  as  those  engaged  .in  the  business  of  leasing,  renting  or  selling  urban  re- 
newal housing,  other  publicly  assisted  housing,  and  private  housing,  would  be 
covered. 

• Any  aggrieved  person  or  the  Attorney  General  may  file  a complaint  with  the 
Commissioner  of  the  Bureau  of  Labor,  who  notifies  the  person  named  In  the 
complaint.  That  person  Is  then  prohibited  frdm  taking  any  action  which  would 
render  the  property  uoavatlable  to  the  complainant  (The  violation  of  this  latter 
provision  gives  rise  to  a cause  of  action  by  the  complainant  against  the  respondent 
In  which  compensatory,  and  reasonable  exemplary  damages  may  be  recovered.) 
The  Commissioner  Investigates  and,  If  a violation  is  found,  the  discriminatory 
practice  may  be  rectified  through  a written  conciliation  agreement  In  the  event 
that  this  attempt  falls,  the  Oommlsafoher  may  call  a hearing  and,  if  he  finds  a 
respondent  has  engaged  In  the  unlawful  practice  charged,  issues  a cease  and 
desist  order. 

Any  conciliation  agreement  or  cease  and  desist  order  may  be  enforced  through 
mandamus,  injunction,  or  a suit  In  equity.  Persons  aggrieved  by  an  order  may 
obtain  Judicial  review  thereof.  The  violation  of  an  order  of  the  Commissioner 
Is  a criminal  act  punishable  by  Imprisonment  for  not  more  tban  a year  and/or 
a fine  of  not  more  than  $600.  Further,  the  Real  Estate  Commissioner  may 
suspend  or  revoke  the  license  of  any  real  estate  broker  or  salesman  who  violates 
this  act. 

i.  vublio  noueiwo 

(Citation:  ORB.  REV.  STAT.  g S 659.010-.H6,  .990  (1998);  g g 183.810-.510 
(1963).) 

Note.— These  provisions  are  set  forth  below  under  the  title  Private  Housing, 
but  they  also  apply  here, 

n,  URBAN  RENEWAL  HOUBINO 

(Citation : ORE.  REV.  STAT.  5 g 650.010-.115,  .090  696.800  (1968) ; g g 188.310- 
.510.510  (1963).)  . 

Note.— These  provisions  are  set  forthbelow  under  the  title  Private  Housing, 
but  they  also  apply  here.  ■ 
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m.  OTHER  PUBlrlOLT  ASSISTED  HOUBlfffl  (PH A,  Emj 

{Citation'.  ORB.  RBV.  STAT.  S3  fl50.010-.115,  900,  600.300  (1063) ; SS  188.810- 
610  (1963)*) 

Note. — These  provisions  are  sot  forth  below  under  the  title  Private  Housing,' 
but  they  also  apply  here. 


xv.  private  housing 

(Citation:  ORB.  REV.  STAT.  U 059.010-.116,  .000,  606.800  (1968)  j Sf  183.310- 
.510  (1003).) 

650.010  Definitions  for  OB8  669.0X0  to  650.110. — As  used  In  ORB  659.010  to 
650.110,  unless  the  context  requires  otherwise : 

« * * ■ ' * * '•  • 

(2)  "Geese  and  desist  order”  means  an  order  signed  by  the  commissioner, 
taking  into  account  the  subject  matter  of  the  complaint  and  the  need  to  super- 
vise compliance  with  the  terms  of  any  specific  order  issued  to  eliminate  the 
effects  of  any  unlawful  practice  found,  addressed  to  a respondent  requiring  him 
to : 

(a)  Perform  an  act  or  series  of  acts  designated  therein  and  reasonably 
calculated  to  carry  out  the  purposes  of  ORB  659,610  to  659.110,  eliminate 
the  effects  of  an  unlawful  practice  found,  and  protect  the  rights  of  the  com- 
plainant and  other  persons  similarly  situated ; 

(b)  Take  such  action  and  submit  such  designated  reports  to  the  commis- 
sioner on  the  manner  of  compliance  with  other  terms  and  conditions  speci- 
fied in  his  order  as  may  be  required  to  assure  compliance  therewith ; or 

(c)  Refrain  from  any  action  designated  in  the  order  which  would 

jeopardize  the  rights  of  the  complainant  or  other  person  similarly  Bltuated'p 
or  frustrate  the  purpose  of  ORB  659.010  to  659.110.  ? 

(3)  "Commissioner”  means  the  Commissioner  of  the  Bureau  of  Labor.  -j 

(4)  "Conciliation  agreement*’  means  a written  agreement  settling  and  dls- ! 
posing  of  a complaint  under  ORB  659.010  to  659,110  signed  by  a respondent  and 
an  authorized  official  of  the  Bureau  of  Labor. 

* * * • • * * 

(10)  “National  origin"  includes  ancestry. 

(11)  '‘Person"  includes  one  or  more  individuals,  partnerships,  associations* 
corporations,  legal  representatives,  trustees,  trustees  in  bankruptcy  or  receivers. 

(12)  "Respondent"  includes  uuy  person  or  entity  against  whom  a complaint 
or  charge  of  unlawful  practices  is  filed  with  the  commissioner  or  whose  name 
has  been  added  to  such  complaint  or  charge  pursuant  to  subsection  (1)  of 
ORB  659.050. 

• ****** 

(14)  "Unlawful  practice"  means  . . . any  violation  of  ORB  . . . 659.033  [Dis- 
crimination in  selling,  renting  or  leasing  real  property]  ...  or  rules  and  regula- 
tions adopted  pursuant  to  subsection  (1)  of  ORS  059.103  hut,  does  not  Include 
a refusal  to  furnish  goods  or  services  when  the  refusal  is  based  on  Just  cause. 

050.031  Definitions  for  OJtS  659.089. — As  used  in  ORS  659.033,  unless  the 
context  requires  otherwise : 

( 1 ) "Person  engaged  In  the  business  of  selling  real  property”  Includes : 

(a)  A person  wbo,  as  a business  enterprise,  sells,  leases  or  rents  real  property. 

(b)  A person  who  sells,  leases  or  rents  real  property  in  connection  with  or 
ns  au  incident  to  his  business  enterprise. 

(2)  "Purchaser”  Includes  an  occupant,  prospective  occupant,  lessee,  prospective 
lessee,  buyer  or  prospective  buyer, 

059.033  Discrimination  in  selling,  renting  or  leasing  real  property  prohibited. — 
(1)  No  person  engaged  In  the  business  of  selling  real  property  shall,  solely 
because  of  race,  color,  religion  or  national  origin  of  any  person: 

(a)  Refuse  to  sell,  lease  or  rent  uuy  real  property  to  a purchaser. 

(b)  Expel  a purchaser  from  any  real  property. 

(c)  Make  any  distinction,  discrimination  or  restriction  against  a puis 
chaser  in  the  price,  terms,  conditions  or  privileges  relating  to  the  snle, 
rental,  lease  or  occnp&noy  of  real  property  or  In  the  furnishing  of  any 
facilities  or  services  in  connection  therewith. 
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(d)  Attempt  to  discourage  the  sale,  rental  or  lease  of  any  real  property 
. to  a purchaser. 

(2)  No  person  shall  publish,  circulate,  issue  or  display,  or  cause , to  be  pub- 
lished, circulated,  toeued  or- displayed,  any  communication,  notice,  advertisement' 
or  sign  of  any  kind  relating  to  the  sale,  rental  or  leasing  of  real  property  which 
Indicates  any  preference,  limitation,  specification  or  discrimination  based  on 
race,  color,  religion  or  national  origin. 

(3)  No  real  estate  broker  or  salesman  sball  accept  or  retain  a listing  of  real 
property  for.  sale,  lease  or  rental  with  an  understanding  that  a.  purchaser  may  be 
discriminated  against  with  respect  to  the  sale,  rental  or  lease  thereof  : solely  be- 
cause of  race,  color,  religion  or  national  origin. 

(4)  No  person  shall  assist,  induce,  Incite  or  coerce  another  person  to  commit 
an  act  or  engage  in  a practice  that  violates  this  section. 

069.045,  Complaints  of  discrimination  in  housing  or  in  place  of  publlo  accom- 
modation, resort  or  amusement  or  in  private  vocational,  professional  or  trade 
school. — (X)  [A]ny  person  claiming  to  be  aggrieved  by  ...  a violation  of  ORS 
050.038  may,  by  himself  or  his  attorney,  make,  sign  and  file  with  the  Commissioner 
of  the  Bureau  of  Labor  a verified  complaint  In  writing  which  slinll  state  the 
name  and  address  of  the  person,  the  place  of  accommodation,  resort  or  amuse- 
ment or  the  vocational,  professional  or  trade  school  alleged  to  have  committed  the 
act  complained  of  and  which  complaint  shall  set  fortli  the  particulars  thereof. 
The  complainant  may  be  required  to  set  forth  In  the  complaint  such  other  Infor- 
mation as  the  Commissioner  of  the  Bureau  of  Labor  may  deem  pertinent. 

(2)  The  Attorney  Qeneral  may  make,  sign  and  file  a complaint  in  a like 
manner  as  a complaint  filed  under  subsection  (1)  of  this  section  whenever  he  has 
reason  to  believe  . . . that  any  person  has  violated  the  provisions  of  ORS  059.033. 

659.050  Elimination  of  unlawful  practice  by  conciliation;  written  agreement. — 
After  the  filing  of  any  complaint  under  ORS  050.010  or  659.045,  the  commissioner 
shall  cause  prompt  investigation  to  be  made  in  connection  therewith.  If  during 
the  course  of  such  Investigation  or  upon  the  conclusion  thereof  It  appears  to  the 
commissioner  that  additional  persons  should  be  named  as  respondents  In  the  com- 
plaint the  names  of  such  persons  may  be  added  as  respondents  thereto.  If  the 
Investigation  discloses  any  substantial  evidence  supporting  the  allegations  of  the 
complaint  the  commissioner  shall  cause  Immediate  steps  to  be  taken  through  con- 
ference, conciliation  and  persuasion  to  effect  a settlement  of  the  complaint  and 
eliminate  the  effects  of  the  unlawful  practice  and  to  otherwise  carry  out  the  pur- 
pose of  ORS  656.010  to  656,116. 

(2)  The  terms  of  any  settlement  of  a complaint  under  this  section  shall  be  con- 
tained In  a written  conciliation  agreement  filed  with  the  commissioner.  Such 
agreement  may  Include  any  or  all  terms  and  conditions  which  may  be  Included  in 
a cease  and  desist  order. 

(3)  The  commissioner  may  relax  any  terms  or  conditions  of  a conciliation 
agreement  or  cease  and  desist  order,  the  performance  of  which  would  cause  an 
undue  hardship  on  the  respondent  or  another  person  and  are  not  essential  to  pro- 
tection of  the  complainant's  rights.  In  the  absence  of  such  relaxation  by  the 
commissioner,  no  respondent  shall  violate  any  terms  or  conditions  of  a cease  and 
desist  order  or  conciliation  agreement  to  which  he  was  a pnrty ; nor  shall  Ills 
agent  or  successor  In  interest  to  the  particular  business  Involved  violate  any 
terms  or  conditions  thereof . 

659.055  Complainant  not  to  he  deprived  of  . real  property  . . . pending  de- 
termination of  complaint, — Prior  to  a final  administrative  determination  on  the 
merits  of  a complaint  filed  against  him  under  ORS  659.010  to  659.110  and  subse- 
quent to  receipt  of  notice  from  the  commissioner  or  his  deputy  that  shch  com- 
plaint has  been  filed  subject  to  ORS  659.105  (Oivtl  action  for  damages),  no  re- 
spondent shall,  with  an  intention  to  defeat  a purpose  of  this  chapter,  take  any 
action  which  makes  unavailable  to  the  complainant  therein,  any  . . . real  prop- 
erty . . . sought  by  said  complaint  upon  administrative  determination  on  the 
merits  thereof. 

659.060  Charges  by  Attorney  General } hearing  On  complaints;  findings;  or 
dcrs.-(l)  In  case  of  failure  to  resolve  n complaint  after  Reasonable  effort  under 
ORS  659.050  a copy  of  the  records  on  file  In  the  case  shall  be  certified  by  an  officer 
of  the  Bureau  of  Labor  familiar  with  the  detnllefthereofv  He  shall  deliver  such 
copy,  together  with  a list  of  available  dates  for  henring,  to  the  Attorney  Qeneral 
or  an  Assistant  Attorney  Qeneral  authorised  to  receive  It, ' 

(2)  Upon  recelpt'Of  the  copy  of  records  referred  to-  In. subsection  (3)  of  this 
section  tbe  Attorney  General  shall  prepare  and  serve  upon  the  commissioner  and 
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each  respondent  required  to  appear  at  a hearing  beforethe  cemmiesioner.  speciflc 
charges  in  writing  be  intends  to  prefer  against  sncb  respondents,  together  with  a 
written  notice  of  the  time  and  place  ,of  such  hearing.  .The  commissioner  shall 
immediately  schedule  a hearing  on  the  case  at  the  time  and  place  specified  in  the 
notliie  prepared  and  served  by  the  Attorney  General.  , . , 

(3)  All  proceedings  before  the  commissioner  under  this,  section  shall  be  In 
conformity  with  the  provisions  of  ORB  chapter  183. 

(4)  After  considering  all  the  evidence,  the  commissioner  shall  cause  to  be  is- 
sued findings  of  facts  and  conclusions  of  law.  He  shall  also  issue  an  order  dis- 
missing the  charge  and  complaint  against  any  respondent  not  found  to  have 
engaged  Ini  any  unlawful  practice  charged  and  an  appropriate  cease  and  desist 
order  against  any  respondent  found  to  have  engaged  In  any  unlawful  practice 
charged. 

(5)  Nothing  stated  In  ORB  650.010  to  659.110  shall  be  construed  to  prevent  a 
settlement  of  any  case  scheduled  for  hearing  under  the  provisions  of  ORB  659.010 
to  659.110  by  conciliation,  conference  and  persuasion,  nor  to  prevent  the  commis- 
sioner from  appointing  a special  tribunal  to  hear  and  determine  matters  of  fact 
under  ORB  659.010  to  059.110,  reserving  to  himself  the  conclusions  of  law  and 
formulation  of  an  order  appropriate  to  the  facts  as  found. 

659.070.  Enforcement  of  conciliation  agreement a and  orders.— Any  concilia- 
tion agreement  or  order  Issued  by  tbe  commissioner  under  ORB  659.060  may  be 
enforced  by  mandamus  or  injunction  or  by  a suit  in  equity  to  compel  specific  per- 
formance of  such  order. 

659.080.  Appeal  to  otreutt  oourt. — Any  party  aggrieved  by  an  order  of  the  com- 
missioner Issued  after  hearing  under  ORB  659.069,  may  appeal  from  such  order 
to  tlie  circuit  court  In  accordance  with  tbe  provisions  of  ORB  chapter  188.  For 
the  purpose  of  this  section  a conciliation  agreement  disposing  of  a complaint  la  an 
order  of  tbe  commissioner  against  a complainant  who  did  not  approve  of  such 
agreement,  and  such  complainant  is  a party  aggrieved  thereby.  ' ^ ■ 

659.060.  Appeal  to  Supreme  Court.— Either  party  aggrieved  by  order  or  decree 
of  the  circuit  court  may  appeal  therefrom  to  the  Supreme  Court  In  the' earner 
manner  that  appeals  may  be  taken  from  a decree  In  a suit  In  equity. 

659.100.  Elimination  and  prevention  of  discrimination  by  Bureau  of  Labor ; 
employment  of  personnel. — 

* * * * ■ ’ * • * . 

(3)  The  Bureau  of  Labor  may  eliminate  and  prevent  violations  of  ORB  059.033  - 
[Discrimination  tu  selling,  leasing  or  renting  real  property].  . . . The  Bureau  of 
Labor  hereby  is  given  general  Jurisdiction  and  power  for  such  purposes. 

(4)  The  commissioner  shall  employ  a deputy  commissioner  and  such  other 
personnel  as  may  be  necessary  to  carry  into  effect  the  powers  and  duties  conferred 
upon  the  Bureau  of  Labor  and  the  commissioner  under  ORB  659.010  to  059.110 
and  may  prescribe  the  duties  and  responsibilities  of  such  employes,  The  Com- 
missioner of  the  Bureau  of  Labor  may  delegate  any  of  his  powers  under  ORB 
659.010  to  659.110  to  the  deputy  commissioner  employed  under  this  subsection. 

<5)  No  person  delegated. any  powers  or  duties  under  this  section  and  ORB 
659.103  shall  act  as  proseentor  and  examiner  In  processing  any  violation  under 
ORS  659.010  to  659,110. 

659.103.  Rules  for  carrying  out  ORS  6B9.910  to  669JiO.-~(l)lu  accordance 
with  any  applicable  provision  of  ORB  chnpter  188,  the  commissioner  may  adopt . 
reasonable  rules : 

(a)  Establishing  what  acts  and  communications  constitute  a notice,  sign 
or  advertisement  that  public  accommodation  or  real  property  will  be  refused,, 
withheld  from,  or  denied  to  any  person  or  that  discrimination  will  be  made  . 
against  blm  because  of  race,  religion , color  or  national  origin, 

* * * * * 

(d)  Establishing  rules  for  Internal  operation  and  rules  of  practice  and1 
procedure  before  tbe  commissioner  under  ORB  659,010  to  659.110, 

(e)  Establishing  rules  covering  any  Other  matter  required  to  carry  out  the 
purpose  of  ORS  659.010  to  659.110. 

(2)  In  adopting  rules  under  this  section  the  commissioner  shall  consider  the 
following  factors,  among  others : 

# - * 1 * * * 

(t>) 1 Available  reasonable  alternative  ways  of  obtaining  requested  Informa- 
tion without  soliciting  responses  as  to  race,  religion,  color,  national  origin  or 
age, 
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r(c)  Whether  a statement  or  Inquiry- soliciting  Information  as  to  race, 
hjliglbn,  color,  national'  origin  or  ago  communicates  an  idea  independent  of 
,l  an  Intention  to  limit,  specify  or  discriminate  as  to  race,  religion, > color,  tia- 
tlodal  origin  or  age. 

(d)  Whether  the  independent  Idea  communicated  is  relevant  to  a legitimate 
- objective  of  the  hind  of  transaction  which  it  contemplates. 

<e)  The  ease  with  which  the  Independent  idea  relating  to  a legitimate  ob- 
jective of  the  kind  of  transaction  contemplated  could  be  communicated  with- 
out connoting  an  intention'  to  discriminate  as  to  race,  religion,  color,  na- 
tional origin  or  age.- 

609.105.  Gauss  of  action  for  violation  of  ORS659.050  or  869.055:  defenses. — 
(1)  Any  person  aggrieved  by  a violation  of  ORS  650.055  [Deprivation  of  real 
property  pending  determination  of  complaint]  or  subsection  (3)  of  ORS .650.050 
[Violation  of  conciliation  agreement  or  cease  and  desist  order]  shall  have  a cause 
of  action  against  tbe  violator  thereof  for  damages  sustained  thereby  and  also  for 
such  additional,  sum  as  may  be  reasonable  as  exemplary  damages.  , 

(2)  As  a defense  to  any  cause  of  action  arising  under  this  section  based  on  n 
violation  of  ORS  060,055  the  defendant  may  plead  and  prove  that  either; 

(a)  Subsequent  to  the  defendant's  conduct  on  which  the  plaintiff  bases  bis 
cause  of  action,  tbe  complaint  under  ORS  059.040  or  ORS  659.045  has  been 
dismissed  by  the"  commissioner  Or  his  deputy,  or  that  court,  either  for  want; 
of  evidence  to  proofed  to  a hearing  or  for  lack  of  merit  after  such  hearing ; or 

(b)  Defendant’s  conduct  giving  rise  to  plaintiff’s  cause  of  action  was 
neither  committed  within  the  first  90  days  after  notice  by  the  commissioner 
or  his  deputy  of  the  filing  of  the  compinlnt  of  discrimination  under  ORS 
659,010  to  669.110,  nor  within  any  extended  period  of  time  obtained  at  the 
request  of  respondent  for  disposition  of  the  case. 

659,110  Willful  interference  with  administration  of  law  and  violation  of  orders 
of  commissioner  prohibited, — ( 1 ) No  person  shall  willfully  resist,  prevent, Impede 
or  interfere  with  the  commissioner  or  any  of  his  authorized  agents  in,  the  per- 
formance of  duty  under  OBS  659.010  to  669.110  or  willfully  violate  an  order  of  tbe 
commissioner. 

(2)  As  appeal  or  other  procedure  for  the  review  of  any  such  order  Is  not  deemed 
to  be  such  willful  conduct. 

659.115.  Advisory  agencies  and  intergroup-relations  councils. — (1)  The  Com- 
missioner of  the  Bureau  of  Labor  sball  create  such  advisory  agencies  and  inter* 
gronp-relations  councils,  local,  regional  or  state-wide,  as  in  his  judgment  will  aid 
in  effectuating  the  purposes  of  ORS  659.010  to  659.110.  The  commissioner  may 
empower  them : 

(a)  To  study  the  problems  of  discrimination  in  ail  or  specific  fields  of 

human  relationships  or  InspeCIflc  instances  of  discrimination  because  of  race, 
religion,  color,  or  national  origin.  - ■’ 

(b)  To  foster,  through  community  effort  or  otherwise,  good  will,  coopera- 
tion and  conciliation  among  the  groups  and  elements  of  the  population  of 
the  state. 

(c)  . To  make  recommendations  to  the  commissioner  for  the  development 
of  policies  and  procedures  In  general  and  in  specific  Instances,  rind  for  pfo- 
grnms  of  formal  and  Informal  education. 

(2)  Such  advisory  agendes  rind  councils  shall  be  composed  of  representative 
citizens,  serving  without  pay,  but  with  reimbursement  for  actual  and  necessary 
expenses  in  accordance  with  laws  and  regulations  governing  state  officers. 

(8)  The  commissioner  may  make  provision  for  technical  and  clerical  assist- 
ance to  such  agendes  and  councils  and  for  the  expenses  of  such  assistance. 

659.990.  Penalties.— { 1)  Violation  of  ORS  659.110  [Willful  Interference  with 
administration  of  law  and  violations  of  orders  of  commissioner]  is  punishable, 
upon  conviction,  by  imprisonment  in  the  county  jail  for  not  more  than  one  year 
or  by  a fine  of  not  more  than  $500,  or  by  both, 

696.300  Grounds  for  revocation  or  suspension  of  licenses;-— (1)  The  [Oregon 
Real  Estate]  [0]ommissloner  may,  upon  his  own  motion,  and  shall  upon  the 
verified  complaint  in  writing  of  any  person,  provided  such'  complaint,  or  such 
complaint  together  with  evidence,  documentary  or  otherwise,  presented  in  con- 
nection therewith,  shall  make  a prlma  facie  case,  investigate'the  actions  of  any 
real  estate  broker  or  real  estate  salesman,  or  any  unlicensed  person  who.assumes 
to  act  In  either  such  capacity  within  this  state,  and  has  the  power  to  suspend  or 
revoke  any  license  issued  under  ORS  696.005  to.  696.490' and  696.610  to  696.780 
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at  any  time  , . . where  the  licensee,  ha  performing  or  attempting,  to  perform 
any  of  the  acta  mentioned  in  ORS  696.000  to 690400  and  696.610  to696,7S0  ia 
deeded  to  be  guilty  of : ! 

* ■*  * - ■*  ■ * * - 

(v)  Violating  ORS  609.033  [Discrimination  in  selling,  renting  or  leasing  real 
property]. 

183.310  Definition*  for  ORS  188.810  to  138.510;  agencies  eaoepted  from  defini- 
tion of  “openey.”— As  used  in  ORS  183,310  to  188.510 : 

(2)  “ Contested  case"  means  a proceeding  before  an  agency  In  which  the  indi- 
vidual legal  rights,  duties  or  privileges  of  specific  parties  are  required  by  statute 
or  constitution  to  be  determined  only  after  an  agency  hearing  at  which  such 
specific  parties  are  entitled  to  appear  apd  be  heard  and  shall  include  in  all  cases 
proceedings  for  the  suspension,  revocation  or  refusal  to  renew  of  licenses  required 
to  pursne  any  commercial  activity,  trade,  occupation  or  profession  where  the 
licensee  demands  such  hearing. 

* * * * * * _ * 

183.420  Notice,  hearing  and  record  in  contested  cose*.-— In  any  contested  case; 
all  parties  shall  be  afforded  an  opportunity  for  hearing  after  reasonable  notice. 
The  notice  shall  state  the  time,  place  and  Issues  involved,  but,  if,  by  reason  of  the 
nature  of  the  proceeding,  the  Issues  cannot  be  folly  stated  in  advance  of  the 
hearing,  or  If  subsequent  amendment  of  the  issues  la  necessary,  they  shall  be 
fully  stated  as  soon  as  practicable  and  opportunity  shall  be  afforded  all  parties 
to  present  evidence  and  argument  with  respect  thereto.  This  section  shall  not 
be  construed  as  authorizing  any  agency  to  proceed  against  any  person  unless 
there  is  reasonable  cause  for  such  action.  At  such  hearing,  each  party  shall  have 
the  right  to  Introduce  evidence  for  the  record  and  to  be  represented  by  couneeL 
The  agency  shall  prepare  an  official  record  which  shall  Include  testimony  and 
exhibits,  in  each  contested  case,  but  It  shall  not  be  necessary  to  transcribe 
testimony  unless  requested  for  purposes  of  rehearing  or  court  review.  Informal 
disposition  may  also  be  made  of  any  contested  case  by  stipulation,  agreed  settler 
ment,  consent  order  or  default;  provided  that  an  order  adverse  to  a party  may 
be  issued  upon  default  only  upon  prlma  facie  case  made  on  the  record  by  the 
agency.  Each  agency  shall  adopt  appropriate  rules  of  procedure  for  notice  and 
hearing  in  contested  cases.  Testimony  shall  be  taken  upon  oath  or  affirmation  of 
the  witness  from  whom  received  unless  all  parties  affected  stipulate  in  writing 
to  the  contrary.  For  purpose  of  judicial  review  under  ORS  183.310  to  188.510, 
testimony  not  taken  upon  oath  or  affirmation  shall  be  excluded  from  the  record 
of  the  case.  Officials  presiding  at  such  hearings  shall  have  authority,  subject 
to  the  rules  of  -the  agency,  to  administer  oaths  and  affirmations  to  witnesses, 

i*  * * * * 4 * 

183.440  Subpoenas  in  contested  cases. — Agency  subpoenas  authorized  by  law 
shall  be  issued  to  any  party  to  a contested  case  upon  request  and,  to  the  extent 
required  by  agency  rule,  upon  a statement  or  showing  of  general  relevance  and 
reasonable  scope  of  the  evidence  sought  If  any  person  fails  to  comply  wjth  any 
subpoena  so  Issued  or  any  party  or  witness  refuses  to  testify  on  any  matters  on 
which  he  limy  be  lawfully  interrogated,  the  judge  of  the  circuit  court  of  any 
county,  on  the  application  of  the  agency  or  of  a designated  representative  of  the 
agency,  shall  compel  obedience  by  proceedings  for  contempt  as  In  the  case  of 
disobedience  of  the  requirements  of  a subpoena  issued  from  such  court  or  a 
refusal  to  testify  therein. 

183.450.  Evidence,  cross-examination  and  official  notice  in  contested  cases. — 

In  contested  cases: 

(1)  Any  oral  or  documentary  evidence  may  be  received,  provided; that  hearsay 
evidence  shall  not  be  admissible  over  an  objection  based  on  lack  of  opportunity 
to  cross-examine,  but  every  agency  shall,  as  a matter  of  policy,  provide  for  the 
exclusion  of  Irrelevant,  Immaterial  or  unduly  repetitious  evidence,  and  no  sanc- 
tion shall  be  imposed,  or  rule  or  order  be  issued,  except  upon  consideration  of 
the  whole  record  or  such  portions  thereof  as  may  be  cited  by  any  party,  and  as 
supported  by,  and  in  accordance  with,  reliable,  probative  and  substantial  evi- 
dence. Agencies  shall  give  effect  to  the  ruled  of  privilege  recognized  by  law. 

(2)  All  evidence  shall  be  offered  and  made  a part  of  the  record  in  the  case, 
and  except  as  provided  in  subsection  (4)  of  this  section  no  other  factual  Informa* 
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tloii  6r  evidence  shall -be  considered  In  the  determination  of  the- case.  Docu- 
mentary evidence  may  be  received  In  the -form  of  copies  or  excerpts*  or  by  incor- 
poration by  reference.  > 

(8)  Every  party  entitled  as  of  right  to  hearing  under  subsection  (2)  of  Oils 
183.810  shall  have  the,  right  of  cross-examination  of  witnesses  who  testify  and 
shall  have  the  right  to  submit  rebuttal  evidence.  Parties  permitted  to  intervene, 
by.  the  .agency  shall  , have  such  rights  as  determinedly  the  agency  by  rule  or 
otherwise 

<4>  Agencies  may  take  notice  of  Judicially  cognizable  facts*  and'  they  may  take 
notice  of  general,  technical  or  scientific  facts  within  their  specialized  knowledge. 
Parties  shall  be  notified,  either  before  or  during  the  hearing,  or  by  reference 
in  a tentative  decision,  or  otherwise,  of  the  material  so  noticed  and  shall  bd 
afforded  an  opportunity  to  contest  tbe  facte  so  noticed.  Agencies  may  utilize 
their  experience,  technical  competence  and  specialized  knowledge  in  the  evalua- 
tion of  the  evidence  presented  to  them. 

183.460.  JUxaminatton  of  evidence  by  agency  In  contested  oases. — Whenever  in 
a contested  cose  a majority  of  the  officials  of  the  agency  who  are  to  render  the 
final  decision  have  not  beard  or  read  the  evidence,  the  decision,  if  adverse  to  a 
party  entitled  as  of  right  of  hearing  under  subsection  (2)  of  ORB  183.810,  but 
not  Including  the  agency  Itself,  shall  not  be  made  until  a proposal  for  decision, 
Including  findings  of  fact  and  conclusions  of  law,  has  been  served  upon  the 
parties  and  an  opportunity  has  been  afforded  to  each  party  adversely  affected  to 
file  exceptions  and  present  argument  to  the  officials  who  are  to  reader  the  deci- 
sions, who  shall  In  such  case  personally  consider  the  whole  record  or  such  por- 
tions thereof  as  may  be  cited  by  the  parties. 

183.470.  Decisions  and  orders  in  contested  eases. — Every  decision  and  order 
adverse  to  a party  to  the  proceeding,  rendered  by  an  ageny  in  a contested  case, 
shall  be  in  writing  or  stated  In  the  record,  may  be  accompanied  by  an  opinion, 
and  shall  be  accompanied  by  findings,  of  fact  and  conclusions  of  law.  The  find- 
ings of  fact  shall  consist  of  a concise  statement  of  the  determination  of  each 
contested  issue  of  fact.  Parties  to  the  proceeding  shall  be  notified  of  the  deci- 
sion and  order  In  person  or  by  mail,  A copy  of  the  decision  and  order  and 
accompanying  findings  and  conclusions  shall  be  delivered  or  mailed  upon  re* 
finest  to  each  party  or  to  bis  attorney  of  record. 

183.480.  Judicial  review  of  contested  cases.~r-(l)  (a)  Except  as  otherwise 
provided  specifically  by  statute,  any  party  to  an  agency  proceeding  aggrieved 
by  a final  decision  in  a contested  case,  whether  such  decision  Is  affirmative  or 
negative  in  form  Is  entitled  to  judicial  review  thereof  under  ORB.  133.310  to 
183.510. 

(b)  Judicial  review  of  decisions  In  contested  cases  by  parties  shall  be  solely 
as  provided  by  ORS.  183.310  to  183.510. . 

(2)  Jurisdiction  for  judicial  review  Is  conferred  upon  the  Olrcnlt  Court  for 
Marlon  County  and  upon  the  circuit  court  for  the  county  In  which  the  petitioner 
resides- or  has  his  principal  business  office.  Proceedings  for  review  shall  be 
instituted  by  filing  a petition  in  efther  of  snob  courts.  Tbe  petition  may  be 
filed  within  60  days  only  following  entry  of  tbe  decision.  The  petition  shall 
state  the  nature  of  tbe  petitioner's  interest,  the  facte  showing  how  the  petitioner 
Is  aggrieved  by  the  agency  decision,  and  the  ground  or  grounds  upon  which  the 
petitioner  contends  the  decision  should  be  reversed  and  set  aside.  True  copies  of 
the  petition  shall  be  served  by  registered-  mall  upon  tbe  agency  and  - all  other 
parties  of  record  in  the  agency  proceedings.  No  responsive  pleading  shall  be 
required  of  the  agency.  The  court,  in  its  discretion,  may  permit  other  Interested 
persons  to  intervene;  provided  that  this  section  shall  not  be  construed  so  as  to 
authorize  the  court  to  grant  any  right  to  such  intervening  parties  where  agency 
action  is  required  by  law  for  such  grant. 

(3)  The  filing  of  the  petition  shall  not  stay  enforcement  of  the  agency  decision, 
but  tho  agency  may  do  so,  or  the  reviewing  court  may  order  a stay  upon  the 
giving  of  a bond  or  other  undertaking  or  upon  such  other  terms  as  it  deems 
proper.  All  proceedings  for  review  shall  be  given  precedence  on  the  docket 
over  all  other  civil  cases  except  those  given  equal  status  by  statute.  Any  bond 
or  other  undertaking  execute^  pursuant  to  this  subsection  shall  he  In  favor  of 
the  State  of  Oregon"for  Its  benefit  and  for 'the  benefit  of  tfhOm  It  may  concern 
and  may  be  enforced  by  the  (agency  or  any  other*  persons'  concern ed  In  an  ap- 
propriate proceeding  as  their  Interests  may  appear. 
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. (4)  Within  30' days  after,  service  of  tbe.petUion,  or  within  such  further  time 
89  the  court  may  allow,  the  agency  shall  transmit  to  the  reviewing  court  the 
original  or  a certified  copy  of  the  entire  record  of  the  proceeding  tinder  review, 
but,  by  stipulation  of  all  parties  to  the  review  proceeding^  the  record  may  be 
shortened,  Any  party  unreasonably  refusing  to  stipulate  to  limit  thp  .record 
may  he  taxed  by. the  court  for  the  additional  costs.  The  court  may  require  or 
permit  subsequent  corrections  or  additions  to  the  record  when  deemed  desirable. 
Except  as  specifically  provided  In  this  subsection,  the  cost  of  the  record  shall 
not  be  taxed  to  the  petitioner  or  any  intervening  party.  ; 

(6)  If,  before  the  date  set  for  hearing,  application  Is  made  to  the  court,  for 
leave  to  present  additional  evidence  to  tike  issues  in  the  case,  and  it  is  shown 
to  the  satisfaction  of  the  court  that  the  additional  evidence  is  material  and  that 
there  were  good  and  substantial  reasons  for  failure  to  present  it  In  the  pro* 
ceedlng  before  the  agency  the  court  may  order  that  the  additional  evidence  be 
taken  before  the  agency  upon  such  conditions  ns  the  court  deems  proper.  The 
agency  may  modify  Its  findings  and  decision  by  reason  of  the  additional  evidence 
and  shall,  within  a time  to  be  fixed  by  the  court,  file  with  the  reviewing  court,  to 
become  a part  of  the  record,  the  additional  evidence,  together  with  any  modifica- 
tions or  new  findings  or  decision,  or  its  certificate  that  It  elects  to  stand  on  Its 
orglnal  findings  and  decision,  as  the  case'mny  be. 

. (0)  The  review  shall  be  conducted  by  the  court  without  a Jury  as  a suit 
in  equity  and  shall.be  confined  to  tlie  record,  except  that.  In  cases  of  alleged 
irregularities  In  procedure  before  the  agency,  not  shown  In  the  record,  testimony 
thereon  may  be  taken  In  the  court.  The  court  shall,  upon  request,  hear  oral 
argument  and  receive  written  briefs. 

(7)  The  court  may  adopt  the  agency  findings  of  fact  and  affirm  the  decision 
of  the  agency;  or  It  may  reverse  and  set  aside  the  agency  decision,  or  reverse 
and  remand  for  further  proceedings,  after  review  of  all  the  facts  disclosed  by 
the  record,  and  any  additional  facts  established  under  the  provisions  of  sub- 
section (6)  of  this  section.  The  court  shall  thereupon  enter  Its  decree.  In 
the  case  of  reversal  the  court  shall  make  special  findings  of  fact  based  upon 
evidence  In  the  record  and  conclusions  of  law  Indicating  clearly  all  respects  in 
which  the  agency's  decision  is  erroneous. 

. 183.490.  Agency  may  be  compelled  to  dot. — The  court  may,  upon  petition  as 
described  in  ORS  183.480,  compel  an  agency  to  act  wbero  It  has  unlawfully 
refused  to  act,  or  unreasonably  delayed  action. 

183.600.  Appeals. — Any  party  to  the  proceedings  before  the  circuit  court 
may  appeal  from  the  decree  of  that  court  to  the  Supreme  Court.  Such  appeal 
shall  be  taken  In  the  manner  provided  by  law  for  appeals  from  the  circuit  courts 
in  suits  In  equity,  - . 

Senator  Hruska.  Since  you  have  commenced  your  testimony,  Mr. 
Witness,  we  have  been  joined  by  the  junior  Senator  from  Massachu- 
setts, though  I see  now  that  he  has  left.  However,  Senator  Javits 
is  here  from  New  York  and  I will  ask  him  if  he  has  any  questions  at 
this  time. 

Senator  Javits.  I don’t  have  many,  but  I would  like  to  ask  the  wit- 
ness one  or  two  questions.  The  Oregon  law  was  passed  in  1D63;  is 
that  right? 

Mr.  Stassens.  Well,  wo  adopted  a form  of  fair  housing  in  1969. 
Senator  Javits.  In  1969.  Now  has  that  destroyed  the  real  estate 
business  in  Oregon  ? . 

Mr.  Stassens.  We  have  a4  unique  proposal  there.  We  have  what  I 
referred  to  as  a discrimination  bill  in  opposition  to  a discrimination 
law. 

This  law  in  Oregon  is  aimed  at  the  broker  himself.  The  property 
owner  in  our  State  still  has  a freedom  of  choice.  The  broker  does  not. 
Actually,  Senator,  I believe  that  in  Oregon  we  have  probably  had 
a unique  experience  because  basically  we  have  very,  very  little  racial 

{jroblems.  Possibly  this  is  because  we  are  considered  probably  the 
ast  of  the  frontiers.  The  Negroes  coming  to  Oregon  were  accepted 
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as  free  people,  and  I think  that  their  job  opportunity  is  probably 
greater  than  it’is  in  other  sections  of  the  country  I believe  that  there 
has  been  discrimination  against  the  Negro,  but  in  my  personal  opinion 
not  in  the  form  of  housing. 

They  have  been  discriminated  against  as  far  as  fair  employment  is 
concerned,  and  I believe  if  the  job  improvement  for  Negroes  would 
improve,  that  they  would  be  able  to  buy  a home^  wherever  they  could 
afford  to  buy.  one,  and  there  would  be  nothing  said.  I think  that  this 
is  pretty  much  proven  in  the  Northwest  States,  especially  the  State 
of  Oregon. 

Senator  Javtts.  So  that  whatever  the  law  dealt  with  in  terms  of 
realtors,  it  hasn  ’t  material  ly  spoiled  your  business.  It  is  a pretty  good 
business  out  there. 

Mr.  Stassens.  Of  course  the  law  was  put  in  and  naturally  some  of 
the  real  estate  people  in  Oregon  were  apprehensive.  However,  I 
can’t  speak  for  all  100  percent  of  the  real  estate  people  in  Oregon. 
There  are  some  8,500.  But  I can  speak  for  the  greatest  majority, 
and  I say  that  all  of  these  brokers  have  conscientiously  endeavored 
to  assist  m the  sale  of  all  property  to  any  one  that  wished  to  buy  it 
Senator  Javits.  My  point  is  that  the  law  hasn't  spoiled  your  busi- 
ness, has  it? 

Mr.  Stassens.  This  particular  law  lias  not. 

Senator  Javits.  Has  not 
Mr.  Stassens.  That  is  right. 

Senator  Javits.  So^  if  we  passed  a. similar  law  at  the  Federal  level, 
the  logic  of  it  is  that  it  shouldn’t  spoil  your  business  either,  should  it? 

Mr,  Stassens.  It  would  spoil  the  principle  on  which  this  Nation 
is  founded,  freedom  of  choice. 

Senator  Javits.  But  I am  talking  noW  about  the  practical  business 
aspect.  If  your  own  State  law  didn’t  spoil  your  business,  a similar 
national  law  wouldn't  spoil  your  business  either,  would  it? 

Mr.  Stassens.  I would  think  that  it  definitely  would  hurt  my 
business. 

Senator  Javits.  It  would  ? 1 

Mr.  Stassens.  Yes,  sir. 

Senator  Javits.  What  is  the  difference  between  a State  law  and  a 
Federal  law  ? 

Mr. ^ Stassens.  The  difference  in  my  opinion,  Senator,  is  that  if  3 
as  an  investor,  and  admittedly  the  investors  of  this  Nation  are  basi- 
cally responsible  for  its  tremendous  growth,  they  are  the  farsighted 
people  that  went  out  and  built  cities,  communities,  and  businesses, 

I would  say  that  if  I as  one  of  the^e  investors  were  required,  upon 
construction  of  real  estate  projects,  and  so  forth,  that  I would  have 
nothing  to  say  as  to  who  would  go  in  them  and  I would  hesitate  to  in- 
vest in  this  property. 

Senator  Javits.  T think  that  we  are  talking  at  cross  purposes.  You 
said  that  the  Oregon  law  didn’t  hurt  the  real  estate  business.  I said 
that  if  we  passed  a Federal  law,  similar  to  the  Oregon  law,  logically 
it  shouldn’t  hurt  tho  Oregon  real  estate  business  either,  should  it  ? 

Sir.  Stassens.'  Then  ^ misunderstood  you.  You ' are  correct. 
Senator  Javits.  That  is  correct?  : / ( 

Mr.  Stassens.  A similar  law  if  it  were  nationally  effective  I would 
say  it  wouldn’t  affect  us. 

/ , f 
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Senator  Javits.  Really  you  are  opposing  the  terms  of  this  law. , 
Mr.  Stassens.  This  new  bill? 

Senator  Javits.  The  terms  of  this  new  bill. 

Mr.  Stassens.  Yes.  . 

Senator  Javits.  Now  may  I ask  you  this  question.  _ This  law  is 
heavily  premised  upon  enforcement  by  the  individual  himself. 

We  will  get  into  the  ideology — I understand  your  point  on  that 
and  we  could  argue  at  great  length  on  that  I am  sure— but  os  a busi- 
nessman, do  you  think  a commission  enforcement  type  is  better  than 
an  individual  enforcement  type?  Do  you  feel  that  you  would  avoid 
a multiplicity  of  suits,  by  going  through  the  commission,  which  is  a 
quasi-judicial  body  and  that  therefore  it  is  to  be  preferred  from  the 
business  point  of  view? 

Mr.  Stasskns.  Well,  of  course  I personally  don’t  like  the  elimina- 
tion of  any  freedom  of  choice.  However,  in  answer  to  your  question, 
if  we  had  to  have  such  a thing,  the  program  as  we  have  it  in  Oregon, 
now  it  is  a part  of  our  State  real  estate  law  that  a broker  cannot 
discriminate,  and  if  action  is  brought  against  a broker  involving  dis- 
crimination, and  he  should  be  found  guilty,  he  will  lose  his  license 
to  sell  real  estate,  So  naturally  this  is  a policing  job  done  by  a com- 
mission, and  it  has  been  accepted  and  it  has  since  1959,  we  have  hod 
quite  a number  of  harassment  cases. 

But  to  this  date  none  of  them  have  proven  that  there  have  been 
actual  discriminations.  I believe  that  this  could  be  worked  out  very 
amiably  on  the  basis  of  a commission;  yes. 

Senator  jAvrre.  Thank  you  very  much.  Now  you  understand  too, 
of  course,  sir,  I noticed  that  you  and  the  Rhode  Island  people  talked 
about  price;  m other  words,  the  capability  of  the  individual  minority 
member  to  acquire  property. 

Of  course  there  is  nothing  in  this  legislation  that  deals  with  price. 
If  he  is  not  capable  of  buying  on  the  same  terms  as  anyone  else,  or 
at  least  as  another  offeree,  there  ,is  nothing  in  the  law  that  changes 
that. 

Mr.  Stassens.  No. 

Senator  Javits.  You  understand  that. 

Mr.  Stassens.  ■ Yes,  I .do. . In  one  of  my  offices,  Senator,  we  are  in 
the  north  end  of  Portland  where  probably  95  percent  of  the  Negro 
population  in  the  State  of  Oregon  resides,  and  consequently  we  sell  a 
number  of  houses  to  Negro  people,  and  our  problem  there  is  these 

nle,  due  to  the  type  or  jobs  that  they  have,  are  financially  unable 
ay  homes  in  an  area  of  their  desire,  and  their  desires  are  the 
same  as  any  one  of  us  American  people. 

They  want  homes  to  satisfy  the  needs  of  their  family,  and  they 
want  good  schooling  and  education  for  their  children,  and  that  is 
why  I made  the  statement  a moment  ago  that  if  all  of  our  efforts 
were  extended  that  are  now  being  extended  toward  this  forced  hous- 
ing bill,  were  extended  to  job  improvement  for  the  Negro  people, 
they  would  rise  on  their  own  merits  arid  they  would  bo  entitled  to 
buy  homes  wherever  they  desire. 

I could  sell  them  many  homes  in  other  areas,  but  their  credit  and 
financial  situation  won’t  allow  it.  I believe  that  this  is  the  answer, 
not  forced  legislation. 
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Senator  Javits.  Thank  you  very  mu6h. 

Senator  Hruska.  Very  well.  Thank  you,  sir,  for  your  appearance 
here. 

. Mr.  Stassens.  Thank  you  very  much  for  having  me. 

Senator  Hruska.  The  next  witness,  Mr.  Counsel. 

Mr.  Autry,  la  professor  Sparks  here  ? 

Senator  Hruska.  The  witness  is  absent  momentarily  from  the  com- 
mittee room,.  He  will  be  here  very  shortly.  We  will  take  a brief 
recess. 

(A  short  recess  was  taken.) 

Senator  Hruska.  We  will,  resume  the  session.  Counsel,  will  you 
call  the  next  witness, ^please. 

Mr.  Autry.  Mr,  Chairman,  the  next  witness  is  Bertel  M.  Sparks, 
professor  of  law  at  New  Y ork  University.  Professor  Sparks  received 
his  LI/.B.  degree  from  the  University  of  Kentucky  and  his  masters  and 
doctorate  degrees  from  the  University  of  Michigan.  He  is  the  author 
of  two  books  on  contract  and  property  law, 

Senator  Hritska.  Mr.  Sparks,  you  may  proceed  in  vour  own  way. 
You  have  filed  with  the  committee  a memorandum.  You  may  either 
highlight  it  or  you  may  read  it,  whichever  you  choose. 

STATEMENT  QF  BERTEL  M.  SPARKS,  PROFESSOR  OF  LAW,  NEW 

FORK  UNIVERSITY 

Mr.  Sparks.  Thank  you,  Mr.  Chairman.  If  I may,  I would  prefer 
to  present  the  statement,  and  if  there  are  any  questions  later,  I will 
be  glad  to  answer  them  as  best  I can. 

Senator  Hruska.  Very  well,  you  may  proceed. 

Mr.  Sparks.  First,  I am  deeply,  grateful  and  I feel  highly  honored 
at  the  privilege  of  being  before  this  distinguished  committee  to  pre- 
sent my  views.  This  is  especailly , true  in  view  of  the  fact  that  I am 
here  for  no  reason  and  in  no  capacity  other  than  that  of  being  a citizen 
of  at  free  Republic.  I am  not  representing  any  particular  group  or 
faction  or  special  interest  or  any  thing  of  that  sort. 

A person  might  be  against  a proposed  piece  of  legislation  because 
lie  does  not  approve  of  the  objectives  sought  or  he  might  approve  of 
the  objectives  but  still  be  opposed  to  the  particular  statute  because  he 
does  not  consider  it  a proper  means  of  achieving  the  desired  goals. 
It  is  assumed,  and  I am  willing  to  assume,  that  the  objectives  of  title 
IV  of  Senate  bill  8296  are  to  provide  additional  means  for  enforcing 
the  constitutional  provisions  for  e^jual  protection  of  the  laws  and  to 
give  to  Negroes,  and  possibly  other  groups,  a better  opportunity  to 
obtain  more  desirable  housing.  * 

These  are  worthy  goals  indeed  and  it  is  doubtful  if  anyone  can  be 
found  who  will  disagree  with  either  of  them. 

I assume  that  there  is  no  one  present  or  absent  who  would  disagree 
with  that. 

But  in  spite  of  the  good  intentions,  inquiry  must  toe  made  into  the 
actual  results  title  IV  is  likely  to  produce  in  the  marketplace.  For  I 
■believe  that  Daniel  Webster  Bpoke  the  truth  when' he  said  the  “Consti- 
. tution  was  made  to  gujird  tne  people  against  the  dangers  , of  good 
intentions.”  - > 
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In  the  popular  press,  the;  bill  is  being  referred  to  as  a civil  rights 
bill.  But  the  esperienced  legislator  can  never  be  content  with  lapels 
alonei  He ' must  ask  himself,  in  connection ; with  civil  rights, . what 
rights,  to  whom ! are  they  being  given,  and  who  is  giving  them  ? Upon 
these  questions  title  IV  is  extremely  ambigous.  It  purports  tq  giye  a 
right  to  everyone  to  purchase  or  lease  real  estate  without  regard  to 
his  “race,  color,  religion,  or  national  origin.”  But  that  right  already 
exists  in  every  instance  where  the  prospective  buyer  locates  the  de- 
sired housing  and  offers  the  price  for  which  a willing  seller  is  prepared 
to  sell.  ; t . 

That  brings  us  more  directly  to  the  question  as  to  how  title  IV  pro- 
poses to  improve  the  buyer’s  position.  A reading  of  the  bill,  espe- 
cially section  403,  makes  it  quite  clear  that  its  purpose  is  to  improve  the 
buyer’s  position  by  providing  for  him  a willing  seller  in  circum- 
stances where  a willing  seller  might  not  otherwise  be  available. 

There  are  a number  of  rather  extensive  enforcement  provisions 
concerningthe  bringing  of  lawsuits,  payment  of  attorney’s  fees,  and 
the  regulation  of  real  estate  brokers  and  financial  institutions.  Many 
of  these  are  of  highly  questionable  viability  within  themselves. 

I might  say  that  I have  assumed  that  a lot  of  them  were  put  in  there 
for  negotiating  purposes.  But  that  is  not  what  I am  going  to  talk 
about  now,  because  1 assume  they  are  all  in  one  way  or  another  to 
support  or  supplement  what  purports  to  be  the  one  basic  right  ex- 
tended to  the  buyer.  It  is  that  central  basic  provision  that  I wish  to 
discuss.  And  it  will  be  my  position  that  if  the  bill  is  enacted,  its 
principal  effects  will  be  (1)  to  reduce  the  total  amount  of  housing 
available  by  discouraging  building,  and  (2)  to  put  Negroes  and  other 
groups  the  legislation  is  intended  to  help  at  an  increasing  disadvantage 
in  their  attempts  to  buy  who, t is  available. 

The  bill  attempts  to  provide  a willing  seller  by  denying  to  every 
property  owner  fcne  right  to  consider  “race,  color,  religion,  or  national 
origin”  as  influencing  factors  in  the  selection  of  a tenant  or  customer. 
But  that  provision  raises  two  further  questions  of  primary  importance : 
(1)  What  personal  right  does  this  take  from  every  homeowner  in  the 
land?  and  (2)  What  effect  will  this  have  upon  the  ability  of  Negroes 
and  other  minority  groups  to  obtain  better  housing?  These  are  im- 
portant questions. . 

The  constitutional  prohibition  as  well  as  the  longstanding  legal 
tradition  against  the  taking  of  property  without  due  process  of  law 
brings  us  down  to  bedrock  as  to  the  meahing  of  the  word  <fproperty” 
arid  what  constitutes  a “taking.”  . The  question  is  an  important  one, 
not  only  because  of  the  provision  in  the  Constitution,  but  also  because 
of  its  significance  in  every  aspect  of  human  affairs,  I am  afraid  that 
my  discussion  on  this  point  will- appear  excessively  esoteric  to  some 
and  excessively  simple  and  unnecessary  to  others.  Whichever  group 
you  happen  to  be  in,  I beg  you  to  bear  with  rile  because  I believe  a 
careful  analysis  of  the  nature  of  th'e  property  being  taken  is  essential 
to  an  understanding  of  the  effect  this  bill  is  likely  to  have  in  the 
marketplace.'  <:'■  . \-:v-  , m'.  • >;•-  <>.•!  •. 

In  its  legal  sense,  the  wotd  “property”  does  not,  refer  to  material 
things  such  as  houses  andf  lands,  articles  of  clothing,  tools,  machinery, 
or  other  things  capable  of  being  owned.  But  rather  property  has 
reference  to  an  individual’s  legal  rights  with  respect  to  those  things. 
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There  is  the  right  to  use,  the.right  to  exclude  others,  the  right  to  sell, 
the  right  to  devise,  and  others.  A jierson’s  property  in  a given  object 
then  consists  of  the1  total  bundle  of  rights  he  has  in  mat  object.  Those 
different  rights  are  all  different  items  of  property^  They  are  not  all  of 
efiual  importance. 

' It  is  possible  that  one  or  more  of  them  may  be  taken  away  while  the 
others  ate  left  undisturbed.  One  of  the  dangers  inherent  in  this  pos- 
sibility is  that  we  might  consent  to  having  them  taken  away  one  by 
Pile  until  there  is  scarcely  anything  left  in  the  bundle.  Another  danger 
is  that  we  might  let  one  slip  away  thinking  that  we  can  hold  on  to  all 
the  others  and  then  discover  too  late  that  that  one,  the  one  we  have 
surrendered,  is  the  one  upon  which  the  very  existence  of  all  of  the 
others  essentially  depend. 

The  .particular  right  Involved  in  title  IV  is  the  right  to  sell.  And 
here  I am  using  the  word  “sell”  to  include  the  right  to  transfer  for  a 
term,  that  is  to  say,  the  right  to  rent  or  lease.  In  an  effort  to  evaluate 
the  importance  or  that  particular  right  it  might  be  well  to  begin  by 
reminding  ourselves  briefly  of  a bit  of  history  that  all  of  us  have  been 
taught  but  which  we  might  have  a tendency  to  forget  in  this  age  when 
we  are  more  concerned  with  the  enjoyment  of  the  fruits  of  freedom 
than  we  are  with  the  sacrifices  necessary  to  achieve  it.  And  I might 
say  necessary  to  maintain  it. 

And  if  I seem  to  dwell  too  long  on  what  appears  to  be  history  of  a 
bygone  age,  my  purpose  is  to  call  attention  to  the  fact  that  the  right 
to  sell,  the  right  that  is  under  attack  in  title  IV,  is  the  very  right  which 
supports  and  sustains  most  of  the  civil  and  political  liberties  held 
sacred  by  all  Americans.  While  we  might  overlook  that  fact  in  our 
day,  the  Founding  Fathers  certainly  did  not  forget  it  in  theirs. 

From  the  very  foundation  of  our  Republic,  and  in  English  juris- 
prudence even  before  that,  down  to  the  present  time,  our  legal  system 
has  considered  the  right  to  sell  as  an  essential  feature  of  any  free 
Society.  Some  of  our  State  constitutions  have  provisions  declaring  the 
right  of  property  to  be  “before  and  higher  than  any  constitutional 
sanction.”  (Arkansas  constitution,  art.  2,  sec.  7.) 

And  more  recently  it  has  been  declared  that,  “In  organized  societies 
the  degree  of  liberty  among  human  beings  is  measured  by  the  right  to 
own  and  manage  property,  to  buy  and  sell  it,  to  contract.”  (Garber, 
“Of  Men  and  Not  of  Law”  34  (1966) .) 

Now  one,  certainly,  is  justified  in  asking  whether  all  these  asser- 
tions are  mere  examples  of  holiday-rhetoric  or  whether  they  actually 
do  epitomize  the  lifeblood  of  freedom  and  the  building  blocks  6f  a 
free  society  and  economic  stability i 
A close  examination  will  reveal  that  it  was  the  right  to  sell,  tp  give 
away,  or  even  to  dissipate  one’s^nterest  in  property  that  enabled  the 
serfs  and  villeins  of  the  feudal  period  to  emerge  from  their  servile 
status  to  the  status  of  freemen.. 

Maybe  it  doesn’t  appear  that  there  is  any  need  to  go  back  to  that, 
but  I think  there  is.  It  puts  us  right  in  our  present  predicament. 

The  men  who  occupied  the  land  and  tilled  the  isofl  were  referred 
to  as  freemen  evteh  in  ttip  feudal  period,  but  then j as  is  true  in  the 
minds  of  some  men  even  now,  freedom  had  become  deeply  involved  in 
semantics.  A freeman  in  that  period  could  not  transfer  his  holdings, 
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which  impractical  experiettcemCant  he  could  not  cash  in  On  the  fmit 
of  his  6Wn  labor  without  the  conecrit  bf  hie  lord^his  lord  representing 
an  ascending  political  hierarchy  with  the  crown,  in  other  words  the 
state,  as1  the  Ultimate  authoriw.  . ■ • 't  . ; , 

Or  course  the  lord  was  under  a similar  burden  so  far  as  his  efforts 
to  transfer  his  Own  holdings  were  concerned.  But  his  position  was 
different  in  that  his  holdings  were  larger  and  of  a higher  order*  He 
was  economically  secure  ana  had  a comfortable  income.  ^ 

' it  was  the  fellow  who  had  the  least  that  Was  under  the  heaviest  bur- 
den for  unjtil  the  man  higher  up  let  loose,  there  was  nothing  available 
for  the  inan  on  the  bottom  to  acquire.^  And  whether  a clog  On  the 
right  to  sell  is  labeled  a medieval  doctrine  of  feudal  tenure  or  a Civil 
Bights  Act 'Of  1966,  its  effect  in  the  marketplace  will  be  the  same  arid 
the  man  at  the  bottom  will  still  be  thC  loser. 

Of  course  it  must  be  recognized  that  during  the  feudal  period  there 
were  restrictions  upon  the  tight  of  inheritance,  use,  and  other  incidents 
of  property  ownership  as  well  as  upon  the  right  to  transfer.  But  the 
point  to  be  made  here  is  that  the  right  to  sell  was  the  particular  right 
that  held  the  center  of  the  stage,  and  until  that  right  was  achieved, 
political  freedom  and  the  whole  gamut  of  oivil  rights,  that  we  like  to 
talk  about  so  much,  lay  dormant,  and.it  will  become  dormant  again, 
And  that-  right  to  sell,  that  economic  mobility,  or  in  the  jargon  of  the 
profession' that  freedom  of  alienation,  boon  became  the  chief  factor 
m the  development  of  individual  freedom  of  all  kinds  and  it  stimulated 
the  economic  development  of  property. 

When  the  occupant  of  land  became  free  to  sell  at  a price  agreeable 
to  him  without  seeking  the  consent  of  his  lord  and  without  paying  a 
line  to  his  lord  for  having  done  so,  he  began  to  take  oh  the  coloration 
of  a freeman  in  the  true  sense  of  that  wOrd. 

This  might  sound  rather  obvious  to  us,  but  we  should  remember  that 
that  right  to  transfer  land  has  not  prevailed  throughout  the  world 
and  lias  not  prevailed  throughout  history.  But  where  it  has  prevailed 
happens  to  be  that  particular  area  of  the  earth’s  surface  where  the.  bet- 
ter things  of  life  we  might  say,  the  comforts,  have  been  developed. 

Ownership  took  on  new  meaning.  It  included  a power  to  cash  in  as 
well  as  a power  to  use.  And  when  that  freedom  was  obtained  men  no 
longer  remained  serfs,  they  no  longer  remained  slaves,  arid  the  economy 
no  longer  remained  static.  It  is  no  mystery  that  the  real  beneficiaries 
of  this  political  and  economic  transition  were  those  who  possessed  the 
least,  it  was  the  “have  nots”  rather  than  the  “haves.”  \ 

' With"  free  economic  mobility  the  fellow  at  the  very  bottom  of  the 
heap  could  exchange  his  services  for  a share  in  what  was  held  by  the 
man  near  the  top.  In  this  system  of  free  exchange,  not  Only  Was  there 
no  ttec&sity  for  Serfs  or  slaves  but  there  ceased  to  be  any  place  for 
parasites.  Property  tended  to  shift. to  those  who  put  it  to  the  most 
economic  use.  Ana  there  emerged  thd  day.  Of  plenty  which,  although 
It  is  unique  in  the  history  of  the  world  and  is  to  this  day  confined  to  a 
comparatively  small  part  of  the  earth’s  surface,;  it’  is  so  taken  for 
granted  jh  this  country ' that  we  tend  to  forget  its  source.  : V [ ; 

Bait  this  personal  liberty , to  deal  in,  dispose  of,  end  profit  from  own- 
ership of  property  did  not  come  at  a single  stroke  nor  Will  it  be  lost 
at  a smgle  stroke.  Its  coming  was  a step-by-step  process  ih  whicheOch 
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step  was  characterized  by  abitter  struggle.Those  who  are  already 
wealthy*  who  are  already  entrenched,  who  “have  it  made/’  are  niore 
likely  to  be  interested  in-preserving  their  holdings  than  they,  are  in 
searching  for  easier  means  of  transferring  it.  But  unless  that  right 
to  transfer  is  recognized  and  is  readily, available,  the  “have  not”  fejlpw 
has  little  opportunity  to  improve  his  lot.  The  legal  history  from  the 
feudal  period  into  the  industrial  economy  of  our  present  era  can  be 
quite  accurately  described  as  & struggle  foran.  expansion  of  tlie  rights 
of  property  ownership  available  to  the  individual  and  it  can  be, as- 
serted with  a high  degree  of  confidence  that  if  we  retreat  back  into  a 
lethargic,  age  of  tyranny,!  it  will  be  a step-by-step  surrender  of  those 
same  personal  rights.  And  let  no  one  forget  that  it  is  a personal  right 
that  we  are!  dealing  with  in  title  IV..  It  is  the  right  of  an  individual 
to  deal  with  the  fruits  of  his  own  labors  in  the  way  that  seems  most 
pleasing  to  him.  And  if  he  is  notfreeto  sell  that  which  he  acquires, 
he  will  be  much  less  interested  in  acquiring  it;  If  the  restrictions  im- 
posed by  title  IV  are  imposed  upon  the  ownership  of  property,  it  is 
inevitable  that  there  will  be  less  incentive,  to  acquire,  build,  and  de- 
velop. This  means  that  there  will  be  less  housing  and  you  will  not 
improve  the  housing  of  Negroes  or  anyone  else  by  reducing  the  total 
amount  of  housing  available.  - . 

; You  might  point  out  to  me  that  title  IV  doesn’t  take  away  the  right 
to  sell,  that  it  takes  away  , only  a limited  part  of  that  right,  that  is  to 
say  the  right  to  select  one’s  own  customers,  and  that  is  true.  But  how 
much  have  you  withdrawn  from  the  rights  of  a prospective  seller  when 
you  have  withdrawn;or,even  restrictedhis  power  to  choose  the  persons 
with  whom  he  deals?  . , 

There  is  a 1905  decision  in  the  North  Dakota  Supreme  Court  [HoUen 
v.  Trydahl,  134  N.W.  2d  851  (N.D.  1966)3  that  casts  some  light  here. 
It  held  that  freedom  to  select  one’s  customers  was  such  an  inherent 
part  of  ownership  that  an  arrangement  entered  into  by  the  voluntary 
act  of  private,  parties  requiring  an  owner,  even  though  offering  his 
property  to  a particular  person  before  being  permitted  to  sell  to  any- 
one else,  was  void. 

In  the  North  Dakota  case  the  restriction  wasn’t  imposed  by  the 
State.  No  principles  of  constitutional  law  were  involved.  Neverthe- 
less the  North  Dakota  Supreme  Court  considered  even  this  mild  re- 
striction on  the  power  to  select  one’s  own  customers  such  a state  of 
ownership  that  it  was  not  to  be  tolerated’in  a free  society,  even  where 
the  parties  to  desired.  . r. 

It  is  doubtful  if  very  many  of  oub  courts  will  go  quite  as  far  as  the 
North  Dakota  court  did,  but  it  does  illustrate  the  importance,  at  least 
some  judges  have  attached  to  the  doctrine  of  economic  mobility: 

Title  IV  proposes,  not  only  to  permit  a much  greater  restriction  on 
the  freedom, to  select  customers^ but  to  impose  that  restriction  without 
tegard  to  the  wishes  of  the  parties.  t .j,  . ... 

Now  to  say  that  a provision  such  as  title  IV  will  discourage  building, 

1 and  thereby  make  less  housing  available  is  no  idle,  guess. ; Any  kind  of 
building,  whether  it  be  individual  homes  or  apartment  houses,  calls 
for  a substantiali  investment ! ; It  requires  the  assumption:  of  substan- 
tial responsibility.,  ' :•  H-  'u-  *.  . t.‘. ; ; . f,  v , . V,  v , ■ : . 

Thbre.  will  always  be  some  people  whowillprefer  the  relativfe  calm 
of  remaining  a tenant  to  the  responsibility  and  uncertainty  involved 
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in  ownership.  And  the;  tenant  by  preference  group'  will1  necessarily 
be  enlarged  by  anything  that  increases  the  risks  of  ownership  without 
offering  commensurate  nope  of  reward.  ’ 

There  are  a number  of  Suites,  as  you  gentlemen  are  all  well  aware, 
that  already  have  laws  similar  to  title  IV,  although  I do  not  know  ox 
any  that  is  quite  so  broad  in  the  extent  of  its  coverage.  T have  not 
heard  or  read' anything  to  indicate  that  housing  is  any  more  readily 
available  to  minority  groups  in  these  States  than  it  is  elsewhere.  Nor 
should  anyone  be  surprised  at  that. 

The  so-called  ghettos,  where  members  of  a particular  racial  or  re- 
ligious group  are  congregated  in  large  numbers  are  not  brought  about 
by  the  refusal  of  landowners  in  other  areas  to  sell  to  the  members  of 
that  racial  or  religious  group.  The  thing  that  prompts  a free  man  to 
sell  is  his  own  self-interest,  and  the  price  he  receives  is  far  more  impor- 
tant in  the  marketplace  than  is  the i racial  Characteristics  of  the  person 
from  whom  the  price  is  being  obtained.  : ‘ 

' Some  of  the  high  concentrations  of  a particular  racial  or  religious 
group  have  developed  because  the  members  of  that  particular  group 
chose  to  live  near  each  other.  Others  have  developed  because  the  mem- 
bers of  conflicting  racial  or  religious  groups  have  moved  away.  This 
tendency  to  move  away  until  fclie  minority  becomes  the  majority  is 
probably  the  biggest  single  factor  in  the  development  of  what  is  popu- 
larly known  as  ghettos  or  ghetto  areas. 

I believe  that  each  one  of  you  can  confirm  that  within  your  own 
experience,  if  you  will  just  take  a serious  look  at  the  Negro  sections  of 
the  cities  with  which  you  are  familiar— riot  what  I say,  not  what  you 
read,  not  anything  else.  ' Just  look  at  those  areas  with  which  you  are 
personally  familiar  and  I dare  say  that  you  will  find  very  few  if  any 
that  have  developed  because  of  a refusal  of  persons  outside  that  area 
to  sell  to  Negro  customers. 

What  you  are  more  likely  to  find  is  that  a once  thriving  white  popu- 
lation has  moved  away.  That  is  precisely  what  is  happening  in  New 
York  City,  especially  Manhattan  at  the  present  time.  And  New  York 
City  was  one  of  the  first,1  if  not  the  first,  localities  in  the  country  with 
a so-called  fair  housing  law.  And  although  it  started  in  the  city,  it 
was  sopn  extended  to  the  Whole  State. 

There  is  ho  evidence  that  I have  been  able  to  see  anywhere  that  the 
statute  has  had  any  effect  on  the,  continued  tendency  of  Negroes  and 
Puerto  Bicahs  to  become  concentrated  in  particular  areas.  Title  IV 
makes  no  provision  jfpr  preventing  whites  from  moving  away  from 
these  areas.  We  ihay  say  it  would  be  sad  if  .it  did,  but  it  doesn’t.  And 
yet  this  tendency  to  ihove  away;  not  the  tendency  to  keep  others  from 
buying,  appears  to  havC  been  the  principal  factor,  in  the  development 
of  the  existing  ghettos."  . . 

But  eveh  if  the  freedom  to  select  one’s  Own  customers  should  be 
considered  less  important  than  I have  indicated,  and  if  it  did  not  have 
any  depressing  effect  upon  the  economy  Slid  did  not  curtail  the  total 
housing  available,  the  question  still  remains'  as  to  Whether  title  IV  Wip 
make  it.  easier  for  a'Negro  or  meiiahey  of  soihe  other  minority  grphp 
,to  purchase  appropriate quarters.  ' ' ■ : ,/;■'/  , ; V 

! X should  like  to  reduCethkt  toVery  sim pie  terms  and  discuss  it  from 
the  point  of  view  of  a homeowner  who  is  ready  to  sell  Ms1  house  and 
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has  listed  it  with  a real  estate,  broker,  When  a prospective  buyer 
presents  himself j there  are  many  factors  to  be  considered  and  many 
reasons  might  arise  as  to  why  the  seller  does  not  wish  to  deal  with  that 
particular  buyer.  The  most  important  of  these  is  usually  the  buyer’s 
financial  position.  . . . 

Concerning  that  one  item,  uncertainties  and  doubts  might  arise  that 
cannot  be.  objectively  demonstrated,  but  which  are  sufficient  to  dis- 
courage the  seller,  who  will  then  choose  not  to  deal. 

Or  on  purely  subjective  grounds,  but  for  reasons  sufficient  to  him- 
self^ the  seller  might  suspect  that  the  buyer  has  such  a personality  that 
he  will  be  difficult  to  deal  with1  on  the  matter  of  the  transfer  of  posses- 
sion, condition  of  the  premises  at  the  time  of  transfer,  or  some  other 
relevant  circumstance  of  that  sort.  For  any  one  of  these  reasons,  or 
for  no  reason  at  all,  the  seller  might  elect  to  do  business  or  he  might 
elect  not  to  do  business  with  that  particular  buyer  who  has  presented 
himself. 

' If  title  IV  becomes  law,  how  have  you  changed  the  situation  ? If 
title  IV  becomes  effective,  a potential  seller  will  be  in  precisely  the 
same  position  as  we  have  described,  except  for  one  thing.  In  his  mind 
now  all  customers,  all  prospective  buyers,  are  divided  into  two  groups^ 
In  the  usual  situation,  for  this  is  tne  main  target  of  the  limitation, 
one  group  will  be  whites  and  the  other  group  will  be  Negroes.  Let’s 
say  that  our  particular  seller  is  unconcerned  as  to  the  race  of  the  buyer, 
but  he  is  still  interested  in  these  various  objective  factors  previously 
mentioned. 

Title  IV  tells  him  that  if  he  rejects  a white  buyer  for  whatever 
reason,  no  explanation  will  be  called  for.  But  if  he  rejects  a Negro 
buyer,  he  will  subject  himself  to  possible  litigation,  and  the  necessity 
of  proving  that  the  Negro  was  not  rejected  because  of  his  race.  What 
kind  of  proof  will  he  present  ? 

As  already  indicated,  many  of  the  usual  reasons  for  refusing  to  deal 
with  a customer  are  subjective,  and  they  are  not  susceptible  to  judicial 
proof.  But  even  if  our  seller  succeeds  in  his  proof,  he  will  have  been 
subjected  to  troublesome,  embarrassing,  and  expensive  litigation,  in 
which  no  good  citizen  desires  to  become  involved.  Faced  with  this 
situation,  with  these  two  groups  and  these  two  prospects,  what  is  the 
seller  most  likely  to  do?  If  he  is  at  all  prudent,  he  will  avoid  seeing 
any  colored  buyers, 

Now  l realize  that  the  proposed  law  prohibits  this,  but  such  a pro- 
vision just  can’t  be  enforced..  It  htj£  been  analogized  by  some  people 
before  this  committee  as  being  somewhat  similar  to  the  prohibition, 
but  I think  that  is  treating  it  top  fairly.  I would  say  it  is.  much 
more  analogous  to  a law  prohibiting  a man.  from  kissing  his  own  wife 
in  his  own  home  after  dark.  Anyone  who  knows  anything  about  the 
buying  and  selling  of  real  estate  knows  Low  easy  it  is  to  avoid  offers 
he  doesn’t  want  to  receive.  ; 

One  method  that  I am  told  is  currently  a common  practice  in  some 
areas  where  State  laws  similar  to  title  Tv  are  already  in  effect  is  that 
Of  managing  hot  to  bo(  at  Home  when  the  broker  shows  up  with  a 
Negro  to  look  tit  the  house.  There- are  many  waysf  that  this  can  be 
done  and  still  be  absolutely  immune  from  tljie  detection  by  even  skillful 
investigators.  . • . • ' ( 
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But  this  is  only  one  method  of  never1  receving  this  unwanted  offer, 
and  while  it  has  some  practical  shortcomings,  I assure  you  that  there 
are  lots  of  ways  that  can  be  used,  andno.broker’s  office  need  he  con- 
fined to  any  particular  Scheme* 

The  important  thing  here  is  what  title  IV  has  done  to  the  Negro. 
The  seller  m our  illustration  had  no  objection  to  selling  to  Negroes.  In 
the  absence  of  title  IV,  he  would  have  had  no  objection  to  seeing  them 
or  selling  to  any  one  of  them  who  Otherwise  met  with  his  approval. 
But  now  the  danger  of  litigation  that  has  been  forced  upon  nim  is 
going  to  force,  him  into  searching  for  devious  ways  to  avoid  ever 
receiving  the  offers  that  he  would  have  otherwise  been  happy  to  receive 
and  possibly  have  been  Happy  to  accept. 

Or  let’s  take  another  illustration.  There  is  the  university  profes- 
sor who  takes  a year’s  leave  of  absence,  in  order  to  accept  a temporal^ 
appointment  at  another  institution  as  a visiting  professor.  He  plans 
to  move  his  family  to  the  new  location  for  1'  year.  He  would  like  to 
rent  his  house,  and  he  has  no  objection  to  renting  it  to  a Negro.  But 
he  wants  to  be  reasonably  sure  that  he  can  trust  the  tenant  to  take 
reasonably  good  care  of  his  furniture. 

He  also  knows  that  if  lie  rejects  a prospective  tenant  who  happens 
to  be  a Negro,  he  might  be  called  upon  for  the  same  kind  of  proof 
that  was  demanded  of  the  seller  in  our  previous  illustration.  But 
here  the  real  reasons  are  likely  to  be  even  more  subjective  and  less 
susceptible  of  proof  than  they  were  when  a sale  was  involved. 

As  a result,  the  professor  is  likely  to  employ  some  scheme  similar 
to  that  used  by  the  seller,  or  he  might  decide  to  avoid  the  difficulty  by 
leaving  his  house  vacant  for  the  year. 

If  he  chooses  the  former,  a prospective  Negro  tenant  has  been  de- 
prived of  the  opportunity  to  bid  on  an  accommodation  that  was  actu- 
ally on  the  market.  If  he  chooses  the  latter,  there  will  be  one  less 
housing  unit  in  that  city  that  year  than  would  otherwise  have  been  the 
case.  In  one  instance,  Negro  tenants  are  the  losers;  and  in  the  other, 
all  tenants,  both  Negro  and  white,  are  losers. 

Someone  might  ask  “what  about  the  seller  who  refuses  to  sell  for  no 
reason  other  than  the  race  of  the  buyer  ?”  We  must  assume  that  some 
sellers  of  that  type  do  exist,  but  I would  suggest  that  any  estimate 
of  their  number  is.  likely  to  be  based  more  on  emotion  than  it  is  on  fact. 

It  should  be  pointed  out,  however,  in  order  for  them  to  exist  at  all, 
there  will  have  to  be  a seller  who  is  more  concerned  about  the  race  or 
his  buyer  than  lie  is  for  the  purchase  price  that  he  receives.  - I doubt 
if  there  are  very  many  sellers  who  are  that  oblivious  to  the  power  of 
the  dollar.  But  even  if  they  exist  in  large  quantities,  they  will  always 
have  available  to  them  all  the  devious  subtleties  employed  by  the  non- 
prejudiced  sellers  who  are  merely  trying  to  avoid  exposure  to  litiga- 
tion. Their  apprehension  will  be  next  to  impossible. 

• If  title  IV  becomes  law,  it  is  going  to  have  two  significant  effects^  in 
my  judgment.  It  is  going  to  discourage  building,  and  it  will  deprive 
the  members  of  minority  groups  of  opportunity  to  compete  for  tjbe 
housing  that  remains  available.  The  entire  bill,  gentlemen,  should 
be  rejected. 

Senator  Hruska.  Thank  you,  Professor  Sparks,  for  your  statement, 
It  represents  a fine  addition  to  our  record  on  this  very  important 
legislation.  : ! ; . 
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You  have  gone  into  some  ofthe  situations. where,  by  devious  routes, 
a,  seller,  a potential  seller,  or  one  who  wants  to  sell,  could  probably 
circumvent  the  law.  ■?  You  have  also,  outlined  some  of  the  unfairnesses 
that  might  be  thrust  upon  him  in  certain  specific, situations, 

. One  situation  which  lias  been  called  to  our  attention,  and  discussed 
in  some  detail  is  this : Where  a price  will  be  asked  let  us  say  for  theprnv 
poses  of  convenience,  a price  of  $20,000.  All  of  us  know  what  hap- 
pens when  a house  is  offered  for  sale.  A price  of  $20,000  is  quoted, 
and  perhaps  it  will  be  a price  that  the  owner  at  that  time  would  bo 
willingtoaccept. 

A potential  ouyer  appears  and  says,  “I  will  buy  it.”  He  will  offer 
$18,000  rather  than  the  $20,000. . And  the  offer  is  refused. 

Time  goes  oh.  The  owner  must  sell  for  some  reason.  The  man 
who  bid  the  $18,000  disappears.  He  is  not  there  to  renew  his  offer. 
Eventually  the  house  is  sold  for  $17,000. 

Now,  under  those  aircumstances,  if  that  prospective  buyer  who  bid 
$18,000  can  come  along  and  show  that  the  actual  sale  was  for  $17,000 
to  a white  man,  and  He  himself  was  colored,  what  do  you  think  the 
court  will  do  under  circumstances  of  that  kina  by  way  of  entertaining 
proof?  What  would  be  the  situation  with  reference  to  the  owner  of 
that  house  in  a legal  way  ? 

Mr.  Sparks.  It  is  very  difficult  to  predict  precisely  what  would  hap- 
pen there,  but  what  I would  expect  to  happen,  if  I understood  you  cor- 
rectly, it  is  the  Negro  buyer  who  offered  at  one  time  $18,000  for  a 
house  that  is  now  sold  for  $17,000  ? 

, Senator  Hruska,  That  is  right, 

Mr.  Sparks.  Once  lie  has  shown  that  fact,  I think  that  there  is  going 
to  be  such  a presumption  against  that  seller  in  most  of  our  courts  that 
he  is  going  to  be  in  real  trouble,  and  I think  what  is  an  even  greater 
danger  is  that  when  lie  is  about  to  sell  it  for  $17,000,  but  he  hasn’t 
really  sold  it  yet,  and  our  Negro  buyer  who  offered  $18,000  will  come 
into  court  asking  for  injunctive  relief. 

The  court  will  enjoin  our  seller  from  selling  it  at  all.  And  now  let’s 
suppose  that  our  seller  can  go  on  through  with  his  proof,  and  that  he 
can  convince  the  court  that  his  reason  was  not  racial.  By  the  time  he 
is  through  with  his  litigation,  it  is  likely  that  both  buyers  will  have 
faded  away,  and  he  still  has  an  unsold  house,  I think  that  is  really 
likely  to  be  the  result. 

Senator  Hruska.  That  was  in  the  thinking  of  those  who  have  ad- 
vanced that  type  of  situation.  The  restraining  order,  even  the  tem- 
porary restraining  order  provided ‘for  is  a pretty  severe  remedy; 

Mr.  Sparks.  Yes;  it  is. 

Senator  Hruska.  A pretty  severe 'remedy,  and  one  in  which  nor- 
mally there  is  required  the  posting  of  a bond. 

Mr.  Sparks.  And  unfortunately  we  have  the  specific  provision  in 
this  bill  as  it  now  stands  that  not  only  will  he  not  have  to  post  a 
bond,  he  will  not  have  to  be  responsible  for  attom&y’s  fees.  He  can 
do  it  purely  for  annovanco,  with  nothing1  to  lose.  . 

Senator  Hruska.  What  about  the  man  who  does  come  along  and 
buy  a house  from  a seller?  What  assurance  will,  he  have  that  there 
are  no  clouds  against  tqe  title  of  that  house  on  account  of  dealings 
of  that  seller  with  someone  else  which  wer§  not  successful  aid  not 
fruitful  toward  the  sale? 
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' Mr.'  Spark*),  I hstvpi  'thqiight  of  that  vety  thifiJ  i here,'  and  So  far 
as  Any  thing  I can  fiiid  in  the  bill,  it  doe^tspeoifically  coyer  it*  but. 
irt  view  of  this  provision  for  injunctive  relief,  for  equitable  relief  bl 
all  kihds,  it 'is  adihteta1  completely  blanket  elause,  I assume 'that  the 
sale  might  be  set  aside,  and  if  it  is,  well,  then  all  real  estate  titles'  ar$> 
going to.be uncertain.  . , Jr  : ■ s! 

Senator  Hruska.  And  there  is  a period  of  6 mohths  within  which 
suit  may  be  brought.  . . i : . >?i  t r..; 

Mr.  Sparks.  Eight.  ' i f ;; 

Senator  Hruska.  And  until  that  time  has  run  there  would  b^  a 
cloud  os  we  lawyers  like  to  call  it,  a cloud  on  the  passage  of  title. 

■Mr.  Sparks.  And  Once  We  have  a decision  to  that  effect'  in  Chart, 
we  have  immediately  clouded  titles  everywhere. ! Eveii  assuming  that 
some  lawyers  are  not  afraid  of  the  bill  itself.  As  soon  as  vre  have  the 
decision  we  do  have  that  cloud,  and  real  estate  transactions  are  going 
to  be  in  a state  of  turmoil  that  they  have  not  been  in  in  this  country 
heretofore.  _ 

Senator  Hruska.  Of  course,  we  could  require  that  the  moiiey 
put  in  escrow  for  6 months  and  the  transaction  be  consummated  6 
months  later,  but  that  would  represent  a real  impediment  in  the 
ordinary  course  of  commerce,  wouldn’t  it  ? 

Mr.  Sparks.  More  than  that.  Usually  when  you  are  buying  a 
house,  if  it  is  a house  for  a home,  it  is  because  you  are  moving  to 
that  community  and  you  need  to  get  in  it.  And  if  it  is  for  business 
purposes,  which  could  be  equally  covered  here,  the  situation  is 
| equally  bad.  If  I am  ready  to  go  into  business,  I am  either  going 
to  go  into  business  or  I am  not.  X can’t  wait  6 months  for  the  deter- 
mination of  this  title  before  I do  any  building  on  it. 

Senator  Hruska,  Mr.  Counsel,  have  you  any  questions? 

Mr.  Autry.  Just  two,  Mr.  Chairman. 

Professor,  it  has  been  called  to  the  subcommittee’s  attention  that 
successful  voluntary  projects  have  been  assumed  around  the  country  in 
integrated  communities  whereby  neighbors  get  together  and  establish 
arbitrary  quotas  and  maintain  an  integrated  community. 

Since  these  actions  are  by  definition  based  upon  sale  according 
to  race  and  color,  this  would  be  absolutely  outlawed  by  this  bill! 
wouldn’t  it? 

Mr.  Sparks.  I would  assume  that  it  would.  You  asked  for  my 
opinion.  If  it  is  at  all  relevant  further,  I think  that  kind  of  ar- 
rangement is  extremely  unwise  in  any  event,  because  what  you  are 
doing  then,  you  are  laying  down  racial  or  national  origin  patterns 
for  housing  and  for  living  and  for  business.  You  are  really  estab- 
lishing the  very  thing  which  we  thought  we  were  wanting  to  get 
away  from. 

Mr.  Autry.  Professor,  the  Attorney  General,  as  you  may  know, 
advanced  two  theses  to  justify  this  legislation : first,  humanitarian — 
more  housing  should  be  available  to  Negroes;  and  secondly,  that  the 
absence  of  a title  IV  provision  nationally  provides  us  with  an  adverse 
impact  on  interstate  commerce. 

I think  your  conclusion  is  that  title  IV  would  have  exactly  the 
opposite  effect  of  that  which  the  Attorney  General  professes. 
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■ Mi*.  Sparks.  That,  is  my  position.  I cannot  conceive  of  how 
you  are  going  to  increase  the  quantity  of  housing  available  by  maIj:T. 
mg  it  ©ore  difficult  to  build  a house,  and  yon  are  not  going  to  i$t 
crease;  the  amount  of  housing  available  by  imposing  extra  burden^ 
upon  the  man  who  sells  a house.  You  are  making  it  more  difficult 
for  him  to  sell,  t t. 

, You  are  making  it  more,  difficult  for  him  to  get  rid  of  it. . You 
are  complicating  his  building,  t You  are  imposing  added  burdens 
upon  his  ownership.  If  he  decides  to  rent  it,  he  is  at  the  same  dis- 
advantage, only  even  more  so. 

Mr,  Aijtry.  Thank  you,  Mrr  Chairman. 

Senator  Hruska.  Thank  you,  Professor  Sparks,  for  your  ap- 
pearance before  this  subcommittee. 

Mr.  Sparks.  Thank  you. 

Senator  Hruska.  We  stand  in  recess  until  10:30  tomorrow  morn-* 


ing  in  this  same  chamber. 

(Whereupon,  at  1:15  p.m.,  a recess  was  taken  until  10:30  a.m., 
Wednesday,  June  16, 1966.) 
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WEDNESDAY^  jftttfE  16,  1966 

U.S.  Senate,  ; 

Subcommittee  on  Constituttonaij  Kiohts 

op  the  Committee  on  the  Judiciary, 

Washington,  D.O. 

The  subcommittee  met,  pursuant  to  recess,  at  10:35  Ami,  in  room 
2228^  New  Senate  Office  Building,  Senator  John  L.  McClellan 
presiding. 

Present':  Senators  McClellan  and  Javits. 

Also  present:  GCorge  Autry,  chief  counsel;  H.  Houston  Groomo, 
Lawrence  M.  Boskir,  and  Lewis  W.  Evans,  counsel ; and  JoKn  Baker, 
minority  counsel.  ■ 

Senator  McClellan.  The  committee  Will  come  to  order.  ^ 

Senator  Ervin  is  chairman  of  this  subcommittee.  He  is  unable  to 
be  present  today  but  he  had  hearings  scheduled  and  some  witnesses 
were  advised  they  coiild  teStify  today,  and  in  order  not  to  incon- 
venience them,  and  with  the  view  of  also  proceeding  expeditiously 
With  tliese  hearings,  he  dsked  if  I would  preside  in  liis  absence,  which 
I agreed  to  do.  I am  adtised  that  other  members  of  the  subcommittee' 
may  be  able  to  attend  during  the  morning.  Some  of  them  will  be 
i late.  There  is  no  one  else  present  as  of  how  but  I see  no  reason  why 
we  cannot  proceed.  . 

Our  first  witness  this  morning  is  Mr.  Charles  J.  Bloch,  attorney,  of 
Macon,  Ga.,  who  is  appearing,  as  I understand  it,  at  the  invitation  of 
the  chairman  of  the  subcommittee,  Senator  Ervin, 

Mr*  Bloch,  we  are  very  glad  to  have  you.  I notice  you  have  a pre- 
pared statement,  do  you? 

STATEMENT  OF  CHARLES  J.  BLOCH,  ATTORNEY  AT  LAW, 

MAC0N,  OA. 

Mr.  Blooh.  Yes,  sir. 

Senator.  McClellan.  . Do  you  wi,sh  to  read  your  statement?  t 

Mr.  Blocii.  I would  prefer  to  read  from  the  statement,  skipping 
parte  of  it.  . 

Senator  McClellan.  I direct,  the  reporter  that  any  part  of  the 
statement  that  Mr.  Bloch  may  not  read  will  be  inserted  in  tlie  record 
as  if  read  at  the  proper  place,  . . . 

Very  well,  Mr.  Bloch,'  you  may  proceed,  , . 

Mr.  Bloch.  I am  liere}  Senator  McClellan,  at  the  invitation  of  my 
dear  friend,  Senator  Ervin,  and  I have  used  os  a basis  of  the  proposed 
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discussion  Senate  bill  3296,  which  is  denominated  the  Civil  Bights 
Act  of  1966. 

Title  I thereof  amends  chapter  121  of  title  28,  United  States  Code. 
Chapter  121  is  entitled  “Juries;  Trial  by  Jury,”  Its  provisions  are 
confined  to  grand  and  petit  juries  in  the  district  courts  of  the  United 
States.  ' ( ; 

Title  U has  as  its  first  section ; 

No  person  or  class  of  persons  shall  be  denied  the  right  to  serve  on  grand  and 
petit  Juries  in  any  state  court  on  account  of  race,  color,  religion,  sex,  national 
origin  or  economic  status. 

The  quoted  section  indicates  the  purpose  of  that  title  II,  and  indi- 
cates to  me  its  utter  invalidity  on  the  basis  of  presently  established 
rules  of  law.  1 

Title  III  is  entitled  “Nondiscrimination  in  Public  Education  and 
other  Public  Facilities.” 

Title  IV  has  as  its  first  section : 

It  Is  the  policy  of  the  United  States  to  prevent,  and  the  right  of  every  person 
to  be  protected  against, 'discrimination  on  account  of  race,  color,  -religion,  or 
national  origin  in  the  purchase,  rental,  lease,  financing,  use  and  occupancy  of 
housing  throughout  the  nation.  . 

The  quoted  section  indicates  the  purpose  of  that  title  IVt  and,  too, 
to  me  indicates  its  utter  invalidity  as  tested  by  the  Constitution  or 
the  United  States  as  presently  construed. 

, Title  V is  entitled  “Interference  with  Bights.” 

Evidently  it  seeks  to  supplant  or  amend  section  241  of  title  18, 
United  States  Code. 

; Such  seeking  doubtless  stems  from  the  decision  of  the  Supreme  Court 
of  the  United  States  in  United  States  v.  Quest  et  ah  (March  28, 1966) 
383  U.S.  745, 86  S,  Ct.  1170.  . . i 

In  that  case,  I was  appointed  by  the  Supreme  Court  of  the  United 
States  to  represent  one  of  the  appellees.  Therefore,  I have  more  than 
ordinary  interest  in  and  familiarity  with  the  case. 

It  was  argued  orally  and  by  brief  November  9,  1965.  It  was  de- 
cided almost  5 months  later,  March  28,  1966,  The  time  factor  and 
the  opinions  in  the  case  demonstrate  the  thorough  consideration  given 
by  the  Court  to  the  problems  and  questions  there  involved, 

Mr.  Justice  Stewart  delivered  the  opinion  of  the  Court,  reversing 
and  remanding  the  case  to  the  district  court  for  further  proceedings 
consistent  with  that  opinion  for  the  reasons  stated. 

Mr,  Justice  Clark  wrote  a concurring  opinion  in  which  Mr.  Justice 
Black  and  Mr.  Justice  Fortos  joined. 

Mr.  Justice  Harlan  wrote  an  opinion  concurring  in  part  and  dis- 
senting in  part  (86  S.  Ct.  at  p,  1180  ct  se^. ) . . N . 

Mr.  Justice  Brennan  wrote  an  opinion  in  which  the  Chief  Justice 
and  Mr.  Justice  Douglas  joined,  concurring  in  part  and  dissenting 
ihpart(86S.Ct.  atp.  1187etseq.).  ! , 

Here  is  the  following  language  in  the  concurring  opinion  of  Mr, 
Justice  Clark,  supra,  in  which  Justices  Black  and.  Fortos  concurred 
(86  SCt.  atp.  11^0) : '•  / 

The  Court  carves  out  of  its  opinion  the  question  of  the  power  of  Congress, 
under  subsection  5 of  the  Fourteenth  Amendment,  to  enact  legislation  i Imple- 
menting the  Equal  Protection  Clause  or  any  other  provision  of  the  Fourteenth 
Amendment.  The  Court’s  Interpretation  of  the  indictment  clearly  avoids  the 
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question  whether  Congress,  by  appropriate1  legislation,  had  the  power  to  punish 
private  conspiracies  that  interfere,  With  .Fourteenth  Amendment  rights,  such 
as  the  right  ' to  utilise  public  facilities.  My  Brother  Brennan,  however,  says 
the  Court's  disposition  constitutes  an  acceptance  of  appellees’  aforesaid  con- 
tention as  to  subsection  241.  Some  of  his  language  further  suggests  that  the 
Court  Indicates  sub  sllentto  that  Congress  does  not  have  the  power  to  outlaw 
such  conspiracies.  . . ' . - 

. Although  the  Court  speclOcally  rejects  any  such  connotation,  ante,  p,.  1176,  it 
Is,  I believe,  both  appropriate  and  necessary  under  the -specific  language  of  sub- 
section 5 empowers  the  Congress  to  enact  laws  punishing  all  conspiracies— with 
or  without  state  action — that  Interfere  with  Fourteenth  Amendment  rights; 

That  suggests  the  question : What  is  a “14th  Amendment  right”? 
While  that  will  be  more  fully  discussed  later  in  this  memorandum, 
X suggest  that  actions  of  private  individuals  against  private  individ- 
uals with  respect  to  rights  which  the  Constitution  merely  guarantees 
from  interference  by  a State  cannot  be  classified  as  14th  amendment 
rights.  _ ■ 

The  opinion  of  Justice  Stewart  in  the  Guest  case  (86  S.Ct.  117Q,  at 
1179)  cites  United  States  v.  Moore>  129  Fed.  630, 633.  Of  course  I do 
not  know  exactly  what  language  at  page  633  he  had  in  mind,  but  I 
call  attention  to  this  categorical  statement  of  District  Judge  Jone3  at 
page  633:  . 

The  power  conferred  upon  Congress  by  the  Constitution  concerning  these  rights 
In  some  instances,  ns  under  the  Fourteenth  Amendment,  is  corrective  merely  of 
invasion  of  them  by  state  law  or  authority. 

The  second  headnote  in  that  case  commences  (129  Fed.  at  p.  630) : 

The  fourteenth  amendment  of  the  federal  constitution  * * * adds  nothing  to 
the  rights  of  any  citizen  against  another,  but  merely  furnishes  additional  guaran- 
ties -against  any  encroachment  by  the  states  upon  the  fundamental  rights  which 
belong  to  every  citizen  as  a member  of  society. 

District  Judge  Jones  who  wrote  that  opinion  was  Judge  Thomas 
Goode  Jones,  or  Montgomery,  Ala.,  appointed  to  the  Federal  bench  by 
President  Theodore  Roosevelt  in  the  early  part  of  the  century,  in 
April  of  1865,  it  is  interesting  to  note,  particularly  in  the  light  that 
his  opinion  was  cited  by  Mr,  Justice  Stewart,  Judge  Jones  had  been 
aide  to  Gen.  John  B.  Gordon  at  tho  surrender  at  Appomattox.  Gen- 
eral Gordon  was  afterwards  Governor  of  Georgia  and  a U.S.  Senator 
from  Georgia.  . 

At  page  1176  of  the  opinion  in  the  Gue$t  cn&&  os  reported  in  86 
Supreme  Court  Beporter  is  this  cogent  language: 

It  Is  a commonplace  that  rights  under  the  Equal  Protection  Clause  Itself  arise 
only  where  there  has  been  involvement  of  the  Slate  or  of  one  acting  under  the 
color  of  its  authority.  The  Equal  Protection  Clause  "docs  not  * * * add  any- 
thing to  the  rights  which  one  citizen  has  under  the  Constitution  against  an- 
other." Unites  States  v.  Oruikshank,  92  U.S.  542, 554-655,  28  L.  Ed.  588.  As  Mr. 
Justice  Douglas  more  recently  put  It,  "The  Fourteenth  Amendment  protects  the 
Individual  against  state  action,  not  against' wrongs  done  by  individuals"  (Unites 
States  v.  Wiliams,  841  U.S,  TO,  92,  71  S.  Ct.  681,  508,  95  L.  Ed.  768  (dissenting 
opinion)). 

Senator  McClellan,  May  I interrupt  to  say  now  it  is  your  con- 
tention here  that  the  Congress  would  be  exceeding  its  authority  in 
undertaking  to  protect  one  individual  Against  a wrong  committed  by 
another  individual,  a wrong  which  might  trespass  upon  that  indivia- 
ual’s  rights? 

Mr.  Bloch.  That  has  been  the  construction  of  the  14th  amendment 
from  the  beginning. 
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Senator  McClellan.  Up  until  now. 

Mr.  Bloch.  Down  to  March  28, 1966. 

Senator  McClellan,  We  do  have  a practice  up  here  of  reversing 
all  previous  precedents,  you  know. 

Mr.  Bloch.  Well,  they  had  an  opportunity 

Senator  McClellan.  You  would  not  be  greatly  surprised  if  it  hap- 
pened again,  would  you? 

Mr.  Bloch,  All  we  lawyers  can  do  with  it  is  deal  with  it  as  we  find  it. 
Senator  McClellan,  We  deal  with  it  as  lawyers  and  the  court 
deals  with  it  as  the  final  authority. 

Mr.  Bloch.  They  have  the  right  to  take  it  all  back. 

Senator  McClellan.  Go  ahead  and  make  your  case.  Proceed.  I 
con  sympathize  with  you. 

Mr.  Bukjh.  Shall  I go  ahead,  sir? 

Senator  McClellan.  Yes. 

Mr.  Bloch.  This  has  been  the  view  of  the  Court  from  the  beginning. 
United  •States  v,  Cruihshank,  supra ; United  States  v.  Harris,  100  U.S. 
629  (1882) ; Civil  Rights  cases,  109  U.S,  3 (1883) ; Hodges  v.  United 
States , 203  U.S.  1 (1905) ; United  States  v.  Powell , 212  U.S.  564 
( 1908) . It  remains  the  Court’s  view  today.  See  e.g.  Eva/ns  v,  Newton , 
882  U.S,  296  (1966) ; United  States  v.  Price , 388  U.S.  186,  86  S.  Ct. 
1162  (1960), 

While  we  are  discussing  title  V,  we  may  as  well  complete  the  dis- 
cussion as  to  that  title,  applying  to  it  the  rule  just  emphasized  as  the 
Court’s  view,  as  of  March  28, 1966. 

That  rule  is  summarized  in  headnote  6 of  the  Quest  case  as  it  appears 
86  S.  Ct.  1171,  as  follows : 

Equal  protection  clause  of  Fourteenth  Amendment  speaks  to  state  or  to  those 
acting  under  color  of  Its  authority. 

The  eighth  and  ninth  headnotes  are : 

Bigiits  under  equal  protection  clause  arise  only  where  there  has  been  involve- 
ment of  state  or  of  one  acting  under  color  of  its  authority;  equal  protection 
clause  does  not  add  anything  to  rights  which  one  citizen  has  under  constitution 
against  another. 

That  is  not  quite  3 months  ago  that  they  said  that. 

Fourteenth  Amendment  protects  individual  from  state  action,  not  against 
wrongs  done  by  individuals. 

I repeat  this  isn’t  merely  “old  law.”  It  is  a restatement  of  “old 
law”  as  announced  by  the  Supreme  Court  less  than  3 months  ago. 
Senator  McClellan.  Was  that  decision  unanimous  ? 

Mr.  Blooh.  That  is  the  decision  in  the  Price  case  and  in  the  Quest 
case.  ' 

Senator  McClellan.  Was  it  a unanimous  decision  of  the  Court? 

Mr.  Bloch.  No,  sir,  the  Price  case  was  practically  unanimous. 
Til  ere  was  a slight  what  may  be  called  a dissent  by  Justice  Black. 
But  the  Guest  case  had  all  these  opinions  that  I have  pointed  to  in  my 
statement,  and  I analyze  them  here  in  this  memorandum  just  a little 
later,  because  it  is  right  hard  to  tell  just  who  decided  what,  as  I will 
poi  nt  out  to  you  in  just  a few  minutes. 

The  opinion  of  the  Cohrt  of  Mr.  Justice  Stewart  in  that  enso  shows 
clearly  that  he  was  of  the  opinion  that  the  indictment  at  issue  there 
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“in  fact  contains  an  express  allegation  of  State  involvement  sufficient 
at  least  to  require  the  denial  of  a motion  to  dismiss.”  He  proceeded  to 
show  {p.  177)  what  that  allegation  was,  and  concluded:  f ’ 

Although  It  la  possible  that  a bill  of  particulars,  or  the  proofs  If  the  case  goes  to 
trial,  would  disclose  no  cooperative  action  of  that  kind  by  officials  of  the  State,  the 
allegation  is  enough  to  prevent  dismissal  of  this  branch  of  the  Indictment 

So  the  chairman  will  see  that,  as  I construe  it,  the  reason  that  Judge 
Bootle’s  decision  in  the  Oiiest  case  was  reversed  by  Court  was  because 
the  opinion  of  the  Court,  written  by  Mr.  J ustice  Stewart,  concluded 
that  there  was  a sufficient  averment  in  the  indictment  to  constitute  a 
chargeof  State  action,  State  participation, 

Now  therefore,  having  been  reversed  on  that  ground,  wliat  the  other 
justices  may  have  said  with  respect  to  whether  or  not  State  action  was 
required  would  be  purely  dicta.  I interpolate  this  in  my  statement.  It 
is  not  in  the  written  statement,  Thar  case  is  coming'  up  for  trial 
again  in  the  District  Court  of  the  United  States  for  the  Middle  Dis- 
trict of  Georgia  sitting  in  Athens  on  June  27, 1 believe  it  is,  I make 
that  statement  from  having  read  it  in  the  newspapers.  I have  no  fur- 
ther connection  with  the  case.  I was  simply  appointed  by  the  Court 
to  represent  one  defendant  there  who  had  no  lawyer,  whohad  been 
admitted  to  the  Court,  and  after  the  decision  my  connection  with  the 
case  ceased,  and  other  counsels  were  appointed  to  do  the  trial  of  it. 

True  it  is,  that  the  concurring  opinion  of  Mr.  Justice  Clark 
concludes 


* * * there  now  can  be  no  doubt  that  the  specific  language  of  subsection  5 (of 
the  amendment)  empowers  tbe  Congress  to  enact  laws  punishing  all  conspira- 
cies— with  or  without  dtate  action— -that  interfere  with  the  Fourteenth  Amend- 
ment rights. 

I interpolate  this.  The  chairman  may  have  noticed  that  I empha- 
sized as  I read,  and  I will  show  you  why  just  a little  later,  I emphasized 
thephrase^punishing all  conspiracies.” 

True  it  is,  too,  that  the  opinion  of  Mr.  Justice  Brennan,  with  whom 
the  Chief  Justice  and  Mr.  Justice  Douglas  joined,  which  opinion  con- 
curs in  part  and  dissents  in  part,  contains  similar  or  even  stronger 

is,  too,  that  that  opinion  contains  these  words: 

But  since  the  limitation  on  the  statute's  effectiveness  derives  from  the  Congress 
failure  to  define — with  any  measure  of  specificity— the  rights  encompassed, 
the  remedy  is  for  Congress  to  write  a law  without  this  defect. 


language. 
True  it 


Evidently  it  is  now  suggested  that  Congress  accept  that  invitation 
by  enacting  title  V. 

. Inasmuch  as  justice  Clark  used  the  phrase  “14th  amendment  rights,” 
as  do  the  opinions  of  some  of  the  other  justices  (e.g.,,p.  1176,  second 
column)  it  seems  that  the  first  facet  in  a discussion  of  title  V ought  to 
be  a determination,  or  certainly  a consideration  of  what  is  a 14th 
amendment  right?  . . 

There  can  be  no  doubt  in  my  mind  but  that  14th  amendment  rights 
are  these  and  only  these:  ^ 

1,  The  right  of  a citizen  not  to  have  his  privileges  or  immunities 
abridged  by  the  maldng  or  enforcement  by  a State  of  ,any  law; 

2,  The  right  of  all  persons  not  to  be  deprived  by  any  State  of 
. life,  liberty,  or  property  without  due  process  of  law ; • 
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3.  T'he  right  of  all  persons  within  the  jurisdiction  of  a State  not 
to  be  denieaoy  that  State  the.equal  protection  of  the  laws. 

The  second  facet  in  a discussion  of  title  V must  be  a complete  real- 
ization that  in  the  Guest  case  the  Court  was  considering  a statute  which 
Sought  to  punish  a conspiracy  (18  U.S.C.  241)  and  an  indictment 
which  specifically  charged  a conspiracy.  The  Court  took  pains  (p, 
1175)  to  point  out  that  “The  gravamen  of  the  offense  is  conspiracy,” 
Also  the.opin.ion  of  the  Court  (p.  1176)  contains  these  words: 

* • * nothing  said  In  this  opinion  goes  to  the  question  of  what  kinds  of  other 
and  broader  legislation  Congress  might  constitutionally  enact  under  subsection 
5 of  the  Fourteenth  Amendment  to  Implement  that  clause  (the  Equal  Protection 
clause)  or  any  other  provision  of  the  Amendment. 

[In  Pettibane  v.  United  States,  148  U.S,  197, 203,  the  Court  said :] 

P 

A conspiracy  Is  sufficiently  described  as  a combination  of  two  or  more  persons, 
by  concerted  action  to  accomplish  a criminal  or  unlawful  purpose,  or  some  pur- 
pose not  in  Itself  criminal  or  unlawful,  by  criminal  or  unlawful  means  * * *, 

Title  V in  section  601  of  the  proposed  bill  thereof  departs  from  title 
18  TT.S.C.,  subsection  241  involved  in  the  Guest  case.  It  departs  from 
any  rules  of  law  governing  conspiracies.  It  seeks  to  make  certain  acts 
substantive  crimes. 

Illustrating,  section  601  (a)  (5) , carved  out  of  its  surroundings,  would 
read: 

Whoever,  whether  or  not  acting  under  color  of  law,  by  force  or  threat  of 
force — (a)  injures,  intimidates,  or  interferes  with,  or  attempts  to  injure,  in- 
timidate, or  Interfere  with  any  person  because  of  his  race,  color;  religion,  or 
national  origin  while  he  is  engaging  or  seeking  to  engage  In — (6)  selling,  pur- 
chasing, renting,  leasing,  occupying,  or  contracting  or  negotiating  for  the  sale, 
rental,  lease  or  occupation  of  any  dwelling;  * * * shall  be  fined  not  more  than 
$1,000.00  or  Imprisoned  not  more  than  one  year,  or  both ; and  if  bodily  injury 
results  shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  ten  years, 
or  both ; and  if  death  results  shall  be  subject  to  imprisonment  for  any  term  of 
years  or  for  life. 

If  that  is  enacted  into  law,  then  a private  person,  who  hears  that  a 
Buddhist  is  about  to  rent  a house  next  door  to  him,  goes  to  that  Budd- 
hist and  says : “I  hear  you  are  negotiating  to  rent  a house  next  door 
to  me ; I warn  you  that  if  you  rent  it  and  occupy  it,  harm  will  come  to 
you  and  your  family,”  he  would  be  guilty  of  a Federal  crime,  and  sub- 
ject to  the  pun  ishment  quoted. 

I say  to  you  that  there  is  nothing  in  the  Constitution  of  the  United 
States  which  authorizes  the  Congress  to  enact  such  a law. 

I have  carved  out  and  quoted  601  (a)  (5) . 

I say  to  you  that  under  the  law  of  the  land  as  declared  in  the  Guest 
case  Congress  has  no  constitutional  power  to  enact  any  part  of  pro- 
posed section  601  of  title  V for  all  of  it  is  addressed  to  private  persons, 
not  acting  under  color  of  law. 

The  Supreme  Court  made  it  abundantly  clear  in  the  Guest  cose 
that— 

The  Fourteenth  Amendment  protects  the  individual  against  state  action,  not 
against  wrongs  done  by  individuals  * * • This  has  been  the  view  of  the  Court 
from  the  beginning  * * *,  It  remains  the  Court’s  view  today  (Match  28,  1006). 

Decided  that  same  day  was  United  States  v.  Price  et  al , that  was  a 
Mississippi  case.  The  Guest  case  was  a Georgia  case.  The  Price  case 
was  a Mississippi  case  (M  Sup.  Ct.  1152)  in  which'  Mr.  Justice  Fortas 
wrote  for  the  Court.  There  was  no  dissent  except  perhaps  a1  short 
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oils  of  Mr.  Justice  Black  (p.  1163).  At  page  1160  (of  ,86  Sup,  Ct.) 
the  Court  said : 

As  we  b!>ve  consistently  held  “The  Fourteenth  Amendment  protects  the  in* 
dividual  against  state  action'  dot  against  wrongs  done  by  Individuals."  • . * * 

In  the  present  case,  the  participation  by  law  enforcement  officers,  as 
alleged  in  the  indictment,  is  clearly  State  action,  as  we  hare  discussed 
and  it  is  therefore  with  [sic]  the  scope  of  the  14th  amendment. 

In  other  words,  I interpolate,  the  Price  case,  the  indictment  was 
held  good  because  it  charged  the  participation  of  State  officers  in  , what 
the  individuals  did  out  there  in  Mississippi  as  charged,  were  alleged 
to  have  done  as  charged  in  tlie  indictment. 

Just  after  this  quotation,  the  Court  ( speaking  through  Mr.  Justice 
Fortas)  has,  in  the  words  which  I now  quote,  stated  the  question 
which  was  presented  for  decision  in  the  Price  case: 

The  argument,  however,  of  Mr.  Justice  Frankfurter's  opinion  In  Williams  I, 
upon  which  the  District  Court  rests  its  decision,  cuts  beneath,  this.  It  does  not 
deny  that  the  accused  conduct  is  within  the  scope  of  the  Fourteenth  Amendment:, 
but  It  contends  that  In  enacting  subsection  241,  the  Congress  intended  to  Include 
only  the  rights  and  privileges  conferred  on  the  citizen  by  reason  of  the  “sub- 
stantive” powers  of  the  federal  government— that  Is,  by  reason  of  federal  power 
operating  directly  upon  the  citizen  and  not  merely  by  means  of-  prohibition  of 
state  action. : 

This — and  what  follows— is  important  particularly  because  of  a 
statement  made  by  the  Attorney  General  before  Subcommittee  No.  6 
in  support  of  H.R.  14765  on  May  4, 1966. 

Said  he: 

The  really  important  fact  Rbout  the  Quest  decision,  however,  Is  that  six 
Justices  declared  that  Congress  has  the  power  cnder  section  5 of  the  Fourteenth 
Amendment,  to  reach  such  purely  private  misconduct  If  It  chooses  to  do  so. 

Page  25  of  his  statement. 

I do  not  so  read  what  the  six  Justices  said  in  their  varying  opinions. 

I have  referred  to  them  hereinbefore,  and  shall  again  hereinafter. 

I do  know  that  the  Price  case  (from  Mississippi)  whs  argued  prac- 
tically contemporaneously  with  the  Guest  case  (November  9,  1965) 
and  decided  the  same  day  (March  28, 1966) . 

Practically,  speaking  there  is  but  one  opinion  in  the  Price  case — 

. that  of  Justice  Fortes. 

There  is  no  doubt  of  the  meaning  and  intent  of  that  opinion. 

I quote  from  its  concluding  paragraph : 

The  present  application  of  the  statutes  at  issue  (title  18  subsections  241,  242} 
does  not  raise  fundamental  questions  of  federal-state  relationships.  We  are 
here  concerned  With  allegations  which  squarely  and  undlsputably  involve  state 
action  la  direct  violation  of  the  mandate  of  the  Fourteenth  Amehchnent-^that 
no  state  shall  deprive,  any  person  of  life  or  liberty  without  due  process  of  law. 
This  Is  a direct,  traditional  concern  of  the  federal  government 

And  almost  the  very  last  sentence  of  the  opinion  is : 

, Today,  a decision  Interpreting  a federal  law  In  accordance  with  its  historical 
design,  to  punish  denials  by  state  action  of  constitutional  rights  of  the  person 
can  hardly  be  regarded  as  adversely  affecting  “the  wise  adjustment  between 
state  responsibility  and  national  control  . . ” ■ 

Parenthetically,  there  ip  anjitetorical  error  in  Justice  Fortes’  opin’ 
ion  as  reported  at  page  1162  of  86  Sup,  Ct.  Reporter.  There  it  is 
stated : 

On  June  13,  1806,  the  Fourteenth  Amendment  was  proposed,  and  It  was  rati- 
fied the  next  month, 
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As  a matter  of ‘historical  fact,  it  was  proposed  June  16,  1866,  but  it 
was  by  no  means  ratified  the  next  month.  It  was  not  ratified  until 
2 .years  and  a month  had  elapsed,  to  wit,  in  July  1868.  (See  U.S.C.A.) 

I am  advised,  since  I wrote  that,  by  the  .Reporter  of  Decisions  of 
the  Supreme  Coprt  that  this  error  wap  detected  and  immediately  cor- 
rected. That  ratification  came  only  after  considerable  arm  twisting 
in  certain  pf  the  late  Confederate  States. 

Justice  White's  name  is  not  mentioned  in  the  opinions  in  the Guest 
case.  ' Justice  Stewart  delivered  the  opinion  of  the  Court. 

Justice  HarJah  wrote  an  opinion,  concurring  in  part  and  dissenting 
In  part.  It  is  quite  clear  from  it  that  he  did  not  declare  or  believe 
that  Congress  has  power,  under  section  5 of  the  14th  amendment,  to 
reach  purely  private  misconduct  if  it  chooses  to  do  so. 

So  tile  statement  of  the  Attorney  General  as  to  what  “six  justices 
declared”  in  the  Quest  case  must  have  as  its  basis  something  written 
by  Mr.  Justice  Clark,  with  whom  Mr.  Justice  Black  and  Mr.  Justice 
IFortas  joined  (p.  1180  of  86  Sup.  Ct.)  or  something  written  by  Mr. 
Justice  Brenhoin.  with  whom  the  Chief  Justice  and  Mr.  Justice  Doug- 
las joined.  (8CjSup.Ct.,pp.  1187,etseq.) 

Previously,  I have  quoted  what  Mr.  Justice  Clark  had  to  say  in  that 
respect  (p.  1180) . 

So,  it  remains  to  inquire  what  Mr.  Justice  Brennan  had  to  say,  and 
then  it  will  remain  for  us  to  learn  what  Congress  will  have  to  say  on 
the  subject. 

It  is  to  be  hoped  that  Congress,  in  having  its  say  and  in  enacting  any 
legislation  will  recall  that  since  the  GwU  Bights  cases.  109  Ul3.  3, 
were  decided  in  1883,  almost  a century  ago,  it  has  been  the  law  of  the 
land— “that  Congress’  power  under  subsection  6 is  confined  to  the 
adoption  of  ‘appropriate  legislation  for  correcting  the  effects  of  * * * 
prohibited  state  law  and  state  acts,  and  thus  to  render  them  effectually 
null,  void,  and  innocuous.” 

Those  words  were  uttered  by  the  Supreme  Court  of  the  United 
States  on  the  16th  day  of  October  1883.  Many  Congresses  have  come 
and  gone  since;  many  Presidents  have  come  and  gone;  many  Chief 
Justices  and  Associates  Justices  have  come  and  gone;  opportunities 
to  amend  the  Constitution  to  correct  any  erroneous  opinion  of  the 
Court  if  it  were  erroneous,  have  come  and  gone,  but  it  wasn’t  until 
March  28, 1966,  that  any  Justice  of  the  Supreme  Court  of  the  United 
States  even  went  so  far  as  to  say,  after  quoting  the  above  words  from 
the  Giml  Rights  Gases,  “I  do  not  accept— and  a majority  of  the  Court 
rejects— this  interpretation  of  section  6.” 

That  interpretation  has  been  the  law  of  the  land  for  83  years. 

The  opinion  of  the  Court  in  the 'Case  to  which  Justice  Brennan’s 
opinion  is  appended  categorically  states;  “It  remains  the  Court’s 
view  today.” 

If  at  this  late  day  that  time-honored  view  is  to  be  repealed,  let  it  be 
done  as  provided  in  article  Y of  the  Constitution. 

Too.  Justice  Brennan’s  opinion  seems  to  have  as  its  broadest  thesis 
only,  “For  me, 'the  right  to  use  State  facilities  without  diserhriination 
on  the  basis  of  race  is.  within  the  meaning  Of  section  241,  a right 
created  by,  arising  under  and  dependent  upon  the  14th  amendment 
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nnd  hence  is  a.  right  -‘secured’  by  that  amendment-^  (pw  1190  of  86 

S.  Ct)*  i 1 1 I ;■  ■ ir  f J 

Previously  (p.  1188)  in  that  same-opinion, :he  had  written : . 


I am  of  the  opinion  that  a conspiracy  to  interfere  with  the  right  to  eqiial 
utilization  of  state  facilities  . . . ia  a conspiracy  to  > interfere  with  "a  right 
. . . secured  . ...  by. the Constitution.”  ■ ■ . ■ , ■ ' 


If  those  and  similar  words  constitute  the  basis  of  the  Attorney  Gen* 
eral’s  statement,  I submit  that  they  utterly  fail  to  support  legally 
title  V in  its  entirety.  ' ; : 

They  fail  for  at  feast  three  reasons : 

1.  Title  V goes  beyond  punishing  conspiracies; 

2.  Title  V goes  beyond  punishing  discriminations  ‘‘on  the  basis 

of  race”;  it  seeks  to  punish  discriminations  (injuries,  intimida- 
tions or  interferences)  on  account  of  “race, ! color,  religion,  or 
national  origin”;  1 ; i . 

3.  Title  V goes  beyond  punishing  discriminations  m the  use  of 
“State  facilities.”  In  this  respect,  particular  attention  is  called 
to  title  V,  section  501(a)  (9 ) , and  its  breadth. 

Under  that  section,  if  a person  sought  admission  to  a “motion  pic- 
ture house,”  and  another  person  said  to  him,  “You  can’t  go  in  there: 
you  are  not  a Christian,”  that  latter  person  would  be  guilty  of  a Ffederal 
crime  1 That  is  reducing  it  to  its  least  common  denominator. 

Examine  closely,  too,  section  601(a)  (7).  ' 

Titles  I and  II — these  may  logically  be  discussed  together  although 
title  I deals  with  juries  in  the  Federal  courts,  and  title  II  with  juries 
in  State  courts.  , ; 

In  the  original  Constitution,  article  III,  section  2,  paragraph  3,  it  is 
provided  that  the  “trial  of  all  crimes,  except  In  coses  of  impeachment, 
shall  be  by  jury.” 

In  the  Bill  of  Rights,  amendment  VI  provides  that  in  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right  to  a speedy  and  public 
t rial  by  an  impartial  jury  of  the  State  and  districts  wherein  the  crime 
shall  have  been  committed.  Amendment  VII  provides  for  trial  by 
jury  in  suits  at  common  law  where  the  value  in  controversy  exceeds 

$20;  . . 

The  origins  of  the  right  of  trial  by  jury  in  criminal  cases  antedate 
Magna  Carta.  . ' 

Amendment  VII  answered  a question  which  had  been  hbtly  debated 
by  the  delegates  in  the  Federal  Convention  of  1787.  Hugh  Williamson 
of  North  Carolina  and  Elbridge  Gerry  of  Massachusetts  had  urged  the 
adoptioh  in  the  Constitution  of  a general  provision  to  safeguard  the 
jury  system  in  civil  cases.  The  proposal  was  defeated  not  because  the 
delegates  opposed  the’  use  of  juries  in  such  cases  but  because  they  felt 
that  differing  practices  of  the  States  made  it  impossible  to  frame  a 
general  rule.  , 

What  were  the  practices  of  the  various  States  at  the  time  of  the 
adoption  of  the  Constitution?  What  were  the  practices  in  the  years 
just  after  the  adoption  of  the  Constitution ? And  what  were  the  prac- 
tices in  later  years  in  States  subsequently  admitted  to  the  Union? 

I have  particular  reference  to’ qualifications  of  jurors.  There,  Mr. 
Chairman,  you  will  find  in  the  memorandum  about  five  pages  which 
are  devoted  to  the  laws  of  the  Various  States  with’  respect  to  the  quali- 
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fications  of  jurors  in  State  courts.  I di  vided  them  into  three  classes  of 
States.  I had  an  examination  made  of  the  old  laws  as  to  what  were  tlie 
qualifications  of  jurors  ns  to  three  groups  of  States  2 
; One,  the  group  of  States*  the  13  Original  States  which  adopted  the 
Constitution.  What  qualifications  did  they  have?  i 

Secondly,  I took  the  States  which  were  admitted  to  the  Union  shortly 
after  1780.  What  laws  did  they  have,  when  they  came  into  the  Union  ? 

Thirdly;  to  show  a continuity  of  practice,  I took  the  States  which 
Iiad  been  most  recently  admitted,  Arizona  and  New  Mexico.  X did  not 
take  Hawaii  and  Alaska,  1 believe,  but  I did  have  Arizona  and  New 
Mexico  and  some  of  the  other  Statw  more  recently  admitted  so  as  to 
show, and  it  does  show,  almost  without  exception,  that  every  one  of  the 
13  Original.  States,  every  State  admitted  shortly  after  the  adoption  of 
the  Constitution,  such  as  Mississippi,  Alabama,  Louisians.,  Ohio,  Ver- 
mont, and  tthe  more  recent  States  all  have  property  qualifications  os  a 
Condition  for  service  on  a State  court  jury. 

. Now  that  is  important  to  be  considered  in  connection  with  some  of 
the  decisions  of  the  Supreme  Court  of  the  United  States. 

First,  let  us  examine  the  Statutes  of  some  of  the  13  Original  States 
at  the  timeof  their  formation  of  the  Union. 

In  Connecticut,  jurors  were  required  to  be  “able,  judicious  freehold* 
ers  * * V’  Statutes  of  Connecticut,  book  1,  page  426  (1808). 

(The  word  “freeholder”  is  generally  used  to  designate  the  owner  of 
an  estate  in  fee  in  land.  See,  State  v.  liagland^lft  N.C.  12, 13.) 

In  Delaware,  jurors  were  required  to  be  “discreet  and  judicious  free- 
holders” (Laws  of  Delaware,  1700-1707,  p.  241). 

Georgia  required  jurors  to  be  “free,  white,  male  citizens  above  the 
age  of  21  years  and  under  50  years”  (Georgia  Digest,  1766-1709,  p. 
627). 

In  Maryland,  jurors  were  required  to  be  “freemen  of  their  respective 
counties,  of  the  most  wisdom  and  experience,  having  a free  hold  of  60 
acres  of  land  in  his  county,  or  property  in  the  state  above  the  value 
of  three  hundred  pounds  current  inoney  . . (Maryland  Laws  1692- 
1784,  vol.  1,  October  1777,  ch.  16) . 

In  Massachusetts,  jurors  were  required  to  be  freeholders,  qualified 
electors,  “good  and  lawful  men”  of  their  town  and  “of  good  moral 
character”  ( Massachusetts  Laws,  1780-1787,  vol.  1,  p.  184)  i 
In  New  Hampshire  it  was  required  that  “the  selectmen  of  each 
town,  and  of  each  parish  . . . shall  take  a list  of  the  names  of  all 
persons  living  withm  their  respective  limits,  qualified,  in  the  opinion 
of  the  selectmen,  to  serve  as  petit  jurors;  each  of  whom  to  have  an 
estate  of  free  hold  of  forty  shillings  per  annum,  or  other  estate  to 
the  value  of  fifty  pounds”  (New  Hampshire  Perpetual  Laws,  1776- 
1789,  p.  43). 

In  New  Jersey,  jurors  were  required  to  be  “a  citizen  of  this  State 
and  resident  within  the  country,  above  the  age  of  21,  and  under  the 
age  of  65  years  and  (have)  a freehold  in  land,  messuages  or  tenements 
in  the  county  , . .”  (Laws  of  New  Jersey  (1821)  1797,  p.  311). 

Ip  New  York  jurors  should  “every  one  of  them,  be  above  the  age  of 
21  and  under  the  age  of  60  years  and  shall  each  of  them  have  ...  in 
his  own  name  or  right,  or  interest  for  him  or  in  his  wife’s  right  in  the 
same  county,  a freehold  in  land  messuages  or  tenements,  or  6f  rents 
in  fee  or  for  life,  of  the  value  of  sixty  pounds,  free  of  all  reprises, 
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debts,  demands  or  encumbrances  whatsoever  . , (Laws  of  New 
York,  1785-1788, vol.  1,  p,  275) , v 

In  North  Carolina,  jurors  were  only  required  to  be  “freeholders’' 
(North  Carolina  Revised  Laws,  1716-1796,  vol.  I,  p.  396) . t . : 

Pennsylvania  jurors  were  required  to  be  “sober  and  judicious  per? 
sons  of  good  reputation  and  none  other”  (Pennsylvania  Statutes  at 
Large,  1682-1801,  vol.  XI,  p.  487) .. 

Rhode  Island  jurors  were  required  to  be  freeholders  who  have  “a 
sufficient  estate  to  him  free  of  this  State”  (Rhode  Island  publio  laws, 
revised  1798,  p.  186) . 

In  South  Carolina,  jurors  were  drawn  from  lists'  drawn  up  by  the 
general  assembly.  The  laws  provided  that  “the  several  persons  whose 
names  are  mentioned  and  contained  in  the  lists  or  schedule  hereunto 
annexed  and  all  persons  who  hereafter  shall  be  named  and  appointed 
to  serve  as  jurymen  by  the  General  Assembly  . . . shall  be  deemed 
and  taken  to  be  qualified  to  serve  and  act  as  juiymen  on  all  trials  and 
inquests  whatsoever  . . (South  Carolina  Statutes,  1716-1752,  p. 
781), 

In  Virginia,  jurors  were  required  to  be  “discreet  freeholders”  and 
“citizens  of  the  State”  ( Virginia  Laws,  1776-1801,  pages  139,  442). 

Soon  after  the  adoption  of  the  Constitution,  Alabama,  Illinois, 
Louisiana,  Ohio,  Mississippi,  among  others,  were  admitted. 

In  Alabama,  jurors  were  required  to  be  over  21  years  of  age,  under 
60,  ‘ 


keepers 
7!).  . 

Louisiana  required  jurors  to  be  qualified  electors.  Qualified  elec- 
tors were  those  persons  who  owned  at  least  50  acres  of  land  in  the 
State.  (General  Digest  of  the  Acts  of  the  Legislature  of  the  State 
of  Louisiana,  1816,  pp.  192, 282) . 

In  Ohio,  jurors  were  required  to  be  “judicious  persons  having  the 
qualification  of  electors.  , . (Ohio  Laws,  revision  1824,  p.  96). 

Qualified  electors  were— 


all  white  male  inhabitants  above  the  age  of  21  years,  having  resided  In  the  State 
one  year  next  preceding  the  election  . . . who  have  paid  or  are  charged  with 
a state  or  county  tax  . . . < Statutes  of  Ohio,  vol.  XXII,  p.  21) . 

In  Mississippi,  the  jury  requirements  were  that — 

No  person  under  the  age  of  21  years,  or  above  the  age  of  00,  nor  any  person  con- 
tinually sick,  or  who  may  be  diseased  at  the  time  of  the  summons  , . . shall  be 
summoned  on  a jury. 

Additionally,  only  “freeholders”  and  “householders”  were  drawn  for 
such  service  (Statutes  of  the  Mississippi  Territory  (1816)  pp.  157, 
i82). 

Of  the  States  later  admitted,  I have  selected  at  random  Arizona, 
California,  Florida,  Oklahoma,  Oregon,  Michigan,  Montana  and  New 
Mexico.  . . . 

Arizona  required  her  jurors  to  be  citizens  of  the  United  States, 
electors  of  the  county  in  which  they  are  returned,  but  failure  to  pay 
poll  taxes  would  not  disqualify  persons  from  serving  as  jtirors,  over 
21  and  under  60  years  of  age,  mine  possession  of  his.  natural  faculties. 

In  California,  a juror  was  required  to : (1)  Be  a citizen  of  the  United 
States,  a qualified  elector  of  the  county,  ana  a resident  of  the  township 
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at  least  3 months,  (2)  be  in  possession  of  his  natural  faculties;  (3) 
have  sufficient  knowledge  of  the  language  in  which  the  proceedings 
of  the  courts  are  had  (with, the  exception  of  certain  counties),  (4) 
have  had  assessed  oh  the  last  assessment  roll  of  the  township  or  county 
on  real  or  personal  property  or  both,  belonging  to  him,  if  a resident 
at  the  time  of  the  assessment.  (California  General  Laws,  1850-1804, 
p.  561.) 

In  Florida,  all  jurors  were  required  to  be  free,  white,  male  citizens 
of  the  United  States;  householders,  inhabitants  and  residents  of  the 
State,  above  the  age  of  21  years  and  under  60  years  (Florida  Digest 
of  Laws,  1847,  p.  344). 

Oklahoma  required  her  jurors  to  be  male  residents,  qualified  electors 
over  21  years  of  age  and  of  sound  mind  and  discretion  (Oklahoma 
Laws,  1007, 1908,  p.  467) . 

Oregon  and  Michigan  both  required  their  jurors  to  be  electors. 
(Oregon  Stat.  1853,  p.  166;  Michigan  Rev.  Stat.  1338,  p.  35,429.) 

■ Montana  required  jurors  to  be  taxpayers  (Montana  Compiled  Stat: 
utes  1887,  p.  1008).  New  Mexico  required  jurors  to  be  owners  of  real 
estate  and  head  of  a family  (Laws  1865,  p.  496) . 

Down  through  the  years,  it  has  always  been  the1  law  that  the  quali- 
fications of  jurors  in-  State  courts  are  matters  of  legislative  control, 
subject,  only  to  the  14th  amendment  (United  States  v.  Roemig*  52  F. 
Supp.  857  \ Howie  v.  United  States,  15  F.  2d  762;  Tynahiv.  United 
States*  297  Fed.  177). 

In  the  Federal  courts,  Congress  may  determine  such  qualifications. 
State  legislatures  determine  the  qualifications  in  State  courts. 

In  my  State,  jury  commissioners  select  from  the  books  of  the  tax 
receiver  “upright  and  intelligent  citizens”  to  serve  ns  jilrors. 

The  late  Justice  Warren  Grice  of  our  supreme  court,  who  was  for 
many  years  one  of  my  law  partners, wrote  on  the  subject  in  Watkins  v. 
The  Stati\  199  Ga.  81,  95.  He  used  language  which  is  still  worthy  of 
consideration.  By  the  way,  Justice  Warren  Grice  has  a son,  Justice 
Benning  Grice,  who  is  now  sitting  ori  the  Supreme  Court  of  Georgia. 

Jury  service  is  not  a right,  nor  n privilege;  but  a burden  which  the  State 
summons  certain  of  its  citizens  to  bear.  In  the  administration  of  justice  with 
us,  issues  of  fact  are  submitted  to  a jury.  Mr.  Justice  Black  in  Smith  v.  Terns, 
supra,  (311  U.S.  128)  remarked  that,  “It  is  a part  of  the  established  tradition  in 
the  use  of  juries  as  instruments  of  public  justice  that  the  jury  be  a body  truly 
representative  of  the  community." 

Justice  Grice  continues : 

No  such  tradition  has  been  established  in  Georgia.  In  every  community  in  this 
State,  as  in  every  other  State,  there  are  idiots,  insane  persons,  men  enfeebled  by 
age,  vagabonds,  and  also  men  of  bad  character,  white' and  black.  We  In  this 
State  exclude  all  such  from  jury  service.'  We  also  exclude  (IMS)  females'  and 
minors. 

That  was  in  1945. 

Our  juries,  therefore,  are  not  bodies  "truly  representative  of  the  community." 
Wo  go  further,  We  impose  the  burden  only  on  those  who  are  upright  and  intel- 
ligent, and  not  upon  all  of  them.  We  leave  It  to  the  discretion  and  judgment  of 
the.  jury  commissioners  to  place  on  ttie  jury  list  such  of  these  ss  in  their  opinion 
constitute  a,  sufficient  number  of  carry  on  the  work  required  of  juries.  Under 
our  system,  the. jury  is  not/  therefore,  necessarily  a cross  section  of  the  entire 
community,  but  a chosen  body  selected  from  a 'larger  number  to  assist  in  the 
administration  of  justice. 


cmii  BIGHT® 


475 


It  was  after  that  that  the  Thiel  case,  which  was  referred  to  by  the 
Attorney  General  in  his  statement  before  the  House  committee  was 
decided*  Not  Thiel  v.,  Union  Paoi/le,  but  Thiel  v.  Southern  Paoifio  R. 
Coy  328  U.S.  217— it  is  important  to  note  that. 

That  case  pertained  to  the  composition  of  juries  in  the.  Federal 
courts  and  announced  the  rule  that  , prospective  jurors  should  be  se- 
lected by  court  officials  without  systematic  and  intentional  exclusion 
of  any  economic,  social,  religious,  racial,  political,  and  geographical 
group  of  the  community. 

In  that  case,  as  Justice  Frankfurter  pointed  out  in  his  dissent  (328 
U.S.  at  p.  227)  no  constitutional  issue  was  at  stake.  The  sole  question 
was  whether  the  established  practice  in  the  northern  district  of  Cali- 
fornia not  to  call  for  jury  duty  those  otherwise  qualified  but  dependent 
on  a daily  wage  for  their  livelihood  required  the  reversal  of  a judg- 
ment which  was  inherently  w ithout  a flaw. 

The  Court  decided  six  to  two  that  it  did. 

This  Congress  has  a perfect  constitutional  right,  if  it  so  desires,  to 
write  into  tne  Federal  statutes  the  principle  or  that  decision  and  so 
prescribe  a rule  for  the  composition  and  selection  of  juries  in  the  Fed- 
eral courts. 

It  lias  a perfect  right,  if  it  so  desires,  to  provide  for  a jury  commis- 
sion (sec.  1868)  and  compel  that  jury  commission  to  maintain  a master 
jury  wheel,  and  to  place  in  it  “names  selected  at  random  from  the 
voter  registration  lists”  (sec.  1864) . 

Probably  realizing  that  those  lists  may  now  contain  names  of  those 
whom  the  State  may  not  subject  to  literacy  tests,  the  drafters  prescribe 
some  qualifications  for  jury  service  (sec.  1866)  which  shall  be  deter- 
mined by  the  jury  commission  solely  on  the  'basis  of  information  pro- 
vided on  the  juror  qualification  form  or  a returned  summons  (sec. 
1865).  t 

(At  this  point  Senator  Javits  entered  the  hearing  room. ) 

Those  qualifications  would  debar  certain  people  (sec.  1866(b)). 
Among  those  debarred  from  jury  service  would  be  a person  convicted 
in  a State  or  Federal  court  of  a crime  punishable  by  imprisonment 
for  more  than  1 year  whose  civil  rights  have  not  been  restored  by 
pardon  or  amnesty. 

It  would  moke  no  difference  that  he  had  been  many  times  convicted 
of  various  misdemeanors.  He  would  still  be  qualified  to  pass  on  the 
life,  liberty,  or  property  of  persons  prosecuted  or  litigating  in  Federal 
courts. 

If  the  Congress  desires  juries  so  composed  to  act  in  the  administer- 
ing of  justice  in  the  courts  it  lias  ordained  and  established,  Congress 
has  that  power. . Such  juries  will  sit  in  the  North  as  well  as  the  South, 
in  the  East  as  well  as  the  West. 

But  I suggest  to  you  that  today,  when  the  courts  are  so  zealously 
and  jealously  guarding  the  right  of  trial  by  jury,  it  does  seem  to  me 
that  the  Congress  would  be  of  the  mind  to  strengthen  the  jury 
system  rather  than  weaken  it.  Those  juries  ought  to  be  so  composed 
as  to  be  equipped  to  decide  intelligently,  as  well  as  numerically  the 
questions  which  are  presented  to  them.  A jury  composed  of  people 
without  sufficient  intelligence  to  understand  the  instructions  given  in 
charge  by  the  presiding  judge  is  no  jury.  When  the  Constitution 
preserved  and  guaranteed  trial  by  jury  it  contemplated  trial  by  a 
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ju *x  ^hose  members  were  equipped  to  determine  the  questions  sub- 
mitted  to  them.  Due  process  so  requires. 

A person  may  be  able  to  rend,  write,  speak,  and  understand  the 
English  language  (sec.  1866(2))  as  required  by  the  bill,  and  yet  not 
be  able  to  add  2 and  2,  or  know  the  meaning  of  the  simplest  terms 
which  recur  in  the  trial  of  the  simplest  law  suit.  ( 

Even  as  applied  to  Federal  courts,  this  bill  is  just  another  step  in 
the  process ‘of  establishing  a government  of  the  ignorant  by  the  ignor- 
ant, for  the  ignorant. 

Of  course,  it  will  be  quite  a boon  to  the  Department  of  Justice  to  be 
able  to  try  income  tax  cases  and  condemnation  cases  and  antitrust 
cases  or  any  other  cases  involving  the  property  of  - citizens  before  a 
jury  composed  of  those  dependent  of  their  subsistence  on  payments  of 
one  kind  or  another  from  the  Government.  But  will  that  booh  tend 
to  promote  impartial,  complete  administration  of  justice?  ‘ So  much 
for  the  juries  in  Federal  courts. 

Title  II  presents  very  different  questions. 

Its  basis  is  section  201 : 

No  person  or  class  of  persons  shall  be  denied  the  right  to  serve  on  grand  and 
petit  juries  in  a state  court  on  account  of  race,  color,  relfglon,  sex,  national 
origin,  or  economic  status. 

In  the  first  place  a person  has  no  “right”  to  serve  on  any  jury. 
Jury  service  is  a privilege  conferred  by  the  State  upon  such  of  its  citi- 
zens as  it  deems  worth}'  of  the  privilege  of  participating  in  the  ad- 
ministration of  justice. 

It  is  no  more  a right  than  is  the  privilege  or  license  of  engaging  in 
the  practice  of  law  or  medicine,  or  of  practicing  ns  a barber,  beautician, 
embalmer,  or  plumber.  The  State  may  require  certain  qualifications 
in  those  whom  it  permits  to  affect  the  hehlth,  safety,  and  general  wel- 
fare of  its  citizens — and  it  may  require  qualifications  deemed  necessary 
by  it  to  lie  possessed  by  those  to  whom  it  entrusts  the  life,' liberty,  ana 
property  of  those  within  its  jurisdiction. 

The  right  of  a State  to  establish  those  qualifications  existed  when 
the  Union  was  formed.  The  right  was  reserved  to  it  by  the  10th 
amendment. 

The  right  may  now  be  exercised  as  the  judgment  of  the  State1  dic- 
tates unless  it  has  been  restricted  by  an  amendment  later  than  the  lOtli. 

Does  the  14th  amendment  give  to  Congress  the  right  to  enact  a 
statute  providing  that  a State  may  not  restrict  the  privilege  of  jury 
service  to  males? 

Does  it  give  to  Congress  the  right  to  enact  a statute  providing  that 
a State  may  not  Consider  the  economic  status  of  its  citizens  in  deter- 
mining their  qualifications  for  jury  service  in  courts  of  the  State? 
Those  are  the  great  questions  which  this  bill  in  title  II  involves. 
Stravder  v.  West  Virginia,  100  U.S.  803,  was  one  of  the  very’  first 
cases  decided  construing  the  14th  amendment.  The  Court  there  held 
that — 

compelling  a colored  man  to  submit  to  a trial  for  his  life  by  a Jury  drawn  from 
ii  panel  from  which  the  State  has  expressly  excluded  every  iwiu  of  his  race, 
because  of  color  alone,  however  well  qualified  in  other  respects — 

is  a denial  to  him  of  equal  legal  protection.  1 That  has  been  the  law  since 
1883, 
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It  was  in  this  case,  that,  too,  the  Supreme  Court  &iid ; • 

We  do  not  aay  that  within  the  limits  from  which  it  is  not  excluded  by  tM 
Amendment  a State  may  not  prescribe  the  qualifications  of  its  jurors!  and  In'  so 
doing  make  discriminations.  .It  .may  confine  the  selection  to  males,  to  free* 
holders,  to.  citizens,  to  persons  within  certain  ages,  or  to  persons  haying  educa- 
tional qualifications.  We  do  iiot  believe  the  14th  Amendment  was  ever  lb- 
tended  to  prohibit  this  (p,  310). 

Contemporaneously,  the  Court  held  that  that  did  not  mean  that 
every  colored  man  haa  a right  to  be  tried  by  a jury  composed  in  part 
of  colored  men. 

Virginia  v.  Rives AXA<i,  page  SIS, 

And  see  Neal  v.  Delaware,  103  U.S.  370. 

When  it  was  the  “law  of  the  land”  that  the  first  10  amendments  to 
the  Federal  Constitution  contain  no  restrict! 6ns  on  the  powers  of 
the  State,  but  were  intended  to  operate  solely  on  the  Federal  Govern- 
ment, the  Supreme  Court  (1899)  decided  the  case  of  Brown  v.  New  J er, 
sey  (17fi  U.S.  172). 

This  case  dealt  with  the  validity  of  what  was  known  to  the  New 
Jersey  statutes  as  a “struck  jury.’  These  statutes  provided  for  a 
method  of  choosing  a jury  from  a panel. 

In  the  course  of  the  opinion  the  Court  said : v 

The  State  has  full  control  over  the  procedure  in  its  courts,  both  in  civil  and 
criminal  cases,  subject  only  to  the  qualification  that  such'  procedure  must  not 
work  a denial  of  fundamental  righto  or  conflict  with  specific  and  applicable  pro- 
visions of  the  Federal  Constitution. 

. . . “The  14th  Amendment  does  not  profess  to  secure  to  all  persons  in  the 
United  States  the  benefit  of  the  same  laws  and  the  same  remedies.  Great' diversi- 
ties in  these  respects  may  exist  in  two  States  separated  only  by  an  imaginary 
line.  On  one  side  of  this  line  there  may  be  a right  of.  trial  by  Jury,  and  on  the 
other  side  no  such  right  Bach  State  prescribes  l(s  own  method  of  judicial 
proceeding.”  ' 

' * * The  State  Is  not  tied  down  by  a provision  of  the  Federal  Constitution 
to  the  practice  and  procedure  which  existed,  at  the  common  law.  Subject  to 
the  limitations  heretofpre  named  It  may  avail  Itself  of  the  wisekua  gathered. by 
the  experience  of  the  century  to  inake  such  changes  as  may  be  necessary,  - Fpr 
Instance,  while  at  the  common  law  an  indictment  by  the  grand  jury  was  an 
essential  preliminary  to  trial  for  felony.  It  Is  Within  the  power  of  a State  to 
abolish  the  grand  Jury  entirely  and  proceed  by  information.  Hurtado  v.  Cali- 
fornia, 110  U.S.  516.  . In  providing  for  trial  by  a.  struck  jury,.  Impaneled. tax 
accordance  with  the  provisions  of 'the  Plew  Jersey  statute,  ho  fundamental  right 
of  the  defendant  is  trespassed  upon.  The  manner  of  selection  is  one  calculated 
to  secure  an  Impartial  jury.  "The  accused  cannot  complain  if  be  is  stUl  tried 
by  an  impartial  jury.  He  enn  demand  nothing  more”  (op.  cit.  p.  175). 

Even  if  under  more  recent  adjudications  of  the  Supreme  Court,  the 
sixth  and  seventh  amendments  now  apply  to  the  States,  the  legal  sit- 
uation would  not  be  changed  for  property  owning  and  taxpaying 
qualifications  were  not  forbidden  by  the  common  law.  As  I have 
shown,  many  of  the  original  13  States  had  them. 

As  late  as  1946,  the  qualifications  of  Federal  court  jurors  were  deter- 
mined under  State  law.  (28  U.S.C.A.  old  sec.  411.)  Undoubtedly 
the  sixth  and  seventh  amendments  applied  to  the  United  States  but 
such  application  was  not  deemed  to  have  any  effect  on  their  adoption 
of  the  State  law.  (See  Ballard , et  al.  v.  United  States,  329  U.S. 
187  (1946).)  :..t  . ' 

In  1948,  old  section  28^-411  of  the  United  States  Codei  wrs  revised 
so  as  to  prescribe  (sec.  28-1861)  uniform  standards  of  qualifications 
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for  jurors  in  Federal  courts  instead  of  making  qualifications  depend 
upon  .State  laws.  , , 

Even  that  revision  had  a provision  (sec.  28-1861(4) ) that  one  could 
not  serve  as  a Federal  juror  if  he  was  incompetent  to  serve  as  a grand 
or  getit  juror  by  the  law  of  the  State  in  which  the  district  court  was 

In  1057,  that  section  was  amended  by  eliminating  that  provision. 
The  next  year  it  was  decided  that  Congress  has  authority  to  set 
up  qualifications  for  Federal  jurors  without  regard  to  qualifications 
that  may  be  set  up  by  State  legislatures  of  the  States  wherein  the 
Federal  district  courts  sit.  Umted  /States  v.  Wilson , 158  F.  Supp. 
442,  affirmed  256  F.  2d  686,  cert,  denied  358  TJ.S.  865, 79  S.  Ct.  97. 

Fay  v.  People  of  the  State  of  Neio  York,  332  U.S.  261,  was  decided 
in  1947. 

The  opinion  of  the  Court  contained  this  language;  this  is  New 
York  we  are  talking  about: 

The  function  of  this  federal  Court  under  the  14th  Amendment  In  reference  to 
state  Juries  is  not  to  prescribe  procedures  but  1b  csesntlally  to  protect  the  integ- 
rity of  the  trial  process  by  whatever  method  the  sKtc  sees  lit  to  employ. . No 
device,  whether  conventional  or  newly  devised,  can  be  set  np  by  which  the 
judicial  process  Is  reduced  to  a sham  and  the  courtB  are  organized  to  convict. 
They  must  be  organized  to  hear,  try  and  determine  on  the  evidence  and  the  law. 
But  beyond  requiring  conformity  to  standards  of  fundamental  fairness  that, 
have  won  legal  recognition,  this  Cotirt  has  nlwnys  been  careful  not  so  to  Inter- 
pret this  Amendemnt  as  to  impose  uniform  procedures  upon  the  several  States 
whose  legal  system  from  diverse  sources  of  law  and  reflect  different  historical 
influences.” 

More  recently  (1961)  the  Court  has  decided  Hoyt  v.  Florida,  368 
U.S.  57,  wherein  at  pages  59-60,  the  Court  said— it  is  particularly  im- 
portant on  account  of  the  provision  in  this  bill  as  to  sex: 

“We  of  course  recognize  that  the  14th  Amendment  reaches  not  only  arbi- 
trary class  exclusions  from  jury  service  based  on  race  or  color  but  also  all  other 
exclusions  which  “single  out”  any  class  of  persons  "for  different  treatment  not 
based  on  some  reasonable  classification." 

It  was  in  that  case  that  the  Court  said : 

We  cannot  say  that  tt  Is  constitutionally  impermissible  for  a State,  acting  in 
pursuit  of  the  general  welfare,  to  conclude  that  a woman  should  be  relieved  from 


**  "While  English  common  law  Is  the  source  from  which  It  often  la  assumed  a uniform 
system  was  derived  by  the  States  of  the  United  States.  It  must  not  be  overlooked  that 
many  of  them  have  been  deeply  Influenced  by  Roman  and  civil  law  to  which  their  history 
exposed  them.  None  of  the  territory  west  of  the  Alleghenies  was  more  than  briefly  or 
casually  subject  to  common  law  hefore  ther-Revolutlon,  French  civil  law  prevailed  In  most 
of  the  Ohio  and  Mississippi  Valleys  from  their  settlement  until  Wolfe's  decisive  victory 
hefore  Quebec  In  1768.  Its  ascendancy  Id  the  north  then  was  broken,  and  in  1803.  the 
Louisiana  Purchase  ended  French  sovereignty  In  the  rest  of  the  UlsslRsjnpl  area.  Louisi- 
ana. continues,  however.  A system  of  l;lw  based  nil  the  Code  Napoleon.  The  South  went  nnd 
Florida  once  were  fipttnlsh.  Soc  Colvin,  Participation  of  the  United  8tnto«v  of  America 
with  the  Republics  of  Lntln  America  In  the  Common  Heritage  of  Roman  and  Civil  Low, 
10  Proceedings  of  the  Eighth  American  Scientific  Congress  407. 

"Even  among  the  early  seaboard  States,  the  Bugllsli  common  law  had  rivals.  The 
swedes  on  the  banks  of  the  Delaware  held  one  of  the  earliest  jury  trials  on  this  continent. 
(Tlie  Governor  followed  Swedish  law  and  rustoin  In  ending  to  tils  aid  In  judging  'assistants' 
who  wore  selected  from  among  'the  principal  nnd  wisest  Inhabitants'  and  were  both  Judges 
nnd  Juror*  ana  sometimes  witnesses.  Sec  1 Johnson,  Tho  Swedish  Rettlements  on  the 
Delaware  <1011)  460  et  soq,  In  New  York,  there  was  a deep  and  persistent  influence 
from  Roman  nnd  Dutch  law.  Upon  capitulation  of  New  Amsterdam,  It  was  stipulated 
that  certain  Dutch  law,  and  judgments  and  customs  should  bo  respected.  Hut  even  beyond 
this,  In  the  organisation  of  the  courts  the  Dutch  rule  persisted  although  contrary  In  the 
‘puke's  Lnws'  enacted  by  the  conqueror,  fl'tie  history  of  the  enrly  Dutch  Influence  in 
New  York  court  procedure  wpn  preserved  by  the  diligence  and  foresight  of -Judge  l)n1,v, 

I B.  D.  Rmlth'a  Reports  (New  York  Common  Pleas)  xvll,  xxxlv,  xxxvil.  The  Roman-Dutch 
element  In  New  York  law  Is  recognised  by  its  courts,  e.g,  Dunham  V.  William,  HI  N.Y, 
2fli  stfifl:  You  Oietnen  v,  /irlrfp/ord,  83  N.V,  848,  800;  SsiflA  v.  F.tnit,  181  N.Y.  KID.  170, 
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the  civic  duty  ofjury  service  unless  she  herself  determines  that  such  service  is 
consistent  with  her  own  special  responsibilities  (opt  clt.  p.  62).  ■; 

That  being  the  Jaw  of  the  land,  how,  then,  can  Congress  say  to  the 
States  that  no  person  or  class  of  persons  shall  be  denied  the  right  to 
serve  on  their  juries  on  account  of  sex  ? 

There  remains  for  discussion,  therefore,  the  question  of  whether  a 
State  may  establish  some  form  of  '‘economic  status”  as  a criterion  or 
classification  for  jury  service..  ' ; \ 

It  is  important  in  this  connection  to  recall  that  many  of  the  States 
at  the  time  of  the  adoption  of  the  Constitution  and  thereafter  required 
that  the  jurors  in  their  courts  be  taxpayers  or  freeholders. 

For  many,  many  years  the  Federal  government  recognized  the  rea- 
sonableness of  this  criterion  or  classification  by  adopting  the  Stated 
rules  of  qualification  ns  its  own,  . , , ( ( 

Another  important  factor  is  stated  by  Hr.  Justice  Black'  in  the 
opinion  of  the  Court  in  Kotch  et  ad,  v.  Board,  of  River  Port  Pilot  Oornr 
mmioners  for  the  Port  of  New  Orleans,  et  al,y  330  JJ.S.  552,  at  page 
657 : “And  an  important  factor  in  bur  consideration  is  tliat  .this  case 
tests  the  right  and  power  of  a*  State  to  select  its  own  agents  and  officers. 

Taylor  v.  Beckwith , 178  U.S.  548 ; Snowden  v.  Hughes^  321,  U.S. 

1,11-18.  \ ! , . . , 

Just  a few  weeks  ago,  March  24, 1866,  Justice  Black  very  forcefully 
applied  the  Notch  case,  supra,  in  his  dissenting  opinion  in  the  Virginia 
Poll  Tan  cose,  86*S.  Ct.  1079, 1085,  In  the  final  analysis,  I assume  that 
if  Congress  enacts  title  II  of  this  bill  its  constitutionality  will  be 
determined  by  the  yardstick  of  that  case.  {Harper  v.  Virginia  Slate 
Board  of  Elections,  383  TI.S.  663, 86  S.  Ct.  1079*)  . , : . 

So  this  phase  of  this  statement  may  well  conclude  with  applications 
to  this  title  of  («)  Justice  Black’s  dissent;  (5)  the  dissent  of  Justices 
Harlan  and  Steward;  (o)  the  reasoning  of  the  opinion  of  the  Court 
delivered  by  Justice  Douglas. 

The  rest  of  this  memorandum  deals  with  excerpts  from  the  decisions 
in  that  Virginia  Poll  Tan  case  and  justifies  in  my  opinion  the  conclu- 
sion that  the  States  have  a perfect  right  historically,  constitutionally, 
and.  legally  to  include  economic  status  of  its  citizens  as  a factor  in 
whether  or  not  the  States  will  permit  those  citizens,  regardless  of  race 
or  color  or  religion,  talking  about  the  pure  question  of  economic  status, 
that  under  the  McGowan  ease,  the  Maryland  Sunday  Law  case,  if  it 
is  a reasonable  classification  and  the  Congress  has  no  right  to  say  to  the 
States  under  the  Constitution  ns  it  now  exists  that  you  can’t  consider 
that  factor. 

Time  does  not  permit  me  to  include  in  this  statement  the  entire  dis- 
senting opinion  of  Mr.  Justice  Black.  Even  if  it  did,  it  would  be  un- 
necessary, for  anyone  desiring  to  read  all  of  it  will  find  it  beginning 
at  page  1083  of  86  Supreme  Court  Reporter  (advance  sheet  or  April 
15, 1966) . 

Bear  in  mind  that  wlmt  the  majority  there  held  was  that  voter 
qualifications  have  no  relation  to  wealth  nor  to  paying  or  not  paying  a 
tax. 

Justice  Black  pointed  out: 

The  erpinl  protection  canes  carefully  nnalyzert  boll  down  to  the  principle  that 
distinctions  drawn  and  even  discriminations  imposed  by  state  laws  do  not  vio- 
late the  Kqnnl  Protection  clause  so  long  ap  these  distinctions  find  dlscrhnlnn- 
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tlons  are  not  "irrational,”  “Irrelevant,",  "unreasonable,”  "arbitrary,’’  or  "It 
vlillou.s.”  The  restrictive  connotations  of  these  terms  **  * 

citing  cases — 

are  a plain  recognition  of  the  fact  that  under  a proper  interpretation  of  th 
Equal  Protection  clause  States  are  to  have  the  broadest  kind  of  leeway  In  areas 
where  they  have  a general  constitutional  rninjtetence  to  net 

At  this  point  Justice  Black  quoted  from  Metropolitan  Casualty  In- 
surance Co.  v.  Brownell,  294  U.S,  580,  as  follows : 

A statutory  discrimination  will  not  he  set  aside  ns  the  denial  of  equnl  pro- 
tection of  the  laws  if  nny  state  of  facts  reasonably  may  he  conceived  to  Justify 
it. 


Bear  in  mind  that  the  equal  protection  clause  applies  not  only  to 
citizens  but  to  nil  persons  within  the  jurisdiction  of  the  8tatc. 

Despite  that,  certainly  a State  mny  restrict  service  as  jurors  to 
those  persons  who  are  citizens. 

And,  there  is  nothing  In  the  14th  Amendment  which  prevents  a State  from 
excluding  and  exempting  from  jury  duty  certain  classes  on  the  bona  fide  ground 
that  it  is  for  the  good  of  tile  community  that  their  regular  work  should  not  he 
Interrupted. 

Rawlins  v.  Georgia,  201  U.S.  638  (per  Justice  Holmes). 

So  lawyers,  ministers,  doctors,  dentists,  railway  engineers,  and  fire- 
men may  be  excluded.  There  may  be  age  limits. 

And  ^economic  status”  as  a factor  will  not  bo  considered  as  arbitrary 
or  invidious  if  there  is  any  state  of  facts  which  reasonably  may  be  con- 
ceived to  justify  it, 

I should  think  that  if  a person  is  entirely  dependent  upon  the  Gov- 
ernment of  the  United  States  or  the  State  government  for  his  sub- 
sistence, that  the  State  might  well  think  that  he  should  not  be  a juror— 
particularly  in  cases  in  which  the  United  States  or  a State  is  a party. 

I should  think  that  if  a person  has  not  been  able  to  accumulate  nnd 
retain  an  amount  of  property  sufficient  for  his  name  to  appear  on  the 
tax  digests  of  his  county  that  the  State  might  well  think  thnt  he  should 
not  adjudge  the  rights  of  a fellow  citizen  whose  life,  liberty,  or  prop- 
erty were  in  jeopardy. 

<lEoonomie  stntus”  as  a criterion  cannot  be  judicially  determined  to 
be  arbitrary  and  capricious  when  we  know  that— 

In  England  a property  qualification  for  jury  duty  was  required  by  statute  at 
a very  curly  date  ( Commonwealth  v.  Dorsey,  108  Mass,  i (2)  and  similar  statutes 
have  from  time  to  time  been  enacted  In  this  country.  Although  , . . these  stat- 
utes usually  relate  only  to  the  ownerslilp  and  occupancy  of  reaL  projtcrty,  in 
some  cases  the  statutes  may  require  the  ownership  of  personal  property  of  a 
certain  value.  (Contcajf  v.  Clinton,  1 Utah  215.) 

Juries,  50  C.J.S.  Section  147,  p.  869  (citation  interpolated).  See 
also  60  C.J.S.  Section  147(b),  p.  869;  and  Kerwm  v.  People , 96  111. 
206;  Bradfoi'd  v.  State , 15  Ind.  347;  McKnight  v.  Seattle , 39  Wash. 
516,  81  Pac.  998. 

Under  some  statutes  it  Is  required  that  ft  juror  be  a person  whose  name  Is  on 
the  assessment  rolls  as  a taxpayer,  (50  C.J.S.  Section  148.) 

The  Supreme  Court  of  the  United  States  in  Brmm  v.  Allen,  344 
U,S.  at  page  471,  quotes  trcmjStrmder  v.  West  Virginia,  100  U.S.  303, 
310  (supra)  showing  that  a State  was  permitted  to — 

confine  the  selection  (of  jurors)  to  males,  to  freeholders,  to  citizens,  to  persons 
within  certain  ages,  or  to  persons  having  educational  qualifications. 
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The  Court  today  might  not  agree  with  that  Court  of  1880  “composed 
of  Justices  familiar  with  the  * *ils  the  amendment  sought  to  remedy” 
but  whether  or  not  it  agrees,  that  ruling  would  prevent  a classification 
us  to  “freeholders”  from  being  arbitrary  or  capricious. 

And  in  that  cose  at  page  474  {Brown  v.  Alle%  344  U.S.  443, 474)  the 
Supreme  Court  said : 

Short  of  an  annual  census  or  required  population  registration,  these  tax  lists 
offer  the  most  comprehensive  source  of  available  names.  We  do  not  think  a use, 
non-rilficrimlpatory  os  to  race,  of  the  tux  lists  violates  the  14th  Amendment  . . . 

Justice  Black  continued ; 

Aud  If  history  con  be  a factor  in  determining  the  "rationality"  of  discrimination 
fn  a State  law  (which  we  held  it  could  in  Kotoh  v.  River  Ports  Pilot  Comm*. 
supra),  thou  whatever  may  be  our  personal  opinion,  history  is  on  the  side  of 
"rationality”  of  the  State's  poll  tax  policy.  Property  qualifications  existed  fn 
the  Colonies  and  were  continued  by  many  States  after  the  Constitution  was 
adopted  (89  S.Ct.  at  pp.  1085-6)^  * 

Georgia  was  using  the -books  of  the  receiver  of  tax.  returns  as  a basis 
for  determining  the  constitution  of  “the  body  of  petit  furors”  certainly 
ns  early  ns  1861.  ((Sce  Code  of  1861,  sec.3837.) 

Those  books  / Were  not  being  so  used  for  the  purpose  of  barring 
Negroes  from  lury  service  for  they  were  expressly  barred,  ^Code  of 
1861,  sec.  3836)  by  a section  of  Ithe  same  code  which  confined  com- 
petency to  “free  whitertmle  citizens.”  , 

Passing  to  the  dissent  of  JiistidprHflriaii  and  Stewart,  at  page*1090, 
they  posed  the  question  at  issuej^I^tfyere  a rational  basis  for  Virginia’s  < 
poll  tax  as  a voting  qualification,??  - ‘ \ 

They  thought  tne  apswer  tjb  ftnat.qgestion  to  be  “Ted”  They  ^up- 
ported  their  opinion  thus:  ’ 1 ) ' 

Property  qualifications  and  |5b  1 taxes  hhve  been  a traditional  part  of|our 
political  structure.  In'1  tlio  Colonies  the  franchise  was  generally,  a restrlctedxme. 
Over  the  years  these  bud  othei1  restriction^  wepb  gradually  lifted,  primarily 
because  popular  theories  of  political 'xppres&otaUon.  bad  changed.  Often  restric- 
tions were  lifted  only  aftqr  wide  public'ttahatav^’Ths  Issue  of  wotpna  suffrage,  for 
example,  rafted  questions  of  family  relationships,  of  participation  In  .■public 
affairs,  of  ther-.very  nature  of  the  type  of  society  in  which  Americans  wished  to 
live ; eventually,  a consensus  was  reached,  which  culminated  In  the  lfithr Amend' 
men t no  more  tb to  45  years  ago;  ; ' / 

Similarly  with  Tjroperty  qualifications,  Jt  ft  only  by ‘flat  that  It  o4n  be  said, 
especially  in  the  context  of  American  history,' that  there  can  be  no  rational  debate 
ns  to  their  advisability.  Most  of  the  early  Colonies  had  them*;  many  of  the 
States  have  had  them  dHhig  much  of  their  histories ; and  whptner  one  agrees  or 
not,  arguments  have  been  andstiil  can  be  made  lii  favor$f»f nem.  For  example, 
it  Is  certainly  a rational  nrtftnuqnt  that  payment^of'scine  minimal  poll  tax 
promotes  civic  responsibility,  weedinS’‘Trat"thos6*wiio  do  not  care  Euugh  about 
public  nffalrs  to  pay  $1.50  Or  there  abouts  a year  for  the  exercise  oflhi  franchise. 

It  ft  also  arguable,  Indeed  It  was  probably  accepted  as  sound  political  theory 
by  a large  percentage  of  Americans  through  most  of  our  history,  that  people  with 
some  property  have  a deeper  stake  In  community  affairs,  and  are  consequently 
more  responsible,  more  educated,  more  knowledgeable,  more  worthy  of  con- 
fidence, than  those  without  means,  and  the  community  and  Nation  would  be  better 
managed  If  the  franchise  were  restricted  to  such  citizens.  Nondftcrlmlnatory 
and  fairly  applied  literacy  tests,  upheld  by  this  Court  in  Lassiter  v.  Northampton 
County  Board  of  Elections,  SCO  U.S.  45,  70  S.  Ct.  085,  3 L Ed.  2d  1072,  find  Justifi- 
cation on  every  similar  grounds. 

Property  and  poll-tax  qualifications,  very  simply,  are  not  in  accord  with  current 
egalitarian'  notions  of  how  a modern  democracy  should  be  organized.  It  is  of  . 
course  entirely  fitting  that  legislatures  should  modify  the  law  tb  reflect  such 
changes  in  popular  attitudes.  However,  It  Is  ail  wrong,  In  my  view,  for  the 
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Court  tq  (idopt  tbe,  political  doctrines  popularly  accepted  at  a particular  moipent 
of  our  history  nod  to  declare  all  others  to  be  Irrational  and  Invldlmin.  bnrrlng 
them  from  the  range  of  cliolee  by  reasonably  minded  people  acting  through  the 
political  process.  It  was  not  too  lobg  ago  that  Mr.  Justice  Holmes  felt  Impelled 
to  remind  the  Court  that  the  due  process  clause  of  the  14th  amendment  does  not 
enact  the  laissez-faire  theory  of  society,  iochncr  v.  People  of  Btateqf  New  York, 
198  U.S.  45,  75-76,  25  S.  Ct,  530,  540,  49  L.  Ed.  03T.  The  times  have  ebguged, 
nnd  perhaps  It  Is  appropriate  to  observe  that  neither  does  the  equal  protection 
clause  of  that  amendment  rigidly  Impose  upon  American  an  Ideology  of  un- 
restrained egalitarianism.  . ■ ■ 

The  foregoing  are  the  views  of  the  three  dissenting  Justices. 

It  remains  to  bo  demonstrated  that  the  reasons  assigned  by  the 
majority  of  the  Court  for  nullifying  Virginia’s  poll  tax  would  by  no 
means  support  the  conclusion  that  a State  cannot  use  “economic  status” 
os  one  of  its'  legislative  criteria  for  the  determination  of  the  competency 
of  jurors  in  its  courts.  , . 

The  very  basis  of  the  majority  opinion  is  that  the  right  to  vote  in 
^Federal  elections,  is  conferred  by  the  Constitution,  and  once  the 
franchise  is  granted  to  the  electorate,  lines  may  not  be  drawn  which 
are  inconsistent  with  the  14th  amendment. 

. Service, on  a jury  is  a privilege — not  a right.  The  Constitution 
confers  upon  no  one  the  right  to  serve  on  a jury.  The  State  legisla- 
ture grants  the  privilege  which  is  quite,  different  from  “the  political 
franchise  of  voting”  and  not  a “fundamental  political  .right,  because 
preservative  of  alt  rights.”  • !i  . , i , 

The  concluding  .paragraph  of.  the  opinion  graphically  . demonstrates 
the  differences.  . V ... 

Justice  Douglas  concluded  “*  * * wealth  or  fee  paying  h^s,  in  put 
view,  ho  relation  to  voting  qualifications  * * ; - : , . , 

“Economic  status”  did  under  the  common  law  of  England  have  a 
relation  to  .the  .privilege  pf  serving  on  a jury,  and  continues  Ip  have, 
in  the  view  of  many  State  legislatures,  a relation  to  that  privilege. 
The  question  is  not  whose  “view”  is  correct. . f ; 

The  question  is  merely' Whether  the  view  of  the.  State  legislatures  is 
arbitrary,  capricioufe,  invidious,  without  any  justification  based  on  any 
state  of  facts  which  may  be  reasonably  conceived.  * , . 

In  the  light  of  repeated  decisions  of  the  Supreme  Court  of  the 
United  States,  it  is  difficult  to  imagine  hdw  this  quest  ion  is  capable  of 
being  answered  save  iiione  uny.  , . 

I cannot  see.  how  there  cun  bo  a more  complete  answer  to  it  than  that 
given  by  Chief  Justice  Warren  in  his  opinion  for  the  Court  in  J/h- 
Oozoan,  et  $,  v.  State  of  MtiryMnd,  306  U.S.;  420.  That  case  was 
decided  May  21,  1961.  Only  Justice  Douglas  dissented,; justices 
Black,  Clark,  Harlan,-  Brennan,  afid  Stewart  .of  those  now.  op  the 
Court  were  there  then.  • , ' ' . ' 

Restating  the  age-old  doctrine,  “A  statutory  discrimination’ will  hot 
beset  asid e.ifapy state  pf  fa<pts  reasonably  may.  be  conceived  to  justify 
it,”  the  Chief  Justice  and  the  Court  (save  Justice  Douglas)  applied  it 
in1  upholding  Maryland’s  Sunday  closing  laws  or  Sunday  blue  laws. 

Almost  oontehiporaheously  (may  29,  1961),  Chief  Justice  Warren 
wrote  for  a majority  of  the  .Court  in  Gmaghsr  y.  Grown  Kosher  Super  ■ 
Market  of  Massaohmefys,  Ino et  al.<  366iU.S.  617,  and  in  Two .Ghvtfs 
from  Harrison- Allemtmon^  line,  v,  MdGinleyt  866 ; U.S.  582,^  and  in 
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Brownfield,  et  al.  v,  Braun,  360  U.S.' 1 599,  all  iiphdlding'  Skate  Sunday 
closing  laws  (May  20, 1001 ) . 

Finally  as  to  this  title  let  it  be  bbserved  that  if  it  becomes  effective, 
its  application  will  not  merely  be  local.. , It  will  not  affect  the  South 
alone.  The  States  of  the  North,  the  East  and  the  West  will  feel  its 
impact  perhaps  even  more  strongly  than  the  Southern  States. 

Title  IV-f-pection  401  of  this  title  provides : 

It  Is  the 'policy  of  the  United  States  to  prevent,  and  the  right  of  every  person 
to  be  protected  against,  discrimination  on  account  of  race,  color,  religion,  or 
national  origin  In  the  purchase,  rental,  lease,  financing,  use,  and  occupancy  of 
housing  throughout  the  nation. 

Assuming  that  to  bs  a correct  statement  of  the  policy  of  the  United 
States,  which  I rather  doubt  when  I read  the  outcries  against  this  par- 
ticular title,  the  question  is  whether  the  Congress  has  the  constitutional 
power  to  enforce  that,  policy  as  it  is  requested  to  do  in  the  sections  of 
the  title  which  follow  401.  = 

As  I write  this  (June  8,  I960)  it  appears  that  the  “policy”  expressed 
in  section  401  may  be  abandoned  by  its  sponsors. 

The  principle  expressed:  in.  the  policy  may  be  about  to  succumb  to 
political  expediency.  . 

Writing  of  this  section  that  would  in  the  words  of  the  editorial 
writer  “ban  discrimination  in  sale  or  rental  of  residential  units,”  an 
editorial  writer  in  the  Atlanta  Constitution  of  June  8, 1966  (p.  4)  says : 

Laudable  as  the  aims  of  this  section  are,  the  proposal  is  Questionable  on  con- 
stitutional grounds.  And,  more  to  the  point,  It  simply  doesn't  hare  the  Republi- 
can support  needed  to  counter-balance  Southern  Democratic  opposition. . It's  time 
to  be  realistic.  The  housing  section. Just  doesn't  have  a chance  at  this  session; 
The  personal  protection  had  jury  list  sections  are  vital.  86  it's  time  to  separate 
the  housing  section  from  the  main  bill  and  press  on  to  adaption  of  the  other 
portions.  ■ 

The  statement  that  the  section  js  “questionable  on  constitutional 
grounds”  is  n model  of  understatement,  * 

The  statement  that  the  jury  list  section  is  vital  would  be  difficult  to 
understand  in  the  absence  of  the  thought  that  the  writer  of  that  edi- 
torial had  probably  never  read  the  “jury  list  section”  or,  if  he  had,  had 
considered  its  implications.  ; 

I then  go  on  to,  demonstrate  that  this  section  401,  aside  from  any  ap- 
plication of  it,  which  is  sort  of  out  of  my  field,  that  section  401  is 
absolutely  unconstitutional  under  the  law  of  the  land  has  it,  has  been 
declared  up  through  yesterday. 

That  the  section  is  unconstitutional  is  thoroughly  demonstrated  by 
the  CivU  Rights  Cases,  109  U.S.  $,  which  etill/uVe  and  were  applied 
by  the  court  in  the  famous  case  of  S Kelley  v.  Krmimr,  334  U.S.  1,  which 
heljd  (1948)  that  State  court  enforcement  of  restrictive  covenants  which 
have  foi‘  their  purpose  the  exclusion  of  persons  oi  designated  race  or 
color  from  ownership  or  occupancy  of  real  property  could  hot  be 
justified.  ‘ ' ' . • ‘ ' 

But,  even  in  so  holding,  the  Court  said : . ' ' 

Since  the  decision  of  this  Court:  In  the  Civil  Rights  cases,  1883, 100  U.S.  8,  the 
principle  has  became  firmly  embedded  In  onr  constitutions  1 law  that  the  action 
Inhibited  by  the  first  section  of  the  14th  amendment  Is  only1  such  action  as  may; 
fairly  be  said  to  be  that;  of  the  States. . That  amendment  erects  no  shield  against 
merely  private  conduct,  however  discriminatory  or  wrongful  (884  U.S.  at  p.  13).. 
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As  late  ns  March  28, 1066,  the  Court  said ; . 

This  has  been  the  view  of  the  Court  from  the  beginning  * * *.'■  It  remains  the 
Court’s  view  today  (80  S.Ct,  jl70,  at  p,  U70).  ' 

And  just  2 months  before  (Jan.  17, 1966),  Mr.  Justice  Douglas  had 
written  in  Evans,  et  al.  v.  Newton,  et  ai,,  86  S.  Ct.  486, 488 : 

There  are  twb  Couipiementary  principles  Involved  In  this  case.  One  is  the 
right  of  the  individual  to  pick  bis  own  associates  so  as  to  express  his  preferences 
and  dislikes,  and  to  fashion  his  private  life  by  joining  such  clubs  and  groups  ns 
he  chooses.  . ' 

And  further,  p.  489: 

If  a testator  wnnted  to  leave  a school  or  center  for  the  use  of  one  race  only  and 
in  .no  way  implicated  the  State  in.  the  supervision,  control,  or  management  of 
that  facility,  lye  assume  arguendo  that  no  constitutional  difficulty  would  be 
encountered. 

Despite  these  established  principles  of  constitutional  law,  the  Atw 
torney  General  of  the  United  States,  on  May  4, 1966,  commenced  his 
discussion  (before  the;  House  committee)  of  the  housing  title  bv 
saying:  , 

In  the  Citfil  Sights  Act  of  I860  Congress  declared : 

"All  citizens  of  the  United  ■States  shall  have  the  same  right,  in  every  State  and 
Territory,  as  is  enjoyed  by  white  citizens  thereof  to  inherit,  purchase,  lease,  sell, 
hold,  and  convey  real  and  personal  property.  (42  U.S.C,  H>&2).”  ; 

: That  is  a correct  statement.  > . • ' 

It  is  also.  correct  to  say  that  this  section,  was  formerly  section  1978 
of  the  . Revised  Statutes,  and,  8 U.S.C.  section  42.  When  so  desig- 
nated it  waS:  considered  by  the  Supreme  Court  of  the  United  States 
iA  Hurd  v.  Hodge,  334  U;S.  24,  and  of  it  (pp.  31-32) ’the  Court  saidj 

We  may  start  with  the  proposition  that  the  statute  does  not  Invalidate  private 
restrictive  agreements  so  long  as  the  purposes  of  these  agreements  are  achieved 
by  the  parties  through  voluntary  adherence  to  the  terms.  The  action  toward 
which  the  provisions  of  the  statute  under  consideration  Is  directed  is  govern- 
mental action.  Such  was  the  holding  of  Corrigan  v;  Buckley,  supra  ” (271  U.S. 
32fci46S,  Ct,  621).  : . 

Cvrrigm  V.  Buckley,  fts  well  as  Hurdv,  Hodge;  involved  restrictive 
covenants  as  to  tHe  sale  of  real  estate.  -The  former  involved  down- 
ing houses  of  S Street  between  18th  and  New  Hampshire  Aveune  in 
the  city  of  Washington.  In  it.  (27l  U.S.  at  p.  880)  the  Court  said : 

. . , the  prohlbtttons  hf  the  14th  Amendment  “have  reference  to  State  action 
exclusively,  and  hot  to  an^  action  of  private  individuals."  ; . : "it  is  state  action 
of  a particular  character  that  Is  prohibited.  Individual  invasion;  of  individual 
rights  ia,  not  .the  subject-matter  of  the  .Amendment."  Civil  Rights  Cages,  100 
U.S.  3,  ,11..  .it  is  dbyious  thdt  none  of  these  amendments  prohibited  private, 
individuals  from  entering  into  contracts  respecting  the  cohtrol  and  disposition  ot 
their  own  property; . . . . • ' . . . - N 

A.t  page  331,  considering,  among  others,  th^  veiy  statute  which  the 
Attorney  Oeiiera)  took  as”  his  teit,  tne  Court  said :.  , ' ' ^ , . 

...  it  is  obvious,  upon  their  face,  that  while  they  provide,  inter  alia,,  that  alt 
persons  and  citizens  shall  have  e.qual  rights  with  white  citizens  to  make  con- 
tracts and  acquire  property,  theyi  like  the 'constitutional  Amendment  under 
whose  sanction . they  were  enacted  do  not  iq. any  manuey 'prohibit  ,pr.. invalidate 
contracts  entered  Jptp.  by  private,  individuals  in  respect  tp  the  control  anddis* 
position  of  their.own property, 

! The 1 Cod  tyhiph  so’  stated ; was  headed  by  Chief  -J ustiee  Taf h/iiid 
lied  amorig  its  membeisJustices  Holmes,  ffrandeis,  iiiid'Stone.  There’ 
were  no  dissents. ' , . 
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Despite  this  established  law  of  the  land, 'the  Attorney  General  seeks 
to  have  Congress 1 enact  legislation'  banning ; Mid  rendering-  illegal 
“contracts  entered  into*  by -private  individuals’?  andactsand 'actions 
of  private  individuals,  and  seeks  w justify  such  legislation  “primarily* 
on  the  commerce  clause  of  the' Constitution  and  on 1 the  l4tn  amend-! 
ment.”  “I  have  no  doubts  whatsoever’?  he  - says,  “as  to  ■ its 
constitutionality.”  • : rf  ' 11 

So  far  kb  the  14th  amendment  is  concerned,  I have  no  doubts  what- 
soever as  to  its  uhCoiistitutionality  unless' the  Supreme1  Court  should, 
for  some'  reason;  overrule  a continuous  line  of  authorities  extending 
over  a period  frdtn  1883' to  March Of  1966.  ! 1 ; - i • ■ • : 

As  to  the  commerce  clause,  I merely  say  that  since  the  decisions  in 
the  Heart  of  Atlanta  Motel  case  (379  U.S;  241),  and  KatzeribacK  v. 
MoOlwng  (379  U.S.  294),' I do  not  pretend  to  know  just  what  the 
scope  Of  the  commerce  clause  isi  <:/ 

I do  suggest  that  in  the  Heart  df  Atlanta  Motel  case,  the  opinion  of 
the  Court  considered  and  deemed1  “without  precedential- value”  the 
decision  in  the  civil  rights  casts  because  the  1875  act- -thief e involved 
broadly  proscribed  discrimination  'in  inns  et  cetera -^Without  'limiting 
the  categories  of  affected  businesses  to  those  impinging  hport  inter-; 
state  Commerce”  (p.  250)  i*  '■ 

“In  contrast”  said  the  Court  (p,  260-251) — • ; 

tiie  applicability  of  h*ftle  lit  la  carefully  limited  to  enterprises  harliiV  a flikect'and 
mibstfmtlal  to  the  Interstate  - of  'goods  and 1 ]^e&plerr  eieept f wheftf 

state  action  Is  involved; 
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In  ihti  McClimg  case,  thb  'Court  c6ribidere4  thd'hpplichtibn1 oj?  title 
II  “to  fCstatirahts  which  tef  ve  fo6d  a'isUbstantihl  pkjrtlbrt  of  which*  has 
moved  in  commerce”  (p.  298).  , s 

In  title  IV  of  S.  3296;  I 'ao  hbfc|:findariy  rdterehfee'to^Hfc  cdttimefce 
clause,  or  its  language,  or  any  words  Indiciftjihd  that*  thd.’disbrimina- 
tions  sought  to  be  banned  have  anV  ‘relation  WhUteVdi’  tot  he  interstate 
flow  of  goods  and  people.  * ’y''  ; -y:-  ’ * ‘'!yi  ’ J x ?y " ’■*'  ■ 

3 If  * A refusesHo  rent  a dwelling;  to  B b6caiiseydf!B*S  fitc,e,'<ibl6f;  re- 
ligion, or- niitionhl  origin  (title  Iv,  sCc.  408(aV, Itislmftbssibie fbriirie 
to  . see  how  cbritmbfce  between  the  States  is  affected 1 in 1 the ] irem‘bt0St; 
degreed  ■ ■ : >' : " " 5 ''  ' r'"‘  : * •”  ‘ i*i,<  **M/* 

The . impossibility,  as  far  as, I am  concerned,  extend?  to  sections 
403  (b~3),’  and  tb  section  404,  although  I hate  read  WHat 'the  Attorney 
General  said  on  that  phase  of  the  sitbject  Mattel  (|ip.;21vbt  sOq[t  O'f(hiS 
statement  to  the  House  committee) : '•  ”‘!  ’ ' 1 * : * 1 ‘ - 


merit  Act  cohm  viilidly  apply  te'  a fanner 1 who  sdwed  Only 1 23  a ctes  elf 
Wheiatj  iibiiOst  all  ‘of  Which  .Was  cbrisuhiett  On  fyfcl  farm!' ;I  thii|c  this  Ut 
most  important  to  Ijaye  ih  mind,  ded)ih£  With'th?  quMtibn  tha^  tHO 
Attorney  Genefa  1' stated  in  his  statement  before  the  Hbute'  |Cpnihlittee 
that  the  Housing  Section,  iaectibff  401,' Wds  justified  Unde^  tlte  co/nriiC^ce 
elapse.  . ,•  , ■ : . .!*  * 

Senator  McClellan.  Jb stifled  uhfler  the  commerce  clause?' ? . . 

Mr.  Blooh.  Tinder' the  c^mmfcr^.  cldh?e  of  the  Cohstitutioh;  ''It  wiis 
justified  under  the  power  to  regulate  cOmptetee  betWedii  thc-  States 
as  well  as  under  the  14th  amendment,  he  stated.  ' 5:  3 ' 1 ‘ 1 ' " ' 1 ' * 4 
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I live  in  a dwelling  whioh  I purchased  in  1019,.  I have  lived  in  it 
continuously  since.  The  mortgage  which  formerly  covered  it  has  long 
since  been  removed.  . If  its  brick  or  hardware  or  plaster  or  paint  ever 
“moved”  in  interstate  commerce,  they  have  long  since  come  to  rest.  If 
I should  refuse  to  sell  that  house  to  a person  because  of  his  race,  color, 
religion,  or  national  origin,  would  I be  subject  to  the  sanctions  of 
title  IV?  Where  does  the  14th  amendment  come  inf  Where  does 
the  interstate  commerce  clause? 

Senator  McClellan.  Selling  a house  that  adjoins  his  residence, 
or  if  he  owned  a house  that  adjoined  his  residence,  couldhe  refuse  to 
sell  it  to  a Black  Muslim,  or  would  he  be  guilty  of  violating  this 
statute? 

Mr.  Bloch.  As  I construe  the  statute,  if  a person  refused  to  sell  his 
own  home,  such  as  the  one  I am  talking  about—— 

Senator  McClellan.  Not  only  his  own  home  but  I ain  talking  about 
sometimes  people  own  houses  and  live,  in  one  and  have  another  one. 
Some  relative  lives  in  it  and  they  decide  to  move  away  or  they  decide 
to  sell  it.  Would  he  be  compelled  to  sell  ? 

Mr.  Bloch.  I don’t  so  construe  the  statute  that  he  would  be  com- 
pelled to  sell  it; 

Senator  McClellan.  He  couldn’t  refuse  to  sell  it  if  he  had  it  up 
for  sale.  1 , 

, Mr.  Bloch.  If  he  refused  to  sell  it  to  a person  on  account  of  his 
race,  color,  religion,  or  national  origin,.  and  that  was  followed  to 
its  logical  conclusion,  then  it  might  result  that  he  couldn’t  sell  it  at 
all.  But  I don’t  think  the  statute  as  I read  it  attempts  to  compel  him 
to  sell  it  to  a person  of  a certain  race,  color,  religion,  or  national 
origin. 

. Senator  MoCpLLAN.  lt  has  the  same  effect. 

Mr.  Bloqh.  It  has  the  same  effect. 

Senator  McClellan.  If  he  has  to  keep  it. 

Mr.  Bloch.  It  reaches  the  same  conclusion. 

Senator  McClellan.  If  he  sells  he  has  got  to  sell,  if  the  applicant 
or  proposed  purchaser  happens,  .to  come  within  that  category,  he  has 
got  to  sell  it,  or.  if  he  refuses  to,  he  has  committed  a crime. 

Mr.  Bloch.  That  is  right,  because  it  has  the  same  effect,  Mr.  Chair- 
man. t . 

Senator  McClellan.  It  is  compelling  to  the  extent  that  if  you 
decline  or  refuse,  you  have  committed  a crime. 

Mr.  Bloch.  If  he  declines  or  refuses  he  has  committed  a crime. 
Senator.  McClellan.  That  is  pretty  compulsory  in  my  opinion. 

Mr.  Bloch.  It  has  the  same  effect  jis  the  school  case. \ They  started 
out  by  saying  that  the  school  segregation  cases,  didn’t  compel  inte- 
gration, that  they  simply  were  designed  to  prevent  segregation.  But 
in  the.  12  years  or  so  that  have  passed  since  the  school  cases  were 
handed  ;down  on  May  17,  1084,  now  the  guidelines  that  are  being 
adopted  by  one  of  the  departments  not^  only  seek  to  . prevent  segre- 
gation, but  to  compel  integration. 

Senator  McClellan.  This  compels  you  to  sell  or  be  subjected  to 
punishment,  under  a giyen  state  of  circumstancea,  ; You  either  must 
sell  or  be  subjected  to  thelpenalty  of  the  law!  , i ■ 

Mr.  Bloch.  That  is  right.  < - ■ V 
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Senator  McClellan.  You  can  refuse  to  sell,  but  you  are  penalized. 
Mr.  Blooh.  That  would  be  the  effect  of  it.  t ‘ ' 

Senator  McClellan.  Well,  that  is  it.  That  is  what  it  is  intended 
to  do. 

Mr.  Bloch.  I think  so. 

Senator  McClellan.  Nothing  else. 

Mr,  Bloch,  It  would,  pertains  be  the  effect. 

Senator  McClellan.  What  else  does  it  propose  to  do  except  that  ? 
Mr.  Bloch.  I think  that  is  what  it  intends  to  do,  but  I am  not 
sufficiently  familiar  with  the  language  of  the  bill  to  say  that  it  would 
compel  a man  to  sell  his  house  to  a colored  person  pr  a person  of  a 
different  race.  , . ; 

Senator  McClellan.  The  only  way  he  can  escape  the1  pen&ltyof  the 
law  would  be  to  sell. 

Mr.  Bloch.  That  is  right. 

Senator  McClellan.  That  is  just  as  near  to  compulsion  as  you  can 
make  it. 

Mr.  Bloch.  It  might  be. 

Senator  McClellan.  Except  you  are  willing  to  pay  a penalty  not 
to  be  compelled^ 

Mh  Btocii.  That  is  right  , 

Senator  McClellan.  I thiiik  that  is  clear. 

Mr.  Blooii.  But  I can’t  say  in  all  fairness  that  the  language  of  the 

statute  is  such  that  it  compels  you  to  seH  it  to  anyone.  s . 

Senator  McClellan.  It  doesn’t  use  the  word  “compel,”  but  the 
consequences  and  ultimate  effect  is  to  compel  or  to  punish. 

Mr.  Bloch.  That  is  right.  I thoroughly  agree  with  that:, 

Senator  McClellan.  AH  right. ; 

Mr,  Bi^h,  ; You  either  do  or  you  will  bB  sorry. 

Senator  McClellan.  That  is  right.  That  is  compulsion*  in  my 
book.  That  is  not  freedom.  1 ' ’ 

Mr.  Bloch.  I didn’t  hear  that,  sir.: 

Senator  McClellan.'  That  is  compulsion  in  my  book.  It  is  cer- 
tainly Uofc  frtodorijt. ' 

Mr.  Bw>cH,  Certainly,  it  is  practically  compulsion.  , ! 

Conclusion^!;  cannot  conceive  Of  a better  reply  to  the  statOmOht  Of 
the  Attorney  Gfeneral  to  which  I have  referred  than  worda  of  Mr. 
Justice  Hugo  Black  uttered  March  24, 1966j  in  his  dissent  in  the  ease 
of  Harder , etal.  Appellants  v.  Virginia  State  Board  of  ‘Elections  et<d ,, 

They  are,  I think,  particularly  apt  and  timely  because  of  the  appeal 
which  jis  being  made  to  the  Congress  to  disregard  the  past  adjudica- 
tions pf  'the  Court,  to  disregard  the  Constitution,  ana  to  substitute 
for  them  its  own  conceptions  Of  right  and  wrong,  to  enact  a law  paid, 
to  be  “designed  tb  help  atjhieye  equality  in  the  marketplace  (p.  IB) 
Justice  Black’s  words  folIoVr: 


' r ! ' : } i 

The  Court's  justification  for  consulting  its  own  notions  rather  than  following 
the  original  meaning  of  the  Constitution,  as  I would,  apparently  Is  baaed  on 
the  belief  of  the  majority  pf  the  Court  that  for  this  Court  to  be  boilnd  by  the 
original  meaning  off  the  Constitution  is  an  intolerable  and  'debilitating  evil; 
that  our  Constitution  should  /toot-  be  “shackled  to  the  political  theory  of  a per- 
ucular  era,1  and  that  to  save  the  copptry  from  the  original  Constitution  the 
Court  must  have  constant  power  to  renew  It  and  keep  it  abreast  with  this 
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Court's  more  enlightening  theories  ot  wlmt  Is  best  (or  our  society,  tt  seems 
to  me  that  this  is  not  only  au  attack  oq  the  great  value  of  our  Constitution 
Itself  but  also  on  the  concept  of  a'  written  constitution  which  Is  to  survive 
through  the  yeard  ns  originally  written  unlesa  chHUged  through  the  amendment 
process  which  the  Framers  wisely  provided.  Moreover,  when  a "political 
. theory"  embodied  In  our  Constitution  becomes  out-dated,  it’ seems  to  me  that  a 
majority  of  the  nine  members  of  this  Court  are  not- only  without. constitutional 
IHiwer  but  nrp  far  less  quail  lied  to  choose  anew  constitutional  political  theory 
than  the  people  of  this  country  preceding  In  the  niaimerprovlded  by  Article  V. 

I suggest  .tfierefore.  that  the  Congress  ought  hot  ip  be  iisked  to  enact 
q Statute,  qnd  certainly  should  npt  enact  it  merely,  because  the.  Court 
may  test  its  validity  not  by  established  constitutional  principles  but 
by  some ‘hieiw  constitutional  political  theoiy.” 

That  far  in  my  quoting  from  Justice  Black  he  wps  treating  of  the 
Court’s  power  and  dixty.  , 

He  proceeded:  . . . , , . : , 

The  people  have  not  found  it  impossible  to’ amend  tbeir  Constitution  to  meet 
new  conditions.  Tbe  Equal  Protection  Clause  Itself  Is  the  product  of  the  people's 
desire  to  use  their  constitutional  power  to  amend  the  Constitution  to  meet  pew 
problems.  * \l  ■ 1 1 - ' \ 

I interpolate : So ate  the  income  tax  aiheiidineiit; ‘riiid ^hqdir^t  $|ec-' 
tions  of  Senators  amendment  and  the  womqn  suffrage  amendment.. 
So  was  the  prohibition  apiendment,  apd  its  irepqalhig’  amendiuient. 
So  waa.thq,  amendment:  limiting,  the  terms  or  seryiep.pr  a President, 
When  one  thati  was  elected  President  four  successive  terms,  the  people 
acted  as  provided  Constitution,'  , • \ , 

Justice  Black  proceeded  : , i . 

Moreover,  the,  people,  lq , Section  6,  of  .the;  14th  i Amendment;  designated  tlie 
governmental'  tribunal  they  wanted  to  provide  additional  rules  fo  enforce  the 
guarantees  of  that  Amendment,  .The  branch  of  govfcmriient.  they  chose  \yas 
not  the  Judicial  Branch  but  the' Legislative.  ; I 'havehb  doubt  at  all  that  Con- 
grees  has  < the  hewer  under  Section  .5  topasa  legislation  to  abolish'  the  poll  tax 
in  order  to  protect  the  citizens  of  this  country  If  lfc  believes, that;  the  poll  tax  is' 
being  used  as  a device  to  deny  voters  equal  protection ; of  tjie  law.  - See  my 
concurring,  and  dissenting  opinion  In  SouthCaroltti^X  Ka  tsenb acht  BA  8. , 0t  803. 

It  is  quite  clear  that  discriminatory  use  by  tbe  Sf^tfe  of  a.ppll  tax 
created  by  State  statute  would  be  “State  action’?  ana  therefore,  subject 
to  control  by  appropriate  legislation  under  the , l4tb  amendment  (sec. 
ff)  t/  In  t^b  Katzenoaeh  case  (aji  'p.  832)  Justice  Bjacjk  had  said : , 

..I,  havd  no  doubt  whatever  as  to  thb  po^vor  of  Congress  i v u fo  enact'  the  pro- 
visions of  thq  Voting  jlighta  Act  of  1065  deallpg  with  the  suspension  of  state, 
Voting  tests  that  have  been  used  . . . to.  deny  and  abridge  voting,  rights  on 
racial  grounds,  f . , . . \ \ ■ j- 

It  is  equally  clear  that, Congress  does  not.  jhavp  the  power  under  sec- 
tion, tf  ip  paps  l^slajtiob.prayehtm^  discrim- 

ihatiohednsists^  of  ‘wrpjiga  $ohe,  by  individuals  (86  S._  Ct.  at  11761:. 
“This  Has  bead  ime,  view  of  the  Court  from  Bie,  beginning  ’*  1 *. . < It 
remains  th6  Court’s  view  today”  (86  S.  Ct.  Ji70  (Mar.  28, 1966) ) . 
Thank  you  very  much. 

Senator  McObELiJiN,  Anything  further? ' , 

Mr.  BipcH.  Ndj  that  is, all,.  ' . 

. Senator  McClellan.  Thank  you  kindly,  t appreciate  very  much 
your  presence.  I am  sorfy  that  your  good  friendy.  the  chairman  of 
this  subcommittee,  couldn’t  be  here  to  hear  ydurte$t  imbny,  but!  kno^ 
he  will  he  Very  interested  iii  reading the  record.  / ! 
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Mr.  Bloch.  Thank  you,  sir.  , 

Senator  McClellan.  Thank  yon  kindly. 

Mr.  Bloch.  Thank  you,  sir.  I am  glad  you  were  here. , . 
Senator  McClellan.  The  next  witness  is  Mr,  Arthur  J\  Mohl. 

Will  you  come  around,  please,  sir? 

Mr.  Mohl,  I understand  you  are  appearing  at!  the  request  of  Senator. 
Pirksen.  : . , ( 

STATEMENT  OF  ARTHUR,  F,  MOHL,  ON  BEHALF.  OF  THE  ILLINOIS 
ASSOCIATION  OF  BEAL  ESTATE  BOARDS;  ACCOMPANIED  BT 
ROBERT  E.  COOK,  EXECUTIVE  VICE  PRESIDENT  — 

■ ■ r , f . ■ h ■ . . i + 


Mr.  Mohl,  That  is:  correct,  sir.  i-. 

Senator  McClellan.  Will  you  identify  yourself  for  the  record 
then?  . , , ■ , 

Mr.  Mohl.  My  name,  Mr.  Chairman,  is  Arthur  F.  Mplil;  of  Chi- 
cago. I have  been  engaged  in  the  real  estate1  business- in- Chicago  for 
30  years.  I appear  here  asspokeaman  for  the  Illinois.  Association 
qf  Kent- Estate  Boards*  and  unofficially  as  i spokesman  for  those  will*, 
lions  and  thousands  of  frugal  property  owners  whose  best  interests, 
are  in  jeopardy.  . ' ‘ ; r l V i!i;  > . , ; f 

We  urge  the . rejection  of  title  .IV  of  the  Giyil Bights  Act  of  1.066 
for  the  . following ireMonsi.i  .,  / r : t ; ; 

1.  Title  IV  requires  a citizen  to  unwillingly  irentor  sell,  to, another 

citizen.  Such  a requirement  might  fre.justif  it  were  in /the  public 
interest;*  but  herd.it  is ; improperly; , invoked  for  the  'benefit!  of.  pne 
citizen  against  another.  . |,r,.  . v i >• , ,,  .7 ... 

2.  Title  IV  makes  no  [ contribution  to . the  , problems  pi  the  ghettos 

as  evidenced  by  the  fact  that  New:  York  City-r-wjth  such /ft  law.  fpr  8 
yeurs-i-hns  .experienced  serious  riots  .and: had, ft  Obrp.ercent  increase  in 
substandard  Jiousing,  quits;  over  a lPryear,  period,  .whiie,  (Jhicqgoi-r 
without,  such  ;a;  lawr-rhad  no  major,  riots  and  had.  a 33-perqent  redac- 
tion in  substandard1  housing  units.  . , ; ..-i,,,’;  j 7. ...  !.;  7 

{Senator  McCLfeLLANi  , I thought  you  were  about  to  have  a riqt  in 
Chicago  .this,  week,  were  you  pot?  t ;i  rT>  . , 

Mr.  Mohl.  We. did  not  call  it  a major  riot,  jir.  Chairman.  We,  do 
not  think  it  had, any,  racial— — r . /,<! .( ,•/' 

: Senator  McClellan.  We  have  got  these  riots  down,  now  to  where 
we  classify  them  aalittlq,  mediocre——*;  . ; . . : !.  ; ? ; V 

Mr,  Mohl.;  We  ap  not  think  it  liac|;any  housing  or,  racial  overtone, 
Senator  McQ^klmn.  ( Very  well. , , 

Mr,  Mohl.  3; , Title  ivri has  no  means  ,for; defining  its  violation 
unless  the  npeused  admits  violation.  Most  property  owners  refrain 
from  assigning  reasons  for  .refusal  to,  sejl  orf)p  rent.  Inevitably  those 
who  prosecute  .pressure  the  accused  into  having  to  prove  his  innocence 
by  making  him  assign  a reason  for  refusal.  And  if  he  assigns,  a rear: 
son  bnseir  on  behavior,  r he  exposes  himself;(to  character  defamation 
charges,:  . 7 . : ' . . . -.  ..,.7 

4.  Title. TV, .becomeq , self i-dereivting.im.  its  application, • 'The  C?lii- 
cagp  community  , of  singlerfamily.  Jiomee  kbown  as  Marypook  has 
achieved  reasonably  stabilized  integration.-  Its  .concern  is  to  persuade 
as  many  wlqtes  aq  Negroes  to  buy  and  move  iii— nnd  thus  far  it*  has 
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succeeded.  With  title  IV  on  the  books  Maiy nook  would  become  all 
Negro,  because  the  residents  would  be  prohibited  from  holding  out 
for  a white  buyer. 

Even  though  they  may  not  acknowledge  it,  Lake  Meadows  and 
Prairie  Shores,  which  are  privately  owned  urban  renewal  projects  in 
Chicago  and  which  are  successfully  integrated,  use  quotas  m order  to 
maintain  stable  integration,  but  title  IV  would  make  such  a system 
illegal.  T!ie  report  of  Chicago  Housing  Authority  chairman,  Charles 
Swibel,  on  October  26,  1965,  stated  clearly  that  despite  its  nondis- 
crimination policy,  it  cannot  achieve  integration  so  long  as  it  is  not 
permitted  to  assign  apartments  on  a quota  system,  . ; 

As  an  example,  its  Leclaire  Courts  project  in  an  all-white  area 
started  out  80  percent  white  in  1950  but  by  1965  its  white  population 
was  down  to  4 percent. 

Senator  McClellan.  Why  is  that? 

Mr.  Mohl.  Why  is  it? 

Senator  McClellan.  Yes. 

Mr.  Mohl.  Because  it  follows  naturally  that  when  a predominance 
of  Negroes  move  into  a building,  a predominance  of  white  people  move 
out.  This  is  a human  nature  fact  of  life. 

Senator  McClellan.  Can  we  change  that  by  law,  by  compulsion  ? 
Mr.  Mohl.  You  cannot  change  human  nature  by  compulsion  of  law. 
Senator  McClellan.  That  is  what  we  are  trying  to  do,  are  wc  not? 
Mr.  Mohl.  I agree  with  you,  sir. 

Senator  McClellan.  Proceed. 

' Mri  Mohl.  Most  successfully  integrated  communities  maintain  bene- 
volent quotas,  which  title  IV  would  outlaw. 

Gentlemen,  title  IV  attempts  to  deal  unnaturally  with  human  beings. 
We  believe,  therefore,  that  the  enivctment  of  title  IV  would  contribute 
tot  rather  than  thwart  the  growth  of,  segregated  neighborhoods.  For 
this  reason  alone  we  urge  the  subcommittee  to  reject  title  IV. 

We  submit  that  any  law  which  attempts  to  regulate  a personal  rela- 
tionship between  two  individual  citizens,  where  the  public  interest  is 
not  involvedj  is  un-American  and  undemocratic/  It  is  a ^ device  by 
which  minority  rule  prevails,  for  the  great  inniobity  of  citizens  have 
opposed  such  a law  each  time  they  were  permitted  to  vote. 

We  hope  that  the  subcommittee  in  its  consideration  of  title  IV  will 
weigh  carefully  the  future  consequences  of  enacting  into  law  a concept 
which  prohibits  private  individuals  from  exercising  SoUle  degree  of 
selection  in  the  choice  of  those  with  whom  they  will  execute  a contract 
for  the  sale  or  rental  of  property.  The  American  is  basically  ail  in- 
dividualist who  guards  carefully  his  inherent  right  to  choose  his 
friends,  his  associates,  and  those  who  desire  to1  share  his  residence 
whether  it  be  a‘  home,  a duplex,  or  a multifamily  structure. 

The  problem  in  race  relations  which  develops  in  the  intimacy  of 
housing  are  far  more  Complex  and  more  delicate  than  those  in  educa- 
tion or  in  employment.  We  are  fearful,  that  the  injection  of  the  legal 
force  of  the  State  in  the  making  of  these  choices  will  generate  resist- 
ance and  bitterness  which  ’ would  inevitably  retard;,  rather  than  ad- 
vance racial  amity.  For  decades, 'progress  in  race  relations  was 
slow,  but  now  it  is  improving  rapidly  for  every  year  sees  more  and 
more  integrated  neighborhoods  achieved,  through  natural  voluntary 
methods.  . , 
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We  strongly  urge  that  you  do  nothing  to  impede  progress^  , for 
progress  is  being  made;  Let  us  not  forget  tlm-t  in  Calitornia.  the 
people  voted  2 to  1 against  legislation  suph  os  title  IV,  nevertheless, 
through  voluntary  efforts  they  are  achieving  notable  results. 

For  example,  for  the  first  11  months  of  1966,  of  the  286,406  listings 
in  all  of  the  State’s  multiple  listing  systems,  Jess  t(iaft  six-tenths  of  i 
percent  contained  some  racial  restriction,  r This  is  an  example  of 
voluntary  effort  toward  open  .occupancy  which  I am  sure  is  being 
duplicated  throughout  the  United  States,  Give  this  a chance.  . ' _ 

We  hope  yon  will  reject  title  IV. 

I appreciate  the  privilege  of  appearing  hare,  Mr,  Chairman. 

Senator  McClellan.  Thank  you. 

'i  You  did  not  .identify  the  gentleman  with  you.;  Will  you  identify 
yourself  for  the  record?  - , ; . 

: Mr.  Cook;. " Yes,  my  name  is  Eobert.E.  Cook,  executive  vice  presi- 
dent of  the  Iljliiois  Association  of  Real  Estate  Boards.  - ' 

Senator  ’ McClellan.  t)o  yb'd  wish  to  make  any  chmihentsi'  Mr, 
Cook?  > ...  •/  .i  : r./v  ■.. ..  w.: 

Mr.  Cook.  No,  sir. 

Senator  McClellan.  Very  well.  1 

Do  I understand  this  law,  you  made  some  reference  to  it  here,  this 
proposed  title  IV  would  apply  to  a room  in  one’s  residence  if  lie  wanted 
to  rent  it?  1 ;v  ' ; : 

• Mr.  Mohl;  Tamhot sure,  but  I believe  it  does;  • t ■ : . ; ; 

Mr. Cepk.  Yps.  • . • ; 
Senator  McClbllaEV  The  way  I read  itj  it  does.  There  used  to  be 
such  things  as  folks  having  a spare  room  to  rent.  I think  that  still 
exists  to  some  extent,  — 

Suppose  a family  in  their  residence' liad  a spare  room  that  they 
wanted  to  rent.  Now  apply  title  IV  to  that  and  tell  me  whether  there 
could  be  any  discretion,  any  choice,  made  by  the  owner,1  by  the  resi- 
dents of  that  home,  as  to  whether  he  jcould  have,  a white  tenant^  a 
colored  tenant,  i Baptist,  Catholic,  o t a Muslim. 

Could  he  make  any . Choice,  discriminate  in  any  area  whatsoever  ! 

Mr.  Mohl.  The  definition1  under  title  IV  includes  any  portion  of  a 
structure,  Which  would  include  the  room;  ' 

Senator  McClellan.  What  we  would  call  a spare  room  ? 

Mr.  Mohl.  That  is  Correct. 

Senator  McClellan.  Which  one  sometimes  wants  to  rent. 

What  was  that  fellow’s  name,  X;  Malcolm  X,  if  one  of  his  tribe 
came  along  and  said  “I  Want  to  rent  thiS  room,  you  have  got  it  adver- 
tised here  for  rent,  I will  pay  you  the  price”,'  ir  they  declined  to  rent 
it  to  him,  because' Of  his  religion  or  because  of  his  color,  this  proposed 
statute  would  m>ply,'would  it  not  ? 

Mr,  Mohl.  It  certainly  would. 

Senator  McClellan.  What  would  the  penalty  be? 

Mr.  Moiil,  There  is  money  penalty  up  to  a $500  fine.  ’ 

Senator  McClellan.  Up  to  $1,000,  is  It  not,  or  is  it  $500  ? 

Mr.  Mohl.  It  is  $500.  : - 1 

Mr.  Atjtrt.  That  is  punitive  damages. 

Senator  McClellan,  This  is  ^Unitlve,  that  is  damages  up  to  a $500 
fine  and  a year  in  jail;  is  it  hot  ? ; 
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Mr.  Mom,.  That  is  correct.  ' 

Senator  McClellan,  Tlie  sentenced  can  take  his  choice,  the  owner 
of  the  property.  He  can1  rent  it  or  Mr.  Malcolm  X can  make  him  pay 
a fine  and  ne  can  go  to  prison  for  a year.  Is  that  what  we  are  coming 
to  in  this  country  I 
Mr.  Mohl.  That  is  correct. 

Senator  McClellan.  Thank  you  very  much  for  your  appearance? 
Mr.  Mohl.  Thank  you,  Mr.  Chairman. 

Senator  McClellan.  The  next  witness  is  the  Reverend  Walter 
Royal  Jones. 

All  right,  you  have  a prepared  statement. 

STATEMENT  OF  EEV.  WALTER  ROYAL  JONES,  JR.,  CHAIRMAN, 
COMMISSION  ON  RELIGION  AND  RACE,  UNITARIAN  UNIVER- 
SALIST  ASSOCIATION,  CHARLOTTESVILLE,  VA.;  ACCOMPANIED 
BY  ROBERT  E.  JONES,  DIRECTOR,  DEPARTMENT  OF  SOCIAL 
RESPONSIBILITY,  WASHINGTON  OFFICE 

Reverend  Jones.  I do,  sir,  . 

Senator  McClellan.  Will  you  identify  yourself  for  the  record, 
please,  sir? 

Reverend  Jones.  I am  Walter  Royal  Jones,  jr.,  minister  of  the 
Thomas  Jefferson  Memorial  Unitarian  Church  of  Charlottesville,  Va., 
and  chairman  of  the  Commission  on  Religion  and  Race  and  the  De* 
partment  of  Social  Responsibility  of  the  Unitarian  Universalist  As- 
sociation. 

Senator  McClellan.  You  have  someone  with  you,  Reverend? 
Reverend  Jones.  I have  Mr.  Robert  E.  Jones,  who  is,  the  director  of 
our  Washington  department. 

Senator  McCellan.  You  may  proceed  with  your  statement. 

Reverend t Jon  I appear,  here  today  in  support  of  S.  3296,  a bill  to 
assure  nondiscrimination  in  Federal  and  State  jury  selection  and  serv- 
ice, to  facilitate  the  desegregation  of  public  education  and  other  public 
facilities,  to  provide  judicial  relief  against  discriminatory  housing 

Sractices,  to  prescribe  penalties  for  certain  acts  of  violence  or  iiitimi- 
ation,  and  for  other  purposes. 

The  revolution  for  civil  rights  taking  place  in  our  time  is  delayed 
thunder  from  the  bolt  of  lightning  that  struck  in  1776,  when  Thomas 
Jefferson ’and  his  colleagues  proclaimed  the  concept  of  a government 
and  a society  predicated  on  the  equality  of  men  before  God  and  the  law. 
Our  Nation’s  history  has  in  large  measure  been  wrought  in  the  rever- 
berations issuing  from  that  original  &iock.  The  civil  rights  movement 
Ib  but  the  latest,  although  in  many  ways  the  widest  spreading,  ns  it 
touches  the  dignity  of  men  among  all  minorities. 

The  Congress  is  to  be  commended  for  its  growing  sensitivity  and  re- 
sponse to  the  mounting  imperative,  over  recent  years.  But  the  legal 
posture  of  our  Nation  is  still  wanting  in  some  particulars,  a need 
which  features  of  the  present  bill  are  designed  tq  mfeet. 

The  Unifcarmn  Universalist  denomination,  and  its  antecedents  the 
American  Unitarian  Association  and  the  Universalist  Church  of 
America,  have  a history  of  commitment  to  human  .rights  ^oing.as 
far  back  as  1790,  when  Universalists  adopled  one  of  the  earliestfresolu* 
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tions  against  slavery.  Down  across  the  ^ears  in  pronouncements  and 
action,  laymen  and  ministers  continued  this  witness. 

At  its  most  recent  general  assembly  in  Miami  May  16  to  22,  the  asso- 
ciation adopted  a comprehensive  consensus  on  racial  justice,  gathering 
and  rounding  out  the  substance  of  resolutions  passed  over  the  past  5 
years.  AH  of  the  matters  touched  in  the  present  bill  find  echo  and 
support  in  that  consensus,  which  was  passed  with  a near-unanimous 
vote  of  the  delegates.  , 

I believe  there  were  tallied  3 dissents  at  the  time  out  of  800  dele- 
gates. A copy  of  the  consensus  is  appended  to  this  testimony. 

I am  also  submitting  for  the  record  the  reports  of  two  official  ob 
servers  to  the  trial  of  the  men  accused  of  slaying  the  Rev.  James  J. 
Reeb,  held  in  Selma,  Ala.,  the  week  of  December  6, 1965. 

Senator  Javtts,  Without  objection,  let  it  he  received. 

Reverend  Jones.  We  have  copies  here. 

(The  document  referred  to  follows:) 

SPECIAL  REPORT— THE  REEB  MURDER  TRIAL 
I.  Justice  in  an  Alienated  Community 
by  Rev.  Walter  Royal  Jones,  Jr. 

Chairman,  Unitarian  Unlversallst  Commission  on  Religion  end  Race  Minister, 
Thomas  Jefferson  Memorial 'Unitarian  Church,  Charlottesville,  Virginia 

r THE  OENEBAL  SITUATION  IN  SELMA 

Selma  Is  getting  ready  for  Christmas.  The  pervasive  shabbiness  of  Broad 
Street  is  partly  concealed,  partly  accented  by  the  bright  decorations  which,  espe- 
cially at  night,  give  an  air  of  commercial  gaiety.  But  Selma  Is  still  a town  out 
of  another  generation.  There  are  a few  contemporary  bank  buildings  and  stores, 
but  by  and  large  the  architecture. dates  from  the  19th  century  aud  earlier,  more 
often  decrepit  than  graceful.  As  one  approaches  the  Edmund  Pattus  Bridge 
from  Highway  80,  one  sees  a,  billboard  extending  welcome  from  the  Selma  Na- 
tional Bank.  Selma,  it  proclaims,  is  "the  Town  With  100%  Human  Interest." 

On  the  surface,  little  tension  Is  visible.  Negroes  cun  be  seen  patronising  Broad  ' 
Street  stores  alongside  whites,  despite  a partial  boycott.  Dolls  for  Negro  girls 
grace  the  windows  of  the  flve-and-ten-cent  store,  alongside  white  dolls.  There 
seems  to  be  full  freedom  of  movement  for  Negro  shoppers. 

Although  It  takes  a while  to  penetrate,  however,  the  tension  Is  there.  I was 
only  one  of  many  outsiders  In  Selma  the  week  of  tlie  trial,  of  course.  But  wy 
presence  was  noted,  In  the  courtroom,  where  I sat  beside  Daniel  Bickford,  a 
Boston  attorney  also  observing  the  trial  for  the  Unitarian . Unlversallst  Associa- 
tion, I heard,  whispered  speculation  whether  we  were  Department  of  Justice 
lawyers.  In  restaurants,  the  strange  face  was  noted,  with  many  a lengthy  and 
inquiring  glance.  In  the  Negro  section,  on  the  other  hand,  quite  to  my  surprise, 
there  were  some,  who  allowed  as  ha vlng  recognised  me  from  March  ninth.  What- 
ever the  case  of  memory,  identification  with  the  Unitarian  Unlversallst  Associa- 
tion was  an  instant  open-sesame. 

Monday  evening  (December  6)  I retraced  the  steps  of  the  march  to  the  bridge, 
having  parked— quite  by  coincidence— directly  in  front  of  Walker’s  Cafe,  The 
highway  and  streets  bore  nothing  but  traffic,  this  night.  Traffic,  and  the  ghosts 
of  another  day.  It  seemed  a longer  walk,  than  in  the  tension  of  that  other  after- 
noon, with  the  Sheriffs  deputies  lining  the  streets,  taking  photographs,  and  mak- 
ing cryptic  radio  reports  from  their  patrol  cars.  . 

I stoiqied  at  the  parsonage  of  the  Brown  Memorial  Chapel,  to  inquire  after 
Lonzey  West,  who  might  put  me  in  touch  with  the  Rev.  Francis  Walter,  an 
Episcopal  priest  who  Is  our  Interrellglons  "man  In  Selma."  He  is  the  new  di- 
rector of  the  Selma  Inter-Religious  Ministry.  At  West’s  home,  and  later  in  the 
Brown  Chapel  where-Dr.  Martin  Luther  King,  Jr.,  once  again  spoke  on  Tuesday 
night,  I learned  about  the  SOLO  boycott  of  downtown  stores,  and  the  projected 
march  to  protest  segregated  southern  justice. 
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The  trail  to:  Frauds  Walter  took  mo  first  to  Father  MacNeice  ofBt-Edmunila 
Mission,  and  thence  to  Rev.  Everett;  JjVenrlpk,  «n  Episcopal  theological  student 
who,  with  hie  wife,  has  taken  up  residence  in  Selma  to  contluue  the  witness  of  the 
martyred  Jonathan  Daniels.  Wenrlck  Is  working  on  the  Poverty  Program,  and 
has  so  far  succeeded  In  maintaining  tenuous  contacts  with  both  the ‘Negro  com- 
munity and  local  Episcopal  churches,-  The  poverty  project  Is  a particularly  sore 
paint  with  the  Negro  leadership.  ■ There  has  been  no  breakthrough  In  employment 
in  Selma,  and  a resolute  refusal  by  the  city  , to  seek  any  of  the  Poverty  Program 
funds:  SOLO  and  SNCC  workers  tried  lohg  and  unsuccessfully  to  engage  the 
Mayor  and  the  white  establishment  In  joint  sponsorship.  At  length,  fearing 
Federal  support  might  go  to  Negro  leadership  alone,  by  default,  the  Mayor  sub- 
mitted a plan  of  , his  own,  which,  behind  a facade  , of  elaborate  committees  and 
subcommittees,  left  final  control  of  funds  and  program  In  his  hands.:  It  was  re- 
jected both  by  ( Sol  inn  Negroes  mid  In  Washington.  Meetings  continue,  seeking 
a workable  compromise,  but  thus  far  unavailing.'  Wenrlck  was  stopped  by  police 
from  distributing  .leaflets  calling  attention  to  a meeting  of  the  Poverty  Program 
Council.  lie  exjtected  that  an  appeal  to  Police  Chief  Wilson  Baker  would  remove 
the  interference.  The  boycott  of  stores  by  Negroes  at  Christinas  Is  aimed  both 
at  frustration  over  failure  to  obtain  employment  and  to  launch  the  Poverty1  Pro- 
gram. Speakers  at  the  Brown  Memorial  Chapel  recounted  how  merchants  iiad 
asked  for  a reprieve  from  an  earlier  boycott:,  so  that  they  could  act  "without  being 
under  pressure."  The  boycott  had  been  lifted— arid  nothing  happened.  So  It 
Is  being  revived. 

Tuesday,  I succeeded  in  reaching  Francis  Walter,  who  lb  also  working  in  Tuscn* 
loosn,  Selma,  Camden,  and  Wilcox  County.  Walter  confirmed  the  Impressions  I 
had  gained  from  Wenrlck  and  West  about  the  Selma  situation.  He  added  that 
SCLC  and  SNCC  arc  involved  in  a deep  reappraisal  of  tactics,  fending  to  de- 
empbnslze  marches  now,  in  favor  of  reorganization  and  cultivation  of  resources— 
economic  and  educational — In  the  Negro  community  Itself.  This  is  partly  in 
response  to  the  more  sophisticated  (and  frustrating)  attitude  of  the  white  Estab- 
lishment, since  March.  Acts  of  violence  against  demonstrators  are  rare.  The 
new  tack  is  to  give  them  police  escort,  receive  them  with  a show  of  cordiality, 
send  them  off  again,  and  do  nothing! 

There  is  little  sigh  of  re-appralsal  in  the  white  community.  Segregationist 
literature  crowds  the  newsstands.  Radio  programs  originating  in  Selma’s  local 
station,  or  linked  with  the  hard  right— like  Carl  MacIntyre’s  “20th  Century 
Reformation  Hour"— din  the  fnvorlte  fantasy  Into  listeners’  ears  day  and  night 
During  the  trial,  the  Selma  Times  Journal  carried  a page  two  photograph  of  the 
defendants  Jovially  gathered  with  their  attorney  In  the  court  library.  But  for 
the  caption  beneath,  one  would  have  taken  It  for  a group  of  Visiting  delegates  to 
a Junior  Chamber  of  Commerce  covnentjon,  juhfc  a few  fine  up-and-coming  Amer- 
ican young  businessmen.  Drinking  fountains  In  the  Court  House  are  of  the 
cup-and-faucet  variety,  the  fountains  having  been  plugged.  Sheriff  Clark  still 
proudly  displays  his  gold  NEVER  button,  even  in  court,  as  he  stalks  the  corri- 
dors with  that  curiously  menacing' smile  which  is  the  special  accomplishment 
of  policemen  and  Senate  Investigators.  Doctors’  offices  downtown  still  announce 
Colored  Waiting  Rooms  In  the  rear.  It  is  alleged  that  there  are  five  or  six 
chapters  of  the  John  Birch  Society  In  Selma.  There  are  no  Negro  police  of- 
ficers. The  hospitals  are  segregated:  During  the'  trial  the  defense  attorney 
asked  Dr.  W.  B.  Dinkins,  a Negro  physlfclan  who  first  attended  James  Reeb, 
whether  Oood  Samaritan  Hospital  (a  Catholtc  mission  hospital)  was  not  in 
fact  the  best  equipped  In  Selma.  He  could  not  answer,  said' Dinkins,  because 
he  had  never  been  permitted  Inside  the  others.  * \ 

Selma  Is  a small  town,  even  though  Its  internal  subdivisions  are  .sharp.  Cul- 
turally'Ingrown,'  It  lives  In  a world  but  little  penetrated  by  the '20th  century, 
and  inclined  to  close  ranks  defensively  against  any  incursion  In  depth.  Efforts 
on  the  part  of  Negro  and  white  civil  rights  leaders  to  build  bridges  with  their 
Establishment  counter  parts  have  ben  rebuffed,  so  far.  With  white  Helmd,  it 
is  still  a family  affair,  with  the  tangible  virtues  and  appalling  hazards  of  paro- 
chialism. 1 ! 

'v  ; THE  TRIAL  r'  ' : ■' 

The  trial  began  Tuesday  Corning  (December  7)  tvlth  .Judge  Moore’s  charge 
and  questions  to  the  104  potential  Jurymen.  News  reports  have  It  that  18 
among  these  were  Negro.  Dan  Bickford' and  I saw  only'  four,  and,  In  any  bnse, 
none  was  selected.  .Several  jurymen  sought  to  disqualify  themselves  on  ground 
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of  close  relationship,  fixed  opinion,  and  opposition  .to  capital  (punishment,  and 
were  excused.  To  the  additional  stipulation,  suggested  in  absentia  by  Alabama 
Attorney* General  Flowers,  concerning  bias  against  dviL  rights  workers,  two 
men  rose  and  sought  tithe  excused.  ■ It  was  aii  intetestiUg.look.iuto  the  youth, 
ern  conscience  struggling  with  itself.  I could  not  withhold  re&peci,  from  these 
men,  wrestling  with  fairness,  even  though  they  were  eventually  not  excused,, 
having  affirmed  that  If  they  were  truly  convinced  by  overwhelming  evidence, 
they  would  have  to  And  a verdict  of  "guilty”  despite  all.  None  of  those  who  had 
sought  disqualification  were  included  in  the  final  panel.  But  one  Juror  proved 
to  be,  later,  the  brother  of  a key  witness  Of  the  defense,  whose  testimony  would 
have  to  be  evaluated  by  the  Jury.  Why  either  prosecutor  or  defense  counsel 
allowed  this,  I find  hard  to  understand. 

The  case  was  tried  by  Circuit  Court  Justice  L.  8.  Moore,  A paternal  and 
seemingly  conscientious  figure.  From  what  I saw,  I was  couviuced  be  sought 
to  conduct  the  trial  with  true  inipariality. 

The  prosecutor,  Circuit  Solicitor  Blanchard  McLeod,  was  a weak  figure, 
porbajfi  attributable  in  part  to  his  convalescence  from  a recent  heart  attack, 
but  over  alid  above  that  obviously  reluctant  In  Ills  role.  Deputy  Dlsrttct  Attor- 
ney Vlrgle  Ashworth  carried  the  major  burden  of  the  prosecution.  He  was  at 
his  best  in  discrediting  defense  alibi  witnesses,  and  in  resisting  Defense  Attorney 
Pilcher's  occasional  efforts  to  make  emotional  hay  with  resentment  against  the 
civil  rights  movement  as  a whole.  But  he  had  little  to  work  with.  The  prosecu- 
tion’s case  was  meagre,  Only  three  out  of  six  witnesses  ever  got  to  the  stand 
at  all.  Strongest  were  Clark  Olsen  and  Orloff  Miller,  whose  positive  Identifica- 
tion of  Miner  L.  Cook  os  one  of  the  assailants  was  never,  to  my  mind,  effectively 
refuted.  The  fourth  witness  was  declared  incompetent,  after  an  inquiry  that 
was  itself  fantastic,  with  the  witness’s  medical  history  including  very  personal 
details  being  parnded  before  the  court  by  a doctor  presuming  to  offer  a psychia- 
tric analysis,  although  he  was  not  a psychiatrist  and  had  never  examined  the 
man  hi  question.  The  fifth  witness,  R.  B.  Kelley,  was  dismissed  since  he  In- 
tended to  invoke  the  Fifth  Amendment,  being  threatened  with  indictment  In  a 
Federal  Court  for  a similar  charge.  The  sixth  was  in  Mississippi,  and  prudent- 
ly elected  not  to  come  at  all. 

For  a liberal,  observing  the  Fifth  Amendment  episode  was  excruciating.  There 
was  no  doubt  of  the  witness's  being  in  jeopardy,  and  thus  entitled  to  its  protec- 
tion, At  the  same  time  it  was  the  virtual  death-blow  to  the  prosecution’s  case 
to  Lose  this  witness,  who  may  linve  testified  earlier  to  a grand  jury.  Was  such 
testimony  available,  if  it  occurred?  Would  it,  too,  be  covered,  by  the  Fifth 
Amendment  now?  These  are  distressing,  unanswered  questions.  The  prosecu- 
tion offered  no  visible  objection  to  the  judge's  ruling,  which  was  made  with 
apparent  reluctance. 

Ah  the  state  rested  its  case,  two  things  only  had  been  established : 1 -Elmer 
C.  Cook  had  been  Identified  as  one  of  the  assailants,  and  2-James  Reeb  had  died 
as  the  result  of  the  blow  received;  although  his  actual  attacker  was  unknown. 
Judge  Moore  refused  a defense  motion,  however,  to  dismiss  changes  against  the 
Hoggle  brothers,  insisting  that  the  jury  should  hear  all  the  evidence. 

If  the  prosecution’s  ease  was  weak,  the  defense  was  ludicrous,  It  consisted 
of  three  points:  Lan  alibi  for  the  presence  of  O’Neal  Hoggle  at.  a nearby  cafe 
at  the  time  of  the  attack,  2-a  string  of  witnesses  to  attest  all  three  men  were 
dressed  in  clothing  different  from  that  deecrlbedby  Olsen  and  Miller  on  that 
dav,  nnd  8-an  effort  to  insinuate  deliberate  delay  and . perhaps  additional  injury 
to  the  wounded  man,  for  the  purpose  of  producing  a martyr  for  the  civil  rights 
cause.  ! .S-.  ...  ■*  . V 

The  first  alibi  seemed  plausible  enough,  until  It  was  disclosed  that  the 
witness  1-waa  a brother  of  one  of  tbe  jurors,  2- was  a business  partner,  of  Elmer 
Cook,  and  8-th  at  his  testimony  was  being  tied  to  the  succession  of  witnesses  on 
clothing.  The  longer  this  succession  continued,  the  less  .convincing,  ft  became, 

I was:  more  sure  the  Hoggle  brothers  were  Involved  in  -the  attack,  after  the 
defense  had  concluded,  than  when  It  began.  Of  the  third- point,.  It  need  only 
be  said  that  it  was  as  cruel  as  lt  was  fatuous.  Only  in  Selma  could  It  be  taken : 
seriously  by  a jury,  if  indeed  it  was.  . ■ >.  ■ 

I regret  that  I was  unable  to.  stay  in  Selma  for  the  prosecution’s  and  defense's 
summations  and  the  judge’s /charge  to  the  . jury,  Dan  Bickford  will  fill  in 
details  on  these.  When  I heard,  the  radio  account  of  the  verdict,  later  on  Friday, 

I was  not  surprised,  althoughT  had  hoped  for  the  possibllityof  a hung  juiy-r-ut 
least  that  much  of  a glimmer  of  conscience  In  Selma.  But.  there  was  none, 
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News  reports  told  of  applause  and : joyous,  gf  eetlngof  the  defendants.  The 
family  bad  come  through;  our  boys  were  safe  again. 

■ Friday  morning,  before  court  opened,  Solicitor  McLeod  saw  some  old  friends 
sitting  among  the  family  of  the  Hoggle  brothers.  ‘ Wreathed  In  smiles  he  came 
over,  and  there  was  warm  handshaking.  Apparently  no  one  doubted  it  would 
come  out  nil  right  ' They  were  not  disappointed.  ' 

justice  is  an  ' Alienated  community 

, When  a determined  Jury  defied.  both  magistrate  and  the  law  of  the  colonies 
to  Snd  John  Peter  Zenger  not  guilty,  of  sedition,  for  bis  criticisms  of  the  Gov- 
ernor of  New  Tori,  a powerful  blow  was,  .struck,  not,  only  for  the  freedom  of 
the  press,  but  the  independence  of  juries.  It  was  also  a testament,  handwriting 
on  the  wall,  to  the  emergence  of  a new  community,  later  to  cut  Its  ties  with 
England  altogether.  We  cite  the  incident  with  approval,  for  the  new  community 
ieourown. 

But  Selma  Is  also  a severed  community.  Its  cord,  cut  in  the  1860’s,  has 
never  wholly  been  repaired.  This  Is  Ironic,  for  the  same  belligerent  local  pride 
that  alienates  It  from  the  overall  American  community,  is  deemed  to  unite  it  in 
the  more  belicose  aspects  of  super-patriotism.  This  affinity  for  the  violent  is 
mistaken  for  authentic  unity  and  devotion  to  American  ideals. 

To  a degree  this  is  the  plight  of  the  total  Deep  South,  for  whom  Americanism 
is  a mixture  of  hard-core  political  conservatism,  economic  atomism,  antl-Coin- 
m uni  sin,  fundamentalist  religion,  sex  puritanism,  and  segregation.  This  is  the 
official  Dixie  package;  and  deviation  from  any  particular  is  viewed  as  an 
attack  on  the  whole.  In  this  complex  the  Negro  is  welcome  only  if  he  accepts 
"his  place.”  Bub  from  Reconstruction  days  onward,  bis  political  ambitions 
have  always  been  viewed  as.  a menace,  the  rise  of  a rival  and  therefore  hostile 
power  center.  It  Is  one  of  the  ironies  of  history  that  the  Southern  poor  white, 
whose  plight  both  politically  and  economically  most  closely  parallels  that  of 
the  Negro,  has  been  effectively  neutered  as  a force  for  .change  by  exploitation 
of  race  tensions.  One  Of  these  days  he  will  wake  up  and  discover  he  has  been 
"had,"  victimized  by  bis  own  propensities  for  hating  the  colored  counterpart. 
But  for  the  moment  he  still  dwells  in  the  reverie  of  identity  .with  the  white  estab- 
lishment; whose  ladder  of  opportunity  he  may  hope  to  climb,  and  to  which  he 
does  indeed  have  a marginally  better  access ‘than  the  Negro. 

Withal  its  inner  contradictions,  however,  the  Southern  community  is  a com- 
munity, and  tensely  self-conscious.  It  has  been  long  under  attack  by  the  culture 
of  the  20th  century,  with  Its  antbparochlalisin  in  politics  gild  world  affairs,  its 
religious  pluralism,  and  the  drives  towards  racial  equality.  The  stance  of 
the  South  Is  therefore  defensive.  It  has  admitted  at  a superficial  and  tech- 
nological level  the  world  of  today ; but  it  steadfastly  resists  the  implications  of 
that  world  for  religion,  mortals,  and  society. 

Our  American  system  of  law,  more  particularly  our  tradition  of  court  action, 
cuts  across  such  local  differences : that  is  both  its  majesty  and  its  peril.  For  the 
finely-made  Instrument,  with  Its  built-in  protections  for  accused,  is  only  partly 
responsive  to  its  own  precedents.  It  may  function  perfectly  as  an  instrument, 
it  cannot  escape  the' influence  of  the  community,  working  through  the  persons 
who  set  out  the  drnma. 

The  trial  in  Selma  may  have  had  softie  defects,  but  by  and  large  the  effect  of 
these  defects  on  the  outcome  was  minlsdule  compared  to  the  forces  with  which  the 
court  could  not  possibly  cope ; which  ihdeed  tt  had  to  do  its  best  to  Ignore,  by  the 
legal  pretense  of  banishing  them,  through  oaths,  and  proper  instructions  to  the 
Jnrv. ' ' ■ !l'  i ■ • • : \ . 

• The  jurors  swore  to  come  to  an  impartial  judgment.  But  could  they  keep  their 
oath?  They  could  swear  not  to  be  swayed  by  the  fact  that  James  Reeb  was  In 
Selma  as  part  of  a1 'civil  rights  protest ; and  the  defense  attorney  could  be  pre- 
vented from  tinging  the- changes1  Of  this  theme;  - Bat  Could  It  lie  eliminated  from; 
their  thinking?  They  could  try  not  to  recognize  the 'three  defendants  as  neigh- 
bors find'  friends,  as  members  of  “our  side"  in  the  siege,  while  the  victim  was  the 
outsider  and  thus  the  enemy.  But  could  this  possibly be-  forgotten?:  The  law 
prescribed  the  ultimate  penalty  for  first  degree  fflurdef;;  MOst  people  Consciously 
of  Unconsciously  recognize  capital  piinlshmentifor  what  it  is:}!ndt  Justice' but 
retaliation.  Could  Selma's  jurors  by  any  stretch  of  imaginatfon  be  seen  calling 
for  the  act  of  vengeance  against  fhelr  cbmpatriota,  however  dismayed  they  mlght 
be  at  the  conseqneneesl  of  arash  act?  ■ r , ' e.  •> 
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. Given  the  proper -requirements  tbat-a  verdict  of  guilty  must  be  rendered  only 
If  there  be  not  the  slightest  Bhadowi  of  doubt,  did  anyoneexpeot  that  doubt  would 
be  expellnlle?  The  Climate’ also  affected  the  prosecution,  however  valiantly  It 
may  have  tried  to  be  objective. : To  proceed  with  vigor  would-be  to  court  the 
enmity  of  the  entire:  community.  It  presented  the  evidence' It' could -not  help 
presenting ; there  Is  no  sign  of  any  effort  '‘above  and  beyond' the  call  of  duty1’  to 

get  more.  . ■ . ■ i . ■ ■ 

To  say  this  is  not  to  discredit  the  courts,  but  only  to  recognise  the  limits  of 
judicial  effectiveness.  Murder  is  dot  murder  except  in  the  community  that  re- 
gards It  so.  And  beyond  that,  murder  Is  not  a self-defining  act.  ! That  would  be 
true  only  in  a universal  community,  which  exists  In  principle,  perhaps,  and  ;ln 
legal  theory,  but  not  in  social  fact.  - Murder  Is  defined  by  the  margins  of  com- 
munity consciousness ; It  depends  less  upon  a man  being  killed  than  wbo  he  is. 
Our  frustration  with  the  recent  civil  rights  cases -comes  out  of  our  assumption 
that  there  Is  n single,  Organic  American  community,  In  which  American  citizens 
have  been  killed  for  working  towards  legitimate  American  alms.  Prom  thls: 
perspective,  the  slayings  are  murders.  But  that  is  not  thd  perspective  of  Hnynes: 
vllle  and  Selma.  From  their  view,  conspiratorial  and  un-Amerlcnn  outsiders 
have  been  killed  by  overxealous  and  perhaps  unwise,  but  basically  decent  aiid 
patriotic  defenders  of  the  true  way.  - The  circle  of  community  never  included 
these  who  died.  It  Is' manslaughter — perhaps  p sop  to  larger  citizenship — but 
not  immler,  not  in  the  sense  that  calls  for  outvrge  und  revenge,  for  the  "full 
measure  of  the  law.*’  In'  this  the  South  Is  not  structurally  different  from  other' 
self-conscious  communities.  We  have  ho  ground  for  self-righteousness;  we  are 
under  the  same  judgment.  It  is  only  that  for  n moment  we  can  see  what  is  op- 
erating In  our  legal  system,  because  In  this  instance  the  alienation  and  contradic- 
tion of  community-consciousness  is  so  obvious.  1 

The  answer  to  the  dilemma  Is  Self-evident.  Both  the  death  of  James  Reeb 
and  all  hls  companions  in  the  civil  rights  struggle,  and  the  Infuriating  Inability 
of  the  Southern  courts  to  grapple  with  the  issue,  point,  to  the  same  problem  and 
the  same  solution.  The  insularity  of  the  embattled  community  must  be  broken.- 
The  resources  for  a larger  community  must  be  uncovered  and  drawn  out.  It 
may  be  possible  to  accomplish  some  of  this  by  further  exercise  of  federal  au- 
thority, extending  protection  to  civil  rights  workers,  fof  example,  beyond  the 
authority  of  state  governments.  But  this  is  not  the  best  answer,  a measure  to  be 
taken  In  desperation  Only;  Nor  wilt  It  directly  meet  the  underlying  problem, 
which  Is  the  alienated  community.  . 

The  only  answer  Is  to  bring  the  Sclmas  and  Hay nesviltea  Into  the  American 
community  at  a faf  deeper  level  than  they  have  yet  been  willing  to  come.  Arid 
this  will  be  accomplished,  It  seems  fo  Die,  less  by  new  legislation,  than' by  the* 
quiet  but  determined  work  of  individuals  nhd  groups,  to  take  advantage  of  the 
ground  already  galnedi  to  undercut  deVlsive  anxieties,  and. prepare  the  way  for 
the  voluntary  relinquishing  of  attitudes  that. are  no  longer  Useful  nor  attractive! 

. I say  this,  not  to  discourage  work  towards  legislation  that  may  yet  be  needed, 
nor  demonstrations  thkt  mfty'yet  bear  justified  witness  tb  wrongs  suffered,  but 
to  encourage  the  Constructive  work  at  deeper ‘levels  Without  which  further 
progress  seems  a vain  hope. . I look  for  a,  shift  of  emphasis,  as  a sign  of  American 
maturing,  with  the1  outcome  of  treating  a genuine  community  in  which  the  dimes 
Reebs  will  not  be  slain,' and  t^e  courts  will  hot  have  io  try  the  slayers,  Thlfy  1 
think,  la  what  he  Would  hhyh  Worked  for,  too.  '(j!' 

1 1,1 1 ■ ; t:  It,, The  ^IE£b  Murder  Thiax. 

(By  Daniel  B.  Bickford,  special  counsel,  .Unitarian  Untversallst  Association  } 
'partner,  Fly,  Bartlett,  Brown&'PrOctori  ftbsthu) 

THE  KB**  DAT  J 1 ’ 

■ ( f ■ ' L ' Jd  ■ '■  i 1 - ■ r i ■' ; ■ r ■ ■ . ■ ■ ' ■ - ■ •*'>  - ' : ‘ * ■ - ■ L 

The  courtroom  was  paoked  with  witnesses,  jurors,  and  spectators.  There1  Was 
no  trouble  gaining  admittance  to  the  Oouit.  There  were  do  police  or  deputies  ot 
court  officers  checking.  I had : to; stand  In  the  rear  of  the  court,  along-  with'  SO 
to.  76  others.  The  seating  capacity  of  the  room  Was  in’ the  neighborhood  df  360,' 
exclusive  of  the  seating  inside  the  bar  enclosure,  Inside  the  latter,  there  was 
ample  seating  capacity  for  all  Counsel, -defendants,  prosecutors,  add  others.  - (The 
Court  is  well  laid  -out.  ‘ The  Judge  sits  where  he  can  be  seen  and  can  command  j 
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the  witnesses  are  close  to1  the.  Jury;  the  prosecutor  site' directly  In  front  of  the 
witness,  and  the  defendants  in  front  of  thB  Judge.) 

The  proceedings  began  .with  the  Judge  climbing  the  few  steps  to  his  seat 
and  calling  for  order.  (It  took  me  some  time  to  figure  out  who  the  Judge  was, 
as  he  wore  no  robe  and  entered  the  room  without  introduction.  He  carried  wluit 
appeared  to  be  the  docket  books.  Ho  one  stood  when  he  entered  the  courtroom. 
There  was  no  Indication  that  he  was  other  than  a clerk. ) The  proceedings  began 
about  9 :15  u.m.  on  Tuesday,  December  7, 1966. 

The  first  order  was  the  calling  of  the  State's  witnesses,  followed  by  the  calling 
of  the  defendants'  witnesses,  The  Judge  apparently  was  calling  their  names  from 
a docket  entry  which  be  had  In  front  of  him..  As  the  witnesses1  names  were 
called,  they  would  step  forward  to  the  bar.  The  State  had  about  12  witnesses 
sworn,  and  the  defense  must  have  had  about  75.  The  defense  attorney  Indicated 
that  most  of  the  witnesses  he  had  were  character  witnesses.  The  witnesses,  with 
the  exception  of  the  character  witnesses,  were  sequestered,  that  is,  they  were  not 
allowed  to  attend  the  trial. 

Next  came  the  qualification  of  the  Jurors.  This  was  a process  whereby  all  the 
jurors  stood,  were  sworn,  and  then  were  allowed  to  sit  down  while  the  Judgo 
asked  a number  of  statutory  questions.  These  Included : “If  anyone  was  under 
21,  he  was  to  “Inform  the  Court if  nnyone  was  not  a resident  of  Dallas  County 
for  the  last  year,  “he  was  to  inform  the  Court  ;*'  if  anyone  had  been  indicted  for 
a felony  in  the  last  year,  "he  was  to  inform  the  Court;"  in  nnyone  wns  convicted 
of  a felony  in  the  last  six  years,  "he  was  to  inform  the  Court if  anyone  was  re- 
lated to  the  defendants,  “he  was  to  inform  the  Court;"  and  if  anyone  knew  he 
was  mentally  Incompetent,  “he  was  to  inform  the  Court."  (The  Judge  nssuned 
by  tine  silence  of  all  Jurors  that  the  answers  were  negative.) 

Questions  ns  to  capital  punishment  were  asked;  that  Is,  whether  or  not  there 
were  any  Jurors  who  did  not  believe  in  capftal  punishment.  There  were  four 
such  Jurors.  Questions  were  asked  with  respect  to  belief  in  the  use  of  circumstan- 
tial evidence,  and  one  juror  spoke  up.  On  “voir  dire"  by  defense  counsel,  the 
answer  finally  was  that  he  could  convict  on  circumstantial  evidence. 

Lastly,  the  solicitor  was  allowed  to  ask  a question  which  he  read  after  saying 
that  the  Alabama  Attorney  General,  Mr.  Flower,  had  asked  that  the  question 
be  asked.  He  read  the  question  in  a slow,  almost  inaudible  tone.  The  question 
was  lengthy  and  was,  in  substance,  as  follows : 

“In  the  evidence  was  to  show  that  the  victim  had  dined  with  ‘niggras*  and  had 
otherwise  socialized  with  them,  and  If  the  evidence,  were  to  show  that  the  victim 
felt  that  ’niggras*  were  equal  to  white,  and  If  the  evidence  were  to. show  that  the 
victim  bad  come  to  Selma,  Alabama,  to  assist  the  'niggras*  in  establishing  their 
equality,  would  that  make  the  victim  such  a low  person  aa  to  effect  the  juror 
in  hi g consideration  of  the  guilt  of  the  defendants  ?'* 

Apparently  because  the  question  was  read  with  such  lack  of  enthusiasm  and 
so  inaudlbly,  the  Judge  asked  If  ttie  question  was  in  writing.  On  learning  that 
the.  answer  was  in  the  affirmative,  he  asked  for  .the  question  and  read  It  pains- 
takingly to  the  prospective  jurors.  (In  my  opinion,  the  question  was  made 
clear  by  the  Judge,  who  read  it  slowly  and  paused  after  words  to  define  them 
where  necessary.) 

Three  Jurors  jumped  to,  their  feet  and  Indicated  that  It  would  prejudice  their 
deliberations.  Roy  £>,  Maples  said,  "l  am  leaning  against:  a man  who  came  down 
here  from  Boston  when  he  should  haVe  been  preaching  up  there.”  . W,  H.  Dozier 
admitted  his  bias  when  he  said,  "I  fe&l  Reeb  didn’t  belong  down  there.**  L.  H, 
Smitherman  said,  "I  am  sick  of  civil,  rights,  I.  have  a fixed  opinion.*'  Again, 
the  defense  took  the  prospective  Juror  it  on  "voir  dire,'1  and  two  of  the  three 
agreed  that  it  would  not  affect  their  decision  If  the  evidence  was  such  that  the 
three  defendants  in  fact  committed  the  crime.  The  third  prospective  juror  In- 
dicated that  It  would,  and  he  was  excused.  (The  othe^  two  were  eventually  ex- 
cluded by  a State’s  challenge.) 

In  my  opinion  It  would  have  been  far  better  to  question  each  Juror  Individually 
as  to  his  beliefs  on  this  subject.  I am  sure  that  experience -must  show  that  It  is 
difficult  for  an  individual  to  volunteer  to  give  a “yes"  -answer  In  front  of  850 
other  persons.  However,  the  question  was  asked  to.,  the  group,  and  each  juror, 
by  not  volunteering,  might  feel  obligated  to  the  Goart  to  exclude,  consciously, 
any  consideration  connected  with  the  Identity  oft  the.  victim,  Would  It  have 
not  been  better  to  propound  the  question  individually  so  that  a.  prospective  juror 
would  not  have  to  become  a volunteer  in  exposing  hid  prejudice?  I would  guess 
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that  thv  prosecution,  bylengthy  examination  of  each  Individual  Juror,  would 
have  been  unable  to  quallfymany!  of.  them,,  if  the  assumption  is  mode  that' the 
Inhabitants  of  Selma  are.  hostile  .to  the  civil  rights  worker.  An  a matterof  trial 
technique,  the  custom  is,  to  examine  eacb.Jurorindividually  if  the  attorney 
wants  to  eliminate  certain  people  with  a bias.  > . - 
The  next  procedure.- was ; the  "striking”.- of  jurors,:  There  were  67  Jurors  left 
after  the  above. qualifying  procedure;  The  State. was  allowed  to  challenge 
(eliminate)  13,  the  defense,  42.  ;<The  obvious  Implication  of  the  procedure  needs 
little  comment.)  The  jurors  who  were  selected,  and 'their  occupation*  < are  as 
follows;  ■ : - . . ■ -*i  ' !■■.'  : - ■ 

Billy  G.  Bozzer,  Hail  carrier,  ' ■ ■ 1 ' '! 

William  B.  Biirrett,  Insurance  agent. 

Baymond  V.  Schlffer,  AUto  sales  manager.  ' 

Willie  0.  Ellington,  Salesman.  ’ " 

Milton  L.  Adams,  Officer — electric  cdtoipany. 

T.  Maynatd  Biiaby,' Grocery  manager.  ‘ 

' William  W.  Vaughan,  Owneotapany.* 

M,  Woods  Culpepper,  Logger. 

Cecil  O.  Campbell,  Truck  driver,  1 

J.  Cooper  DeBamus,  Jri,  Clgair  store  employee.  ' 

It  should  be  point  edout  that  there  were  four  Negroes  In  the  pool,  but  they 
were  eliminated  by  the  defense. 

, After  the  ^trUiiiig  nf  twe  jurors,  the  prosecution  made  Its  opening  statement 
to  the  jury.  The  statement  was  made  by  the  Circuit  Solicitor,  Blanchard  Mc- 
Leod, and  was  very  short.  The  Solicitor  said  that  he  would  show  that  the 
thr^e  defendants  “did  the  ktilliigV.He  then  went  on  to  soy  that,'  because  .of  a 
heart  .attack,  his  doctors  had  ordered  that  he  not  tiy  a case  until  after  the  first 
of  Jtiuu&ry,  and  that  he  was  turning  the  prosecution  of  this  case  over  to  Mr. 
Vlrgls  Ashworth.  Mr.-  Ashworth  is  a former  state  representative;  It  is  my  un- 
derstanding that  this  Is  the  first'  case  In  which  he1  was,  participating  ns  a prose- 
cutor. i ’ ' ...  • 

The  defense  then  made  On  Opehiiig  statement  which  ifa,  substance  outlined  their 
defenses.  The  defense  would,  be  that  the  wounds  that  the  Rev.  Mr.  Beeb  re- 
ceived was  not  .the'  tVounds  ^riich  caused  his  death,  and  that  the  wounds  were 
“altered”  from  the  time  that' he  was  in  Selma  td  the  time'  that  he  was  seeq  in 
Birmingham.  The  second , defense  would  be  that  the  defendants  were  not  lit  the 
area  when  Beeb  wag  attacked.  M6re  specifically,  O'Neal  Hoggle  was’  iti  a 
restaurant  and  Mine*  A,.  Cook  and  Stanley  Hoggle  Were  at'  their  placcs  bf  bnsi- 
ness. , There  were  three  witnesses  who  would  testify  to  these  facts.  The  defense 
also  pointed . out  that  they  would  show’thnat  there  were  three  or  four  other  groups 
of  bersons  in  the  area  hf  the  time  of  the1  akshult,  arid  that  thosegroupSeduld  have 
rtM  probably  did  cause  the  injuries.  ' ; • ■ ■ 1 

The  first  witness,  was  then  called  by  the  State. /He  was  the  Bev.  Clark  Olsen. 
Mr.,  Olsen,  identified  hliriself  as  a clergyman  ffom  Ca Uforhia.  ' When  asked  who 
his  attackers  were,  Mr.  Olsen  Identified  Cook  from  more  than' 300 'people  iti  the 
Courtroom,  arid  the  identification  was  made  by  standing  and  pointing  to  that 
specific  defendant! : With  respect  to  the  othet  attackers,  he’  was'  only  able  to 
say  that  the  two,  Boggle  brothers  wetfe  similar  lh  appearance,  but  he1  rioitld  not 
“positively”  identify”  tbem.and  that  “they  yesembled  fO  Sbtoi©  degree  thef  men 
I telnember  attackingme.”  He  did  ask  tbp  Judge  if  the  bther  two ‘defendants 
Would  stMd, ‘but  theJudgesaid,,DO;”  . r : * > ■ >;r,  ■; 

Mr.  Olsen  testified  that  he  had  had  dinner  at  Walker's  Cafe  on  'Washington 
Street  some  time  between  5:80  p.m,  arid’ 6:00  p.trii,  find  that  he1  remained  in 
the  Cafe  from  1%  to  2 hours.  He  estimated  that  it  was  about  7 :30  p.m.  when 
he  and  the  Rev.  OrlofT  Miller  and  the  ItteV.  Jatnes  Beeb  left  the  Cafe  and  turned 
right  on  Washington  Street  and  that,  it  was  a few  moments  Igter  that  tl^ey 
were  attacked  near  the  Stiver  Moon  Oq  feat  the . intersection,  of  .Wqshhigtep 
Street  arid , Selma  Avenue.  He  testified,  that,' ah'. wey  nimred  the  Stiver  Mbon 
Cafe;  “our  attention  was  attracted  bysmpe  men  who  started,  t»  comq  af^r.  ua 
from  Across  the  street; They  shouted  &t,us  aud/caine  In  a threatening  mariner.” 
He  said  tbat  thoro  were  four  or  five  men,  and  that  f he  group.oqntinued  waiting 
for  18  of  15, feet,,;.  He  testified  that  dne  pr.the  attackers  was. carrying  a stick 
dr.  pjpe, j “an,  object  of  appiJb  length,”  Bow-  wag  walking,  bn  the  street  aide, 
slightly  behind  him,'  arid  Miller  was  in  the  taiddie,  Wboreao.bA  pisou,  was.'  on 
the  .building  side.  He  stated  that  he  saw  one  of  the  men  swing  the  stick  or 
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dob  and  hit  Beth  oni.tha  side'  of  the  .head.  Hosaw  Miller . crouch  down  to 
avoid  a blow,  and  he  himself  iran  a few  steps  away  from  the  attackers,  OnO 
of  the  attackers,  however,  came  at  him.  He  testified  that  he  was  caught  after 
running  a few  steps  and  was  struck  several  times  and  lost  his  glasses.  He 
testified,  “I  had  an  especially  good  vlew^bf  the  man  attacking  ime;  I turned 
to  face  him.  I raised  my  arms  to  protect  myself  and  saw  him  as  he  hit  me.” 
When  the  brief  attack  stopped,  he  stated  that  he  looked  back  * and  saw  one  or 
two  of  the  men  (attackers)  kicking  'Beeb  and  Miller.  Olsen1  established  the 
duration  of  the  attack  to  be  about  SO  seconds; 

After  the  men  had  withdrawn,  and  he  did  not  know  In  which  direction,  he 
returned  to  the  side  of  Miller  and  Beeb  to  .see,  If  . he  could  aid  them.  He 
described  Beeb  as  being  badly  hurt  and  unableto  speak  coherently  Immediately 
after  the  beating,  bla  words  babbling  out,/.  . , ' ' , ■ . 

He  and  Miller  assisted  Beeb  to  his  feet,  had  him  lean  against  the  building,  and 
when  he  was  able  to  speak,  and.  appeared  to  be  conscious,  they  helped,  him  to 
the  Boynton  Insurance  Agency.  As  far  as  he  was  concerned,  Olsen  could  only 
observe  a small  wound,  Beeb,  however,  complained  of  a terrible  headache. 

In  describing  the  man  who  attacked  him,  Olson  again  said  he  had  a “very 
good  view  of  the  man  who  attacked  me." 

Olsen  stated  In  great  detail  the  subsequent  events  at  the,  Boynton  Insurance 
Agency,  where  they  finally  got  an  ambulance  and  took  Beeb  to  the  Burwell 
Infirmary  In  Selma,  where  he  was  treated  by  Or.  Dinkins;  a Negro  physician. 
It  was  here  that  Reeb’s  condition  worsened,  and  he  lapsed  into  unconsciousness. 
Arrangements  were  made  by  Dr.  Dinkins  for  Beeb  to  be  moved  to  Birmingham 
for  treatment  by  a neuro-surgeon.  On  leaving  the  Bnrwell  Infirmary,  for  Blr; 
mingham,  and  about  four  or  five  miles  out  of  town,  the  ambulance  get  a “fiat 
rear  tire,"  and  they  decided  to  return  to  Selma.  On  returning,  they  drove  to  a 
local  radio  station  where  they  called  for  a second  ambulance  and  made'  a tele- 
phone call  for  police  protection.  After  placing  Beeb  In  the  second  ambulance, 
they  returned  to  the  Boynton  Insurance  Agency  to  pick  up  ft  check  for  $1BQ 
which  they  had  learned  would  be  required  to  have  Beeb  admitted  to  the 
Birmingham  Hospital.  In  the  meantime,  Dr.  plnklns  was  obtaining,  an  auto- 
mobile so  that  he  could  follow  the  ambulance. 

Olsen  Went  on  to  testify  In  some  detail  as  to  the  events  which  took  place  at  the 
Birmingham  Hospital  where  he  said  they  arrived  at  about  U :00  p.in,  Beeb 
had  still  not  regained  consciousness. 

With  respect  to  the  cross-examinntlon,  of  Olark  Olsen,  the  defense  Attorney 
apparently  had  use  of  the  FBI  report.  There  was  an  attempt  to  show  photo- 
graphs to  the  witness,  as  well  as  earlier  statements  which  had  be«en  made  to 
investigators-  Olsen  testified  in  cross-examination  that  he  had  lost  his  glasses 
in  the  attack.  On  further  cross-examination,  the  defense  brought  out  that 
Olsen  had  arrived  In  Selma  from  California  less  than  four  hours  before  Beeb 
was  fatally  beaten  and  that  he  had  come  to  Selma,  tq  Join  in  the.  demonstrations 
because  he  felt  that  he  wanted  to  come  as  an  individual  to  lend  his  assistance. 
He  was  asked  questions  as  to  whether  or  not  he  was  a pacifist  He  sold  he 
was  not  He  admitted  that  he  had  been  driven  from  Montgomery,  to  Selma  h) 
a car  chautf eared  by  a Southern'  Christian  leadership  .Conference  .driver,. , .Upon 
his  arrival  in  Selma,  he  went  to  hear  the  Reverend  Martin  Luther  King,  Jr.  After 
that  meeting,  and  subsequent  to  the  inarch,  he  y^ent  to  Walker’s  Cafe.  .(Walker’s 
Gftfe  is  apparently  a , well-known  Negro  restaurant  in.  Selma, , Attempts  were 
made  to  point  out  this  fact  by  asking  questions  such  as,  , Who  ( was  in  the 
Cafe??  etc.)  ■ ■ • ,i!  ,. 

The  trial  recessed  at  4:80  p,m.,  with-  Olsen  still  on  the  stand,,  ; 

. TH.B  SBCOgD  DAT 

Olsen1  was  oh  the  standi  ait  the  beginning  of  the  second,  day.  Under  cross- 
examination,  he'  testified 'that,'  lh  his  oplnlbh,  Cook  was.  hot  the  nihn  who 
fetfiick  Itoeb,  but  he  waspoeltlve  that  Cook'  wan  the  man-  Who  struck  .biro, . , 

: The  second  witness,  called  was  the  Rev,  Orloff  Milter,  hrho  Identified  him- 
self hs  a Unitarian  1 Urii verbalist 1 Clergyman  from/  Htngham, ' Massachusetts 
Miller  testified  that  he  was  able  to.  identify  Cook  aft  the  .leader  Of  thC  ghodp 
which  attacked  Olsen/  Rcfb,1  and  himself  Hd  fUfthef.  testified  th'ftt.Mncb  thfe 
other  men’s  lives. Weto'  at  stake,  he  ipotod  hot;  be/ppritiye,  battltey  ^definitely 
wCre  merihe had  seenori  thatday.  / 
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Miller  testified!  that  J»  bad  been!  <ln.:WoJker’a' Cafe,  but  bad  < left. , about:  five 
minutes  before  the  others  to  go  outside  for  a cigar,  and  tbat  tbeothere,  Reeb 
end  Olsen,  Joined  him  outside  and  started  to  walk  toward ; the  Intersection  of 
Washington ; Street  and  Selma  Avenue,  where  they  planned  to;  turn  right  and 
proceed  to  the  Boynton  Insurance  Agency,  As  they  were  walking,  four  or  five 
white  men  caine  from  between  parked  ears,  one  shouting,  ''Hey, -you  niggers. V 
They  thereupon  Quickened  their  pace,-  the  men  approached  from  behind  and 
to  the  lefts; : Miller!  testified  that  .‘‘Jim  was  struck  to.  the  pavement. . I heard 
the  blow."  He  further  testified  that  he  immediately  turned  around,  dropped 
to  the  pavement  .id  .ascrouched  position,  as  be  had  been  taught  to  do,  and  was 
attacked  or  kicked  on  the  forehead  and 'on  the  arm.  He  described  the  attack 
as  ,Han  eternity,  but  was  probably  about  80  seconds,"  He.  testified;  that  be.  saw 
the  attackers  and  that  he  could  identify  them,  whereupon  he  rose  and  Identi- 
fied Cook  and  stated  that. he  was. in : the  lead  of  the  attackers  that  night.;  He 
went  on  to  describe  what  subsequently  happened  after  the  attackers' left;  and 
the  problems  which  they  bad  in.  getting  Beeb  to  Birmingham.  . Miller  told 
about  going  to  the  Boyntou  Insurance  Agency,  getting  an  ambulance  f:t>m  the 
funeral  home,  going  to  Burweli.  infirmary,- proceeding  out  of  town,  proceeding 
to  the  radio  station,  getting  a second  ambulance,  getting  the  money,  and  start- 
ing off  for  Birmingham  with  Dr.  Dinkins  following.  In  answer  to. a question 
by  the  prosecutor,  Miller  said  that  be  had  kept  notes  and  stated  tbat  they 
arrived  in  Blnnlugham  at  about  11 :00  p.m. 

In  cross-examination,  Miller  was  asked  to  deslguate  the  position  that  be  took 
during  tlie  attack,  and  he  did  thiB.  He  then  agreed  that  he.  saw  little,  after 
the  attack  began.  He  recalled  tbat  it  was  not  dark,  but  that  he  street  lights 
had  couie  on  while  he  was  outside  smoking  bis  cigar.  He. -did  not  see  the 
Instrument  that  hit  Beeb,  but  be  did  reaffirm  that  he  got  a good  look  at  the 
lead  man. 

Miller  described  in  great  detail  the  ambulance  trip,  and  It  was  brought  out 
tbat  the  injured  man  was  not  lying  on  his  stomach,  tbat  there  waa  no  emer- 
gency equipment,  such  as  oxygen  tanks  and  respirators  used  to  keep  the  circu- 
latory passages  open.  Miller  described  Beeb  as  being  unconscious,  and  In 
great  pain.  He  further  testified  ■ tbat  he  did  nothing  because  be  knew  of 
nothing  to  do. 

The  prosecutor  went  into  great  pains  to  inquire  of  Miller  whether  or  not 
the  wound  which  Beeb  suffered  was  a “compound,,  com  mounted  multiple  skull 
fracture."  There  whs  no  objection  raised  by  the  prosecution  to  these  questions, 
but  Miller  said  that  he  was  not  familiar  with  this  terminology. 

The  prosecution  did  suggest  that  the  defense  describe  such  a wound,  which 
the  defense  did,  and  tbat -the  skull  "would  be  crushed  like  air  egg  shell  with 
fragments  of  ' bone  penetrating  through  the  skin."  With  this  description,  Miller 
asked  whether  ornot  such  a condition  would  go  unnoticed  immediately  , after 
an  Injury,  but  Would  develop  as  pressure  increased  from  swelling,7 
: Miller  further  testified1  that  on  the  ambulance  trip  to  the  Birmingham  Hos- 
pital, the  stretcher  did  not- fit  the  ambulance  and  bad  to  be  kept  tip  against 
the  side  by  him.  He  said  thht  It  had  a tendency  to  roll. 

A waitress,  Oulda  Larson,  who  worked  at  the  Silver  MoOn  Cafe,  testified 
that  she  saw  Cook  and  the  two  Hoggles  together-  In  the  cafe  some  tithe 
betweeh6:80  p.m,  and  8:00  p.m.  On  cross-examination,  she  was  unable  to 
pinpoint  the  time,  and  she  said  that  she  heard  nothing  about  the  beating  until 
the  next  day.  ’ 

The  remainder  of  the  day  was  takett  up  with  the  qualifying' of  an  "incom- 
petent" witness,  tedgar  W:  fltipllng.  ; The  Public  Safely  Director  of  Selma, 
Wilson  Baker,11  and ' Peter1  Lackeos,  testified,  as  welt  as  Dr.  DeBartieteben.  : 

'Wilson ' Baker  testified  that  he  had  noticed  Stripling,  who  was  a’ part-time 
employee 'at 'the  SlWeT  Moon  Cafe,  shadowboxing  with -parking  jhetenl,  and, 
on  occasion,  talking' with' his  coffee  cup  and  Baucer.  Mr.  Baker  Was  pht  on 
by  - the  defense  with  the  intention  of  giving  evidence  to  disqualify'  the'  State's 
proposed 1 witness. Stripling  had  hlteady  been  sworn  and  had  answered  ques- 
tions with  respect  to  his  being  able  to  tell  the  difference  between  troth  and 
fantasy. He  had  then' been  excused  so  that  the  defense  could  put  on  some 
witnesses. ' 17  • -•-(  . 11  j 

Following  Wilson  Baker  to  the  stand,  Peter  Lackeoe  (who  Spoke  with  a 
foreign  accent  and)  was  difficult  to  understand)  identified  himaelf  ae  the  owner 
of  the  Stiver  MOon  Cafe;  and  as  the  employer  ahd  friend 'of  Stripling  for  a 
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great  many  yearn1  He  testified  that' Stripling  had  told  Wm  of  fights -which 
be  claimed  had  taken  place  at  the  Cafe  during  his  absence,  and-  which  he 
knew had  not  taken  place.  : ■ - ■'■u  - > 

Dr.  Dettardeleben  was  called,  to  the  stand  by  the  defense  and: testified  that 
he  specialised  in  Internal  medicine  and  that  ho  -was  <h  general  practitioner  in 
Selma.  He  read  extensively  from  Veterans’  Administration  records  which  in- 
dicated that -Stripling  had  been  In  and  out  of  VetettneMiospltalg  on  >a  number 
of  occasions.'  The: last  time  was  in  1950, ! and  Indicated  that  Stripling  was  a 
residual  schizophrenic: : The  doctor  said  that  certain  types  i of  this  Illness  make 
It  impossible  forapatient  to  distinguish  between- fact ’and  fantasy  at  times. 
He  further  testified  that  he  did  not  know  Stripling  and' had  never  examined 
him,  and  that  the  only  information  he  bad  was  obtained  from  the  records  of 
the  Veterans' Administration.  • • > 

At  this  time  It  should  be  noted  that  the  State  made  no  attempt  medically  to 
qualify  this  witness,  nor  did  it  object  to  the  tesiiuony  of  a general  practitioner. 
On  the  other  -hand,1  however,  when  the  doctor  was  testifying  as  to  ids  quali- 
fications, the  State  admitted  that  he  was  a qualified  doctor.  There  Is  no 
Indication  on  the  record  as  to  the  qualifications  of  the  defense's  expert  on 
mental  Illness.  The  evidence  Is  quite  Btrong  to  the  contrary,  in  that-  the 
doctor  is  a general  practitioner,  had  utadd  no  examination  of  the  proposed 
witness,  atid  was  basing  his  so-called  opinion  testimony  solely  on  the  basis  of 
records,  the  last  entry  In  which  was  made  six  years  prior  to  his-  testimony. 
At  the  most,  he  testified  that  it  would  be  difficult  for  the  proposed  witness  to 
determine  the  difference  between  truth  and  fantasy. : Alabama  has  a statute 
which  permits  a Judge  to  disqualify  a witness  If  the  witness,  at  the  time 
of  bis  testimony,  does  not  understand  the  oath  which  is  being  administered.* 
There  certainly  was  no  testimony  that  this  witness  did  not  understand  the 
oath  at  the  time  it  was  being  administered. 

The  Judge  found  that  the  witness  was  disqualified  and  stated  i ‘U  realise  that 
it  Is  a serious  thing  to  determine  whether  a man  Is  competent  to  testify.'  He  might 
be  able  to  tell  the  truth  or  he  might  not,  I do  not  know.  But  I feel  It  would  not 
be  right  to  lay  this  witness  before  the  jury  in  the  face  of  his  medical  record  and 
nsktbem  to  take  credence  in  what  he  has  to  say.”  ‘ t 

•’  ' . TUB  THIBD  DAT ' ' ' 

. J ' - . ' ' I ' . ... 

The  next  witness  to  be  callqd  by  the.  State  iy«b  Mr.R,  B.-  Jyellpy,  : {Kelley  wqs 
arrested  with  the  three  defendants,  but  was  never  indicted..),  .The  defense  ob- 
jected to  Kelley’s  testifying,  and  represented  to  the  Court  that  there  were  Federal 
conspiracy  charges  still  being  considered  which  would  iqvojye  tbe  same  matte™ 
which  this  witness,  would  be  required  to  testify  .to  and  that  ,the  witness  had 
availed  himself  of  the  FIfth  Ametitment  privilege. . the  State  argued  that.it  should 
be  allowed  to  ask,  Kelley  questions  and  that,  as,  to  those  questions  which  he  felt 
would  Incriminate . him,  -he  could  avail  himself  of,  the>  Fifth  .Amendment  The 
Judge  would  net  allow  dbts  and  stated  In -effect  that  he  <x>uld:  mat  imagine  any 
question  which  would  not  also  be  involywl  in  the  conspiracy  p&se,And,  therefore, 
be  would  apt  require  the  wither  tp  testify-  (The  mate  made  no  effort  toargue 
that  the  witness  might  well  be  granted  Immunity,  if  he  was  forced-  to  testify, 
qlthoygh  -this  Is  g debatable  point  because  Immunity  may  not  be  effective  to  fore* 
stall  a Federal  <^pri  proceeding.)  TVhat  ls  not  cleay  with  rcsppot-to  Kelley  ie 
whether  he  hud  ever  given  any  statements  before  the  Onand  Jury  or  whether  he 
had  otherwise  wajvqd  his  privilege  through  prior  testimony.  . , ... 

Dr.  Dinkln?  wps  called  by  the  prosecution  and  said  that1  he  examined  Kpeb 
around  8:3.0  p,m.  at  the  Burwell  infirmary.  Bis  Initial  examination, Indicated 
.that  Repb  suffered, a laeeratipn.aqd  contusion  of  -the  left-tomPte,  end  he  ordered 
ah  .X-ray,  taken,  but  it -was  not  gpod  enough  to.  readi.  fp* hhe  meantime,  .herei 
ported  that  the  condition  of  the  injured,  man  worsened  and  thesymptouis  showed 
that  he  had  sustained  an  Injury  .of  a type  th at  xeqijd rpd;  additional  study  and 
treatment, Dr.  Dinkins  thereupon  .made  arrangements  forReeb  to  enter.  Dud  var: 
pity  Hospital  in  Birmihghain.  He  testified  that  there  were  up  neuro-surgeons  In 
Selma.  . On  cross-examination,  be  testified  that  < he  ,wae  - not  able  to  determine 
whether  Reeb  hqd  a skull  fracture,  and  there  was'no  Indication  on. his, -first 

: — • . :■  ' • : f '<  ii- I’l'-.V-M.’-’I 

*Tbe  Statute  >''P«rsohs  who  have  not  the  use  dfreadod,  a e idiots,  lunatics  during 
lunacy,  and  children  who. do  not  understand , the. paturfl  pt- aq  oath; - are. Incompetent 
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examination  that  there  was  pressure  on  the  brain,  but  that  within  10  minutes 
he  did  note  pupillary  reflexes  which  would  Indicate  that  pressure  was  being 
exerted  on  the  brain. 

He  test!  fled  that,  on  the  trip  to  Birmingham,  the  first  ambulance  threw  a recap, 
and  It  became  necessary  to  return  to  Selma  and  that  they  called  for  a second 
ambulance  from  a radio  eta  tlon.  While  that  woe  coming,  he  said  that  he  returned 
to  pick  up  his  own  car. 

He  testified  that  Reeb  received  no  treatment  prior  to  his  arrival  In  Birmingham, 
and  that  there  were  no  respirators,  tabes,  or  oxygen  used  to  keep  the  air  passages 
clear  and  that  he  gave  no  instructions  to  the  ministers  who  rode  with  the  victim. 
He  further  testified  that,  on  the  trip  to  Birmingham,  there  was  a 10  to  15  minute 
delay  while  he  got  his  car,  and  that  the  reason  for  his  getting  his  automobile  was 
that  they  were  unable  to  get  assistance  from  law  enforcement  officials.  They  left 
gelma  for  Birmingham  at  0 :30  p.m. 

(I  wonder  why  the  prosecution  called  Dr.  Dinkins,  In  that  he  really  added 
nothing  to  the  State’s  case.  On  the  contrary,  his  testimony  was  not  only  em- 
barrassing for  him,  but  indicated  that  he  was  probably  ill-equipped  to  handle  this 
type  of  Injury.) 

Dr.  Dinkins  was  asked,  on  cross-examination,  why  he  did  not  take  the  patient 
to  a Selma  hospital,  and  pictures  were  Introduced  to  show  that  the  hospital  in 
Selma  was  a rather  modern  facility.  He  stated  that  he  had  never  been  asked  to 
Btep  foot  In  the  hospital. 

Following  Dr.  Dinkins1  testimony,  the  depositions  of  four  Birmingham  doctors 
were  Introduced  by  the  State,  although  they  had  been  taken  by  counsel  for  the 
defendants.  The  procedure  which  followed  was  for  tlie  defense  counsel,  Mr. 
Pilcher,  to  read  the  questions,  and  for  one  of  his  assistants,  Mr.  Radford,  to 
read  the  answers. 

Dr.  Thomas  H.  Allen  testified  by  way  of  deposition  that  he  had  administered 
to  the  patient  by  performing  n tracheotomy  and  assisting  in  surgery  to  relieve 
the  pressure  on  the  brain.  It  was  his  opinion  that  Jteeb  died  as  a direct  result 
of  the  head  injuries. 

Dr.  James  Arglres,  the  neuro-surgeon  at  the  University  Hospital,  outlined 
in  detail  the  emergency  operation  performed.  He  testified  tbnt  it  was  bis  opinion 
that  Reeb  died  because  of  irreversible  brain  dnmage,  and  that  the  severe  cranial 
head  Injury  “would  have  led  to  death1’  in  any  patient. 

Dr.  Stanley  Graham,  another  neuro-surgeon,  testified  that  he  had  seen  Reeb. 
in  the  operating  room  and  that  It  was  his  opinion  that  the  fact  that  none  of  the 
usual  procedures  for  dealing  with  vomiting  were  employed  and  the  respiratory 
passages  were  not  kept  clear  might  have  contributed  to  Reeb’s  death.  Tills 
doctor  also  said  the  delay  in  getting  Reeb  to  the  hospital  played  a significant 
part  and  that,  If  Reeb  had  arrived  one  hour  earlier,  there  would  have  been  a 
greater  chance  of  survival,  and  that  the  delay  “seriously  impaired”  Reeb's 
chances  for  survival. 

The  final  deposition  was  that  of  Dr.  Ernest  S.  Tucker,  a pathologist  at  the 
University  Hospital,  and  It  was  through  this  deposition  that  13  autopsy  pictures 
were  Introduced.  The  autopsy  disclosed  that  pneumonia  contributed  to  some 
extent  to  the  death  of  the  patient,  but  that  death  came  as  a direct  result  of  com- 
plications following  one  or  more  blows  to  the  head. 

The  last  witness  to  be  called  that  day  was  Dr.  Robert  G.  Johnson,  a state 
toxicologist,  Who  observed  the  autopsy.  It  was  his  opinion  that  Reeb  died  as  a 
result  of  brain  damage  and  pneumonia,  both  of  which  were  direct  and  Indirect 
results  of  the  blow.  . He  described  the  fracture  resulting  from  the  blow  or  blows 
as  severe  in  the  sense  that  it  was  Severe  compatible  with  life,  but  not  severe 
to  the  extent  of  what  one  would  expect  to- see  if  a person  had  been  hlt  by  a 
railroad'  train.  He  further  testified,  that  such  an  injury  would  result  in  almost 
certain  death,  if  untreated.  In  cross-examination,  lie  stated  that,  lit  tafs  opinion, 

If  competent  continuing  treatment  had  been  given  Immediately,  the  survival  rate 
would  be  something  like  one  out. of  two  or  one  out  of  three. 

THE  FOPBTH  DAY 

At  the  opening  of  the  session,  the  State  B&ld  that  It  had  one  material  witness 
which  It  was  trying  to  convince  to  come  to  Selma  from  Mississippi,  Bliley  Ed- 
wards, of  Greenville,  Mississippi.  ‘Mr.  Ashworth  stated  that  he  had  talked  with 
Edwards  on  the  telephone  and  that  Edwards  had  indicated  that  he  would  come 
to  Selma  on  the  first  available  plane, . The  Court  recessed  for  45  minutes,  and 
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Ashworth  made  another  call.  He  said  that  he  called  the  man’s  employer,  and 
that  Ed  war  (la  had  gone  to  work  and  was  tanking  no  effort  to  return  to  Selma. 
Ashworth  also  said  that  Edwards  had  been  a resident  of  Selma  on  March  ninth, 
(There  Is  no  indication  that  the  prosecution  had  exhausted  all  efforts  in  trying 
to  obtain  the  testimony  .of  this  witness,  and  there  is  a Federal  fugitive  statute 
which  makes  It  a Federal  offense  for  a material  witness  to  flee  from  the  Juris* 
diction  bf  a state  in  order  to  avoid  giving  testimony.  In  any  event,  the  subject 
of  this  testimony  is  not  known.) 

Tills  ended  the  State's  case.  The  defense  moved  for  a directed  verdict  ns  to 
the  Hoggle  brothers,  and  the  Judge  denied  this  request. 

The  defense  then  made  its  opening  statement,  and  Indicated  that  it  would  show 
that  the  defendants  were  not  present,  that  there  were  intervening  events  which 
caused  Reeb’s  death,  and  that,  in  fact,  the  death  was  caused  by  a fourth  person. 
The  first  witness  called  by  the  defense  was  Selma  Public  Safety  Director,  WilBOn 
Baker. 

Mr.  Baker  'testified  that  there  was  a great  deal  of  tension  In  Selma  on  the  day 
-of  the  fatal  attack,  but  was  prohibited  from  testifying  by  the  Court  ns  to  what 
caused  the  tension.  The  questions  indicated  that  the  defense  was  trying  to  show 
that  it  was  caused  by  the  Reverend  Martin  Luther  King,  Jr„  and  the  civil  rights 
workers  who  were  in  town.  The  defense  attorney,  in  a speech  after  the  judge 
excluded  the  statements,  charged  that  the  civil  rights  workers  needed  a '‘martyr," 
and  that  these  groups  were  willing  to  let  him  die.  He  said,  "I  propose  to  show 
(by  tho  questions)  that  there  was  motivation  on  the  part  of  other  persons  to 
injure  Rev.  Reeb  or  willfully  permit  hfm  to  die  . . . There  was  motivation  on  the 
part  of  certain  civil  rights  groups  to  have  a martyr  . . Baker  admitted  that 
bis  department  received  the  first  call  on  the  assault  from  a nurse  at  Burwell  In- 
firmary, and  placed  the  time  around  7 :G0  p.m.  He  said  that  he  sent,  patrol  No. 
22.  He  testified  that  he  was  unable  to  afford  protection  to  all  of  the  people  in 
town  on  that  day.  Baker  further  testified  that  he  had  been  looking  for  Floyd 
Grooms  since  that  day  in  connection  with  the  attack. 

Following  Baker,  F.  J.  Ellison,  a Selma  policeman  who  was  in  Oar  22,  the  car 
Sent  to  the  Burwell  Infirmary,  said  that  he  interviewed  both  Miller  and  Olsen 
at  the  infirmary  with  respect  to  being  able  to  identify  the  individuals  who  at- 
tacked them.  They  said  that  they  were  unable  to  identify  the  individuals. 
On  cross-examination,  it  was  learned,  however,  that  what  the  policeman  meant 
by  Identification  was  ability  to  swear  out  a warrant  and  identify  the  attackers 
by  name. 

Following  Ellison’s  testimony,  General  MacArthur  Brown  testified  that  he  was 
In  the  restaurant,  but  had  not  eaten  there.  He  testified  that  It  was  approximately 
7:00  pm,  when  he  followed  three  ministers  out  the  restaurant  and  followed 
them  down  Washington  Street  to  Selma  Avenue  and  saw  nothing  happen.  He 
did  sny,  however,  that  he  saw  Cook  Standing  In  the  doorway. of  his  store  when 
he  left,  He  placed  the  time  around  7 :00  p.m.  He  further  testified,  on  cross- 
examination,  that  he  was  a friend  of  Cook  and  that  he  did  not  know  whether 
or  not  the  three  men  that  he  followed  were  the  three  men  who  were  later  a ttacked. 
He  testified  that  there  were  other  white  men  in  the  Cafe  that  night,  and  the 
three  could  have  been  others.  He  denied  that  he  had  told  the  FBI  agents  that 
Stanley  Hoggle  stood  and  looked  Into  the  window  of  the  Cafe  while  he  was 
Inside. 

The  next  witness  was  Mr.  George  Hamm,  a retired  Baptist  minister  working 
as  a Janitor  In  a local  factory.  He  appeared  to  be  a rather  reluctant  witness. 
He  testified  that  he  had  gone  Into  the  Silver  Moon  Cafe  to  try  to  make  a tele- 
phone call  between  7 tOO  p.m.  and  7 :30'p.m.  When  the  phones  were  busy,  he 
decided  to  telephone  from  outBtde,  on  Washington  Street.  He  placed  Hie  time  of 
his  call  at  around  7 :80  p.m.  Hamm  testified  that  he  noticed  an  assault  on  the 
other  side  of  Washington  Street- and  It  looked  like  somebody  runn'ng  together. 
He  said:  that  It  wasn't  light  and  it  wasn't  dark,  After  the  assault,  lie  went  Into 
the  Coffee  Tot  Cafe  where  he  saw  Edgar  B.  Vardert*--,  who  was  s. ending  at  a 
counter.  He  was  unable  to  Identify  any  other  individual  in  the  Ca.'e.  He  was 
unable  to  identify  the  attackers,  as  they  "just  flushed  ;out  like  birdt, " He  did 
see  an  individual  drop  to  his  knees  -or  all  the  way  to  .the  pavement. 

The  next  witness  to  take  the  stand  was  Edgaf  B.  Vardrtman,  who  stated  that 
he  went  Into  the  Coffee  Pot  Cafe  with  O'Neal  Hoggle,  and  that  he  (Hoggle)  was 
making  a telephone  call  when  Hamm  came  Into  the  Cafe  and  mentioned  the  in- 
dent. Vardanian,  however,  testified  that  he  was  sitting  down  when  he  spoke  to 
Hamm,  . 
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Vardanian  then  identified  three  sets  of  clothing  which  he  remembered  were 
the  exact  clothes  which  the  three  defendants  wore,  that  day.  One  was  a blue 
service  station  uniform, . worn  by  O'Neal  Haggle,  another  was  a suit  worn  by 
Cook,  and  the  third  was  a port  Jacket  worn  by  Stanley  Hoggle.  Needless  to 
say,  an  cross-examination.  Varda  man  admitted  that  he  wasn’t  sure  that  they 
were  the  same  clothes.  He  further  testified  that  he  was  a business  associate  of 
O’Neal  Hoggle.  (This  witness  Is  the  brother  of  one  of  the  jurors,  and  It  should  be 
pointed  out  that  the  State  should  have  known  of  the  relationship  prior  to  the 
lime  the  Jury  was  selected,  because  the  defense  had  listed  their  prospective  wit- 
nesses and  had  had  them  sequestered.  Also,  the  witness  himself  probably  should 
have  known  that  be  was  to  be  called  because  the  nature  of  his  testimony  was 
that  of  an  alibi  witness  which  means  that  he  must  have  gone  over  It  with 
the  defense.  In  any  event,  it  is  apparent  that  the  prosecution  should  have  moved 
for  a mistrial  because  of  the  relationship  between  the  witness  and  the  juror, 
It  would  be  difficult  for  a juror  to  disbelieve  his  own  brother's  testimony,) 
Following  Vnrdnmmt  to  the  stand,  the  manager  of  the  Coffee  Pot  Cafe,  Mr& 
Frances  Bowden,  testified  that  O’Neal  Hoggle  was  there  about  7 :30  p.m.  She 
further  testified  that  she  left  with  Vardanian  to  go  to  supper  at  the  Bamboo  Club. 

Following  Mrs,  Bowden’s  testimony,  Paul  Woodson,  one  of  the  owners  of  the 
Bamboo  Club,  testified  thnt  lie  saw  all  of  the  defendants  at  the  Club  between 
8:00  p.m.  and  0:00  p.m.  on  the  night  of  March  ninth..  t . -i .; 

On  cross-examination,  Woodson  testified  that  he  could  not  remember  any  other 
porson  at  the  Club  that  night,  and  he  did  not  remember  Mrs.  Bowden  and  Mr. 
Varda  man,  Following  Woodson’s  testimony,  the  other  owner  of  the  Bamboo  Club 
testified  that  he  was  at  tbe  bar  and  that  the  only  person  he  recognized  in  the 
Club  that  night  was  Cook.  He  did  not  see  the  other  defendants,  nor  could  he 
remember  the  names  of  any  other  persons  in  the  Club,  even  though  he  was 
familiar  with  both  Vardanian  and  Mrs;  Bowden. 

The  next  witness  to  testify  was  J.  South,  a bread  man,  testifying  that  he  was 
at  Buchanan's  Service  Station  with  .Charles  Buchanan.  He  eaw  the  ambulance 
go  by,  hearing  toward  Birmingham,  and  decided  to  follow  that  ambulance,  since 
ft  wag  going  in  the  direction  of  his  home.  The  ambulance  turned  around,  and 
he  followed  it  back  to  the  radio  station  where  it  stopped.  He  Bald  that  it  was 
traveling  at  a slow  rate  of  speed  on  the  way  back.  He  examined  the  ambulance 
and  found  nothing  wrong  with  It,  but  another  ambulance  came  along  with  a 
faulty  signal  light  which  he  fixed.  He  further  testified  that  he  left  tbe  radio 
station  briefly  to  get  Mr,  Buchanan  to  have  him  call  the  police,  ns  he  felt  that 
.something  funny  was  going  on.  South  testified  that  it  was  some  80  to  ISO 
minutes  before  the  ambulance  departed,  and  that  no  one  was  doing  anything 
for  the  patient  during  that  time.  On  cross-examination.  South  admitted  that  he 
was  making  it  his  business  to  find  opt  what  wits  going  on.  . (The  Implication  was 
that  he  was  a trouble  maker,)  ‘ ’ ' 

Following  South’s  testimony,  Charles  Buchanan,  the.  owner  of  the  service 
station,  testified  thnt  he  saw  the  ambulance  go  by  bis  station  as  he  was  closing 
up,  and  that  he  later  had  a chance  to  examine  the  ambulance  at  the  radio  station 
and  found  that  there  was  nothing  wrong  With  the  tires.  ‘ 1 

The  next  witness  to  be  Called  was  Paul  Bodiford,  ah  auto  repairman.  He  testi- 
fied that  he  arrived  at  the  Silver  Moon  Cafe  at  about  tt:S0  p.m.,  after  observing 
the  rally  at  Brown’s  Chapel  and  the  march  oh  Water  Street  He  said  that  he 
drank  beer  inside  the  Cafe  for  80  or  40  minutes  and  then  went  outside,  and  that 
he  saw  nothing  happen  until  be  left  at  about  8 :00  p.m.  He  testified  that  he  was 
standing  outside  for  most  of  the  time  between  P*m.  end  8*00  P-m  > except 
when  he  went  to  get  a bottle  of  wine.  He  said  thflt  he  was  standing  with  Floyd 
Grooms,  and  that  Grooms  had  been  talking  and  was  telling  him  aboUta  fight 
with  a group  of  civil  rights  workers  and  of  Grooms’  attempt  to  upset,  a station 
wagon,  Bodiford  said  that  he  had  not  seen  Grooms  since.  He  said  tbatanother 
man,  Winston  Smith,  was  standing  outside  with  him.  With  this  testimony;  the 
defense  rested  its  ease.  The  time  was  about' 11 :20  a, ml  . ‘ , 

: Before  lunch  the  prosecution  made  a brief  argument.  Mr.  Ashworth  told  the 
jury  thnt  he  expected  that  they  would  do  their  duty  as  Jurors ! that  they  would 
find  a true  verdict  according  to  their  consciences,  .He  told  the  Jury  that  he  was 
not  "sticking  up”  for  the  civil  rights  workers,  but  that  the  system  of  justice  was 
on  trial.  He  told  them  it  wad  an  important  case  and  they  must  do  their  duty, 
"as  he  knew  they  would.” 
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After  tbe  brief  opening  (about  five  minutes),  the  jury  went  to  lunch.  After 
lunch,  the  defense  argued  and  reviewed  the  evidence.  The  defense  rested  heavily 
on  the  lack  of  t den  tides  t Ion  implicating  the  two  Hogglea  Very  little  was  said 
about  the  defendant  Cook,  except  that  he  did  not  deliver  the  blow*  Argument 
was  made  concerning  the  Injuries  not  being  the  same  and  that  the  treatment 
which  Rev*  Reeh  received  was  ^grossly  negligent.” 

Following  tbe  defense’s  argument,  the  prosecution  closed  by  pointing  out  that 
the  Judge  would  charge  that  the  defendant  Cook  need  not  be  Identified  as  being 
the  person  delivering  the  blow,  as  long  as  he  was  a member  of  a group,  one  of 
which  did  deliver  the  blow* 

The  Judge's  charge  to  the  jury  was  very  good,  in  my  opinion*  He  charged  with 
respect  to  each  and  every  element  of  manslaughter  In  the  first  and  second  degree 
and  murder  in  the  first  and  second  degree,  and  said  that  they  could  find  each 
and  every  defendant  guilty  of  any  one  of  these  offenses*  He  also  charged  that 
It  was  not  necessary  to  identify  the  defendant  who  struck  the  blow ; that  it  was 
only  necessary  to  find  one  or  all  of  the  defendants  were  part  of  a group  that  con- 
t&tnetl  an  individual  who  struck  the  fatal  blow*  (The  law  of  Alabama,  much 
like  that  of  the  Federal  Government,  has  abolished  the  distinction  between  ac- 
cessories before  and  after  the  fact,  as  well  aft  principals  In  the  first  and  second 
degree.)  The  Judge  continually  used  Cook  as  an  example  In  the  charge,  but  at 
all  times,  he  made  It  clear  that  what  he  was  saying  applied  to  the  Hoggle 
brothers,  as  well. 

The  jury  returned  a verdict  of  ”not  guilty”  as  to  all  defendants  lu  07  minutes 
after  they  began  deliberations,  a most  unusual  occurrence. 

There  was  no  real  defense  offered  for  the  defendant  Cook,  except  that  during 
the  day  he  was  wearing  a dark  suit,  as  compared  to  what  Mr.  Miller  and  Mr. 
Olsen  described  as  a light  suit.  The  defense's  own  witnesses  clearly  put  Elmer 
Cook  nt  the  scene,  and  the  State's  witnesses  made  him  one  of  the  attackers.  The 
Judge  charged  that  this  would  be  enough  to  convict.  The  jury  look  only  a limited 
hour  and  one-half  to  determine  otherwise.  In  my  opinion,  the  case  involving 
Cook  should  have  taken  a great  deni  longer  to  consider.  This  belief  is  bolstered 
by  the  reported  fact  (although  InadniJssable  as  evidence)  that  Elmer  Cook  had 
been  arrested  25  times  and  charged  with  assault  and  battery  on  17  occasions. 


The  Re&b  Murder  Trial  in  Selma 

> The  acquittal  of  the  three  defendants  in  the  trial  relating  to  the  murder  of  our 
.colleague,  the  Rev,  Mr,  James  J,  Reeb,  was  held  in  Selma  early  In  December. 
Rev.  Qrloff  Miller  and  Rev,  Clark  Olsen,  who  were  with  Reeb  on  the  night  of  the 
fatal  attack,  were  witnesses.  Also  present  in  the  courtroom  was  Daniel  B*  Bick- 
ford, special  counsel  to  the  Unitarian  Universdllst  Association  and  a Boston  nt* 
torney,  and  the  Rev.  Mr*  Walter  Royal  Jones,  chairman  of  the  Unitarian  Unl- 
versalfst  Commission  on  Religion  and  Race,  The  presence  of  all  four  was  made 
possible  through  grants  from  the  Unitarian  Unlversalist  Freedom  Fund, 

The  day  after  the  verdict  was  announced,  a press  conference  was  held  at  2B 
Beacon  Street  involving , Dr*  Dana  McLean  Greeley  and  Mr.  Bickford.  Their 
prepared  statements  are  given  below.  The  Commission  on  Religion  and  Race 
is  making  available  longer  statements  by  Mr,  Bickford  and  by  Mr.  Jones  and 
these  may  be  obtained  gratis  from  the 'Commission  at  25  Beacon  Street,  Boston, 
MA  02108. 

One  method  of  protesting  the  acquittal  of  the  men  accused  of  Janies  Reeb's 
murder,  Is  to  work  for  new  federal  legislation  to  strengthen  the  judicial  process 
in  the  South.  The  Board  of  Trustees  of  the  Unitarian  Unlversalist  Association 
adopted  a resolution  on  protection  against  racial  assault  In  their  meeting  on 
October  12,  1065,  The  Washington  Office  of  the  denomination  Is  now  working 
closely  with  the  Leadership  Conference  on  Civil  Rights, for  the  enactment  of 
such  legislation  early  In  the  next  session  of  Congress.  Further  Information  will 

be  available  in  the  SR  Newsletter, — H.A.J. 

■ 

y DB,  DANA  If ’LEAN  GHEELEY’S  STATEMENT 

The  martyrdom  of  Jam^  J.  Beeb  la  of  deep  ind  Immeasurable  concern  to  our 
denomination  and,  of  course,  to  the  entire  nation.  I found  people  this  twist  sum- 
mer in  South  Vietnam,  In  Europe,  and  even  in  Eastern  Europe  identifying  James 
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Rccb  with  the  best  In  our  American  democratic  heritage.  Therefore  I fear  what 
will  ho  the  worldwide  reaction  to  this  failure  of  justice  in  Selma  yesterday. 

We  are  dismayed  to  loam  that  the  triul  of  the  men  accused  of  murdering  the 
Rev*  James  Reeb  ami  injuring  two  of  our  other  ministers,  the  Rev.  Orloff  W- 
Miller  and  the  Rev*  Clark  Ih  Olsen*  has  ended  with  what  seems  to  be  much  less 
than  justice, 

Of  coursej  revenge  la  not  what  anyone  seeks*  Jim  Iteeb  is  dead,  and  his  minis- 
try and  life  are  now  part  of  history, 

On  the  other  hand,  rapid  acquittal  by  the  Selma,  Ala**  jury  suggests  that  there 
is  little  protection  under  Southern  justice  from  the  violence  perpetrated  upon 
members  of  minority  groups  and  upon  persons  trying  to  assist  those  minority 
groups  to  secure  their  legitimate  rights. 

This  is  one  of  the  great  unresolved  problems  involving  civil  rights  ifci  tills  coun- 
try, and  it  Is  extremely  disappointing  to  me  that  once  again  it  appears  that  a 
Southern  Jury  haa  ref  used  to  come  to  grips  with  this  problem* 

The  rapid  acquittal  suggests  that  the  jury  did  not  take  seriously  the  testimony 
of  our  two  ministers  who  survived  the  attack  last  March  ninth.  It  seems  clear 
to  ua  upon  reading  the  testimony  that  one  of  the  defendants  should  have  been 
found  guilty  after  being  definitely  identified. 

All  Americans  should  be  aroused  by  the  Selma  acquittals,  which  leave  un- 
resolved the  murder  of  James  Reek  Those  guilty  of  the  bombing^  the  heatings, 
the  killings,  and  the  snlpings  in  the  dark  cannot  remain  unconfronted*  The 
violence  has  to  be  checked. 

We  feel  that  the  state  of  Alabama  did  not  press  hard  enough  for  conviction  of 
these  men,  but  we  understand  that  the  Department  of  Justice  has  this  ease  under 
consideration  and  Intends  to  present  evidence  to  the  Federal  Grand  Jury. 

We  earnestly  hope  for  the  democratic  accomplishment  of  justice  in  this  and  all 
comparable  situations  and  urge  again  such  federal  legislation  as  in  the  future 
will  strengthen  the  judicial  process. 

Our  special  counsel,  Mr*  Daniel  B*  Bickford,  of  Ely*  Bartlett,  Brown  and  Proc- 
tor and  former  U.S*  Attorney,  who  observed  the  conduct  of  the  trial,  will  discued 
this  trial  in  greater  detail, 

MU,  DANIEL  B.  BICKFORD’S  STATEMENT 

. r 

Tin*  following  questions  arise  from  observing  the  trial  of  the  defendants  In  the 
so'cnlled  Iteeb  murder  trial. 

Having  in  mind  that  the  Circuit  Solicitor  or  prosecutor,  Blanchard  McLeod,  had 
told  newsmen  In  an  interview  prior  to  the  trial  that  “I  don’t  have  a very  strong 
case,"  the  question  must  he  asked  as  to  what  efforts  the  Solicitor  employed  to  ob- 
tain witnesses  to  this  fatal  attack.  One  witness  described  as  a "material  witness" 
did  not  appear,  apparently  having  moved  to  Mississippi,  Another  apparent  wit- 
ness to  the  fatal  attack  was  disqualified  by  the  Judge  ns  mentally  incompetent, 
without  any  indication  what  the  testimony  was  on  the  basis  of  a Selma  physician's 
testimony  from  a rending  of  the  man’s  medical  records,  the  last  entry  being  made 
in  Mlf).  No  effort  was  made  by  the  Solicitor  to  qualify  this  witness.  This  would 
not  have  been  difficult  in  view  of  the. fact  that  the  witness  had  testified  that  he’ 
understood  the  oath  and  he  knew  the  difference  between  truth  and  fantasy,  Ills 
credibility  may  hare  been  questioned,  but  should  not  his  testimony  hare  been 
heard? 

Another  question  must  be  asked  regarding  the  impaneling  of  a Juroir  who  was 
a brother  of  one  of  the  defenders’  key  witnesses.  The  witness  was  known  to  be- 
a defense  witness  prior  to  thp  impaneling  of  the  jury.  Should  not  the  relation- 
ship of  the  Juror  to  the  prospective  witness  have  been  brought  to  the  attention 
of  the  court  either  by  the  defendants  counsel  or  by  the  Juror  himself?  Should 
not  the  Solicitor  have  moved  for  a mls-tfial  when  he  heard  of,  the  relationship 
after  the  testimony  of  the  witness  ? 

The  question  of  the  propriety  of  the  Sheriff  appearing  in  the  jury  room  during 
the  deliberation  and  vote  Is  a question  which  must  be  resolved. 

The  most  difficult  problem  facing  the  Solicitor  in  thin  case  was  the  empaneling 
of  a Jury  which  would  receive  the  evidence  in  a murder  trial  involving  a civil 
fights  worker.  Tbe  Solicitor  did  propound  one  quest)  on  to  the  prospective  Jurors 
regarding  their  prejudice  to  bear  the. evidence.  HoWever,  the  question  was  pro- 
pounded to  the  Jury  as  a group.  Although  three  jurors  did  hespoud  that  it  would 
affect'  their  deliberations,  the  other  jurors  stood  mute."  The  court  determined, 
and  the  Solicitor  accepted,  the  findings  that  silence  was  tantamount  to  a negative 
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answer,  The  question  now  should  bo  asked  as  to  whether  a juror  Should  bare 
been  asked  to  volunteer  that  he  was  prejudiced  or  whether  the  Solicitor  should 
hare  examined  each  juror  Individually  with  respect  to  each  Juror's  prejudices  In 
respect  to  civil  rights  workers? 


Pboteotion  Aoainst  Racial  Assault 

Whereas,  enactment  of  the  Civil  Rights  Act  of  1964  and  of  the  Voting  Rights 
Act  of  1905  has  made  possible  great  advances  toward  equality  of  rights  and 
opportunity  for  nil  Americans  lit  the  areas  of  education,  public  accommodations 
and  facilities,  employment,  Federal-aid  programs,  and  the  exercise  of  the 
franchise;  and 

Whereas,  the  full  and  free  exercise  of  tbese  new  rights  and  opportunities  is 
dependent  on  the  safety  of  the  individual  from  intimidation,  coercion,  and  bodily 
harms,  or  threats  of  bodily  barm ; and 

Whereas,  many  brave  men  and  women,  Including  ministers  of  this  free  faith, 
working  to  secure  these  righto  and  opportunities  for  themselves  and  their  fellow 
men,  have  suffered  bodily  harm  and  even  dea  tb  In  the  effort  i and 
. Whereas,  the  Board  of  Trustees  of  the  Unitarian  Universal  1st  Association  is 
mindful  of  Its  responsibility  to  those  of  Its  own  ministers  and  laymen  who  are 
risking  their  lives  la  the  cause  of  racial  Justice  and  brotherhood,  and  is  mindful 
of  lto  concern  for  the  safety  and  well-being  of  all  those  engaged  in  the  movement 
for  equal  righto  » nd  opportunities ; 

Be  It  -therefore  resolved  that  the  Board  of  Trustees  of  the  Unitarian  Uni* 
versallst  Association  urges  the  Justice  Department  to  press  with  renewed  vigor 
the  prosecution  under  existing  law,  of  those  guilty  of  the  beatings,  the  shootings, 
the  bombings  and  tbe  killings ; and 

Further  resolves  -that  the  Board  of  Trustees  of  the  Unitarian  Uni  versa  list 
Association  urges  the  President  to  recommend  and  tbe  Congress  to  enact  new 
Federal  legislation  at  the  earliest  moment  to  protect  the  security  of  the  individual 
from  assault  or  threatened  assault  upon  his  person  or  property)  where  that  assault 
has  a racial  purpose  or  effect ; and  to  provide  civil  damages  for  the  victim  of 
such  assault. 

Adopted  October  12, 1966. 


[From  the  New  York  Times,  Deo.  14,  10051 
Mubdeb  Unpunished 

; The  name  of  the  Rev.  James  J.  Reeb  can  now  be  added  to  a sad,  strange  honor 
roll.  Other  names  on  that  roll  read:  Andrew  Goodman,  Michael  Sbwerner, 
James  Chaney,  Mrs.  Viola  Lluzzo,  Medgar  Evers,  Jimmy  Lee  Jackson  and  Jona- 
than Daniels.  Negro  qnd  white,  cleric  and  layman,  man  and  woman,  they  share 
the  common  fate  that  they  died  in  the  South  for  their  civil  righto  convictions — 
and  that  their  murders  go  unpunished. 

The  trial  of  the  three  men  accused  of  Mr.  ReeVe  murder  that  ended  the  other 
day  In  an  acquittal  in  Selma,  Ala.,  was' not  an  Isolated  event.  It  featured  testi- 
mony by  two  eyewitnesses  positively  identifying  one  of  the  defendants  as  the 
leader  of  the  gang  that  attacked  the  depd  man.  But  their  words  carried  no 
weight  with  a local  jury  apparently  determined  not  to  convict.  Two  months  ago 
another  jury  in  Haynesvllle,  Ala.,  Ignored  equally  compelling  evidence  In  the 
murder  of  Jonathan  Daniels,  a New  Hampshire  seminarian. 

Snch  verdicts  have  to  be  “expected  from  time  to.  time.  They  are, the  price 
you  have  to  pay  for  the  Jury  system."  That  was  the  comment' of  Attorney 
General  Nicholas  Ehtzenbach  after  the  Hayneville  fiasco,  It  seemed  an  Inade- 
quate response,  to  the  problem  then.;  It  Is  even  more  defective  now. 

' The  need  is  cleap-r-as  we  have  noted  here  before — for  a law  making  It  a Fed- 
eral crime  to  commit  an  act  of  violence  or  to  threaten  violence,  with  racial  pur- 
pose. or  effect  against  any  person.  The  United  States  Commission  on  Civil 
Rights  recommended;  such  a law  last  month;  bills  to  this,  effect,  have  been 
Introduced  in  Congress  by  members  of  bpth  parties  but  have  not  been ; acted 
upon  .because  of  Justly  Department  opposition.  £ ■ , 

' One  reason  for  that  opposition  is  the,  reluctance  of  the  Federal  Bureau  rf 
Investigation  to  become,  In  effect,  a local  police  agency  trying  to: solve  local 
murders.  The  F.B.I,fe  concern  Is  understandable  but  exaggerated.  The  violence 
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in  the  South  la  not  likely  to  persist.  It  Is  the  last  spasm  of  a dying  social 
order  founded  upon  racial  Inequality  and  Intimidation,  if  the  B^deral  Govern- 
ment makes  It  plain  that  it  will  not  permit  -violence  to  go . unpunished,'  these 
murders  will  dwindle,  for  the  men  who  commit  them  are  as  cowardly  as  they  are 
despicable.  - . 

The  fact  that  the  three  men  who  were  accused  of  the  murder  of  Mrs.  Liuzzo 
and  acquitted  In  a state  court  were  subsequently  convicted  In  a Federal  court 
of  conspiracy  to  deprive  the  dead  woman  of  her  civil  rights  Is  not  a1  sufficient 
answer  to  the  problem.  A conspiracy  statute  la  ah  awkward  device  with  which 
to  prosecute  a capital  offenBej  and  the  penalties  possible  under  It  are  incom- 
mensurate with  the  gravity  of  the  crime.  A Federal  law  facing  up  to  the  full 
range  and  seriousness  of  these  crimes  Is  necessary.  Murder  can  no  longer  go 
unpunished. 


(From  the  Boston  Globe,  Pec.  li,  1905]  S 

What  Could  We  Expect?  i ‘ 

The  trlul  of  three  men  in  Selma,  Ala.,  for  the  murder  of  the  Rev.  James  J, 
Rwb  of  Boston  has  ended  with  the  acquittal  of  all  three.  The  jury’s  verdict 
was  what  had  been  expected. 

Fifteen  white  spectators  Jn  the  courtroom  applauded,  and  100  Negroes  groaned. 
This  is  not  to  say  that  the  verdict  was  not  necessarily  In  accordance  with 
what  evidence  was  presented.  Perhaps  It  was.  Rut  when  the  defense  counsel 
called  It  “a  tribute  to  the  Jury  system/*  he  should  haveenld,  "Southern  jury 
system,”  which  allows  the  brother  of  a witness  to  be  a juror. ' 1 

The  Reeb  case,  In  any  event,  Is  not  ended  any  more  than  the  quest  for  Justice 
Is.  Other  recent  eases  In  the  South  have  shown  that  the  Federal  Government 
can  invoke  the  new  Civil  Rights  Act  against  acquitted  defendants.  It  shon'd 
do  so  now. 
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Reverend  Jonhs.  One  of  these  observers  was  Mr,  Daniel  B.  Bick- 
ford, a former  prosecuting  attorney  in  the  Boston  area,  and  special 
counsel  for -the  Unitarian  Universalist  Association.  I was  the  other. 

I would  like  to  take  up  each  title  of  the  bill,  in  order,  and  comment 
on  each. 

TITLES  I AND  II. — FEDERAL  AND  STATE  JURIES 

.!  We  are  in  general  accord  with  the  provisions  of  titles  I and  II  re- 
lating to  insuring  fair  representation  of  a cross  section  of  the  com- 
munity on  grand  and  petit  juries  in  Federal  and  State  jurisdictions. 
However,  we  wonder  if  too  much  reliance  is  placed  on  the  defendant!} 
or  litigants  to  initiate  action  oh  discrimination  in  selection  of  jurors. 

We  suggest  consideration  be  given  un  automatic  triggering  device 
similar  to  that  enacted  in  the  Voting  Rights  Act  of  1986  where,  as  you 
know,  Federal  examiners,  or  registrars,  are  authorized  to  be  sent 
into  any  State  where  that  State’s  voter  registration  or  total  vote  in 
the  1964  presidential  election  was  less  than  60  percent  of  the  voting- 
age  population, * This  has  proven  to  bo  a most  effective  way  of  getting 
the  desired  goal  achieved,  as  witness  ithe  registration  of  thousands  of 
new  Negro  voteiB  in  the  Deep  South. 

^ Federal  action  to  insure  representative  juries  should  be  triggered 
upon  & finding  that,  over  a certain  period  of  time,  the  jury  selection 
failed  to  adequately  reflect  a cross  section  of  the  population  of  the 
district. 

An  acceptable  formula  is  found  in  the  Douglas-Case  bill;  S.  2923, 
providing  Federal  action  “whenever  it  is  shown  that  over  a period  of 
two  years  the  ratio  which  the  number  of  persons  of  any  race  or  color 
within  the  county  br  other  political  subdivision  bears  to  the  total 
population  of  said  county  or  other  political  subdivision  exceeds  by 
one-third  or  more  the  ratio  which'  the  number  of  persons  of  that  race 
or  color  serving  on  grand  and  petit  juries  bears  to  the  total  number  of 
persons  serving  on  such  juries,  or  the  ratio  which  the  number  of  per- 
sons of  that  race  or  color  registered- ro  vote  bears  to  the  total^  number 
of  persons  registered  to  vote  * * V’  ' 


title  m.— nondiscrimination  in  ruuuc  education  and  other 

public  facilities 

* , ■ . ,j  - ; 

We  are  delighted  that  the  administration  is  prpviding  better  enforce- 
ment tools  for  'achieving-  desegregation  of  public  school^  and  public 
facilities  by  giving  thf.'Attorney  General  to  institute  civil, 

actions  in  these  cases;  It  was , placing  too,  Jieavy  a burden  on 
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individual  persons,  subject  to  extreme  community  pressutOs  and  intim- 
idation, to  take  the  initiative  by  written  complaint  as  provided  in  tlie 
1964  act.  And  it  was  a needless  timewaster  to  require  the  Attorney 
General  to  sue  only  if  he  determines  that  the  aggrieved  person  or  other 
interested  groups  are  unable  to  afford  the  burden  of  litigation  theni- 
selves.  . ^ 

Adoption  of  title  III  should  speed  up  the  process  of  desegregation  of 
the  public  schools  a.nd  other  public  facilities..  It  is  how  12  years  since 
the  Brown  decision  and,  according  to  the  U.S.  Office  of  Education,  only 
7.5  percent  of  the  Negro  students  in  the  11  States  of  the  Deep  South 
are  enrolled  in  school  this  year  with  white  pupils.  This  is  still  token- 
ism and  unfair  to  n generation  of  children. 

TITLE  IV. — PREVENTION  OP  DISCRIMINATION  IN  THE  SALE  OR  RENTAL  OP 

HOUSING  , 

President  Johnson  has  thrown  down  a challenge  to  all  of  us  to 
break  the  vicious  circle  of  discrimination  and  segregation  by  attacking 
head  on  the  problem  of  the  ghettoizing  of  the  Negro  and  other  mi- 
nority groups.  This  is  a problem  of  increasing  severity  in  our  northern 
cities  and  metropolitan  areas. 

The  Negro,  the  Puerto  Rican,  the  Mexican- American  has  not,  gen- 
erally, been  able  to  participate  in  the  great  post-World  War  II  move 
to  the  suburbs  of  his  white  mother.  The  move  outward  from  the  core 
city,  with  its  decaying  slums  and  drab  neighborhoods  into  the  suburbs 
with  their  new  homes  and  with  new  well-equipped  and  staffed  schools 
to  serve  their  children,  has  meant  a liberation  fop  many  millions,  of 
our  people.  The  members  of  minority  groups  have  not  shared  in 
this  liberation  and  instead  have  been  kept  confined  to  the  least  de- 
sirable neighborhoods  by  a “white  noose”  around  the  core  cities. 

If  I may  depart  from  my  text  for  a moment  I would  like  to  cite 
a little  personal  experience  here  because  in  my  local  community  I 
serve  as  the  Chairman  of  the  real  estate  subcommittee  on  the  fair  hous- 
ing committee  in  Charlottesville  and  Albemarle.  For  the  past  year  we 
have  been  trying  to  find  homes  for  Negro  families  outside  of  the 
ghetto  area.  These  families  range  in  economic  status  from  a postal 
employee  at  one  end  of  the  scale  to  an  executive  of  the  Department  of 
Health,  Education,  and  Welfare  at  the  other.  These  persons  by  any 
fair  standards  would  make  good  neighbors  in  any  community.  And 
yet  we  have  been  rebuffed  place  after  place,  not  only  by  private  own- 
ers, but  by  realtors.  . 

I may  say  also  that  the  persons  coming  to  ns  for  relief  or  help  m 
this  respect  have  in  many  cases  long  since  exhausted  all  efforts  to  obtain 
housing  through  the  realtors  in  the  community.  It  is  riot  that  all 
realtors  are  unsympathetic.  Several  of  them  are  .sympathetic.  But 
under  the  present  circumstances  they  are  unable  economically  to  take 
the  risk  Bven  of  showing  houses  to  these  persons,  although  they  are 
personally  qualified  as  neighborS  bv  any  other  standard.  ! ’ 

I think  that  the  passage  of  a law  of  this  kind  would  remove  the 
onus  from  these  willing  realtors,  and  open  the  doorfotf'a  freer  move- 
ment out  of  the  ghetto  Into  the1  suburbs  where  they  would  be  perfectly 
good  neighbors  by  any  normal  standards.  ' i 1 
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We  are  impressed  with  ,the  broad  coverage  of  this  title  and.  we  think 
it  extremely  important  that  the  Congress  make  manifest,  as  in  section 
401, that: 

It  Is  the  poller  of  the  United  States  to  prevent,  and  the  right  of  every  peraoto 
to  be  protected  against,  discrimination  on  account  of  race,  color,  religion,  or  na- 
tional origin  In  the  purchase,  rental,  lease,  financing,  use  and  occupancy  of 
housing  throughout  the  nation. 

We  are  disappointed  that  the  President  did  not  see  fit  to  do  by 
executive  means  what  he  is  now  asking  by  legislative  means.  We 
would  rather  have  had  him  extend  President  Kennedy’s  Executive 
Order  No.  11063  on  Equal  Opportunity  in  Housing  to  include  all 
mortgage  loans  made  by  financing  institutions  which  are  regulated 
or  supervised  by  the  Federal  Government  and  to  broaden  coverage  of 
the  order  to  include  all  federally  assisted  housing,  not  just  that  built 
after  November  20, 1962. 

Also,  we  feel  the  housing  title  may  have  the  same  defect  which  is 
found  in  the  equal  employment  opportunity  title  of  the  Civil  Bights 
Act  of  1964;  namely,  that  reliance  for  enforcement  is  placed  on  the 
Courts  and  no  administrative  remedy  is  possible.  This  title  would  .be 
greatly  strengthened  if  an  administrative  agency — a commission  on 
equal  opportunity  in  housing,  for  example— were  empowered  to  issue 
cease  ana  desist  orders  when  it  finds  cases  of  discrimination  in  hous- 
ing. Of  course,  to  safeguard  rights  of  all  parties,  judicial  review  of 
administrative  actions  should  be  provided. 

TTrtJS  V.-n-nrTEREBRBNOB  WITH  RIGHTS 

. This  title  is,  perhaps,  the  most  urgently  needed  civil  rights  reform 
at  this  time.  . ( 

Tragically,  as  the  advances  in  civil  rights  and  equality  under  the 
law  have  been  made,  certain  persons,  feeling  thejr  can  no  longer  pre- 
serve the  old  ways  of  segregation  and  subjugation  by  legal  means, 
have  resorted  to  terror  and  violence.  The  night  rider  and  the  bomber 
and  sniper  have  made  their  reappearance  in  American  life. 

Striking  in  the  nighttime  on  a lonely  road,  or  even  in  broad  daylight 
on  a peaceful  Sunday  morning,  these  terrorists  have  sought  to  cow 
the  Negro  into  acceptance  of  the  second-class  station  in  life  which  has 
been  his  for  so  long.  And  the  white  person  who  tries  to  aid  the  Negro 
in  his  cause  finds  that  he,  too,  is  in  danger  of  life  and  limb  from  these 
same  cowardly  terrorist  elements.  .. 

The  list  of  the  victims  of  terror  is  long  and  it  is  interracial— the  four 
little  Sunday  school  girls  in  Birmingham— Addie  Mae  Collins,  Denise 
McNair,  Carol  Robertson,  Cynthiw  Piane  Wesley;  the  three  civil 
rights  workers,  two  white,  one  Negro,  killed  in  Philadelphia,  Miss. — 
Michael  Schwerner,  Andrew  Goodman,  and  James  Chaney;  Medgar 
Evers,  shot  and  killed  in  front  of  his  Jackson,  Miss,,  home;  Lemuel 
Penn,  , gunned  down  on  a Georgia  highway,  and  last  spring' in  fast 
succession^Jimmie  Lee  Jackson,  fatally/wounded  by  police  in  Marion, 
Ala.,  the  Reverend!  Japies  Reeb  mortally  clubbed  in  the  streets  of 
Selma,  and  Mrs.  Viola  Greeg  Liuzzo,  shot  to  death  on  Highway  50 
following  the  Selma-M^ntgomery-  march,  and  last  summer  the  Rev- 
erend Jonathan  Daniels  shot  ahd  killed  by  a deputy  sheriff  in  Hayne- 
ville.  Ala.  * - / 1 
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Many  more  killings,  physical  assaults!  and  bombings  could  be  listed. 
Most  or  these  crimes  are  unsolved,  and  the  killers  and  assailants  have 
gone  unpunished.  It  goes  without  saying  that  much  of  the  violence 
has  taken  place  because  the  perpetrators  thought  they  could  commit 
these  crimes  with  impunity — they  knew  that  southern  white:  juries 
would  acquit  regardless  of  evidence  and  they  knew  there  is  no  Federal 
crime  for  murder,  and  penalties  under  the  old  Reconstruction  statutes 
are  light.  : . ’ 

Some  93  deaths  attributable  to  race  or  civil  lights  activity  have  beeii 
documented  by  the  Southern  Regional  Council  from  May  1957  to 
September  1965.  Birmingham  has  had  at  least  29  bombings  since 
1957.  Some  35  churches  were  burned  and  31  homes  and  other  build- 
ings bombed  or  burned  in  Mississippi  in  a 4-month  period  of  1964, 
This  terror  hit  home  to  those  of  us  of  the  Unitarian  Universal  ist 
movement  in  the  past  year.  James  J.  Reeb,  a dedicated  young  man, 
a member  of  our  Commission  on  Religion  and  Race,  who  worked  hard 
in  this  city  and  in  Boston  to  help  the  poor  and  defenseless  and  to  bring 
: the  races  together,  was  one  of  our  ministers.  1 

Donald  A.  Thompsonj  minister  of  our  church  in  Jackson,  Miss., 
active  in  the  Mississippi  Council  on  Human  Relations,  was  struck 
down  in  a shotgun  ambush  last  summer  within  a few  days  of  the  Jon- 
athon Daniels  slaying.  Luckily,  Mr.  Thompson  survived  this  un- 
solved shooting.  " 

And,  of  course,  we  are  all  very  well  aware  of  the  recent  shooting  of 
Mr.  James  Meredith. 

Title  V will  do  much  to  strengthen  the  defects  found  in  both  sections 
241  and  242  of  the  U.S.  Criminal  Code,  in  that  it  specifies  the  rights 
protected  by  the  Constitution  and  the  14th  amendment. 

Furthermore,  it  makes  violations  of  these  rights  punishable  by 
penalties  that  fit  the  crime.  Whereas,  sections  241  and  242  carry 
maximum  sentences  of  10  years  and  1 year,  respectively,  this  new  title 
will  cany  a maximum  sentence  of  life  imprisonment  for  taking  a life. 
Here  again  I would  like  to  make  a parenthetical  comment. 

As  a longtime  opponent  of  capital  punishment,  I am  very  happy 
that  this  was  made  the  supreme  punishment  for  taking  a life.  It  is 
my  belief  that  State  laws  which  prescribe  capital  punishment  for  these 
crimes  actually  work  against  the  bringing  in  of  verdicts  against  white 
persons  accused  of  killing  other  persons  in  racial  strife. 

I am  sure — I cannot  prove  this,  I feel  this—*- that  in  the  case  of  the 
accused  slayers  of  James  Reeb,  this  was  a factor  in  the  background 
of  the  jury’smind.  There  were  other  factors  there  which  played  a 
part  in  arriving  at  their  verdict. 

Again,  I can  only  speak  of  my  own  opinion,  I felt  that  the  court 
tried  very  hard  to  execute  the  law  justly,  but  there  were  Borne  odd 
things.  Although  there  were  numerous  Negroes  in  the  original  panel, 
none  of  them  appeared  on  the  final  jury.  One  of  the  jurists  turned 
put  to  be  a brother  of  the  defense  star  witness,  and  there  were  other 
peculiarities,  ; ■ 

The  whole  climate  of  Selma  argued  against  bringing  in  a verdict 
even  if  the  evidence  hadbeen  strong,  which  I must  admit  as  a layman 
it  did  not  seem  to  me  to  be  very  strong,  although  I felt  (again  as  a 
layman)  that  the  positive  identification  of  one  of  the  assailants  had 
never  been  successfully  shaken;  • • ■ : . : • r ; . 
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To  introduce  the  Federal  power  and  the  Federal  authority  into  this 
area  by  making1  a crime  such  as  that  committed  against  James  Keeb  a 
Federal  crime  in  addition  to  being  a State  crime  would  bring  the 
resources  of  the  Federal  agencies  of  investigation  to  the  process  of 
acquiring  evidence  and  presenting  the  cast.  It  would  have  brought  a 
different  jury  to  be  paneled  with  respect  to  it.  I think  there  might 
very  well  have  been  a different  verdict  under  those  circumstances. 

But  I am  advised  by  Mr.  John  Doar  of  the  Justice  Department  that 
it  is  not  anticipated  at  this  time  that  a case  against  these  particular 
defendants  will  be  brought  by  the  Federal  Government,  partly  be- 
cause the  crime  does  not  technically  come  under  the  1870  statute.  It 
was  not  committed  under  the  color  of  law  although  it  was  committed 
in  a climate  which  had  been  covered  in  part  by  a Federal  injunction. 
Nevertheless,  these  technicalities  impede  what  seems  to  me  to  be  a 
carrying  out  of  justice  in  this  case. 

Coupled  with  the  jury  reforms  in  this  bill,  these  new  penalties  ought 
to  serve  as  strong  deterrent  to  the  terrorists,  and  go  far  toward  pro- 
tecting the  rights  of  Negroes,  workers  for  civil  rights,  and  peaceful 
demonstrators. 

We  would  ask,  additionally,  that  there  ought  to  be  provision  made 
for  civil  indemnification  of  the  victims  or  survivors  of  victims  of  racial 
assault.  Insofar  ns  it  is  proved  in  proper  hearings  that  the  injuiy  or 
death  resulted  in  whole  or  in  part  from  action  taken  under  color  of 
law,  the  political  subdivision  and/or  the  State  under  whose  authority 
such  action  was  taken  should  be  held  liable  along  with  the  person  or 
persons  committing  the  act  of  assault. 

EQUAL  EMPLOYMENT  OPPORTUNITY 

•i  . 

We  believe  an  additional  title  ought  to  be  created  in  this  bill,  to  cor- 
rect deficiencies  in  title  VII  of  the  Civil  Bights  Act  of  1964,  dealing 
with  equal  employment  opportunity. 

As  mentioned  earlier,  one  of  the  great  defects  in  the  employment 
title  of  the  1964  act  was  that  it  did  not  provide  the  administrative 
agency,  in  this  case  the  Equal  Employment  Opportunity  Commission, 
the  power  to  issue  cease-and-desist  orders  upon  making  a finding  of  an 
unfair  employment  practice;  Instead,  the  1964  law,  on  the  one  hand, 
relies  heavily  on  medication  and  conciliation  (certainly  important 
first  steps)  and,  on  the  other  hand,  upon  bringing  suits  into  court  ns 
a last  resort.  • ' 

;The  Commission  should  have  administrative  enforcement  ptiwfers 
as  other  Federal  regulatory  agencies.. and  as  already  exist  in  27  State 
fair  employment  agencies, 

Also,  it  would  be  desirable  for  the  equal  employment  opportunity 
title  to  cover  public  employees  on  State,  county,  and  municipal  levels. 
Federal  employees  are  covered  presently  by  Executive  order  but  the 
administration  of  justice  in  many  parts  of  our  land  is  distorted  by 
white  officials  and  personnel  in  State  and  county  courthouses  and'police 
forces.  ■ ; - . • . ‘ . . . v J v/1 

. We  therefore^ recpmm^nd  that  a new  title  VI  incorporate  the’excel- 
lent  provisions  of  H.H.  10005  (Hawkins  bill)  whiph  passed  the  Hbu&e 
on:  April;  27  by  overwhelming  vote,  and  that.’ these  provisions  be 
amended  to  cover  State  and  local  public  employees. 

■'  / / ■ ( 
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I think  President  Johnson  expressed  it  well  in  summing  up  his  civil 
rights  message  to  Congress  of  April  28  when  he  said : 

We  are  engaged  In  a great  adventure — as  great  aB  that  of  the  last  century, 
when  our  fathers  inarched  to  the.  western  frontier.  Our  frontier  today  Is  of 
human  beings,  not  of  land. 

If  we  are  able  to  open  that  frontier,  to  free  each  child  to  become  the  best  that 
Is  in  him  to  become,  our  reward — 'both  spiritual  and  material — will  exceed  any 
that  we  gained  a century  ago  through  territorial  expansion. 

The  Unitarian  Universalist  Association  strongly  supports  thB  Civil 
Eights  Act  of  1966,  with  strengthening  amendments,  and  urges  this 
committee  and  the  Congress  to  speedily  enact  it  into  law. 

We  thank  you  very  much, 

Senator  Javits.  Thank  you  very  much,  Reverend  Jones. 

The  consensus  on  racial  justice  which  you  have  attached  to  your 
statement  will  be  made  a part  of  the  record  without  objection. 

(The  document  referred  to  follows :) 

Unitarian  Universalist  Statement  of  Consensus  on  Racial  Justice 

Inasmuch  ns  one  of  the  purposes  and  objectives  of  the  Unitarian  Universalist 
Association,  as  stated' in  Article  II,  Section  2 of  the  Constitution,  is  “To  affirm, 
defend  and  promote  the  supreme  worth  of  every  human  personality,  the  dignity 
of  man,  and  the  use  of  the  democratic  method  In  human  relationships”;  and 
Inasmuch  as  the  General  Assembly  of  the  Unitarian  Universalist  Association 
of  1962  affirmed  that  segregation  and  discrimination,  wherever  practiced,  con- 
tinue to  be  a matter  of  major  national  and  international  concern  and  reflect  atti- 
tudes contrary  to  moral,  religious  and  ethical  commitments; 

Unitarian  Unlversnllsts  pledge  themselves  to: 

Work  to  eliminate  all  yostiges  of  discrimination  and  segregation  in'  their 
churches  and  fellowships  and  to  encourage  the  integration  of  congregations  and 
of  the  Unitarian  Universalist  ministry,  and 
Work  for  Integration  in  all  phases  of  life  In  the  community.  . 

BEOREGATiON  AND  DISCRIMINATION 

The  1062  General  Assembly’s  resolution  also  continues  “Such  discrimination 
1b  economically  wasteful  and  psychologically  destructive  to  members  both  of 
majority  and  minority  groups,  The  treatment  of  a large  part  of  our  population 
ns  second-class  citizens  and  the  lndlgnftles  to  which  they  are  subjected  destroy 
confidence  in  the  moral  leadership  of  the  United  States. 

In  spite  of  the  passage  of  Civil  Rights  Acts  lit  3067  and  1960,  the  comprehen- 
sive Civil  Rights  Acts  of  1964,  and  the  Voting  Rights  Act.  of  1965,  inequalities 
of  treatment  and  opportunity  continue  to  exist  in  American  society.  While 
these  Inequalities  affect  members  of  all  minority  groups,  attention  has  been 
focussed  oh  the  special  problems  of  the  Negro  minority  in  the  United  States. 
Negro  citizens  and  other  persons  engaged  in  the  civil  rights  movement  find 
themselves  at  the  mercy  of  individuals  who  hope  to  prevent  progress  toward 
full  equality  of  the  iwceo  by  resorting  to  physical  violence  and  acts  of  terror- 
ism, and  -the  victims  are  often  denied  Justice  when  they  face,  all-white  courts 
and  juries, 

A double  standard  of  Justice  exists' in  some  communities  and' states.  All- 
white  police  forces,  court  officials,  Judges  and  juries,  and  segregated  courtrooms 
and  jails  hare  operated  to  deprive  minority  group’ persons  of  the.  equal  protec- 
tion of  the  -laws  in  violation  of  the  United  -States  Constitution.  In  everyday 
terms  this  means,  at  the  least,  haixassment  and  discourtesy  from  law  officers 
and,  at  the.  most,  summary  trials  without  adequate  counsel,  and  severe  and 
unreasonable  sentences  or  fines  meted  out,  especially  where  the  offense  may  be 
committed  against  a white  man.  Conversely,  whites  accused  of  crimes  of  vio- 
lence against  minority  group  persons  or  civil  rights  workers  of  any  race,  are 
acquitted  by  prejudiced  juries  or  otherwise  treated  leniently,,  especially  in  the 
South.  f . . 

. Members '.of  the  minority  races  and  ethnic' groups  find  much  public  school 
education  still  segregated  in  defiance  of  the  landmark  19M  SilpremeCourtdecl- 
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nlon,  They  find  doors  to  fair  employment  opportunities  still  closed  In  many 
places,  face  uneven  compliance  with  the  public  accommodations  part  of  the  1064 
Olvli  Rights  Act,  and  see  authorities  in  some  places  closing  rather  than  opening 
public  facilities  to  all  groups. 

Probably  the  most  difficult  hurdle,  aside  from  Jobs  and  education,  continues 
to  be  housing  where  the  Northern  Negro  especially  finds  himself  confined  to  the 
decaying  neighborhoods  of  the  central  city  and  the  avenues  of  escape  to  the 
white  suburbs  effectively  blocked  by  restrictive  real  estate  practices.  The  Fed- 
eral Government,  though  possessing  the  power  under  the  Civil  Rights  Act  of 
1004  to  cut  off  the  flow  of  Federal  funds  to  programs  and  activities  In  the  states 
which' are  administered  In  a discriminatory  manner,  has  not  chosen  to  exercise 
this  power  to  any  significant  extent 

A whole  private  area  of  American  life,  including  club  associations,  fraternal 
memberships,  and,  shamefully,  church  membership,  remains  almost  totally  seg- 
regated, Several  states  maintain  laws  forbidding  racial  intermarriage,  thus 
arbitrarily  Interfering  In  the  most  sacred  of  human  relationships. 

Much  remains  to  be  done  to  Implement  the  concern  of  Unitarian  Unlversnllsts 
for  the  supreme  worth  of  every  human  personality  and  the  dignity  of  man, 

BA  DIAL  VIOLENCE  AND  THE  ADMINISTRATION  OF  JUSTICE 

The  rise  of  violence  In  the  political  and  social  conflicts  of  American  life  en- 
dangers freedom  of  speech  and  assembly  essential  to  democratic  society.  These 
freedoms  and,  in  general,  Ufa,  liberty,  and  the  pursuit  of  happiness  are,  and 
have  been,  Federal  rights  of  all  citizens  since  the  founding  of  the  Republic.  To 
secure  these  freedoms,  the  President  should  appoint  a commission  to  Investi- 
gate the  collapse  of  law  in  such  acts  of  terrorism  and  make  remedial  recom- 
mendations wherever  constitutional  rights  are  denied.  The  local  police  should 
Invite  the  assistance  of  the  FBI  In  cases  of  terrorism. 

The  Justice  Department  should  press  with  renewed  vigor  the  prosecution 
under  existing  law  of  those  guilty  of  the  beatings,  the  shootings,  the  bombings 
and  the  killings.  The  President  Is  urged  to  recommend  and  the  Congress  to 
enact  new  Federal  legislation  at  the  earliest  moment  to  protect  the  security  of 
the  individual  from  assault  or  threatened  assault  upon  hts  person  or  property, 
where  that  assault  has  a racial  purpose  or  effect,  and  to  provide  civil,  damages 
for  the  victim  of  such  assault 

State  and  local  officials  are  urged  to  curb  police  brutality,  to  institute  human 
relations  programs  in  local  and  state  police  departments,  and  to  end  the  use  of 
unwarranted  curfews  wherever  they  exist,  Support  is  also  urged  for  Federal 
legislation  to  protect  individuals  against  unreasonable  use  of  force  by  law  en- 
forcement officers  and  to  make  such  law  enforcement  officers  and  their  civilian 
superiors  liable  for  civil  damage  suits  for  unnecessary  and  unreasonable  use  of 
force  resulting  in  physical  injury.  Enforcement  officers  formally  charged  with 
unlawful  violation  of  the  rights  of  persons  Should  be  suspended  from  their  duties 
pending  trial.  Local  civilian  review  hoards  to  hear  complaints  of  police  bru- 

fait  tv  flhmilrl  hA  AotfihlltihMl 

The  Department  of  Justice  Should  enforce  existing  laws  such  as  the  1875 
statute  making  jury  discrimination  punishable  by  fine  of  up  to  $5,000,  and  seek 
new  legislation  making  for  a uniform  system  of  choosing  jurors  which  will  fairly 
reflect  the  racial  composition  of  the  court's  Jurisdiction.  Also,-  legislation  for- 
bidding discrimination  hi  appointment'  of 'court  officers  and  police.  Is  needed. 

The  Justice  Department  and  Federal  Bureau  of  Investigation,  should;  make 
on-the-spot  arrests  where  constitutional  rights'  are  being  violated  by  local  law. 
enforcement  officers  or  othpr  persons,  aq  they,  are  empowered  to  do  upder  exlst- 

^Tbe'presldent  of  the  United,  States  should  appoint1  men  to  the,  Federal  Judicl-; 
ary  who  are  free  of  racial  prejudice  and  who  do  not,  owe  their  political  careers 
to  the  system  of  white  supremacy. ; ^ 

Other  needed  reforms  to.assnre  equal  protection  of  the  law  include  support  for 
public  defenders  for  the  Indigent,  installment' paying  of  fines;' and  liiplts  on  ex- 
cessive ball.  ...  •'  ’ ■ ••  ■ //.'  V‘. ■ !-■;■>  . 

...  ^ '■  ;< ; THJi  FRANCHISE  , ,.. 

The  right  tb  vdteto  elemehtol  In  Our  AmericanAociety. : , EffOkWby  the  Federal 
Government  to  implement  the  provisions  of  the  voting  Rights  Act  of  1965  should' 
be  supported  so.  that  all' obstacles  to  the  right  to  vote  may  be  removed  Ifa  local- 
ities where  they  still  exist.  •'  » 

' / ■ / f 
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The  efforts  of  private  citizens  in  voter-registration  campaigns  ehould  be1  sup- 
ported aud  the  Department  of  Justice  should  be  Vigilant  to  extend  the  protection 
of  the  law  to  these  workers  so  that  Intimidation  of  any  kind  will  not  delfty, 
hamper,  impede,  or  pervert  the  exercise  of  the  franchise. 

Federal  voting  examiners  should  be  Used  In  every  county  In  which  discrimina- 
tion still  exists.  Federal  authorities  should  also  observe  voting  subsequent  to 
registration  to  make  sure  that  once  registered*  persons  are  not  prevented  by  any 
device  from  voting,  and  that  their  votes,  once  cast,  shall  be  accurately  tallied. 

EDUCATION 

Denial  of  equal  opportunities  for  education  on  account  of  race  or  color 
continues  to  be  widespread  though  several  years  have  intervened  since  the 
historic  Supreme  Court  declaration  of  1054  that  the  United  States  Constitution  . 
forbids  it  Such  disregard  for  the  supreme  law  of  the  land  presents  a moral 
crisis  no  less  than  that  resulting  from  the  violation  of  the  human  rights  In- 
volved, Public  schools  should  be  promptly  integrated  at  all  levels. 

Since  passage  of  the  Civil  Rights  Act  of  1004,  it  Is  no  longer  necessary  for  the 
Executive  Branch  to  rely  on  the  Federal  Courts  for  implementation.  Therefore, 
the  Office  of  Education  should  move  speedily  to  require  desegregation  and 
integration  of  the  nation’s  public  schools,  North  and  South,  and  to  use  the 
powers  granted  under  Title  VI  of  the  Civil  Rights  Act  of  1664  to  withhold 
Federal-aid  funds  from  school  districts  which  continue  to  segregate  white  from 
minority  group  pupils.  “Freedom  of  choice"  plans  achieve  only  token  -inte- 
gration and  leave  minority  group  parents  who  exercise  “free  choice”  exposed, 
In  many  localities,  to  intimidation  *md  reprisals. 

De  facto  segregation  of  schools  Is  an  unconscionable  and  harmful  as  formal 
segregation  is  unconstitutional.  ■ Citizens  and  government  on  all  levels  should 
work  to  correct  discriminatory  racial  imbalance  aud  improve  the  quality  of 
education  In  the  public  schools. 

We  urge  adequate  preparation  of  teachers  In  the  field  of  human  relations  so 
that  they  may  give  meaningful  Instruction  In  human  relations  and  we  encourage 
federal  and  state  authorities  to  work  towards  that  end.  ■ ! 

Preschool  education  for  socially  disadvantaged  and  culturally  deprived  chil- 
dren should  be  a necessary  preparation  for  school  integration.  ( ■ 

HOU8INQ 

Comprehensive  open-occupancy  legislation  should  be  enacted  at  all  levels 
and  such  legislation  should  embody  firm  and  unambiguous  enforcement  pro- 
cedures. The  President  of  the  United  States  should  be  encouraged  to  extend 
the  President’s  Executive  Order  No.  11063  on  Equal  Opportunity  In  Housing  to 
Include  all  mortgage  loans  made  by  financing  institutions  which  are  regulated 
or  supervised  by  the  Federal  Government  and  that  the  Order  cover  federally- 
assisted  housing,  not  Just  that  bntlt  after  November  20,  1662 ; and  that  more 
adequate  funds  be  appropriated  for  the  vigorous  enforcement  of  the  Executive 
Order. 

Furthermore,  members  of  our  churches  and  fellowships  should  support  such 
legislation  at  the  state  and  municipal  levels,  In  order  to  make  such  legislation 
effective,  individual  Unitarian  UntversaUsts  should  introduce  Into  every  phase 
of  the  acquisition,  purchase,  building,  financing,  and  occupancy  of  real  property 
the  banning  of  discrimination  due  to  race*  religion,  or  nationality.  Legislation 
should  be  encouraged,  consistent  with  the  objectives  of  open  occupancy,  to  curb 
panic  selling  or  blockbusting.  . ■ - . 

Our  churches  and  fellowships  and  individual  members7  should  undertake  active 
efforts  with  others  In  their  own  communities  for  the  integration  of  their  own 
neighborhoods  and  our  members  should  scrutinize  off-campus  or  sorority  and 
fraternity  housing  In  colleges  and  universities  as  it  affects  minority  students 
or  foreign  students  and  other  students  and,  seek  to  eliminate  discrimination.  , 
Our  .churches  and  fellowships  should  call  upon  their  individual  members  to 
make  all  housing,  urban  and  suburban,  new  or  old,  which  they  control  as  owners, 
dealers,  brokers,  builders,  or  mortgagors,  available  to  any  qualified  person,  tilth-' 
out  regard  to  race;  color,  or  national  origin  j and  should,  call  upon  all  real. 
estate  dealers,  brokers,  aiij  mortgagors,  to  do  the  same.  Educational  programs 
and  other  activities  should  be  encouraged  to  promote  equality  of  opportunity  In 
housing; 
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Churches  and  fellowships  should  take  the  initiative  in  their  communities  to  use 
funds  provided  la  Section  221(d)  (3)  of  the  Federal  Housing  Act.  This  enables 
non  profit  groups,  including  churches  and  fellowships,  either  to  build  low-cost 
housing  open  to  all  groups  or  to  renovate  slum  dwellings. 

. There  is  promise  In  the  proposal  of  some  urban  authorities  to  slow  down  the 
building  of  mass  low-cost  public  housing  In  or  adjacent  to  racial  gliettoes,  thus 
reinforcing  patterns  of  de  facto  segregation,  and  Instead  to  scatter  new  low*cost 
housing  in  upper  and  middle-income  white  residential  areas,  tbuB  integrating 
both  neighborhoods  and  schools.  To  be  commended  also  Is  the  new  federal  pro- 
gram to  subsidise  the  purchase  and  rental  of  a percentage  of  publicly  subsidized 
middle-income  housing  for  low-income  families.  Plans  for  the  renewnl  of  pres- 
ent ghetto  areas  should  ultimately  Include  provision  for  their  integration.  Uni- 
tarian Universslists  should  be  Involved  in  helping  to  win  acceptance  and  support 
of  such  programs. 

EMPLOYMENT 

Dittcrlmlimttuu  h)  employment  stifles  Individual  initiative  end  wastes  valuable 
human  resources.  Government  at  all  levels  should  enact  strong  legislation  to 
assure  equal  opportunity  In  employment  in  the  conditions  of  labor  and  in  hiring 
and  firing  procedures  and  in  training  and  apprenticeship  programs.  Compensa- 
tion should  be  nondtscrlininaf ory.  No  person  should  be  discriminated  against 
on,  the  basis  of  race,  religion,  national  origin,  or  sex. 

The  Federal  Equal  Employment  Opportunity  Commission,  activated  in  July 
1905,  should  be  given  the  power  to  fssue  cense  and  desist  orders  against  employers 
who  practice  Job  discrimination.  In  the  meantime,  the  Department  of  Justice 
should  move  to  use  its  power  under  the  Civil  Rights  Act  of  1964  of  tiling  suits  to 
secure  equal  opportunity,  where  It  finds  a pattern  or  practice  of  discrimination. 
The  Department  of  Defense  and  other  government  agencies  should  be  urged  to 
use,  whenever  necessary,  the  powers  granted  under  Title  VI  of  the  Civil  Rights 
Act  of  1964,  to  bar  bidding  on  contracts,  or  otherwise  withhold  funds,  from  those 
who  practice  racial  discrimination  In  employment. 

Unitarian  Unlversallsts  as  employers,  should  practice  equality  of  opportunity, 
both  In  private  enterprise  and  in  public  positions  they  may  hold;  and  churches 
and  fellowships  are  encouraged  to  hire  members  of  minority  races  or  nationalities 
in  their  Institutions. 


pubuo  accommodations  and  facilities 

Freedom  of  access  to  places  of  public  accommodation  and  public  facilities  is  an 
essential  condition  to  fulfillment  of  the  Ideal  of  human  dignity.  The  individual 
must  be  free  to  seek  food,  drink,  and  lodging,  to  enjoy  equal  access  to  the  market* 
place,  and  to  find  recreation  and  nourishment. 

Members  of  Unitarian  Unlversnllst  churches  are  urged  to  use  their  personal 
influence  in  their  local  communities  to  secure  service  without  discrimination  in 
all  places  of  public  accommodation. 

Progress  has  been  made  since  the  first  student  sit-ins  of  1960  and  since  passage 
of  the  Girll  Rights  Act  of  1964,  In  generally  opening  to  nil  races,  hotels,  motels, 
restaurants  and  lunch  counters,  public  libraries,  museums,  hospitals,  parks,  sports 
arenas,  and  theatres.  However,  to  the  1664,  Act,  retail  businesses,  os  such,  are 
exempt  from  coverage,  unless  they  have,eating  facilities,  and  clothing  stores  and 
barbershops  are  exempt  unless  they  arepgrt  of  a hotel  facility,  Spectator  sports 
are  covered,  but  consumer  sports  such  gs  bowling  lanes,  swimming  pools,  tennis 
courts,  golf  courses,  and  golf  ranges,  privately  owned  but  open  to  the  public  for 
profit,  are  also  not  covered.  Legislation  should  be  enacted  at  all  levels  of  govern* 
meet  to  correct  these  weaknesses  in  the  federal  law.  ■■ 

EEDEBAL-AID  PBOOBAMS 

The  Federal  Government,  whin1*  has  been  moving  steadily'  forward  In  advanc- 
‘ ipg  the  rights  of  its  citizens,, thresh  a series  df  legislative  acts  and  court  deci- 
sions, should  not  continue  to  subsidize  segregation  and  discrimination  through  Its 
Federal-aid  programs, 

A powerful  weapon  for  enforcement  of.  civil  rights  Is  -Title  VI  of  the  Civil 
Rights  Act  of  3964  which  prohibits  dfscrlhilnatiog  in  all  Federally-assisted  pro- 
grams. This  section  should  be  Used  less  timidly  and  sparingly.  Unnecessary 
delays  in  compliance  are  countenanced  by  the  regulations  issued  by  a it  umber 
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of  departments  and  agencies.  This  part  of  the  Civil  Rights  Act  should  be 
revitalised. 

The  use  of  Executive  Orders  to  direct  all  federal  agencies  to  administer  federal 
programs  without  discrimination  should  he  extended ; the  Federal  Government 
should  withhold  the  expenditure  of  federal  funds  from  such  state  or  local  pro- 
grams and  agencies  which  discriminate  against  persons  on  the  basis  of  race  or 
religion  In  the  granting  or  disbursement  of  their  facilities,  property)  flnauces,  or 
services. 

Federal  hospital  and  nursing  home  construction  funds  provided  under  the 
Hill-Burton  Act  should  be  withdrawn  from  institutions  that  practice  discrimina- 
tion against  minority  group  persons. 

DKUONSTBATIONS  AND  CIVIL  DISOBEDIENCE 

The  people  have  the  constitutional  right  peacefully  to  assembly  to  petftlon  for 
redress  of  grievances.  Every  protection  of  the  law  should  be  extended  to  secure 
this  right  for  civil  rights  demonstrators  and  to  protect  them  against  Individual, 
mob,  or  police  violence.  Injunctive  power  should  be  granted  to  the  Attorney 
General  to  protect  the  constitutional  rights  of  petition  and  assembly. 

Individuals  should  be  defended  in  their  right  to  engage  in  nonviolent  demon- 
strations nnd  should  be  supported  In  the  exerlese  of  their  moral  choice  to  engage 
In  responsible  civil  disobedience  for  greater  facia  1 Justice.  , 

1NTERBAOIAL  UABBIAGE  AND  ADOPTION 

Marriage  between  two  persons  is  a sacred  hnmau  institution.  Persons  who 
enter  into  the  marriage  bond  should  be  able  to  do  so  -with  complete  freedom  of 
choice,  since  the  choice  of  a marriage  partner  Is  a personal,  not  a public,  decision. 
All  laws  which  prohibit,  inhibit  or  hamper  marriage  or  cohabitation  between 
persons  because  of  different  races,  religions,  or  national  origins  should  be 
nullified  or  repealed. 

Adoption  agencies  are  evidencing  a more  open  attitude  regarding  the  adoption 
of  chtldren  of  races  other  than  that  of  the  adoptive  parents.  Tilts  new  attitude  is 
commendable,  especially  in  view  of  the  pressing  need  of  adoptive  homes  for 
children  of  mixed  or  minority  faces. 

PERSONAL.  ASSOCIATIONS 

All  Unitarian  Unlversallsts  should  refrain  wherever  possible  from  joining  any 
and  nil  organisations  which  discriminate  on  the  basts  of  race,  creed,  and  na- 
tional origin  and  all  individuals  should  work  for  the  elimination  of  discrimina- 
tion in  any  organisation  of  which  they  are  already  members. 

Individuals  should  work  in  huutan  relations  councils  nnd  similar  groups  formed 
to  further  better  understanding  among  people  and  should  improve  their  practices 
in  all  ureas  of  human  relationships.  ' 

INTEGRATION  OP,  THE  CHUECHE8AND  MINISTRY 

The  Commission  on  Religion  end  Race  is  reaffirmed  and  its  duty  shall  continue 
to.  bo  to  explore,  develop,  stimulate,  and  implement  programs  and  actions  to 
promote  the  complete  Integration,  of  Negroes  and -other  minority  persons  Into 
our  congregations,  denominational  life  and  ministry  and  Into  the  community.  , 

The  tint tnriflin  UnivCrsallst  ministry  should  become  integrated  as  rapidly  ns 
possible.  This  goal  Is  essential  for  the  denomination  as  a whole,  for  the  individual 
churches,  and  for  individual  laymen  as  well  ns  for  the  clergymen  Involved.  This 
goal  can  be  reached  through- special,  efforts,  in  the  recruitment,  training,  and 
settlement  of  Negroes  and  members  of  other  minority  groups.  The  denomina- 
tion—im  detriments,  churches,  and  agencies— should  give  this  goal  n high 
priority,  The  denomination  needs  the  services  of  trained  Negro  ministers  as 
much  as,  and  probably  more  than,  those  ministers  need  opportunities  within  the 
denomination. 

Integration  of  our  congregations  Is  a continuing  goal.  Efforts  beyond  the  hiere 
declaration  of  open  membership  may  be  necessary  if  congregations  are  to  become 
truly  inclusive:  use  of  the  communications’’ media,  including  the  ethnic  press,’ 
personal  invitations  to  friends  to  attend  services  and  meetings,  and  most  im- 
portantly, the  active  Involvement  of  the  congregation  and  minister  In  the  human 
rights  movement. 
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The  sincerity  of  oar  commitment  to  racial  justice  will  be  proven  by  our 
response,  as  a denomination  and  as  members  of  churches  and  fellowship^  to  a 
variety  of  tests.  Congregations  are  urged  to  Include'  members  of  ethnic  mi- 
norities In  leadership  positions  on  church  boards,  committees,  religious  educa- 
tion and  youth  programs,  and  other  church  activities.  The  content  of  programs 
for  youth  and  adults  should  reflect  our  concern  for  human  brotherhood.  Par- 
ticular attention  should  be  paid  to  the  religious  education  curriculum'  so  that 
textbooks  and  Instruction  promote  the  goal  of  Integration.  Exchange  programs 
with  Negro  churches,  groups,  and  Individuals  should  be  encouraged.  Employ- 
ment of  staff,  purchase  of  supplies,  contracting  for  building,  purchase,  sale;  rental, 
or  use  of  property,  should  all  be  done  with  the  church  or  fellowship  always  making 
the  stipulation  that  it  practices  integration  and  that  it  does  business  only  with 
firms  which  practice  integration  In  their  hiring  and  other  policies.  Each  church 
or  fellowship  should  examine  Its  Investments  and  loans  and  do  business  only  with 
Arms  which,  are  non-dlscrlmlnatory  and  Integratlontst  In  their  employment 
practices.  Churches  and  fellowships  should  patronize  places  of  public  accom- 
modation which  are  open  to  all, 

This  consensus  is  adopted  by  the  1066  General  Assembly  of  the  Unitarian 
Universallst  Association,  consisting  of  a broadly  representative  group  of  laymen 
and  ministers.  This  consensus  reflects,  a substantial  preponderance  of  opinion, 
although  not  necessarily  unanimity  on  all  points,  of  the  majority  of  individual^ 
present  at  the  General  Assembly  and  presumably  of  a substantial  majority  of 
members  of  our  local  churches  and  fellowships..  Since  this  denomination 
cherishes  and  recognizes  the  freedom  of  individual  members,  tills  consensus  does 
not  presume  to  speak  for  all  delegates  to  the  General  Assembly  or  all  members 
of  our  Unitarian  Universallst- churches  and  fellowships.  .We  recognize  that 
strong  differences  of  opinion  may  exist  on  specific  Questions  among  sincere  and 
thoughtful  Unitarian  UnlversalUts  notwithstanding  their  common  religious 
affiliation.  . 

As  adopted  by  the  fifth  general  assembly  of  the  Unitarian  ^Universallst  Asso- 
ciation at  Hollywood,  Florida;  May  20,  1666.  The  vote  to  adopt  was  virtually 
unanimous. 

Senator  Javits.  May  I say.  Reverend  Jones,  that  yon  have  given 
me  an  opportunity  which  I value  very  much  to  comment  briefly  on  the 
role  of  the  religious  organizations  in  the  civil  rights  struggle, 

I think  it  has  been  most  creditable  to  the  Protestant,  Catholic,  and 
Jewish  faiths  of  the  country  that  many  ministers  have  participated 
in  civil  rights  marches  and  have  taken  an  active  part  in  the  civil  rights 
movement.  As  you  have  just  said,  there  are  many  martyrs,  in  this 
field,  including  the  Reverend  Reeb,  whose  killing  was  a tragic  and 
direct  martyrdW  for  the  civil  rights  cause.  . 

What  you  have  done  is  to  identify  this  cause  with  the  morality  of 
the  country : and  it  is  a moral  cause.  You  have  also  identified  it  with 
the  meek  capacity  of  religious  faith  to  express  indignation.  You 
have  rather  quietly  and  in  a gentlemanly  way  spoken  of  tho  murders 
and  the  burnings,  and  tb  this  may 4$  added  at  the  very  least  hundreds 
of  beatings  andother  incidents  which  do  not  qualify  as  heinous  crimes 


That  this  should  occur  in  our  country,  citizens  are  denifefl  their 
constitutional  rights  in  1965  and  190(5  is  almost  beyond 'belief.  4 We 
should  be  much  more  indignant  than  we  are,  and  mdjgnonce  is  an 
extremely  desirable  quality  which _ religion  brings  to  this  cause.  We 
should  not  tolerate  denial  of  a citizen  y constitutional  rights  for  a 
moment.  t : 

Many  of  the  things  to  which  you  have  testified  I have  already  covered 
by  amendments  to  this  bill  and  to  the  bill  on  discrimination  in  employ- 
ment, which  is  in  the’ Committee’ on  Xftbpr  and  Public  WelfaiVon 
which  I am  the  ranking  member.  HoweVer,  to  have  introduced  the! 
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amendments  is  it  long  way  from  getting  the  law  enacted,  and  the  law 
enacted  is  a long  way  from  enforcement,  as  you  have  shown  yourself 
by  the  figure  of  percent  of  the  South’s  Negro  children  who  are 
even  now  in  integrated  conditions  in  schools. 

It  is  not  always  those  who  are  against  us  who  have  a tendency  to  go 
a little  slowly  or  not  to  do  what  is  right,  and  I could  not  agree  with 
you  more  about  the  President  and  the  Executive  order  on  housing, 

I think  the  President  is  sincerely  devoted  to  civil  lights.  'But  I 
think  the  President  has  made  a very  serious  error  in  assuming  that  he 
is  going  to  get  as  much  from  the  Congress  on  tho  housing  section  as  he 
could  get  by  the  stroke  of  the  pen  which  would  take  in  four-fifths  of 
all  housing;  here  it  is  going  to  bo  a big  issue  and  may  very  well  be  very 
seriously  damaged,  What  his  reasons  are  I cannot  fathom,  but  cer- 
tainly the  result  is  a' very  bad  one  as  far  as  the  cause  is  concerned. 

I hope  very  much  that  you  will  keep  up  your  work  so  that  ministers 
like  the  Reverend  Reeb  may  be  honored  as  the  leaders  and  saints  that 
they  are,  and  I can  assure,  you  that  people1  like  inyself  in  the  Con- 
gress will  certainly  move  heaven  and  earth  to  be  worthy  of  the  cause 
which  has  such  exalted  support. 

May  I ask  you  just  the  one  question,  I was  very  impressed  with 
the  other  things  that  you  have  answered  or  which  lire  answered  by  the 
amendments  already  introduced.  ' • 

I would  like  to  ask  you  about  your  observations  at  the  trial  of  those 
charged  with  the  killing  of  Reverend  Beeb.  ’ 

I understand  that  tnei$  were  only  13  Negroes  on  the  jury  panel 
of  131.  . ■ 

Reverend  J ones.  There  were  originally,  according  to  the  newspaper 
reports,  13.  I only  observed  three  or  four  and  nope  of  those  Were 
selected. 

Senator  Javits.  And  so  it  wasan  all-white  jury! 

Reverend  Jones.  Yes. 

Senator  Javits.  And  the  atmosphere,  as  you  have  already  said,  was 
hardly  conducive  to • 

Reverend  Jones.  The  climate  of  the  community  was  so  abundantly' 
plain  that  when  we  first  arrived  there,  the  courtroom  was  filled  with 
75  or  more  personsas  character  witnesses  for  the  accused  men.  They 
Were  recorded  by  thh  court  and  excused,  but  this  wuS  just  a temper,  an 
index  of  the  general  temper  of  the  community  with'  respect  to  these 
particular  mbn.:  ' , i ( . . i - ' t 

Senator  JaVits.  How  do  you  explain,  Mr,  Jones,  that  a religious’ 
peopler-rond ( people  m’thd  South  are  very  largely  religioUs,  with 
much  more/chUrc^  atfeiidance  than  in  many  other  parts  of  the  bouh-: 
try— how  do  you  jahcouHt  for  the  moral  justification  in  terms  of  reli- 
gious faith  or  a Whhle  p^hihri* Aity  like  the  one  that  you  Saw? ! 1 

' Reverend  Jones.: I am,  siiire  that  they  havfe  a Very  strpiig  sense  of 
ooirihumity  solidarity,  and  :that  their  feelings  of  moral  responsibility 
tend  to'  be  liinited  to' that' father  visible  aha  close  cOtninUhity.  J am 
sure  they  regarded  not  , only ‘ Jahies  ,Rdeb  but  all  j&ose  who  wont 
to  $elriia  at  ui^tiih&as  intfuders  With  ho  real  justification' for  being 
there,  as  creators  of  disturbance  aiid1  therefore'  a challenge, tolaw  and 
order  iti  the/  ibhimuriity.  This  Was  tjie  .view,  tho^  they^  ha'd.7  ’ . ( 

T'kuqW  that  almost  all  commuhitieii  tand  to  draw1  *lihea  sqUieWhere, 
respecting  the  people  they  infcliide  !in  their  feeling*  of  moral  resfiofi-' 
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sibility  toward  and  those  they  do  not.  We  always  have  the  “we”  and 
the  “they,”  and  we  protect  the  lives  of  the  people  who  are  in  the 
circle  that  we.  endorse.  The  people  .that  are  outside  the  circle  we 
either  are  callous  about,  or  possibly  even  hostile. 

My  feeling  is  that  these  people  feel  there  is  no  compromise  with 
their  religious  views,  that  they  are  defending  the  sanctity  of  tW 
community  which  embodies  these  views.  This  is  the  way  m which 
I am  sure  they  justify  it  to  themselves. 

Senator  Javits.  Reverend  Jones,  do  you  feei  that  acts  of  this  char- 
acter against  a human  being  indicate  a bankruptcy  of  religious  teach- 
ing or  religious  leadership  in  a community  \ 

• Reverend  Jones.  I think  that  an  essential  burden  of  religion,  par- 
ticularly in  ,the  judea-Ohi'istian  tradition  has  been  the  potential  uni- 
versal community  which  embodies  all  persons.  Therefore  all  people 
come  under  the  same  moral  laws  and  need  to  be  respected  in  the  same 
way.  Ancient  Israel  had  a law  respecting  the  sojourner  and  the 
stranger  in  the  land  handed  down  by  Moses.  I am  sure  that  some  of 
the  Hebrew  people  at  that  time  must  have  had  the  some  feelings  of  an 
exclusive  community.  But  the  law  for  them  was  that  you  shall  treat 
the  sojourner  and  the  stranger  by  the  same  law  as  you  treat,  yourself, 
because  you  once  were  strangers  and  sojourners  in  a foreign  bind. 
And  there  is  this  implicit  universality  which  is  a part  of  our  Western 
heritage  I.  think  has  been  ineffectively  or  inadequately  presented  in 
the  religion  of  some  of  these  people. 

Senator  Javits.  Have  the  organized  religious  groups  had  a suffi- 
cient impact  upon  each  other  so  that  this  kind  of  inspiration  would 
be  communicated . to  ministers  in  other  areas  of  the  country  where 
there  is  this  deficiency  in  religious  understanding? 

In  other  words,  they  may  be  just  ns  heroic  ns  you  gentlemen  have 
been  in  the  actual  struggle.  . Has  there  been  any  real  effort  to  inspire 
each  other  to  call  forth  higher  standards  on  the  part  of  those  who 
represent  the  faiths  in  these  communities? 

Reverend  Jones.  I am  sure  that  the  record  will  show  that  all  of  the 
major  denominations  have  taken  forward  stands  in  this  respect,  and 
called  upon  their  congregations'  and  ministers  to  be  sensitive  to.  this 
issu^  and  to  promote  it  in  their  own  way  in  their  own  communities. 

I cannot  cite  chapter,  and  verse  on  this,  but  I know,  for  example,  that 
the  Presbyterian -Church  lias  just  recently  taken  a very  advanced 
position  with,  I believe,  disciplinary  measures  respecting  their  con- 
gregations and  clergy  in  this  matter.  But  there  is  a rising  tide  of  con- 
sensus among  people  of  all  churches  and  denominations,  Protestant! 
Catholic,  Jewish,  all  kinds.  To  the  level,  to  the  extent  , to  which  we 
are  able  to  have  good  communication  throughout  the  length  and 
breadth  of  the.Iandin  our  denominations,  this  morality  is  being  born. 

Senator  Javits,  May  I say  ithat  I am  glad  to  hear  what  you  have 
said  about  discipline,  because  it  seems  to  me  that  silence  on  these  mat- 
ters is  as  much  pf  a dereliction  in  one  who  is  a spiritual  leader  os 

speaking  out  and  preaching  a false  doctrine.  . ' 

. . ■ ■ * * * " ■ i?  any  refuge  in  just  b&\ng  silent  because  the 

community  is  known  to  £eel  a certain  way  on  race  illations. 

Reverend  Jones.  In  addition  to  pronouficemenis,  many  denomina- 
tions cooperate  in  local  projects.  We  have  what  we  call  the  Selma 
presence,  for  example,'  which  is  jointly  sponsored  by  the  National. 

/ / f 
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Catholic  Welfare  Conference,  the  American  Association  - of  Jewish 
Congregations,-  the  American  Unitarian  'Association,  I'  believe'  the 
National  Council  ■ Of  Churches  has  something  in  there;  to  maintain 
lines  of  communication  in  the  Selma  community,  attempting  to  build 
some  bridges  between  tho  Negro  and  the  white  segments  ofthecom- 
munity,  and  to,  as  much  as  it  is  possible  for  us  to,  reshape  the  climate. 
Senator  Javits,  May  X say,  Reverend  Jones,  and  I am  sure  you  feel 
as  I do,  that  one  does  not  condemn  every  person  ih  a community.  . 
Reverend  Jones.  By  no  means.  - • t • 

Senator  Javits,  There  are  many  very  enlightened  people  whohave 
suffered  probably  as  much  as ‘any  of  us  in  these  very  communities, 
and  I do  not  exculpate  them  if  they  do'not  fight  aiid  speak  up,  .but  I 
think  it  i3  the  climate  we  are  talking  about;  is  that  not  correct! 
f Reverend  Jones.  That  is  right.  ; . 

Senator  Javits.  Rather  than  individuals.  : 

Reverend  Jones.  That  is  correct.  - 

Senator  Javits.  And  also,  I am  sure  that  you  feel  as  I- do  about  the 
jury  svstem.  We  value  the  jury  system.  We  do  not  want  to  impair 
it.  I have  been  very  oareful  myself  as  a- lawyer  not  to  impiign  the 
jury  even  in  the  case  you  described,  because  the  system!  is  more  im- 
portant than  any  of  us  or  any  case.  This  is  all  the  more  reason  for  en- 
deavoring to  purify  the  system  by  a- bill  like  this  one.  Ydii  would 
agree  with  that?  - • ? 1 • i • 

• -Reverend  Jones,  Yes,  indeed.  ! 

Senator  Javits.  And  that  is  the  basis  for  your  advocacy  of  the  au- 
tomatic triggering  device? 

Reverend  Jones.  That  is  correct. 

Senator  Javits.  With  which  I thoroughly  agree. 

Does  counsel  to  the  committee  have  any  questions?  - - 

Mr.  Autry.  Just  three  brief  Questions,  Mr.  Chairman. 

Reverend  Jones,  on  page  2 of:  your  statement,  under  the  subtitle 
Federal  and  State  Juries;?*  the  second  paragraph  you  “suggest  con- 
sideration of  an  automatic  triggering  device  similar  to  that  enacted 
in  the  VotingRiglits  Act  of  19(85  ” . - . ' 

Do  you  feel  that  this  is  needed  in  both  titles  I and  II,  or  is  this 
recommendation  limited  to  title  II  and  the  State  jury  system? 
Reverend  Jones.  I would  like  Mr.  Jones  to  answer  this. 

, Mr.  Autry.  I just,  did  not  think  it  was  clear  from  your  statement. 

Mr.  JoNes.  I think  we  feel  this  is  most  vital  in  terms  of  the  State 
juries,  and  that  it  would,  not  apply  to  the  Federal. 

Mr.  Autry.  Thank  you. 

On  page  3 you  give- the  percentages  of  the  Office  of  Education  to. 
the  effect  that-  7.5  percent  of  the  Negro  students  in  the  11  States  bf  ihfe 
Dwp  Sbiith tire  enrolled  with  white  pupils.’  ; 

You  do  hot  happen  to  have  similar  statistics  for  the  record  for  States 
outside  the  South,  do  you  ? ' 

Reverend  Jones,  if 6, 1 do  not.  . , . . , . 

Mr.  Autry.  On  page  7,  and  this  is  the  last  question,  you  endorse 
amendments  and  proposals  before  the  committee  to  indemnify  the  yic* 
tims  of  civil  rights  crimes  and  racial  assaults,  . 

Reverend  Jones.  Yes,  , o 

; ' Mr.  Autry.  Would  you  limit  it  to  these  crimes  or  would  you  have 
it  include  the  victims  of  all  crimes  or  assaults  ? 
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..  Reverend  Jones.  We  are  dealing! here  with  efforts  of  people  to  at- 
tam  their  rights , whioh  fere  guaranteed  by  the  Constitution, of,  the 
JUmted  htafes.1  .ilJhia  seems  to  me  to  be,  a.  limited,  area. -People  who 
have  been- victimized /in  a legitimate  constitutional  effort  deserve  this 
indemnification  under  this  law,  I think,  • 

Mr.  Autry.;  Thank  you. , i , . , 

■ That  is  all,  Mr,  , Chairman. ' . . 

Senator1  Javits,  On  the.  issue  of  indemnification,  I have  an  atnend- 
fT".°  ■ ta  million  fund  for  the  purpose,  and  as  I see  its  jus* 

tuK^tion^  it  is  because  we,  are  harvesting  violence  by  our  failure  over 
.the  past  100,  years  to  do  all  we  could-  to  enforce  our  laws.-  The  same 
Cannot  be  Said  of  the  criminal  laws,  , , . ; 

Reverend  Jones.  That  is  right.  ,V 

Senator  JAvrra,  With  the  criminal  laws,  we  have  done  all  we  could. 
Here  we  did  not,  and  the  neglect  is  what:  in  my  judgment  makes  an 
equitable  case  for  compensation. 

Thank  you  very  much,  gentlemen. 

■Reverend  Jones.  Thank  you,  Senator. 

-Senator  Javits.  The-  subcommittee  has  one  other  witnessed  J.  D 
Sawyer  of  Middletown,  Ohio.  ■ 

Is  Mr.  Sawyer  here  i - . 

-Mr.  Sawyer,  would  you  come  forward.  I would  like  to  give  you 
your  choice.  I am  the  only  one  here  who  is  able  to  preside,  1 1 have 
10  minutes.  I have  no  more  because  I have  other  appointments.  Or 
we  canlay  the  hearing  over  until  2 o’clock,  which  ever  you  prefer. 

Ml*.  Sawyer.  Senator,  I think  we  would 'prefer  to  lay  if  over,  with 
your  kind  permission.  : , ; .. 

Senator  Javits.  Until  2 o’clock?  : 

Mr.  Sawyer.  Yes,  sir..  : 1 , 

Senator  J Avrre.  Would  that  seriously  inconvenience  yon  ? ■ 

Mr.  Sawyer.  No,  sir.  ^ We  can  appear  at  2. 

Senator  Javits.  All  right,  the  comiriittee  will  stand  in  recess  until 
2 pan. 

(Whereupon,  at  12 :30  p.m.,  the  committee  recessed,  to  reconvene  at  2 
p.m.,  the  same  day.) 

- Afternoon  Session 

Senator  JaVits.  tThe  committee  will  come  to  order. 

witness  this  afternoon  is  J.  D,  Sawyer,  appearing  for  the 
Ohio  Association  of  Real  Estate  Boards.  Mr.  Sawyer,  would  you 
identify  for  the  record -the  gentleinAh  with  you  ? 

STATEMENT  OF  J,  D.  SAWYER,  CHAIRMAN,  REALTOR’S  OHIO  COM- 
MITTEN,  LEGISLATIVE  Alb  GOVERNMENTAL  AFFAIRS  COMMIT- 
TEE, OHIO  ASSOCIATION  OF  REAL  ESTATE  BOARDS,  COLUMBUS, 
OHIO;  ACCOMPANIED  BY  PHIL  FOIE,  LEGAL  COUNSEL  AND 
GEORGE  MOORE,  PRESIDENT 

Mr.  Sawyer,  Thank  you,  sir.  On  my  left  Mr.  Phillip  K.  Folk,  the 
counsel  for  the'Ohio  Association  of  Real  Estate  Boards  of  Columbus,  ] 
>?ltlona  y too®1  the  president  bf  the  Ohio  Associa- 
tion, Mr.  George  Moore  of  Toledo,  and.  several  other  officers  of  the 
association.  : . / .•  •• 
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- ?.  Senator  Javito,  .Would  you  dike  to:  bring  Mr,  Moore  forward;artd 
have  him  sit  with  you?  . v 

Mr*  Sawyhr^  I would  he  delighted  to.  . Mr.  Moore;  will  youjoihme, 

please*.  ■ , • , ; . . , • • 

Senator  Javits.- Will  you  proceed,  : 

: Mr.  Sawyer.  Mr.  Chairman  and  members  of  the , subcommittee.  I 
am  J.  p.  Sawyer,  a realtor  ofMiddletown,  Ohio,  appearing  here  today 
as  chairman: of  the  Realtors .Ohio  Committee)  which  is  the  legislative 
and  governmental  affairs  committee  of  the  Ohio  .Association  Of  Beal 
Estate  Boards,  We  wish  to  testify  in  Opposition  to  title  IV  of  S.  3296. 

The  Ohio  Association  of  Keal  Estate  Boards  is  an  organization  of 
. orer  12,000 members  in  all  facets  of  the  real  estate  industry^ 

The  Ohio  association  is  a part  of  the  National  Association  of  Real 
Estate  Boards  which  came  into  being  59-  years  agoto  elevate  the 
standards  and  ethics  of  the  real  estate  business  throughout!  the  Nation 
and  to  otherwise  promote,  and  protect  the  ownership  of  real  property. 

The  Ohio  association  is  governed  by  a board  of  trustees  elected  from 
each.of  its  76  constituent  bwirds  of  realtors,;  > > :! 

In  the  January.  1966  meeting  of  the  board  of  trustees,  the  matter 
of  discrimination  in.  housing,  accommodations  .was  discussed  at  length. 
By  unanimous  vote  the  trustees  adopted  the  followihg.policy : ,■■  ■ 

, We  Sssert  the  right  of  equal  opportunity  of  Any-  person  to  acquire  any  parcel 
of  real  property,  and  the  right  .of  every  property  owner  to  determine  the  disposi- 
tion of  his  property. ; 

We  hold  steadfastly,  to  the,  principle  that  the  right  to  own,  rant,  and  dispose 
of  real  property,  and  the  right  to  use  It  freely  within  tbd  limits  of  necessary 
measures  to  protect  the  public  health  and  safety,  are  inherent  in  a free  society, 
traditional  In  our  nation,  constitutionally  protected,  and  indispensable  to  the 
preservation  of  individual  freedom. 


Government  should  not  deny,  limit  or  abridge,  .directly,  or  indirectly,  the  funda- 
mental right  of  every . person  to  sell,  lease,  or  rent  such  real  jMtoperiy. 

Basically,  we  believe,  that  there  is  serious  doubt  as  to  the  constitu- 
tionality of  title  IV  of  the  bill : however,  we  would -first  like  to  direct 
your  attention  to  other  compelling  reasons  why  we  believe  the  Senate 
should  reject  title  IV. 

Traditionally  the  Ohio  association  does  not  promote  but  indeed  con- 
demns discrimination  in  mattere  of  housing. 

In  testimony  before  the  Ohio  Legislature  the.  association  is  on  record 
as  follows:,  . * 


Most  certainly  If  laws  were  ever  passed  prohibiting  sales  of  real  property 
to  any  member  of  a certain  race,  color,  religion,  national  origin  or  ancestry,  the 
Association  would  oppose  with  Just  as  much  vigor. 


..  Conversely,  our  association,  as  previously  stated,  steadfastly  defends 
the  right  of  every  individual  to  deal  freely  in  a free  market  with  per- 


To  sumpiarize  our  basic,  policy,  we  abhor  racial  discrimination  in 
matters  concerning  real  property,  We  are  convinced  t)iat  in  the 
absence  of  such  discrimination  all  of  the  people  would  proceed  in  an 
orderly  manner  to  aline  themselves  in  neighborhoods  of  similar  finan- 
cial status,  cultural  standards,  and  personal  preference.  Then  indi- 
vidual discrimination,  not  racial  discrimination,  would  prevail  in  the 
best  precepts  of  our  free  American  society. 

We  further  urge  you  to  rejeot  title  Tv  of  the  bill  because  it  is  overly 
broad  and  ehcompassing.  It  is  permeated  with  ambiguity  and  lock  of 
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definition  which  would  be  extremely  difficult’ if  not  impossible  equitably 
to  enforce.  ; ' ' • 

The  laok  of  definitive  standards  establishing  criteria  for  a court 
interpretation  raises  a serious  question  as  to  whether  or  not  section  406 
of  title  I is  constitutionally  void  for  vagueness.  Specifically^  there  is 
an  inordinate  repetition  of  the  permissive  word  “may.”  For  instance: 
The  court  “may”  appoint  an  attorney  for  plaintiff.  The  court  “may” 
dispense  ivith  fees,  costs,  or  security. ; The  court  “may”  grant  “appro- 
priate” relief.  The  court-  “may”  grant an  injunction.  The  court 
‘may”  grant  “other  rel  ief.”  The  court  “may”  grant  damages  “without 
limitation.  The  court  “may”  allow  reasonable  attorneys  fees  for 
plaintiff.  The  court  “may”  a How  punitive  damages  up  to  $600.  Thus 
we  see  that,  the  practical  effect  of  section  406  is  to  create  almost  unlim- 
ited discretion,  not  only  in  the  Attorney  General  but  in  the  judiciary 
as  well.  Tins,  of  course,  can  widely  vary  not  only  from  court  to  court 
but  from  judge  to'  judge.  This,  then,  creates  a new  and  unacceptable 
condition  of  judgment  by  man  rather  than  by-law.  This  situation 
again  emphasizes  the  question  Of  unconstitutionally  due  to  vagueness. 
Section  406  also  raises  the  question  ns  - to  whether  the  section  was 
designed  as  a vehicle  for  harrassment  rather  than  for  resolution  of  an 
unhappy  social  problem.  - 

Section  407  of  title  IV,  providing  for  enforcement,  by  the  Attorney 
General,  is  likewise  replete  with  generalization  and  lack  of  definitive 
standards.  For  example,  section  407  provides  in  part : “Whenever  the 
Attorney  General  has  reasonable  cause  tp  believe  • * = * What  is  tho 
definition  of  “reasonable^”  what  is  “cause”?  What  standards  are  set 
forth  to  make  determinations  from  these  undefined  general  statements? 
The  subjectivity  of  these  words  is  obvious  as  well  as  dangerous.  What 
one  man  may  hopestly  “believe,”  another  may  not.  Eyen  then,  If  the 
Attorney  General  does  find  “reasonable  cause  to  believe,”  no  duty  is 
imposed  upon  him  to  act;  he  simply  ‘may”  bring  a civil  action. 

What  is  the  definition  of  ti  “pattern  or  practice  of  resistance”  ? How 
will  the  Attorney  General  recognize  these  circumstances?  What 
standards  of  definition  are  set?..  We  find  none.  Are  we  to  have  gov- 
ernment by  discretion  of  man  or  by  the  law? 

We  certainly  do  not  attribute  any  improper  or  malicious^  intent  to 
our  Attorney  General;  however,  realism  compels  us  to  consider  what 
a potentially  dangerous  and  political  weapon  of  harassment  section 407 
creates, 

In  section  403  we  find  the  followhjg  1 anguage ; 

l *> 

It  shall  he  unlawful  for  the  owner,  lessee,  sublessee,  assignee  or  manager  of, 
or  an?  other  person  having  the  authority  to  sell,  rent,  lease,  or  manage  a 
dwelling  ***."-  ^ ' \ 

The  bill,  as  proposed,  does  not  even  require  the  house  to  be  offered 
for  rent  or  for  sale,  etc.,  in  order  to  make  the  prohibition  operative. 
To  illustrate,  a homeowner  with  authority  to  sell,  who  does  not  intend 
or  wisli  to  sell,  nevertheless  under  strict  interpretation  of  this  section 
could  be  found  to  be  in  Violation.:  We  are  certain  the  Congress  does 
not  wish  to  leave  even  a possibility  of  such  interpretation  of  the  law. 

Tri  summary  V^e  consider  titleTV  ill-conceived,  badly  drafted,  inap- 
propriate, and  ineffective  to  cure  the  ills  of  social ' d fecr  i m i n ation . 

We  respectfully  snbpiit  that  title  IV,  if  passed,  would  only  foster 
confusion  and  gross  inequities.  Wei  sincerely  believe  that  it  would 
/ ■ / r 
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prp^.ineffqcUvft.to  wm^jrvthe.iUf  pi  racial,  ^scrimo^tioain  houfr, 
mg  <as  averted  ;J>ytbpAttjorney  ^enqi^and  qtjier  proponents. : ' Com- 
pulsion, contention,  and  litigation  in  this  area  would  p^oye  np;  hoon 
wlution  pi  tho  . j pnJy,  education  and-  underotaptjlihg 

will^  make  significant  contributions.  .Acts  of  overt  comp nisinn  forced 
against  all  property  owners  will  mitigate  against  the  significant  prog- 
r^s  already  acwmpli^edb^sincere.menof goodwill.  ! - " - ! 1 

T^e  enforcement  ipvovisions  provide  4 Verniile  for- political  and  dis- 
criminatory enfpiwnent.  f “ 

math  of  the 


individually  owned  homes, 
i hk£  championed  the  cause  of  civil  legislation  in 

voting,  education,  and  equal  em- 
ployment; It  seemsf  npw.  hpwever,  thaijn the'  issues  raised  in  title' 
Jy  even  they  have  pjujsed  to  consider  the  gra/nty  of  the  implications 
of  this  proposed  legislation.  ' . . ' • • • 1 

; AVe  bplieve  thp  editorial  tbipking  of  the  press  clearly  reflects  the 
adverse  views  of  the  majority  of  oiir  citizens.  ^Pnp  extension  of  Oov- 
compelling  private,  intrastate  contractual d&fitypui 
individually  owned  real  property  is  quite  properly  frbtVned  upon. 

A quote:  m part  several  editorial  views,  to  .demonstrate  this  attitude. 
The  Post  and,  Times-Star,  of  Cincinnati,  Ohio,  in  an  editorial  on 
April 30, 1966; said iF1  /"  . ' : 


housing  proposal,  however,  goes'  tp  .the  question  of  a homeowning 
citizen  s rights  In  using  or  dlBposrlng'  of  his  private  property- — a -much  more  deli- 
cate matter  that  will  arouse  the  antagonism  even  of  many  who  disapprove  of 
housing discrimination***'  ; - ■ 

- Aisiv  the  reriiedy  provided1  by  the  bill— State  or  Federal  cdart'  suits  broiight 
eicne?  by  tndividutite ‘Of: tb0  Attorney  GeueHvl— woul£  se^iji  tobe  Ibss  effoctiva 
tm$  certainly  mo^  abrasive  than  alternative techniques. 

The  Cleveland  Plain  Dealer  said  editorially  on  May  7, 1966 : 

But  man  housing”  and  all  homesttesf  Thafcis  a great  dehl  to  cover  with 
Federal  taw.  Such  a wide  sweeping  proposal  raises  serious  quest!  ous.  This 
huge  Federal  law,:  Jf  passed,  would  knock  out  of  existence  many  State  and  local 
fair  housing  laws.  It  would  brush  Ohio’s  new  fair  housing  law  aside  and  take 
over  in  its  place.  . . , ' , . : 

The  June  2, 1966,  Columbus  Dispatch  said:  ■ 


If  the  day  comes  when  the  rightful  will  of  the  majority  of  the  American  people 
is  trampled  Under  one  party’s  heedless  pursuit  of  political  opportunity,  the  future 
or  popular  government  as  we  have  known  it,  will  be  seriously  endangered  * * • 
if  we  abandon  the  concept  of  majority  rule  which  has  given  us  our  strength,  we 
abandon  the  rights  of  all— of  minorities  along  with  those  of  the  majority. 

Oii  May  13,  the  Wtill  Street  journal  said  in  part : ‘ . 


Government  authorities,  wo  have  frequently  said,  have  an  obligation  to  do 
What  they  can  to  Insure  that  Negroes  enjoy  the  same  rights  as  all  other  citizens. 
They  have  no  right  to  discriminate  against  the  majority- . AndVhen  they  try  to 
legislate  personal  decisions  they  do  wholesale  injury  to  a free  society. 

Further  evidence  that  the  citizens  as  a whole  do  not  support  the  gov? 
ernmeiital  intrusion  into 'tlie  sale  or  rental  of  r private  property  is  evi- 
denced by  the  action  in  California  and  other  States  where  the  issue  has 
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beeri  ^ilbjected  to  popular  votei  t The  electorate,  i ii  California  Voted  by 
over  a 2 million  mkjority’  to  nullify  its.fairhbusih£  statute 'enacted  by 
their  legislature.  , i . , V-  ..  ^ 

! ThO  ‘ Wall  Street  J oil  mat  commented'  editorially  on  the  California 
vote  bs  follows : ‘ ;1"  v, 

Thefpolnt  Is  that  the  amendment  was  originally  approved  2 to  1 by  California 
voters,  and,  the  reason  for  the  large  margin  » that  It  eipfessed  what  the  Unlted 
States  has  always;  until  recent  years,  regarded  as  a fundamental  human  . right. 

In  Akron,  Ohio,  the  city  council  passed  a fair  Kousmg  ordinance,  in 
1964,  A. Committee  for,  Horije(  Owners’  Bights  Wes  formedand  20,000 
signatures  for  a referendum  on  the  ordiriahee  were  obtained,  iri  less  than 
3 w^eks,  altjipugh  only  .8,510  signatures  were  required.  The  referen- 
dum vote  whs  overwhelmingly  passed  to  reject  the  fair, hotising  ordi- 
nance. . 'i  r"„ 

In  Dayton,  Ohio,  almostthe  same. situation  prevailed.  It  is  inter- 
esting to  hote  iii  tbe  Day ton  Cnse  that  sonie  of  the  heavily  populated 
ifegro  wards  opposed  the  coercion  of  the  paytori  law,1  ! 

In  Berkeley,  Calif .,  the  electorate  injected  a fair  housing  ordinance 
in  1963.  _ ; ! ; 

Tacoma,  Wash.,  rejected  siicli’an  ordinance.  Seattle,  Wash.,  voted 
down  an.  finance  if*  19f>4.  .•  , ^ . 

We,  are  aware  of  lio  popular  Vote  which  has  accepted  a fair  housing 
law.  .......  [ 

Further,  the  proposed  title  TV  is  so  extreme,  we  would  anticipate  an 
even  stronger  reaction  by  the  people,  should  it  be  eiiicted. . 

We  turn  now  to  the  constitutional  questions  involved. 

Attorney  General  ICatzenbaCh  testified  before  the  House  subcommit- 
tee that  he  had  no  doubts  concerning  th0  constitutionality  of  title  IV 
based  on  the  commerce  clause  and  the  14th  amendment.' 

We  respectfully  differ;  we  submit' that  the  Supreme  Court’ of  the 
United  States  has  not  yet  ex  tended  section  5 of  the  14th  amendment  to 
authorize  congressional  power  over  private  action  as  opposed  to  State 
action.  ■ . 

; We  would  be  presumptuous  to  include  in  this  .statement  a brief  on 
the  constitution  at  law  involved,  It  is  common  ground  in  many  oases 
and  opinions  or  Justices  of  the  Supreme  Court  that  the  14th  amend- 
ment is  directed  against  State  action  only.  Indeed,  recent  opinions 
of  the  Court  clearly  indicate  that  substantial  sophisticated  analysis 
has  been  required  to  find  State  action.  It  is  now  apparent  that  the 
simplistic  view  which  many  of  us,  had  of  what  constituted  State  ac- 
tion is  no  longer  valid.  State  action  is  broader  today  than  in  times 
past.  /'  ' ' " 

This  docs  not,  however,  detract  from  our  position  that  Statte  action 
as  opposed  to  private  action  must  be  found  in  order  to  support  Fed- 
eral legislation.  Indeed,  the  very  subtle  and  sophisticated  analysis 
which  the  Court  has  used  to  ibid  State  action  indicates  that  they  have 
not  abandoned  this  legal,  precedent  established  in  the  civil  rights  cases 
of  1883  and  followed  to  this  day. 

We  feel,  however,  that  we  should  comment  bn  the  recent  cases  of 
i/nited  States  v>  Guest  (®4  Law  Week  4323),  It  was  to  this  case  that 
the  Attorney  General  alluded  in  his  testimony  .before  the  subcbmmitr 
tee.  The  gratuitous  dicta  in  two  cdncurrin(g  opinions  which  suggested 
that  the  14th  amendment  now  could  reach  private' action  may  be  com* 
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foxing  to  prepOheuts,  but  the  fact  wmaihs  thftt  thef,Su|>P^^^<^Ti)ct' 
of  .the  United  Stated  decjdadtbe  (hmt  cuse,  on  ^ basis  ol.  ^^^ 

aCtlOll*  . ■ . * ; ‘ # 1 > i f ■'  ' i - > ■ : ,t  \ 1 *,v:  r M ’>*J  tf1 1 - '-I 

The  long  line  of  cases  limiting  the  vitality  ofthe  14th  amendment 
to  State  Action  haVe  hot  been  oyerruled,and  unless  or  uhtil  they  Mfa' 
been,  they  r cnaam  t^flio  lavy  of  the'  landf  ’ ./ ; V ; 

Turning  to  the  asserted  constitutional  basis  of  the  commerce  clause,' 
we  are  aware  of  the  ever-expanding  web  woven  by  that  clause.  Never- 
theless, the  commerce  clause  is  not  sd  all-encompassing  as  to  hold  that 
private,  contractual  intrastate  dealings  where  tbe  rasidence  dealt  with 
is -a  Structure  attached  to  the  soil,  within  the  State^und  for  all  practi- 
cal purposes  immovable  for  all  time,  are  within  the  ethbliaCe  bf  that 
clause.  

We  agree  with  Senator  Dirksen’s  analysis  that  the  commence  clause 
does  not  reach  that  far;  Indeed,  if  it  doefe  rehch  irito  tfit  American 
then  that  clause  must  be  unlimited  in.  scope;  ’ The  language  of 


home, 


the  commerce  clause  refutes  such  a contention  as  it  Is  obviously  a 
limited,  rather  than  unlimitedt  grant  of  power.1  , . : 

We  further  $ubuiit  that  it  ^ not  only,  the  judicial  branch  of  gov- 
ernment which  has  power  to  interpret  the  meaning  of  the  Constitu- 
tion. The  legislative  branch  is  composed  of  Members,  who  also  took 
an  oath  to  protect  and  defend  the.  Constitution.  We  maintain  that 
the  Congress  has  not  only  thelight,  but  the  duty,  to  make  independent 
judgments  oil  the  extent'of  congressional  power;  i i .o  . ; ' 

Other  constitutional  impairments  to  the  passage  of  title  XV  which 
have  been  posed  ore  that  the  impaired  right  to  sell  is  an  encroachment 
upon  the  constitutional  right  to  possess,  and  that 'title  IV  constitutes 
a 'deprivation  of  that  right  wihout  due  processoflaw  in  violation  of 
the1 5th  and  14th  amendments,  W©  beneve  that  .jthis  argument.has 
some  merit.  ; ^ ' ...  . ' I..,, 

We  respectfully  urge  that  title  IV  be  rejected  in  its  entirety. 

Senator  Javits.  Does  that  end  your  statement,  Mr.  Sawyer?  ■ 

Mr.SAwvBB.  Yes, sir.  -'u  ’ • /,  - ■ '■ 

Senator  Javits,  Mr.  Sawyer,  I just  have  one  or  two  questions  of  you 
and  then  we  will  have  counsel  for  the.  oonnmttee  'questibn  you.  _ Mr. 
Sawyer,  there  is  a law  against  discrimination  in  housing  in  Ohioyia 
there  not?  ; 

; Mr. Sawyer.  Yes, sir.  ' /'  . v V\ 

Senator  Javits.  Ihavel  a,  summary  of  that'laW  fyefore  me,  prepared! 
by  the  Libraiy  of  Congress,  together  with  its  various  provisions. 
Wouldvoumind  if  that  went  in  as  part  df  the  record?  _ 1 • 

Mr.  Sawver.  Indeed  hot.  In  fact,  Senator,  wp  have  a full  copy  of 
the  laiy  which  we  would  be  deligHted  to  proffer. 

Senator  Javits.  All  right,  without  objection  then  the  summary  pre- 
pared by  the  Library  of  Congress  will  be  printed  in  the  record  with 
a reference  to  the  Ohio  statute. 1 : , • ' ; ; 

Mr.  SAWVER;  Thank;  ypu,'  sir,  that  will  be  fine.  ' 

(The  document  referred  to  follows :)  . 

• : ;■  -'V>  OHIO  ■ ■ ■■ 

St intmary  ■ ■>  ; ■ ^ 

; Ohio  prohibits  discrimination  In  the  sale  or  rental  of  all  categories  of  hoiislbg. 
except  the  sale  or  rental  of  ah  owner-occupied  two-family  dwelling.  The  Ohio 
Civil  Bights  Commission  is  authorised  to  receive  complaints  of  unlawful  dls- 
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crigdnpUop, , .The  Qpnunlasion  Investigates,  and  if.  reasonably  .cause  existsfor 
concluding 'that' a Violation  has  occurred,  the  Commission  attempts1  to  settle  th^ 
niatfer  bfycdncillatfbin',  If  conciliation  fails)  a hedHhg  la  held  beforW  theCommiis- 
sion  ora  panel  of  hearing  officers.  In  the  event  the  Commission  finds  that  an  un* 
fair  practice  has  been  engaged  in,  It  issues  a cease  and  desist  order  and  many  re* 

. quire,  other  normative  action.  . The  Commission  jpoy  petition,  for  court  enforce* 
meat  of  the  order  and  either  the  complainant  of  resppudept  may  obtain  court 
review,  of  an  order  dismissing,  the,  complaint,  or  a cease  and  desist  order.  Viola* 
tionAof  the  courts  Orders  are  to  be  punished  as  contempt*  ; 

,v;V;.!..  , ; ,..t  Public  Housing  , ..  }_'  '■  . i. 

! CWotfon.— Fage'S  Ohio  Rev.  Code.  S§  4112.01-4112.07  ( 6upp.  1005) ; | 

Note.— These  provisions  are  set  forth  below  under  the  title  Private  Hou& 

, tng,  but  they  also,  apply  here. 

II,  Ubban  Renewal  »/ 

, (Hfaffopf— Page’s, phio  Rev,  Code  £6  4112.01-4112.07.  (Supp,  1065). 

” ^toirE.— ^These  provision?,  are  set  forth  below  unaer.the  title  private  Hous* 

' ing.hafc'theyalso  apply  here.  11 

III.  Othek  Pubiolt  Absistbb  Housing  (FHA,  Bto.)  : : 

Page’sOhib  Rttv.  Code  J8  4il2.01^112.07;  (aupp.ieOoy. 

; Norf.^t’hese  provisions  are  fcet  forth  below  under  i the  title' Private  Hous- 
ing) but  they  also,  apply  here.  ' ; ’ .!.•>! 

(t  ■ ' 1 : .-7  1 1 ‘ 

i , ■ , , ■ , , . . IV.  Private  Housing  , , 

Citation.— Page’s  Ohio  Rev.  Code  :££  4112.01-4113.07:  (gupp.1005).  r ^ 

• iiM.01  ; Definition*  •'»  " 1 

* As  Used  In  sections  4112.01  tb  4112.08,  inclusive,  Of  the  Revised  Code  [ ! 1 ^ 

■ (A) : "Person’1'  includes  one  or  mote  Individuals,  partnerships,  association^, 
organisations,  corporations,  legal,  representatives,  trustees,  trustees,  in.. bank* 
ruptoy,  receivers,  and  other  organized  groups  pf  persons.  It  also , includes, , buti s 
hot  limited  to,  any  owner,1  lessor,  assign 6 r,  builder)  manager,  broker,  salesman, 
agent,  employee,  lending  institution;  and  the  state;  and  all  political  subdivisions, 
authorities^ agencies,  boards  andcommisalrius  thereof.  • ' : , : <■ 

* ,.f.  .4  - . - • * -i  * 

(F)  "Commission”  menus  the  Ohio  civil  fights  commission,  created  by  section 

4112.0ft  of  the  Revised  Code.  , . , .... 

! (O  "Uiflcffmiiiat*r  Includes  segregate  or  separate. 

- '(H)  "Unlawful’ discriminatory  practice”  ineans  any  act  prohibited  by' section 
4112.02  Of  the  Revised  Code.  . 

* * * * *.  * [...j* 

(J)  "Housing  accommodations”  includes  any  building  or  structure  or -portion 
thereof  which.  Is  UBedor  occupied  or  Is  intended,  arranged,  or  designed  to  be  used 
or  occupied  as  tlie.'hoh&b  residence  or  sleeping  place  of  one  or  more  individuals,, 
groups,  Or  families  whether  or  not  11  vifig  Independently  of  each  other;  ahd  any 
vacant  land  offered  fdr'sale  or  leased  forcommerdal  bousing. 

' (K); /'Commercial  housing”  means  hbusing  accommodations  held  or  offered  for 
sale  or  rent  by  a real  estate  broker,  salesfhan,  of  agent,  or  by  any  other  person 
pursuant  to  authorization  of  the  owner,  by  the  owner  himself,  of  by  legal  repre- 
sentatives, but  does  not  include  any  personal  residence  offered  for  sale  or  rent 
by  the  owner  or  by  bis  broker,  salesman,  agent,  or  employee.  ! ■ 

(L)  "Personal  residence”  means  a building  yr  structure  containing  living 
quarters  occupied  or  Intended  to  be  occupied  by  no  more  tbnn  two  individuals, 
two  groups,  or  two  families  living' independently  of  each  other  and  occupied  by 
the  owner  thereof  ah  a bona  fide  residence  for  himself  and  any  members  of  his 
family  forming  his  household.  If  a personal  residence  is  vacated  by  the  owner 
It  shall  continue  Vto  be  considered  ownep-oecupled  until  occupied  by  someone 
other  then  the  owner  or  until  sold  by  the  owner,  ^whichever  occurs  first.  > 

(M)  "Restrictive  covenant”  means  any  specification '’limiting  the  transfer, 
rental,  lease,  or  other  use  .of  any  housing  because  of  race,  color,  religion,  national 
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origin,  or  ancestry,  or  ariy  llinittitlOn  baecdupim  affillatlfinWlth  or  approval  by 
anjr  person,  directly  6fJIhalrectly,  employing  race;  colot,  reii&ob;llnationar origin, 
or  AnCfcstry  as  a condition  oC  afflli&tltfndr  approval.  ; ' ; '*';j  ’’  J- 

iPlgMS  UttftwfMldto^mimtofflprqcHoes,  »r!i  ■ V ir  ,^ 

It  shall  be  an  unlawful  discriminatory  practice : ...  .-m  ^ :: 

*.  * 7/  !;o  ■ 4 -J«t  ■;  ■ 1 *=. 

- .(H)  For.  any  person  to:  (l)  It^fiise  to  sell,  transfer,  aselgpi  remit,  leased iSubf- 
lease,  finance,  or  otherwise  deny  or  withhold  commercial  housing  from  any,  pep- 
son  because  of  the  race,  color,  religion, . ancestry,  or  national  orlgln  pf  'auyr 
proapectlYe  owner,  occupant,  or  user  of  such  commercial  housing ; , 'i  ■ - 

: (2)  Represent  to  any  person  that  commercial,  housfnf  Is  pot  available  for 
inspection  when  in  fact  it  Is  so  available;  , , Vi, 

, (3)  Refuse  to  lend  money,  whether  or  pot  secured  by  mortgage  or  otherwise, 
for  the  acquisition,  construction,  rehabilitation,  . repair,  or  maintenance  of  «npr 
mercial  housing  or  personal  residence  or  otherwise  withhold  financing  of  com- 
mercial housing  or  a. personal. residence  fppm  any  person  because  of.the  race, 
color,  religion,  ancestry,  or  national  origin  of  any  present  or  prospective  owner, 
occupant,  or  user  of  such  commercial  housing,  provided  such  person,  whether  an 
individual,  corporation,  -or  assoeiafclon  of  any.  type,  lends  money,  as  oqe  of  the 
principal  aspects  of  his  business  or  incidental  to  his  priMpa)  business  and 
not. only. as  a part  of  the  purchase  price  of  an  owner-occupied  residence  he  Ls 
selling  nor  merely ( casually  or  occasionally  to  a.  relative  or  friend:-;.. 

(4)  Discriminate  against  any  person, in  the  terms  or  conditions  of- spiling, 
transferring,  assigning,  renting,  leasing,  or  subleasing  any  commercial  hopsing 
or  in  furnishing  facilities,  services,  or  privileges  in  connection  With'  thWowbef- 
ship,  occupdncy,  or  use  of  any  commercial  'housing  because  of  the  race,  color, 
religion,  ancestry,  or  national  origin  of  any  present  or- prospective  owner,  oc- 
cujwmt,  or  user  of  each  commercial  housing ; ! ■ i 

(0)  Discriminate  against  any  person  in  the  terms  or  conditions  of  any  loan  of 
-money,  whether  or  not  secured  by  mortgage  or  otherwise } for  the  acquisition, 
construction,  rehabilitation,  repair,  or  maintenance  of  commercial  housing  or  a 
personal  residence  because  of  the  race,  color,  religion,  ancestry1,  or  national  origin 
of  any  present  or  prospective  owner,  occupant,  or  user  of  such 'commercial  hous- 
ing or  personal  residence  ;■  : . . ^ j ■ 

(6)  Print,  publish,  or  circulate  any  statement  or  advertisement  relating  to  the 

sale;  transfer,  assignment,  rental,  lease,  Sub-lease  or  acquisition  of  any  commer- 
cial housing  or  personal  residence  or  the  loan  of  money,  whether  or  not  sectored 
by  mortgage  or  otherwise,  for  tbet  acquisition,  doiietruotlon,  ■ rehabilitation, 
repair,  or1  maintenance  of  commercial  housing  or  a personal  residence  Which 
Indicates  any  preference,  limitation,  specification,  or  discrimination  based  upon 
race,  color,  religion,  ancestry,  or  national  origin ; ■'  • 

(7)  Make  any  Inquiry,  elicit  any  Information,  make  or  keep  any -record;  or  use 

any  form  of  application  containing  questions  or  entries  concerning  race,  color, 
religion,  ancestry,  or  national  origin  in  connection  with  the  sale  or  lease  of  any 
commercial  housing  or  the  loan  of  any  money,  whether  or  not  secured  by  mortgage 
or  otherwise,  for  the  acquisition,  construction,  rehabilitation;  repair,  or.  mainte- 
nance of  commercial  housing  or  a personal  residence ; - , ■ 

(8)  Include  in  any  transfer,  rental,  or  lease  of  commercial  housing  or  h 

personal  residence  any  restrictive1  covenant,  or  honor  or  exercise,  or  attempt  to 
honor  or  exercise,  any  such  restrictive  covenant,’  provided  that  the  prior  inclu- 
sion of  a restrictive  covenant  In  the  chain  of  title  shall  not  be  deemed  a violation 
of  this  provision  | i!  ! : . - ! ‘ ;i  • . 

(9)  Induce  or  solicit  or  attempt  to  induce  or  solicit  a commercial  housing  or 
personal  residence  listing;’ sale;  or  transaction  by  representing  that  a change  has 
occurred  or  may  occur  with  respect  to  the  racial,  religions,  or  ethnic  composition 
of  the  block,  neighborhood,  or  area  In  which  the  property  Is  located,  or  induce 
or  solfclt  or  attempt  to  Induce  or  solicit  such  sale  or  listing  by  representing  that 
the  presence  or  anticipated  presence  of  persons  of  any  race,  color,  religion-, 
ancestry,  dr  national  origin,  In  the  area  will' or  may  have  results  such  as  the 
following: 

(a)  The  lowering  of  property  values;  . 

(b)  A change  In  the  racial,  religious,  or  ethnic  composition  of  the  block, 
neighborhood;  or  area  in  which  the  property  is  located ; 

(c)  An  increase  In  criminal  or  antisocial  behavior  in  the  area  ; i ,, 
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(d)  A decline  in  the  quality  of  the  schools.  serving  the  area.  , 

No  person  shall;  discourage  or  attemptto  discourage  the  purchase  bya  pro- 
spective purchaser  of  a commercial  boosing  or  a personal  residence  by  rep- 
resenting that  any  block,  neighborhood,  or' area  has  or  might  undergo  a change 
with  respect  to  the  religious,  racial,  or  nationality  composition'  of  the- block, 
neighborhood,  or  area.  ■ 

(I)  For  any  person  to  discriminate  In  any  manner  against  any  other  person 

because  he  has  opposed  any  unlawful  practice  defined  In  this  section,  or  because 
he  has  made  a charge,  testified,  assisted,  or  participated  In  any  manner  In  any 
Investigation,  proceeding,  or  hearing  under  the  provisions  of  sections  4112L01 
to  4112.0T,  inclusive  of  the  Revised  Code.  1 

(J)  For  any  person  to  aid,  abet,  Incite,  compel,  or  coerce  the  doing  of  any  act 
declared  by  this  section  to  toe  an  unlawful  discriminatory  practice,  or  to  obstruct 
or  prevent  any  person  from  complying  with  the  provisions  of  sections  4112.01 
to  4113.07,  Inclusive,  of  the  Revised  Code,  or  any  order  Issued  thereunder,  or  to 
attempt  directly' or  indirectly  to  commit  any  act  declared  by  this  section  to  be 
an  unlawful  discriminatory  practice. 

(K)  Nothing  In  division  (H)  of  this  section  shall  bar  any  religious  or  denomi- 
national inatitutlon  or  organization  j or  any  charitable  or  educational  organisation, 
which'  Is  opera  ted,,  supervised,  or  controlled  by  or  in  connection  with  a religious 
organization,  or  any  bona  fide  private’ or  fraternal  organization,  from  giving 
preference  to  persons  of  the  same  religion  or  denomination,  or  to  members  of 
such'  private  or  fraternal  organisation,  or  from  making  such  selection  as  is  calcu- 
lated by  such  organisation  to  promote  the  religions  principles  or  the  alms,  pur- 
poses, or  fraternal- principles  for  which  It  Is  established  or  maintained: 

j 41}&a$  proceedings  an  complaint;  findings;  tramoript  o/  record 
, (A)  The  Ohio  civil  rights  commission  shall,  as  provided  In  this  section,  prevent 
any  person  from,  .engaging  in  unlawful  discriminatory  practices,  ns  defined  In 
section  4112,02  of  the  Revised  Oode,  provided  that  before  instituting  the.  formal 
bearing  authorized;  by  this  section  It  shall  attempt,  by  Informal  methods  of  per- 
suasion and  conciliation,  to  Induce  compliance  with  Chapter  4112,  of  the  Revised 
Code. 

(B)  .Whenever  It  Is  charged  In  .writing  and  under  oath  by  a person,  referred 
to.  as  the  complainant,  that  any.  person,  referred,  to  as  the  respondent,  has  en- 
gaged or  Is  engaging  in  unlawful  discriminatory  practices,  or  upon  its  own 
Initiative  in  matters  relating  to  any  of.  tbe  unlawful  discriminatory  practices 
enumerated  in  divisions  (A),  (B),  (0),  (D),  (E),  (F),  ( I) , or  < j>  of  section 
4112.02  of  the  Revised  Code,  the  commission  may  initiate  a preliminary- investi- 
gation. Such  charge  shall  be  filed  with  the  commission  within  six  months  after 
the  alleged  unlawful  discriminatory  practices  are  committed.  If  it  determines 
after  such  investigation  that  it  is  not  probable  that  unlawful  discriminatory 
practices  have  been  or  are  being  engaged  in,  it  shall  notify, the  complainant  that 
It  has  so  determined  and  that  it  will  not  issue  a complaint  in  the  matter.  If  It 
determines  after.aucb  Investigation  that  It  Is  probable  that  unlawful. dtscrimina- 
tory  practices  have  been,  or  are  being  engaged  Jn,  It  shall  .endeavor  tp-eliininate 
such  practices  hy.  Informs!  methods  of  conference,  conciliation,  and  persuasion. 
Nothing  said' or  dene  during  such  endeavors  shall  be  disclosed  by  any  member  of 
the  commission  or  Its  staff  or  be  used  as  evidence  In  apy  subsequent  proceeding. 
If,, after  such  Investigation  and  conference,  the.  commission  is  satisfied  that  any 
unlawful  discriminatory  practice  of  tbe  respondent -will  be  eliminated,  it  may 
treat  the  complaint -as  conciliated,  and  entry  of  such  disposition  shall  be  made 
on  the  records,  of  the  commission.  If  thq*commission  falls  to  effect  the  elimina- 
tion of  such  unlawful  discriminatory  practices  and  to  obtain  voluntary  com- 
pliance with,  Chapter  4112,  of  the.Revlsed  Code,  or.  If  the  circumstances  warrant, 
in  advance  of -any  such  preliminary  investigation;  or  endeavors,  and  If,  with 
respect  to  an  alleged  violation  of  division  (H)  of  section  4112.02  of  the  Revised 
Code,  the  commission  finds  that  the  complainant  acted  with  Intention  of.  fulfilling 
any  contracts -or  agreements  he  was  seeking,  the  commission  shall  Issue. and 
cause  to  be  served  upon  liny  person  or  respondent  a complaint  stating  the 
charges  In  that  respect  and  containing  a notice  of  hearing' before  the  commission, 
a member  thereof,  or  a hearing  examiner  at  a place  therein  fixed  to  be  held  not 
less  than  ten  days  after  the  service  of  such  complaint.  Such  place  of  hearing 
shall;  be  within  the,  county  Vhere  tbe  alleged  unlawful  discriminatory  {practice 
has  occurred  or  where ! the  respondent,  resides,  or  transacts  business.  jThe  at- 
torney general-' shall  represent  the  commission  at  such  hearing  and. present  the 
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evidence  in  support  of  the  complaint., Any  complaint  tasked  pursuant  to  this 
section  must  be  so  Issued within  one  year  after  ufe  alleged  botawtal7dl#- 
crimlnatory practices wer£ committed,.  ; ;7 . . 1 , 

(G)  Any  sucli  ' complaint  may  be  amended  by  the  commission,  6r  a member 
thereof,  or  its  hearing  examiner  conducting  the  hearing,  at' any’  time  prior  & 
or  during  the  hearing  based  thereon.  The  respondent  baa  .the  right  to.  file ’an 
answer  or  an  amended  a nswer  to  the  original  and  amended  complaint  ahil  to  ftp* 
pear  at  .such  hearing. Ip  person,  pr  by  attorney,  or ' otherwise  tp  examine’ and 
cross-examine  witnesses.  , . , • ' ’ 

(D)  The  complainant  shall  be  a party  to  the  proceeding  and  any  person'  who 

is  an  indispensable  party  to  a complete  determination  or  settlement  of  a question 
Involved  in  a proceeding  shall  be  Joined.  Any  person1  who  has  dr  claims  ad 
Interest  In  the  subject  of  the  hearing  dnd  In  obtaining  or  preventing  relief  against 
the  acts  Or  practices  complained  of  may  be,  In’  the  discretion  of  the  person  Or 
persons  conducting’  the  hearing,  permitted  to  appear  for  the  presentation  of 
oralor  written  arguments.  7,  J : . 

(E)  In  any  proceeding,  the  member,  hearing,  examiner,  br commission  shall 
not  be  bound  , by  the  rules  of  evidence  prevailing  In' the  courts  of  law.  or  equity, 
but  shall,  in  ascertaining  the  practices  followed  by  the  respondent,  take  Into 
account  ail  reliable,  probative,  and  substantial  evidence,,  statistical  or  otherwise, 
produced  at  the  hearing,  which  may  tend  to  prove  the.  existence  of  & prede- 
termined, pattern  or  employment  or  membership,  provided  that  nothing  con- 
tained in  this  section  shall  be  construed  to  authorize  or  require  any  person  to 
observe  the  proportion  which  persons  of  any  race,  color,  religion,  national  origin, 
or  ancestry  bear  to  the  total  population  or  In  accordance'  with  any  criterion 
other  than  the  Individual  qualifications  of  the  applicant. 

( F)  The testimony  taken  at  the  hearing  shall  be  under  oath  and  shall  be  reduced 
to  writing  and.  flied  with'  the  commission.  Thereafter,  Ip  its  discretion,  the 
commission  upon  notice  to  the  complainant  and  to  the  respondent,  with  an 
opportunity  to  be  present,  may  take  further  testimony  br  hear  argument 

No  person  shall  be  compelled  to  be  a witness  against  himself  at  any  hearing 
before  the  commission  or  a hearing  examiner  of  the  commission. 

(G)  If  upon  all  the'  reliable,  probative,  and  substantial  evidence  the  commis- 
sion determines  that  the  respondent  has  engaged  id,  or  is  engaging  in,  any  unlaw- 
ful discriminatory  practice,  whether  against  the  complainant  or  others,  the 
commission  shall  state  its ' lin'd  lngs  of  fact  and  conclusions  of  law1,'  and  shall 
issue  and,  subject  to  the  previsions  of  Chapter  IIP  of  the  .Revised  Code,  cause 
to  be  served  on  such  respondent  ah  order  requiring  such  respondent  to  cease  and 
desist  from  such  unlawful  discriminatory  practice  and  to  take  such  farther 
affirmative  or  other  action  as  will  effectuate  the  purposes  of  sections  4112,01 
to  4112.08,  tnciusive,  of  the  Revised  Code,  including,1  but  not  limited  to,  hiring, 
reinstatement,  pr  upgrading  of  employees  with,  or  without,  back  pay,  admission 
or  restoration  toutoloh  membership.  Including  a requirement  for  reports  of 
the  manner  of  compliance.  If  the  commission  directs  payment  of  back  pay.  It 
shall  make  allowance  for  Interim  earnings.  Upon  the  submission  of  such  reports 
of  compliance  the  Commission  may,  issue  a declaratory  order  stating  that  the 
respondent  has  ceased  to  engage  In  unlawful  discriminatory  practices. 

(H)  If  the  commission  finds  that  no  .probable  cause  exists  for  crediting  the 
charges,  or,  if  upon  all  the  evidence,  the  commission  finds. that  a respondent  has 
not  engaged  in  any  unlawful  discriminatory  practice  against  the  complainant  or 
others,  it  shall  state  Its  findings  of  fact  and  shall  issue  and  cause  to  be  served 
on  the  complainant  an  order  dlmlsstng  the  Bald  complaint  as  to  such  respondent. 

A copy  of  thfe  'order  shall  be  delivered  In  all  cases  to  the  attorney  general  and  such 
other  public  officer  a as  the  commission  deems  proper.  ' ■ , ■ ■ 

(I)  Until  a transcript  of  the  record  in  a case  is  filed  in  a court  as  provided 
in  section  4112.08  of  the  Revised  Code,  the  commission  may,  subject  to  the  pro- 
visions of  Chapter  119  of  the  Revised  Code,  at  any  time;  upon  reasonable  notice, 
and  in  such  mahner  as  It  deems  proper,  modify  or  set  aBide  in  whole  or  in  part, 
any  finding  or  order  made  by  it. 

{ 4118.06  Judicial  r&tHeio 

(A)  Any  Wmplalnnnt,  or  respondent  claiming  to  be  aggrieved  by  a final  order 
of  the  commission  Including  a refusal  to  Issue  a complaint*  may  obtain  judicial 
review  thereof,  and  the  commission  may  obtain  an  order  of  court  for  the  enforce- 
ment of  Its  final  orders,  In  a proceeding  as  provided  in  this  section.  Such  proceed- 
ing shall  be  brought  In  the  common  pleak  courts  of  the  state  within  any  county 
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wherein,  the1  uiilttwfiil  discriminatory  practice  which  ip  the  subject  Of  the  cbinhils- 
'siOn's  Order  Was  commuted  or  wherein  any  Respondent  required  lri;  the' order 
.to  cease  and  desist  from  an  unlawful  discriminatory  practice  or  to  take  affirmative 
action  resides  or  trans&cuf  business.  ; 

(B)  Such  proceedings  shall  be  Initiated  by  the'  tiling  of  a pntitlim  in  court  as 
provided  in  division  (A)  'of  this  section  and  the  service  of  a copy .'of  the  said 
petition  upon  the  commission  and  upon  nil  parties,  who  appeared  before  the 
commission.  Thereupon  the  commission  shall  file  with  the  court  a transcript 
Of  the  record  upon  the  hearing  before  it.  The  .transcript  shall  Include  all 
proceedings  in  the  cash,  including  all  evidence  and  proffers  pf  evldehce.  The 
court  .'shall  thereupon  ' have  jurisdiction  of  the  proceeding  and  of  the  questions 
determined  therein  and  shall  have  power  to'  graht'  such  temporary  relief  of 
restrainlug  order  as  it  deems  just  and  proper  and  to  make  and  enter,  upon  the 
record  and  such  > additional  evidence  as  the  Cotyrt  hng  admitted,  an  order 
enforcing,  modifying  add  enforcing  as  so  modified,  ot  setting  aside  in  whole  or 
part,  the  order  of.  the  commission.  The  court  shall  require  the  posting . of  a 
sufficient  bond  before  granting  temporary  relief  or  0.’  restraining  order  in  a case 
Involving  a violation  of  division  (B)  of  section. 4112,02  of  the  Revised  Code. 

(C)  An  objection  that  has  not  been  urged  before  the  commission  shall  not  be 
considered  by  the  court,  unless  the  failure  or  neglect  to  urge  such  objection 
Is  excused  because  of  extraordinary  circumstances. 

(D)  The  court  may  grant  a request  for  the  admission  of  additional  evidence 

when  satisfied  that  such  additional  evidence  la  n$wly  discovered  and  could  net 
with  reasonable  diligence  I<av-!  been  ascertained  prior  to  the  hearing  before 
the'commissldn.  ■ , . 

(E)  The  findings  of  the  commission  as  to  the  facts  shall  be  conclusive  If 
supported  by  reliable,  probative,  and  substantial  evidence  on  the  record  and 
such  additional  evidence  as  the  court  has  admitted  considered  as  a whole, 

(F)  The  jurisdiction  of.  the  court  shall  be  exclusive  and  Its  judgment  and 
order  shall  be  final  subject  to  appellate  review.  Violations  of  the  court’s  order 
shall  be  punishable  as  contempt.1 

(0)  The  commission’s  copy  of  the  testimony  shall  be  available  at  alt  reason- 
able times  to.  all  parties  without  cost  for  examination  and  for  the  purposes  of 
Judicial  review  of  the  order  of  the  commission.  The  petition  shall  be  heard 
on  the  transcript  of  the  record  without  requirement  Of  printing. 

(H)  If  no  proceeding  toobtain  judicial  review  Is  Instituted  by  a complainant, 
or  respondent  within  thirty  days  for  the  service  of  order  of  the  commission 
pursuant  to  this  section,'  the  commission  may  obtain  a decree  of  the  court  for 
the  enforcement  of  such  Order  upon  showing  that  respondent  is  subject  to  the 
commission’s  jurisdiction,  and  resides  or  transacts  business  within  the  county 
in  which  the  petition  for  enforcement  is  brought. 

(1)  All  suits  brought  under  this  Bection  shall  be  heard  and  determined  as 
expeditiously  as  possible, 

HI  12.07  Posting  of  notice. 

Every  person  subject  to  division  (A),  (B),  (0),  (D),  or  (E)  of  section 
4112,02  of  the  Revised  Code,  shall  post  in  a conspicuous  place  or  places  on  his 
premises  a notice  to  be  prepared  or  approved  by  the  commission  which  shall  set 
forth  excerpts  of  this  chapter  and  such,  other  relevant  information  which  the 
commisison  deems  necessary  to  explafrf:  sections  4112.01  to  4112.07  Inclusive,  of 
the  Revised  Code.  / 

Senator  Javits.  Mr.  Sawyer,  in  view  of  the  fact  that  you  have  had 
this  law  for  some  years,  have  you  not- — \; 

Mr.  Sawyer.  No.  sir.  It  went  into  effect  October  81, 1966. 

Senator  Javits.  You  have  had,  let  us  say,  6 months  . or  so  experience 
with  it.  What  makes  you  think  that  Federal  laws  are  going  to  be 
■ very  much  harder  to  live,  with  than  your  State  law?  ■ 

Mr.  Sawyer.  We  have  not  suggested,  sir,  that  the  Federal  law  will 
be  hal'd  to  live  with.  The  Ohio  law,  we  believe,  is  and  has  been  in- 
effective, and  we  merely/suggeat  that  the  Federal  law  in  our  opinion 
will  be  equally  ineffective.  . ! 1 " . v 1 

Senator  Javits.  ThoOh  jo  fow  Has  been  effective?  , 

Mr.  Sawyer.  Is  ineffective, 

/ / < 
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Senator  JAvits.  In  what  Amy  ? 1 ".■ '//  ' s.  " ' r ' ■\'i  ,t 

Mr.  Sawyer.  It;  has  riot  solved  the  problem  that  it  presumes  to 
solve.  - ' ! • ' ' ''  ' • . ' 

Senator  jAvrrs,  It  has  only  been  on  thebooks  6 nionths. 

Mr.  Sawyer.  Precisely. 

Senator  Javits.  Has  there  been  many  cases  under  it?  . 

Mr.  Sawyer.  Yes,  sir.  Counsel,  if  you  please,  has  statistics  oh 

that.  ■ , V""''  : 

Mr.  Folk.  Since  the  law  went  into  effect  in  the  public  housing  area, 
there  have  been  56  complaints  hied,  nil  of  which  are  in  the  donciTiation 
stage.  Approximately  80  to  85  percent  of  these  complaints  are  in  the 
rental  area.  In  my  discussions  with  Mr.  Ellis  Ross,  .who  is  the  direc- 
tor of  this  in  Ohio,  lie  told  me  that  only  a very  small  number^  and  I 
personally  only  have  knowledge  of  two  cases  which  were  tiled  against 
realtors.  In  the  one  case  there  was  a situation  where  the  complainant 
alleged  matters  which  came  within  the  exclusion  of  the  law.  In  the 
other  case,  at  the  conciliation  meeting,  with  the  members  and  the  re- 
feree for  the  .Commission,  we  were  able  to  show  that  the  realtor  had 
done  everything  that  the  law  required  of  him.  Actually  what  had 
happened  here  was  a lady  thought  that  she  had  been  discriminated 
against,  and  so  she  tiled  against  several  realtors  and  a builder  and  it 
was  kind  of  a “shotgun”  sort  of  a thing  that  ensnared  this  particular 

realtor.  So,  so  far  ns  the  realtors  are  concerned,  we  have 

Senator  Javits.  The  Ohio  law  has  the  commission  form  of  admin- 
istration, does  it  not? 

Mr.  Sawyer.  Yes,  sir.  It  is  administered  by  the  Civil  Rights  Com- 
mission. The  Ohio  law  is  greatly  different,  however,  than  the  pro- 
posed Federal  law  in  that  it  does  not  apply  to  single  family  dwellings. 
Senator  Javits.  Or  to  two-  family  dwellings. 

Mr.  Sawyer.  Exactly,  owner  occupied  in  part. 

Senator  Javits.  Would  that  make  a major  difference  in  your  opposi- 
tion to  this  measure  ? 

Mr,  Sawyer.  None  whatsoever,  sir.  We  simply  think  that  the 
method  of  approach  is  wrong. 

Senator  Javits.  If  there  were  a federally  established  housing  dis- 
crimination law?  would  you  rather  have  a commission  type  of  adminis- 
tration or  the  individual  suit  type  which  is  contained  now  in  this 
administration  bill  ? 

Mr.  Sawyer.  We  think  there  is  a wide  latitude.  I have  personally 
been  a member  of  a commission,  and  tve  think  that  justice  is  many  times 
bent  in  commissions  by  the  admission  of  evidence  that  Wouldn’t  be 
admitted  in  a court  of  law,  et  cetera.  So  that  I believe  I would  rather 
see  it  adjudicated  in  the  court  system. 

Senator  Javits.  Individual  suits? 

Mr.  Sawyer.  Yes,  sir. 

Senator  jAVrra.  No  further  questions.  Counsel  for  the  committee, 
Mr.  Autry.  I won’t  be  but  a minute,  Mr.  Chairman . 

Mr.  Sawyer,  on  page  4 of  your  statement  the  last  paragraph  wasn’t 
quite  clear  to  me.  You  say  the  enforcement  provision  provides  a 
vehicle  for  political  and  discriminatoiy  enforcement? 

Am  I correct  in  stating  what  you  aver  to  there  is  the  discretion 
given  to  the  Attorney  General  as  to  when  and  where  he  may  bring 
suit? 


firuiuw—fin — t .«i 


BEST  AVAILABLE  COPY 


536 


CIVIL  BIGHTS 


Mr.  Sawyer.  Precisely,  without  direction  and  withouta  set  of  de- 
finitive  standards  by  which  one  could  make  an  adequate  defense., 

Mr.  Autry.  Perhaps  your  counsel  may  want  to  answer  this  question, 
Have  you  a copy  of. the  bill  thepei  ■ ■ i 

Mr.  Folk.  Title  IV  is  all  I have, 

Mr.  Autry.  That  is  all  right.  I call  your  attention  to  section 
403(c),  if  you  will  look  at  that  for  just  a minute  please,  ft  is  my 
understanding  that  in  Ohio  there  are  several  Catholic  colleges. 

Mr.  Polk.  Yes. 

Mr.  Autry. .Assume  that  in  the  vicinity  of  the  campus  of  one  of 
these  colleges  there  is  a Catholic  family  that  advertises  rooms  for 
rent  in  the  paper  which  says  “Catholic  family  has  room  to  rent  to 
Xavier  stjident.”  Now,  in  your  opinion,  under  the  terms  of  403(c), 
would  this  be  in  violation  ? ( 

Mr.  Folk.  It  sounds  to  me  like  it  would  be,  because  I would  think 
that  as  soon  as  they  indicated  what  they  were,  that  this  would  be  an 
implication  of,  an  indication  of  an  intention  to  make  a preference. 
There  might  be  some  question  as  to  whether  or  not  this  would  be  pro- 
scribed under  the  Ohio  law,  but  I would  think  it  would  be  under  the 
proposed  statute. 

Mr,  Autry.  Can  you  tell  me  whether  in  your  experience  since 
the  Ohio  law  has  passed  there  has  been  an  impact  on  the  housing 
industry,  the  real  estate  industry  in  one  way  or  another  such  as  might 
affect  the  flow  of  commerce  ? 

Mr.  Folk,  We  have  only  had  the  thing  T months.  I can’t  really 
say  that  there  is  any  impact  on  it  at  all.  It  looks  to  me  like  things  are 
about  the  same  now  as  they  were  before. 

Mr.  Autry.  If  you  will  refer  to  this  for  just  a second,  I would  like 
to  call  your  attention  to  section  406  (c).  Let  us  assume  that  title  to  a 
house  has  already  passed  to  a third  person  wlio  has  taken  possession. 
Could  the  court  order  the  sale  set  aside  and  have  title  transferred  to 
a complainant,  in  your  opinion  ? 

Mr.  Folk.  I tlnnk  that  is  a good  question.  I think  that  the  defini- 
tive language  here,  where  the  court  may  grant  such  relief  as  it  deems 
appropriate,  is  just  as  broad  or  just  as  narrow  as  that  particular  court 
might  wish  to  make  it. 

Mr,  Autry.  It  is  possible  ? 

Mr.  Folk.  It  is  a possibility,  it  is  a real  possibility.  It  is  a real 
danger  in  this  draftsmanship, 

Mr.  Autry.  Mr.  Sawyer,  just  one  question  of  you.  Could  you  tell 
me  how  you  personally  handle  real  estate  transactions?  Is  there  any 
discrimination  as  far  as  the  real  estate  profession  is  concerned? 
t Mr.  Sawyer.  Of  course,  there  is  both  overt  and  covert  discrimina- 
tion. Indeed  there  is,  and  we  make  no  denial  of  this.  .Buthowdo  we 
handle  cases? 

Mr.  Autry.  How  do  you  handle  a case,  if  a property  owner  asks  you 
to  restrict  the  sale  of  his  house  to  members  of  his  race? 

Mr.  Sawyer.  If  I may  just  for  a moment  speak  of  the  Reverend 
Walter  Jonef  testimony  this  morning,  where ^le'said  that  realtors  were 
often  guilty  of  withholding  houses  from  minority  groups.  I think 
tliat  there  is  n grave  misunderstanding,  .sometiipes  by  misinformation, 
sometimes  by  malicious  intent,  of  the  realtor’s  role  in  this'  business. 
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We  are  agents  for  sellers,  and  the  sellers  direct  us,  as  is  common,  in  any 
agency  procedure,  os  to  what  they  wish  to  do,  and  I don’t  think  that 
any  intelligent  realtor  would  withhold  any  offer  from  any  owner.  In 
fact,  he  would  be  in  violation  of  our  State  law  if  he  did,  and  lie  cer- 
tainly would  be  something  less  than  prudent  if  he  attempted  it.  So 
basically  we  act  under  the  diiection  of  the  person  with  whom  we  are 
contracting*  the  owner,  and,  therefore,  we  think  the  realtor  discharges 
his  responsmil  ity  quite  properly  i n that  respect. 

Mr.  Folk.  If  I may  comment  on  that  a little  bit  further,  I think  that 
it  is  interesting  to  note  that  if  you  look  at  the  Ohio  statute,  I might  say 
we  have  a complete  text  of  the  statute  and  an  analysis  of  what  the  hous- 
ing meant  which  we  mailed  to  all  12,000  of  our  members,  advising  them 
to  comply  with  the  law  and  this  is  what  the  law  requires,  and  so  on  and 
so  forth.  But,  it  is  interesting  that  the  impact,  that  the  thrust  of  this 
Jaw  is  directed  at  the  people  that  really  have  the  right  to  make  the  de- 
cisions, the  people  who  put  their  names  on  the  deeds.  ( This  is  not  a law 
that  is  directed  at  realtors.  It  is  a law  that  is  directed  at  owners. 

Senator  Javits.  That  is  the  Ohio  law  ? 

Mr.  Folk.  The  Ohio  law. 

j^X^t  Sawyer*  Y"g9  sii** 

Senator  Javits.  Has  any  effort  been  made,  Mr.  Sawyer,  and  the 
president  of  the  association,  in  your  State  by  individual  boards,  that 
is  in  cities  or  areas,  to  come  to  an  agreement  on  enforcing  a code  of 
ethics  against  discrimination  or  segregation? 

Mr.  Saw  veil  Yes,  sir.  As  I read  to  you,  we  adopted  this  code  of 
ethics,  and  we  mean  it  and  we  believe  in  it,  and  we  have  held  innumer- 
able educational  seminars  to  enforce  it. 

We  think  that  we,  as  realtors  and  brokers,  are  willing,  ready  and 
certainly  want  to  shoulder  our  equal  responsibility  across  the  body 
politic  of  the  community,  but  that  we  certainly  are  not  to  be  singled 
out  for  infractions  that  are  imaginary  or  harassing. 

Senator  Javito.  But  you  also  testified  that  if  the  owner  of  a piece 
of  property  tells  you  to  discriminate,  you  will. 

Mr.  Sawyer,  If  you  consider  that  discrimination,  sir,  the  answer 
is  yes,  but  wo  do  not.  We  consider  it  a legal  responsibility  of  our 
agency  agreement. 

Senator  Javits.  I understand.  But  if  the  owner  says,  “Don’t  sell 
this  property  to  a Negro,  don’t  bring  me  a Negro  offer,  don’t  bring  me 
any  Negro  to  look  at  it,”  you  don’t. 

Mr.  Sawter.  We  would  either  do  one  of  two  things.  Not  become 
a party  to  the  agency  or  we  would  then  abide  by  the  direction  of  the 
contract,  . 

Senator  Javits.  But  your  code  of  ethics  doesn’t  say  that  you  should 
reject  any  such  agencies. 

Mr.  Sawter.  No,  sir.  Neither  does  it  say  that  we  must  go  out  and 
carry  the  burden  for  the  moral  responsibility  of  the  whole  community. 

Senator  Javits.  I see.  All  right,  gentlemen,  if  there  is  nothing  else 
to  be  added 

Mr.  Sawyer.  We  are  very  grateful  for  the  time  and  we  appreciate 
the  opportunity  tx>  appear. 

Senator  Javits.  Thank  you.  We  are  delighted  to  hear  your  views. 

The  subcommittee  will  stand  in  recess  until  10:30  a.m.  tomorrow. 

(Whereupon,  at  2:36  p.m.,  the  subcommittee  recessed  until  10:30 
a.m.,  Thursday,  June  16, 1966.) 
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THURSDAY,  JUNE  16,  I960 

U.S.  Senate, 

Subcommittee  on  Constitutional  Rights, 

Committee  on  tub  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :35  a.m.*  in  room 
2228,  New  Senate  Office  Building,  Senator  Edward  M.  Kennedy  of 
Massachusetts  presiding.  * 

Present : Senators  Kennedy  of  Massachusetts  and  Javits. 

Also  present : George  Autry,  chief  counsel ; H.  Houston  Groome, 
Lawrence  M.  Baskir  and  Lewis  TV.  Evans,  counsel;  and  John  Baker, 
minority  counsel ; Rufus  L.  Edmisten,  research  assistant. 

Senator  Kennedy  of  Massachusetts.  The  subcommittee  will  come  to 
order.  Our  first  witness  this  morning  is  Mr.  Roy  Wilkins.  5 

Mr.  Wilkins,  I want  to  welcome  you  to  this  committee.  As  Mr. 
Wilkins  is  taking  the  chair,  I would  like  to  state  for  the  record  that 
Senator  Ervin  is  unable  to  be  here  today  because  of  a death  in  his 
family.  Senator  Ervin  has  invited  me  to  preside  and  I am  delighted 
to  do  so. 

Mr,  Roy  Wilkins  is  a gentleman  who  has  appeared  many  times. on 
many  different  questions.  I consider  him  to  be  one  of  the  outstanding 
authorities  on  questions  of  civil  rights  and  civil  liberties.  He  is  a 
man  of  great  dedication  and  great  commitment,  and  he  is  a representa- 
tive of  a very  effective  and  dedicated  organization.  He  is  here  to 
speak  for  that  organization  today. 

This  morning, lie  has  with  him  two  associates.  They  need  no  int in- 
duction to  the  subcommittee,  but  I will  permit  him  to  present  them 
to  the  committee  if  he  so  desires, 

STATEMENT  OP  HOT  WILKINS,  CHAIRMAN  OF  THE  LEADERSHIP 
CONFERENCE  ON  CIVIL  RIGHTS  AND  EXECUTIVE’  DIRECTOR  OF 
THE  NATIONAL  ASSOCIATION  FOR  THE  ADVANCEMENT  OP 
COLORED  PEOPLE  (NAACP) ; ACCOMPANIED  BY  JOSEPH  Ju  RAUH, 
JR.,  GENERAL  COUNSEL  FOR  THE  CONFERENCE ; AND  CLARENCE 
MITCHELL,  CHAIRMAN  OF  ITS  LEGISLATIVE  COMMITTEE*  AND 
DIRECTOR,  WASHINGTON  BUREAU  pF  THE  NAACP 

Mr.  Wilkins.  Thank  you,  Senator  Kennedy.  First,  I should  like, 
to  thank  the  subcommittee  for  the  opportunity  of  appearing  before  it 
and  to  express  my  regret  over  the  circumstances  "that  cause  Senator' 
Ervin’s  absence  today.  1 l am  sure  we  all  extend  to  Hlmri  and  his  fneiids 
our  condolences;  " T . ''  ' , 
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With  me  today,  in  order  to  supply  the  information  which  I cus- 
tomarily, habitually  lack,  is  Mr.  Joseph  L.  Bauh,  Jr.,  the  general 
counsel  of  the  Leadership  Conference  on  Civil  Bights,  on  my  imme- 
diate left,  and  Mr.  Clarence  Mitchell,  the  director  of  the  Washington 
Bureau  of  the  National  Association  for  the  Advancement  of  Colored 
People.  ' ' . . 

I ask  the  subcommittee’s  permission  for  them  to  supplement  my 
testimony  its  far  os  certain  details  are  concerned  with  which  X am  not 
technically  familiar.  ; 

Senator  Kennedy  of  Massachusetts.  Their  comments  will  be  ex- 
tremely welcome.  I must  say  from  my  own  personal  experience  I know 
the  value  of ' their  contributions  to  the  important  civil  rights  leg- 
islation that  Jins  been  passed  by  the  Senate  and  the  Congress  m recent 
years,  and  I,  for  one,  feel  that  their  contributions  have  been  extremely 
significant,  and  I feel  that  this  committee  is  extremely  fortunate  to 
have  the  benefits  of  their  thinking,  so  I welcome  them  as  well. 

Mr.  Wihins.  Thank  you,  sir.  Mr.  Chairman,  before  embarking  on 
this  statement,  I would  like  to  say  that  I speak  today  as  chairman  of 
the  Leadership  Conference  on  Civil  Bights^  an  organization  represent- 
ing more  than  100  civil  rights,  religious,  labor,  civic,  and  other  groups 
dedicated  to  equality  for  all,  as  well  as  executive  director  of  the  Na- 
tional Association  for  the  Advancement  of  Colored  People. 

I submit  for  the  record  a list  of  the  organizations,  sir,  who  have 
formally  endorsed  the  testimony  which  X am  about  to  give.  This  list 
is  up  to  date,  from  those  who  were  not  on  it  some  time  ago. 

(The  list  referred  to  follows :) 

List  of  Over  100  Organizations  That  Endorse  the  Statement  of  Roy  Wilkins, 
Chairman  of  the  Leadership  Conference  on  Civil  Rioiits 

African  Methodist  Episcopal  Church. . 

AME  Zion  Church. 

Alpha  Kappa  Alpha  Sorority. 

Alphla  Phi  Alpha  Fraternity. 

Amalgamated  Clothing  Workers  of  America, 

Amalgamated  Meat  Cutters  & Butcher  Workmen. 

American  Civil  Liberties  Union;  * 

American  Ethical  Union. 

American  Federation  of  State,  County  & Municipal  Employees. 

American  Federation  of  Teachers. 

American  Jewish  Committee. 

American  Jewish  Congress. 

American  Newspaper  Guild. 

American  Veterans  Committee,  . 

Americans  for  Democratic  Action, 

Anti-Defamation  League  of  B’nat  B’rltli. 

A.  Philip  Randolph  Foundation.  * 

B’nal  B'rith  Women. 

Brotherhood  of  Sleeping  Car  Porters. 

Christian  Family  Movement. 

Christian  Methodtet  Episcopal  Ohqrch. 

Church  of  the  Brethem  Service  Commission. 

Citizens  Lobby  for  Freedom  A Fair  Play. 

Congress  of  Radal  Equality. 

Delta  Sigma  Theta  Sorority."  • / - 

Episcopal  Society  for  Cultural  & Racial  Unity.  / 

Frontiers  International,  f ; , , . 

Hotel,  Restaurant  Employees  & Bartenders  International  union, 

Improved  Benevolent  A Protective  Order  of  the  Elks  of  the  World. 
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List  or  Over  100  Organizations  That  Endorse  the  Statement  or  RorWinxmsj 
Ghaibman  ok' the  leadebshit  Conkeeence  On  Oivii/  Rights— Continued  .. 

Industrial  Union  Department— AFL/CIO  'r> 

International  Ladles  Garment  Workers  Union  of  America.  1 
International  Union  of  Electrical,  Radio  * Machine  Workers.1  ■ - 

Iota  Phi  Lambda,  Inc.  ; 

Japanese-American  Citizens  League. 

Jewish  Labor  Committee.  •' 

Jewish  War  Veterans. 

League  for  Industrial  Democracy. 

National  Alliance  of  Postal  & Federal  Employees. 

National  Association  for  the  Advancement  of  Colored  People. 

National.  Association  of  College  Women,  ' 

National  Council  of  Puerto  Rican  Volunteers,  Inc. 

National  Association  of  Colored  Women's  dubs,  Inc, 

National  Association  of  Negro  Business  & Professional  Women's  Clubs,  Inc. 
National  Association  of  Real  Estate  Brokers,  Inc, 

National  Bar  Association, 

National  Beauty  Guitarists  League,  Inc. 

National  Catholic  Social  Action  Conference, 

National  Catholic  Conference  for  Interracial  Justice. 

National  Community  Relations  Advisory  Council, 

National  Council  of  Catholic  Men. 

National 'Council  of  Catholic  Women, 

National  Council  of  Churches— Commission  on  Religion  & Race. 

National  Council  of  Jewish  Women,  ' 

National  Council  of  Negro  Women. 

National  Council  of  Senior  Citizens,  Inc. 

National  Dental  Association. 

National  Farmers  Union, 

National  Federation  of  Catholic  College  Students. 

National  Federation,  of  Settlements  & Neighborhood  Centers.  t 

National  Federation  of  Temple  Sisterhoods. 

National  JewlBh  Welfare  Board. 

National  Medical  Association.  1 

National  Newspaper  Publishers  Association. 

National  Organization  for  Mexlcan-Amerlcan  Services. . 

National.  Student  Christian  Federation. 

National  Urban  League, 

Negro  American  Labor  Council. 

North  American  Federation  of  the  Third  Order  of  St.  Frauds. 

Northern  Student  Movement 
Omega  Psl  Phi  Fraternity,  Inc. 

Pbl  Beta  Sigma  Fraternity. 

Pht  Delta  Kappa  Sorority.  ) 

Pioneer  Women.  > 

Presbyterian  Interracial  Council. 

Protestant  Episcopal  Church— Division  of  Christian  Citizenship. 

Retail,  Wholesale  * Department  Store  Union. 

Bouthem  Beauty  Congress. 

Southern  Christian  Leadership  Conference, 

Transport  Workers  Union  of  America, 

Union  of  American  Hebrew  Congregations. 

Unitarian  Unlversallst  Association — Commission  On  Religion  * Race. 

Unitarian1  Universallst  Fellowship  for  Social  Justice. 

United  Automobile  Workers  of  America. 

United  Church  of  Christ,  Committee  for  Racial  Justice  Now. 

United  Church  of  Christ,  Council  for  Christian  Social  Action.  ‘ . ; 

United  Church  Women.  ' . 

United  Hebrew  Trades. 

United  Packinghouse,  Food  A Allied  Workers^  . 

United  Presbyterian  Church,  Commission  on  Religion  & Race.  ... 

United. Presbyterian  Church/Office  of  Church  & Society. 

United  Rubber  Workers. 

United  States  National  Student  Association.  1 " 
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United  States  Youth  Council.  , 

United  Steelworkers  of  America,  . . 

United  Transport  Service  Employeea  of  America. 

Women’s  International  League  for  Peace  & Freedom. 

Workers  Defense  League. 

Workmen’s  Circle. 

Young  Women’s  Christian  Association  of  the  USA. 

Zeta  Phi  Beta  Sorority. 

OTHER  ORGANISATIONS 

Citizens  Crusade  Against  Poverty. 

Executive  Committee  of  the  Division  of  Human  Belntlons  and  Economic  Affairs, 
General  Board  of  Christian  Social  Concern  of  the  Methodist  Church. 

Note.— Other  organizations  will  be  made  a part  of  the  record  as  we  receive 
them. 

Mr.  Wilkins.  With  the  subcommittee’s  permission  and  in  die  in- 
terests of  conserving  the  time  of  the  Senator,  I should  like  to  sum- 
marize and  touch  in  points  upon  the  written  itestimony  which  has 
already  been  submitted  for  the  record  and  which  I would  like  to  re- 
quest bo  included  in  the  record  in  toto. 

Senator  Kennedy  of  Massachusetts,  It  will  be  included  iif  its 
entirety. 

Mr.  Wilkins.  And  then,  sir,  I would  like  at  the  conclusion  to  pres- 
ent a short  supplementary  statement. 

At  a meeting  on  May  5,  specially  called  to  consider  the  administra- 
tion’s civil  rights  program  as  proposed  in  S.  3296,  the  Leadership. 
Conference  on  Civil  Bights  endorsed  the  program  and  agreed  to 
recommend  that  its  associated  organizations  work  for  its  passage. 
Pursuant  to  the  will  of  the  conference  as  expressed  at  that  meeting, 

1 am  here  to  present  the  conference’s  views  on  this  proposed  legislation. 
We  support  S.  3296  and  urge  certain  vital  strengthening  amendments, 

The  need  for  me  and  others  to  return  to  testify  on  another  major 
civil  rights  bill  so  soon  after  passage  of  the  Civil  Rights  Act  of  1964 
and  the  Voting  Bights  Act  of  1965  is  occasioned  by  the  cumulative  ef- 
fect of  nearly  a century  of  neglect-of  section  5 of  the  14th  and  section 

2 of  the  15th  amendments.  These  sections,  which  authorize  Congress  to 

enact  appropriate  legislation  to  enforce  the  amendments,  were  a dead 
letter  from  the  1870’s  until  passage  of  the  Civil  Bights  Act  of  1957. 
This  long  period  of  congressional  inaction  spawned  problems  which 
could  not  Be  resolved  in  any  one  or' even  a. number  of  congressional 
enactments,  in  the  light  of  the  existing  political  realities,  As  Congress 
responded  to  pressing  needs  by  passage  of  civil  rights  legislation  in 
1957, 1960, 1964  and  1965,  experience  under  this'  legislation  and  reactiOit 
and  resistance  to  it  have,  indicated  the  need  for  further  legjdlhtivs 
action  to  refine  and  protect  the  rights  encompassed  by  these  laws,  We 
believe  that  the  proposal  sent  to  Congress  by  the  President  goes  a long 
way  toward  pointing  out  the  areas  of  concern  in  which  such  legislative 
action  is  urgently  needed.  ? ' 1 ..  . ; , ' ; 

The  first  two  titles  of  S.  3296  concern  themselves  with  reform^  of 
the  jury  selection  system — both  Federal  and  Sthte.  The  conditions  that 
make  this  reform  necessary  are  a prime  example  of  a situation  created 
by  the  Nation’s  neglect  to  which  I have  previously  referred.  * Despite 

tne  adoption  of  the'  14th  amendment  98  years  ago  and  despite  the 
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Supreme  Court’s  upholding,  in  ex  parte  Virginia  in  1880,  the  statute 
making  jury  discrimination  a criminal  act,  the  practice  of  exclusion  of 
Negroes  from  juries  still  exists.  It  exists  not  on  on  accidental  or 
limited  basis,  but  as  part  of  widespread,  systematic,  and  concerted 
State  action  practiced  in  contempt  of  the  Constitution  and  in  total 
disregard  of  the  civil  rights  of  millions  of  American  citizens  whose 
skin  happens  to  be  colored.  ; : 

I need  not  elaborate  on  the  details  on  where  or  how  this  racial  exclu- 
sion is  practiced.  I am  sure  the  subcommittee  has  been  well  briefed  on 
this  point.  I cannot,  however,  refrain  from  citing  once  again  the  case 
of  Lowndes  County,  Ala.,  which  I believe  the  Attorney  General  has 
already  brought  to  your  attention.  In  this  county  a Federal  court 
found  that  no  Negro  had  ever  served  on  a jury,  despite  the  fact  that 
Negroes  comprised  72  percent  of  the  population  from  which  juries 
were  selected. 

Through  the  years  jury  exclusion  has  been  a matter  of  continuing 
concern  to  civil  rights  organizations,  and  a substantial  number  or 
cases  have  been  handled  by  lawyers  of  the  NAACP  and  the  NAACP 
legal  defense  fund,  including  such  landmark  ones  as  Hale  v.  Kentucky, 
Hill  v.  Texas,  and  Shepherd  v.  Florida , to  mention  only  a few.  This 
experience  in  the  courts  has  led  the  Leadership  Conference  to  the  con- 
clusion that  while  case-by-case  litigation  may  secure  justice  in  specific 
instances,  it  is  not  an  effective  means  of  combating  the  problem  of  Jury 
exclusion  with  all  of  its  ramifications.  We,  therefore,1  welcome  efforts 
to  reform  the  system,  itself  to  eliminate  the  curse  of  racial  discrimina- 
tion. That  the  President’s  program  is  concerned  with  the  total  jury 
selection  system  inspires  hope  that  Congress  will  meet  the  crying  need 
for  a complete  overhaul  of  jury  selection  procedures. 

We  are  pleased  that  the  bill  offered  to  carry  out  this  program  attacks 
all  types  of  discrimination — on  the  basis  of  sex  and  economic  status  as 
well  as  race,  color,  religion,  or  national  origin. 

It  is  significant  to  us  that  in  those  States  where  women  are  barred 
from  jury  service— Alabama,  Mississippi,  and  South  Carolina— harsh 
treatment  of  Negroes  in  judicial  procedures  is  often  the  rule  rather 
than  the  exception.  We  would  hope  that  the  inclusion  of  ladies  in  the 
jury  system  would  add  elements  of  both  mercy  and  justice.  This  hope 
is  inspired  by  our  memory  of  the  valiant  work  that  women — and  es- 
pecially Southern  churchwomen — performed  in  the  long  and  ulti- 
mately rewarding  fight  against  the  evil  of  lynching.  ■ ■ . 

The  prohibition  of  discrimination  because  of  economic  status  is  a 
necessary  complement  to  that  barring  racial  discrimination.  It  would 
be  of  little  moment  to  Negro  litigants  in  areas  such  as  the  Mississippi 
Delta  if  prospective  Negro  jurors,  having  overcome  the  factor  of  race, 
were  struck  from  the  list  because  of  a means  test.  The  unfortunate 
historical  and  socioeconomic  factors  that  have  relegated  masses  Of 
Negroes  to  lower  economic  classifications  would  then  become  as  effec- 
tive a barrier  to  j'ury  service  as  tlie  jury  commissioner’s  deliberate 
policy  of  handpicking  “white  only”  venires. . = : . 

We;  are  likewise  pleased  that  the  provisions  of  S.  3206  apply  uni- 
versally— to  Federal  as  well  ns  State  juries— to  practices  in  the  North 
ns  well  as  those  in  the  Sdiith.  While  our  experience  in  ’Federal  courts 
in  the  South  is  generally  better  than  in  most  local  courts,  we  see  in  the 
Federal  system  many  of  the  deficiencies  in  jury  selection  that  prevail 
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in  the  State  system.,.  In  the  North,  the  private  prejudices  of  the  per- 
sons  selecting  jurymen  may.  be. more  subtle— in  some  cases  even  un- 
conscious— but  .the  ultimate  result  is  often  the  snine-r-juries  that 
conform.to  the  selector’s  concept  of  what  a jury  should  be,  rather  than 
one  composed  of  a representative  cross  section  of  the  community.  In 
some  cases— such  as  my/own  State  of  New  York — these  prejudices  are 
reinforced  by  statutory  standards  requiring  ownership  of  property  or 
payment  of  specified  taxes  as  qualifications.  That  the  bill  before  the 
subcommittee  seeks  to  eliminate  these  practices  indicates  it  is  not 
regionally  oriented.  , • ! . 

Conditions  that  exist  nationwide  require  that  there  be  a new,  speedy, 
nondiscriminatory  jury  selection  system,  under  which  the  authority 
of  the  individual  selector  or  selectors  is  replnced  by  an  automatic 
system  of  choosing  those  who  serve.  . 

Closely  associated  with  the  'jury  system  is  the  prosecution  of  crimes 
against  Negroes  and  against  civil  rights  workers,  Negro  and  white, 
because  of  their  pursuit  of  racial  justice.  Too  often  have  we  seen  such 
crimes  go  unpunished,  either  because  of  failure  of  local  authorities  to 
act,  or  because  juries,  selected  under  the  conditions  noted  above,  are 
more  sympathetic  to  the  criminals  than  to  tlieir  obligation  to  see  that 
justice  is  done. 

The  murders  of  Medgar  Evers,  William  Moore,  James  Chaney, 
Michael  Schwemer,  and  Andrew  Goodman,  tho  four  young  girls  in 
Birmingham,  Jimmie  Lee  Jackson,  Col.  Lemuel  Penn,  Rev.  James 
Reeb,  Jonathan  Daniels,  Vernon  Dahmer,  Sanuel  Young,  and  others, 
all  as  yet  unpunished,  cry  out  for  removing  the  trial  of  racial  killers 
from  the  control  of  local  courts  and  juries  which  as  President  John- 
son has  said  may  tip  the  scales  of  justice  one  way  for  whites  and 
another  way  for  Negroes,  and  placing  it  in  a forum  more  likely  to  mete 
out  impartial  justice.  So  long  as  such  crimes  go  unpunished,  none  of 
us,  white  or  colored,  can  be  assured  of  the  rights  guaranteed  by  the 
Constitution  and  by  the  great  congressional  enactmentsof  recenfcyenrs. 
Rights  exercised  in  fear  are  not  rights  at  all.  To  us  it  is  both  fitting 
and  logical  that  Federal  rights  should  as  far  ns  possible  be  protected 
in  Federal  courts.  1 ' - 

We  were,  therefore,  gratified  to  see  the  response  of  the  Attorney 
General,  set  out  in  title  V of  the  bill,  to  the  invitation  that  the  Supreme 
-Court  extended  in  the  Guest  and  Price  cases.  It  is  a matter  of  the  most 
urgent  national  policy  that  we  protect  in  full  the  basic  civil  rights  that 
have  far  too  often  been  jeopardised  by  unruly  mobs,  by  the  ltlarq  by 
terrorists  who  strike  in  the  dark,  and  by  other  unlawful  elements, 
some,  unfortunately,  who  wear  the  badges  of  ' officers  of  the  law, 

> We  are  most  hopeful  that  vigorous  enforcement  of  thesevprovisions 
when  enacted  will  serve  as  a deterrent  to  those  who  have  often  relied  on 
their  locally  administered  brand  of  “justice”  to  protect  them  from 
just  punishment  for  their  deeds.  We  look  forward  to  the  day  when 
constitutional  rights  may  be  exercised,  without  fear  of  reprisal.  ■ 
Having  skipped  to  the  last  substantive  title  of  the  bill,  I will  now 
return  in  regular  sequence  to  title  III,  dealing;  With  desegregation  of 
public  facilities  ana  ^public  schools  and  authorizing  the  Attorney 
General  to  file  suit  fo  require  that  schools  and  other  facilities  be 
operated  free  from  discrimination.  And  on  that  section  Having  to 
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do  with  the  added  powers- of  the  Attorney  General  in  , sehqol  desegre- 
gation cases,  it  is  well,  tp  remember  that,  jt;is  12  yeai%-that  vfys  op. 
May  17, 19S4— -in  which.it  was  held  racial  segregation  in  the  public 
schools  to  be  inherently  unequal  and  hence  unconstitutional,  . . 

This  month  thousands  of  colored  schoolchildren  who  entered, first 
grade  after  that  great  decision  was  rendered  by  the  Supreme  Court 
will  graduate  from  high  school  without  having  benefited  , from  that 
ruling.  Their  entire  elementnrytsecondary  school  life  will  have  been' 
spent  in  a condition  of  inherent  inequality.  Unless  significant 
changes  occur  in  the  immediate  future,  additional  thousands  of  chil- 
dren will  be  totally  denied  the  benefits  of  the  Brown  decision.-  For, 
as  the  President  lias  pointed  out  in  his  message  to  Congress  on  this 
legislation,  only  1 in  13  colored  children  in  the  South  attends  school 
with  white  children;  and  I must  say  that  many  informed  sources  com, 
sider  this  estimate  to  be  on  the  optimistic  side.  In  the  North  thou- 
sands more  colored  students  spend  their  entire  school  careers  in  de 
facto  segregation. 

If  I may  interject  here,  Mr.  Chairman,  only  this  morning  the  New 
York  Times  recorded  ft  report  of  the  Board  of  Education  of  the 
City  of  New  York,  in  which  officially  the  board  pointed  out  that 
in  the  past  recent  years,  de  facto  segregated  schools  in  the  city  of 
New  York,  that  is  those  composed  predominantly  of  Puerto  Rican  or. 
Negro  or  both  have  “sharply  increased”  so  that  the  question  of  de 
facto  segregation  13  one  squarely  before  the  Congress.  It  is  not  a 
historical  matter.  It  is  right  here  in  our  own  presence^ , , . 

Senator  Kennedy  of  Massachusetts.  And  what  you  are  suggesting 
by  that  observation  is  that  it  should  be  a national  goal  and  a notional: 
policy  if  we  are  going  to  realize,  tlie  spirit  of  the  Brown  case,  and  that 
we  have  an  obligation  to  institute  positive  steps  to  insure  that  de  facto 
segregation  is  eliminated.  Is  that  correct?  , ; \ 

Mr.  Wilkins.  Yes,  Senator,  and  I would  say;  sir,  if  I may  be  per- 
mitted to  do  so,  that  your  own  advocacy  in  the  State  of  Massachusetts 
against  imbalance,  racial  imbalance'  in;  the  schools  and:  your  own 
record  there  is  one  entirely  in  keeping  with  the  spirit  of  tliis  legisla- 
tion and  with  the  needs  of  the  day. 

Massachusetts  under  the  stimulation  of  leaders  like  yoprself  , and 
others  in  vour  State  has  taken  official,  action  against  racial  imbalance 
in  the  schools  and  directed  its  cities;  to  correct  such  imbalance  on 
pain  of  having  their  State  assistance  withdrawn,  and  it  is  interesting 
tp  notc.that  only  this. week  the  School  Committee  of  Boston,  Mass., 

and  I am  sure  I am  not  telling  you  anything  hew- ; . . 

Senator  Kennedy  of.  Massachusetts.  :Thnt  is  right,  , , / 1 

Mr.  Wilkins  (continuing).  Has  ,reversed  iteelf  and  voted  xiham- 
mously  to  begirt  a program  of  correction  of  imbalance  because  some 
$4  million  in  State  aid  has  been  withheld  from  the, Boston  schools. 

I think  this  is  in  line  with  j our  owii  suggestion,. 

Senator  Kennedy  of.  Massachusetts.  It  is.  Th,e  point  that  is  still 
somewhat  distressing,  Mr.  Wilkins,  ;is  that  the  board  in ; Boston  still 
has  not  really  ^agreed  on  a final  program  for  the  bussing  of  students. 
They  are  meeting  at  the  present  .time  as  you  quite  accurately  pointed 
out.  The  State  is  presently  withholding  funds.  Ifowever,  ‘I  am  cer- 
tainly hopefql,  as  you  arm  that  there  can  be  reached,  in  the  not  too  dis- 
tant future,  a solution  to  the  problem. 
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I would  like  to  make  a comment  on  this  particular  subject  I think 
t)he  opportunity  of  withholding  funds  in  situations  such  as  this  is  some* 
thing  which  the  Congress  should  carefully  consider.  I have  intro- 
duced, legislation  that  would’ provide  for  various  school  communities 
the  opportunity  to  receive  Federal  assistance  and  Federal  funds  when  a 
school  ooard  or  it  school  district  is  attempting  to  reach  a racial  balance. 

This  would  provide  funds  first  of  all  for  different  kinds  of  technical 
help  and  assistance  in  drawing  up  boundaries  and  redesignating 
boundaries  to  provide  a point  of  balance. 

Secondly,  it  wotild  provide  funds  for  transportation  to  help  and 
assist  students  who  want  to  go  to  other  schools.  Funds  would  also  be 
available  to  consider  necessary  curriculum  changes. 

This  would  not  be  coercive  in  any  way,  but  it  would  offer  aid  to 
those  communities  and  school  districts  which  desire  assistance  in 
achieving  a better  balance. 

Mr.  Wilkins.  Yes. 

Senator  Kennedy  of  Massachusetts.  I know  you  haven’t  had  an  op- 
portunity to  consider  it,  but  X am  just  wondering  about  the  possibility 
of  two  approaches.  One,  involving  the  restriction  and  the  withhold- 
ing of  funds,  the  second,  offering  school  districts  the  opportunity  to 
receive  Federal  help  and  assistance,  if  they  are  sincerely  interested  in 
making  adjustment.  Do  you  feel  tnat  the  first  approach  is  worthy  of 
consideration? 

Mr.  Wilkins.  Senator,  I can -say  to  that  flatly  and  completely  that 
our  conference  and  our  association  has  always  been  in  favor  of  any 
inducements,  legal  and  constitutional,  to  induce  and  assist  the  school  ■ 
boards  and  school  districts  in  making  this  change.  In  fact,  immedi- 
ately after  the  1954  decision,  we  were  among  the  pioneer  advocates  of 
the  so-called  “carrot”  approach,  the  assistance  approach.  This  is  a 
strange  field. 

Senator  Kennedy  of  Massachusetts,  Yes. 

Mr.  Wilkins.  They  need  assistance.  It  is  an  extraordinary  drain 
on  school  budgets.  They  need  help.  They  need  the  training  of 
teacher’s  technicians,  the  study  of  boundaries,  transportation  problems, 
and  all  the  things  you  have  outlined^ 

Senator  Kennedy  of  Massachusetts.  Yes. 

Mr.  Wilkins.  So  that  there  is  no  conflict  here. 

Senator  Kennedy  of  Massachusetts.  Yes. 

Mr.  Wilkins.  In  fact,  we  are  for  any  constitutional  assault  that 
will  accomplish  the  diminution  aifd  the  abolition  of  de  facto  segrega- 
tion in  the  North.  ./  ‘ . 

In  that  connection  I would  like  to  emphasize  that  point  in  our  testi- 
mony on  the  freedom  of  choice  matter  which  we  touch  upon.  \ 

We  have  always  felt  that  the  executive  branch  of  Government 
had  a speical  obligation  to  implement  the  principles  enunciated  in 
the  Court’s  school  desegregation  opinion.  For  this  reason  we  sup- 
ported titles  III,  IV,  gnd  VI  of  the  Civil  Rights  Act  of  ,1964.  But 
Unfortunately  tfhe  resistance  to  the  right  to  enjoy  (equally  theiise  of 
public  schools  and  facilities  has  been  so  great  that  these  provisions  of. 
law,  while  helpful,  haVe  not  been  Able  to  secure  the  free  exercise  of 
constitutional  rights.  [Discharge  from  employment,  denial  o£  credit, 
refusal  to  renew  fawn  tenancy  agreements  and  other  economic  plies* 
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sures  have  been  exerted  against  those  seeking  rights  for  themselves 
or  their  children.  Where  these  tactics  have  proved  ineffective,; in- 
timidations subtle  and  overt  have  been  used.  : , t 

The  Department  of  Health,  Education,  and  Welfare  was.  given  the 
task  of  securing  compliance  with  title  VI.  . . ' ' 

Senator  Kennedy  of  Massachusetts.  Mr.  Wilkins,  with  your  per- 
mission we  will  recess  for  just  .a  few  moments  and  then  continue.  I 
am  needed  in  the  Labor  Committee. 

(Short  recess.) 

Senator  Kennedy  of  Massachusetts.  The  subcommittee  will  come  to 
order.  I appreciate  your  indulgence,  Mr.  Wilkins.  Continue. 

Mr.  Wilkins.  Thank  you,  Senator  Kennedy,  I was  saying  in  con- 
nection with  de  facto  segregation  and  with  segregation  in  the  South 
which  has  been  outlawed  that  previously  existed  oy  law,  title  VI  of 
the  1064  civil  rights  bill  and  its  enforcement  were  entrusted  to  the 
Department  of  Health,  Education,  and  Welfare,  and  that  freedom 
of  choice  lias  been  the  battle  cry  of  those  who  seek  to  cling  to  the  status 
quo.  But  they  have  refused  to  allow'  the  choice  to  be  nee.  Studies 
and  reports  published  and  complaints  filed  by  civil  rights  organiza- 
tions, including  American  Friends  Service  Committee,  SNOG,  the 
Urban  League,  Southern  Regional  Council,  the  JNAACP,  the  KAACP 
legal  defense  fund  and  others,  show  that  time  and  time  again  the 
choice  of  parents  has  been  thwarted  by  the  organized  opposition. 
Principals  and  teachers  have  been  used  to  influence  the  selection  of 
schools.  Threats  of  failures,  of  non participation  in  athletic  events 
and  other  extracurricular  activities,  have  been  utilized.  Discharges 
of  colored  teachers  have  been  widespread.  Transportation  has  been 
refused  to  colored  children  attending  desegregated  schools.  They 
have  been  psychologically  and  physically  harassed  inside  and  outside 
of  school  while  the  authorities  have  done  nothing,  yiolence  and  the 
threats  of  violence  have  been  the  last  resort  of  the  die-hard  segrega- 
tionists. Freedom  of  choice  is  segregation  with  a new  ritual. 

We  regret,  Mr.  Chairman,  that  the  Department  of  Health,  Educa- 
tion, and  Welfare,  either  through  its  inability  for  lack  Of  staff  or  be- 
cause of  the  conviction  of  some  of  the  people  below  the  high  admin- 
istrative level  and  conviction  of  Secretary  Gardner,  is  accepting  the 
freedom  of  choice  excuse  of  Southern  States  and  southern  school  dis- 
tricts as  evidence  of  compliance  with  title  VI,  and  that  as  a matter  of 
fact  the  southern  political  structure  as  represented  by  an  impressive 
number  of  Senator  and  Governors  lias  protested  and  resistea  the  so- 
called  guidelines  set  down  by  HEW  for  the  schools  who  are  to  comply 
with  title  VI. 

As  a matter  of  fact,  Mr.  Chairman,  these  guidelines  we  regard  as 
being  comparatively  mild.  They  are  not  by  any  means  as  strict  as 
we  would  have  them  be,  nor  did  the  Congress  provide  the  funds 
which  would  enable  HEW  to  police  this  title  as  we  wpuld  like  to  have 
it  policed.  In  effect,  HEW  here  in  Washington  must  accept  an  as- 
surance from  a school  board  in  deep  Florida  or  South  Carolina  or  Mis- 
sissippi or  Texas  which  says  that  “We  are  in  compliance,  we  have 
freedom  of  choice,  and  have  satisfied  your  guidelines,”  when  as  a 
matter  of  fact  e en  a casual  inspection  of  the  past,  record  or  the  present 
activity  would  demonstrate  that  the  guidelines  are  not  being  observed. 
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I don’t  have  to  cite  for  this  committee,  I am  sure,all  of  the  examples 
of  this  kind  of  thing  that  have  taken  place.  . < > : 

Senator  Kennedy  of  Massachusetts.  Mr.  TVilkinS,  I have  seen  sta- 
tistics that  point  out  that  there  is  only  1 Negro  child  in  18  attending 
schools  which  are  integrated;  Could  you  give  me  your  general  im- 
pression as  to  the  accuracy  of  that  figure  ? ' 

Mr.  Wilkins.  Senator,  our  impression  is  that  this  is  an  optimistic 
estimate.  I don’t  know,  of  course,  statistics  can  be  handled  in  a 
variety  of  ways. 

Senator  Kennedy  of  Massachusetts.  Yes. 

Mr.  Wilkins.  But  it  is  our  belief  from  the  information  that  we 
have,  and  we  don’t  have  the  investigative  facilities  or  the  resources, 
financial  resources  to  do  a complete  study,  that  to  say  that  1 in  IS  or 
1 in  13  i3  optimistic.  It  might  'be  more  nearly  1 in  20,  and  this  is' 
not  amazing  when  you  consider  that  in  the  first  10  years  of  the  de- 
cision of  the  Supreme  Court  in  Brown  v.  Board  of  Education , the  de- 
segregation rate  in  Southern  States  and  border  States  was  at  the 
rate  of  less  than  1 percent  a year,  and  that  even  in  these  statistics,  de- 
segregation was  counted  as  where  one  Negro  child  attended  one  school 
in  one  school  district,  and  that  school  district  was  then  said  to  be 
desegregated  and  was  counted  among  statistics. 

Now  less  than  that  I think  it  was  nine-tenths  of  1 percent  a year, 
that  was  the  average  rate,  and  the  only  reason  it  was  as  fat  as  that 
was  because  you  had  the  averages  of  Tennessee  and  West  Virginia  and 
Oklahoma  and  Missouri  and  Kentucky,  the  so-called  border  States, 
to  average  against  the  Deep  South  States.  Else  it  would  have  been 
nearer  to  four-tenths  of  1 percent  rather  than  nine-tenths  of  1 percent. 
So  that  when  we  consider  those  statistics,  Senator  Kennedy,  it  is  not 
unbelievable  that  the  present  rate  is  greater  or  less,  depending  on  your 
point  of  view,  than  1 in  12. 

I will  cite  a few  examples  to  show'  the  range  of  tactics  used.  In 
Wilcox  Comity.  Ala.,  the  school  superintendent  has  written  to  the 
parents  of  the  Negro  students  advising  the  children  to  return  to  their 
segregated  schools,  regardless'  of  what  the  Federal  Government  does. 
In  Coosa  Couiitv,  Ala.,  the  loss  of  welfare  benefits  was  threatened  if 
requests  for  school  transfers  were  not  withdrawn.  In  Mitchell 
County,  Ga.,  a parent  was  severely  beaten ; in  Burke  County  in  the 
same  State,  the  home  of  a child  attending  a desegregated  school  was 
shot  into.  In  a Maryland  community  a cross  was  burned  on  the  lawn 
of  a home  where  a student  livetC  ' These  represent  only  a sampling  of 
the  coercive  tactics  used.  The  Cumulative  effect  of  intimidation  and 
threats  has  been  to  discourage  many  parents  from  applying  for  trans- 
fer for  their  children ; many  mdre  have  withdrawn  their  children  after 
their  transfer  to  a desegregated  school. 

The  authority  of  the  Attorney  General  under  the  1904  act  to  file 
school  desegregation  suits  is  inadequate.  It  requires  a written  com- 
plaint to  invoke  its  use.  The  same  conditions  that  discourage  school 
transfer  applications^  discourage  complaints.  It  does  little  good  to 
say  that  such ‘complaints  are  confidential ; tlid  Negro  leaders  and  par- 
ents in  the  community  are  well  known  to  those  who  resort  to  terror. 

A new  approach  is  needed  under  which  the  initiative  for  filing  desegre- 
gation suits  is  placed  in  the  Attorney  General/ 
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There  is  another  compelling  reason  why  the  Attorney  General  should 
be  granted  this  authority.  ■ Title  VI  of  the  1964  act  reaches  only  those 
programs  and  communities  that  accept' Federal  funds.  The  14th 
amendment  reaches  all  public' schools  and  facilities.  Some  political 
leaders  see  the  refusal  of  Federal  funds  as'  a method  of  both  avoiding 
desegregation  and  grabbing  racist  political  headlines.  To  attain  these 
objectives  they  are  willing  to  compromise  the  future  of  their  State’s 
students,  both  white  and  colored,  by  denying  them  the  Federal  assist' 
mice  needed  to  bring  their  school  system  into  the  20th  century.  Al- 
ready over  100  school  districts  have  failed  to  even  file  plans  under  the 
relatively  mild  guidelines  issued  by  the  Office  of  Education  under 
title  VI.  Those  who  defy  the  Constitution  and  jeopardize  the  future 
of  thousands  of  young  people  must  be  convinced  by  the  Federal  Gov- 
ernment that  equal  educational  opportunity  is  the  national  policy, 
whether  or  not  Federal  funds  are  involved.  This  can  only 'be  done 
on  a scale  large  enough  to  make  it  convincing  by  the  Federal  Govern- 
ment, acting  through  its  chief  law  officer. 

We  welcome  the  inclusion  in  the  pending  bill  of  the  provisions  in 
title  IV  aimed  at  the  ghetto  system  that  disfigures  residential  areas  in 
all  parts  of  the  country.  With  the  whole  housing  market  dominated 
by  practices  of  discrimination,  one  finds  all  over  the  country  the  pat- 
tern of  the  central  city  with  ever  increasing  ghettoes  surrounded  by  a 
ring  of  completely  segregated  suburbs.  Because  of  their  confinement 
to  limited  areas,  minority  group  families  are  forced  into  doubling  up 
and  other  expedients  that  breed  slum  conditions,  with  resulting  in- 
creases in  delinquency,  fire  losses,  depressed  health  conditions,  and 
other  evils. 

No  less  important  is  the  fact  that  continued  bias  in  housingis  null i ty- 
ing gains  made  elsewhere  in  the  fight  against  inequality.  Residential 
segregation  means  segregation  in  schools,  playgrounds,  health  facili- 
ties, and  all  other  aspects  of  our  daily  lives.  It  is  primarily  responsible 
for  the  widespread  segregation  in  northern  urban  and  suburban  pub- 
lic schools.  It  has  even  impaired  the  job  opportunities  opened  up  by 
fair  employment  laws.  Finally,  it  is  the  most  potent  source  or  the 
intergroup  tension  that  too  often  explodes  in  violence— a fact  attested 
by  a fong  list  of  names  like  Cicero,  Rochester,  and  most  recently  Walts, 
and  only  this  week  Chicago,  where  the  Puerto  Ricans  are  reported  to 
have  been  in  the  midst  or  violence  with  the  Chicago  police  over  the 
shooting  of  a Puerto  Rican  there,  and  the  consequent  actions  and 
Attitudes  of  the  department.  All  ot  the  dispatches  from  Chicago  men  - 
tion  that  the  basic  cause  abscribed  to  this  fby  Puerto  Rican  leaders  was 
the  breakdown  of  communications  between  the  city  and  the  Puerto 
Rican  community. 

Now  I submit  that  this  housing  section  of  the  proposed  bill  is 
directed  at  eliminating  these  enclaves,  these  ethnic  enclaves  that  are 
so  easily  shut  off  in  communication  from  the  main  body  of  the  cities 
and  from  the  main  city  officials.  If  you  have  either  a segregated 
school  system  or  a segregated  housing  community  which  can  be  iso- 
lated, cut  off  from  the  mainstream  of  American  cities,  and  if  you  build 
fences  there  without  any  communication  by  reason  rf  this  exclusion, 
then  you  have  the  ingredients  there  of  a riot. 

Title  IV  of  the  present  bill  js  designed  to  come  to  grips  with  this 
problem.  It  would  bar  discrimination  not  only  by  the  owners  of 
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housing  but  also  by  their  agents  and  by  those  who  provide  necessary 
financing.  Most  important,  it  Would  apply  to  all  housing*  That  is  as 
it  should  be.  Recent  proposals,  for . example,  to  exclude  “Airs. 
Alurphy’s  boardinghouse*”  would  make  unnecessary  compromises  with 
principle.  Once  Congress  recognizes  that  housing  bias  works  a harm 
to  the,  national  interest  that  it  has  power  to  prevent,  it  should  do  the 
job  that  needs  to  be  done.  It  should  not  leave  pockets  of  bias  in  the 
housing  market. 

There  are  some  who  say  that  this  is  of  no  concern  of  government — 
that  the  salo  of  housing  is  a private  matter  to  be  left  to  the  whims  and 
prejudices  of  the  parties  involved.  This  ignores  the  realities  of  recent 
years.  Suburbia  as  it  now  exists  was  made  possible  largely  by  FHA 
and  VA  insured  financing.  Its  residents  are  served  by  facilities  con- 
structed with  Federal  assistance,  commute  to  work  over  highways  and 
are  treated  in  hospitals  built  with  Federal  funds. 

In  this  connection  we  read  just  this  week  of  the  new  plan  to  build 
a 120-mile-an-hour-train  communication  between  Boston  and  Wash- 
ington, and  this  is  being  pursued  with  Federal  funds.  All  of  the  re- 
search, all  of  the  building  of  the  experimental  trains,  all  of  the  assist- 
ance to  the  Pennsylvania  and  New  Haven  Railroads  for  the  creation  of 
rights-of-way,  curbs,  signals,  and  so  forth,  are  being  done  with  the 
initial  appropriation  of  $90  million  by  the  Federal  Government,  and 
to  say  that  private  enterprise  is  private  in  one  sense  but  public  when 
it  comes  to  getting  funds  from  the  Federal  Government,  and  that  the 
Government  cannot  step  in  and  set  up  any  regulations  is  leading  us 
down  a path  of  inconsistency. 

The  children  of  these  objectors  attend  schools  receiving  the  benefits 
of  Federal  programs.  To  say  that  it  is  no  concern  of  the  Federal 
Government  that  Negroes  are  denied  the  right,  to  live  in  these  com- 
munities that  would  not  exist  except  for  this  massive  Federal  assist- 
ance is  to  us  an  absurdity.  ■ 

I note  that  this  housing  section,  of  course,  has  caused  a great  deal 
of  discussion,  and  one  of  the  leading  discussants  is  the  eminent  and 
valuable  and  respected  and  colorful  Senator  from  Illinois,  the  Hon- 
orable Everett  AfcKinley  Dirksen.  Mr.  Dirksen  was  joined  by  a less 
colorful  witness  this  past  week,  the  president  of  the  National  Associa- 
tion of  Real  Estate  Boards.  But  their  philosophy  is  almost  identical. 

They  both  believe  that  it  is  a great  tragedy  and  threatens  the  end 
of  the  American  institution  of  free  enterprise  if  a man  cannot  sell  his 
property  to  whom  lie  wishes,  and  it  is  a great  crime  for  the  Govern- 
ment to  step,  in  and  to  say  to  whom’  he  may  not  sell.  These  people, 
including  the  good  Senator  from  Illinois  who  knows  better,  pretend  as 
though  there  had  never  been  any  restrictions  on  the  use  of  private 
property  and,  of  course,  this  is  simply  not  so. 

There  are  regulations  everywhere  on  the  use  of  private  property. 
The  first  that  must  occur  to  any  member  of  this  committee  and  to 
anyone  in  this  room  must  be  the  zoning  laws.  We  have  zoning  laws 
specifically; to  say  to  property  owners  that  you  may  pr  may  not,  do  this 
or  that  with  your  property.  It  must  set  so  many  feet  back  from  the 
sidewalk*  It  must,, do  this*  it  must  not  do  that.  i'  * ■ 

We  even  have  rent  control  laws  and  we  tell  them  what  rent^  they 
cap , charge,  and  we  have  laws  which  say  they  igay  not  evict  people 

, / - / i 


CIVIL  RIGHTS 

during  certain  times  under  certain  conditions.  So  that  if  , they  got 
a tenant  they:  are  stuck  with  him:  . . - . . 

And  we  also  have  laws  that  do  with  grazing  rights  out  here  onour 
great  wide  open  spaces.  A man  cannot  just  graze  his  cattle  wherever 
Tie  pleases.  He  has  to  graze  in  accordance  wjth  grazing  laws.  ( . 

He  may  not  huild  fences  over  his  land  in  certain  places. because  of 
Federal  restriction.  : .. 

It  was  once  cited  that  a man  who  owns  a shipment  of  hogs  or  cattle 
and  is  disposing  of  them  as  a private  owner  in  the  marketplace  and 

Sing  them  to  slaughterhouses  has  to  comply  with  ceitain  Federal 
Eitions  as  to  liow  long  he  may  keep  them  without  water  .and 
without  exercise.  .He.  must  open  up  the  cattle  trains  and  let  them 
out  and  feed  them  (and  exercise  them  and  water  them  at  certain 
intervals.  So  that  these  cows  are  not  his  property  to  do  absolutely 
as  he  pleases  with  them. 

We  have  laws  about  setbacks  and  easements  and  entrances,  sanitary 
codes,  sprinkler  systems,  and  a variety  of  other  safety  measures.  We 
have  never  regarded  it  as  an  invasion  of  privacy  to  be  involved  here, 
and  there  is  no  preservation  of  the  status  or  people.  . , 

This  discussion  of  housing  comes  in  the  realm,  Senator  Kennedy,  of 
the  discussion  of  God  and  home  and  mother,  and  takes  on  all  the  over- 
tones that  we  customarily  ascribe  to  these  so-called  sacred  subjects. 
Yet  the  people  who  say  this  never  raise  any  objection  when  it  is  dis- 
covered, for  example,  that  ladies  of  a certain  easy  profession  are  rent- 
ing apartments  in  the  most  exclusive  areas  say  of  the  East  Side  of  New 
York  and  have  gentleman  callers  at  ail  hours  of  the  day  and  night 
The  people  who  live  in  ^thos^  apartment  houses  dp  not  raise  any  objec- 
tion with  the  landlord,  ;pr;  if  jthiey  do,  it  has  no  force  and  effect,  and  one 
of  the  leading  kings,  of  the. underworld  ip  the  United  States  lived  on  a., 
certain  avenue  in  N©\Y  York  City  in  a very  plush,  duplex  apartment, 
and  lie  was  the  overlord  of  gambling, . prostitution  drugs,  and  God 
knows  what  else.  Yet  nobody  objected  to  his  staying  there  and  no- 
body said  that  nobody  should  interfere  with  him.  . 

Yet  if  the  Negro  family  went  to  church  every  , Sunday  and  sent 
kids  to  school  regularly  and  took  a hath  every  morning,  not  every 
Saturday  night,  tried  to  rent  Hint  apartment,  there  would  be  all  this 
palaver  about  privacy  and  about  the  use  of  a man’s  property,  about 


and  the  protection  of  mothers  and  the  future  of  the  children,  and  so  on 
and  so  forth,  ; ' ■,  . . 

We  simply  believe,  sir,  that  this  housing  provision  is  just  and  right, 
should  be  enacted.  ( ,=  ,r  ; ; , ; . 

Now  we  realize,  of  course,  that  there  is  a tremendous  investment  in- 
volved. The  National  Association  of  Neal  Estate  Boards  sejls  not 
only  houses  and  lots  but  it  sells  location  and  status  and  explosiveness 
and  a variety  of  other  things.  .It  all  goes  in  the,  price.  Probably  a 
$15,000.  house  has  a $5,000  status  tag  added  to,  it.  But  even  so,  we 
point—  '-V  ■ 

Senator  Kennedy.  Mr.  Wilkins,  would  part  of ; yourthomebe,  as 
related  to  title  :IV  j that  under  ;present  laws,  particularly  iu  the  field 
of  public  housing,  the  iFederal  Government  has  actually  helpedand 
assisted  in  the  continuation  of  segregation  in  many  of  our  urban  area.-*;? 

Mr.  Wilkins.  Yes,  it  has. 
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Senator  Kennedy.  Has  that  been  your ' ’ 

Mr.  Wilkins.  The.  Government  has  been  a partner  in  this,  sometimes 
iiiu*ohselongly,  -•  ; 

’ Senator  Kennedy.  That  b right.  • 

Mr.  Wilkins.  And  sometime,  without  meaning  to  be  so 

Senator  Kennedy.  That  is  right. 

Mr.  Wilkins.  But  nevertheless,  it  has  been  such  a partner.  'And  it 
has  made  certain  efforts  to  correct  these  in  the  regulations  it  has  handed 
Out,  but  these  fall  afoul  of  bureaucratic  interpretation  and  enforce- 
ment, so  that  actually  the  Federal  Government’s  position,  while  stated 
clearly,  has  not  been  enforced  effectively. 

Senator  Kennedy.  Public  housing  has  encouraged  the  continuation 
Or  the  perpetuation  of  segregation  in  many  instances.  Would  you  not 
also  agree,  that  it  has  been  through  FHA  and  VA  loans  that  suburban 
housing  has  really  been  built  up  and  established  in  recent  years  ? 

Mr;  Wilkins.  Oh,  indeed  so. 

Senator  Kennedy.  In  suburban  areas? 

Mr.  Wilkins.  Indeed  so. 

Senator  Kennedy.  So  actually,  the  interest  of  the  Federal  Govern- 
ment in  this  is  very  real  ? 

Mr.  Wilkins.  It  is  very  real. 

Senator  Kennedy.  That  is  right. 

Mr,  Wilkins.  In  terms  of  not  only  millions  of  dollars,  but  provid- 
ing living  space  for  our  people  and  therefore  the  Government  has,  it 
seems  to  me,  a right  to  make  these  housing  developments  available  to 
all  of  its  people  without  distinctions  between  them  on  the  basis  of  race. 
Why  should  the  Government  spend  hundreds  of  millions  of  dollars 
building  up  suburbs,  desirable  locations,  underwriting  builders  and 
guaranteeing  mortgages  to  provide  an  opportunity  tor  families  to 
escape  from  the  central  cities,  but  shall  say  to  the  black  families  that 
want  to  escape,  “You  cannot  do  it  because  this  would  be  a bad  nationnl 
policy”?  • ' 

Senator  Kennedy.  Is  it  not  true  that  a number  of  States  have  fair 
housing  laws  andt  that  the  States  thqt  do  have  it  contain  close  to  SO 
percent  of  the  Nation’s  population  ? 

Mr.  Wilkins.  I think  there  are,  Senator,  some  17  States. 

Senator  Kennedy.  That  is  correct. 

Mr.  Wilkins,  And  they  do.  They  have  about  half  the  population 
in  the  United  States.  This  suggestion  that  the  people  in  the  South  by 
a vote  of  their  own  representatives  have  recognized  this  area  as  a 
critical  one  to  be  corrected,  to  attempt  to  correct  it  through  legisla- 
ion,  and  the  Federal  Government  ought  not  to  follow  behind  these 
States.  1 \ 

As  a matter  of  fact,  the  Federal  Government  ought  to  be  out  in 
front.  I think  it  was  President  Hariy  Truman  who  said  as  long  ago 
as  1947  that  the  Federal  Government  cannot  wa  it  for  the  slowest  State 
• to  make  up  its  mind,  but  must  lead  the  way.  He  spoke  in  the  general 
field  of  civil  rights. 

Senator  Kennedy.  Yes*  - 

Mr.  Wilkins.  And  he  was  a true  prophet^  of  course.  But  here  we 
have  the  spectacle  of  17  States  and  some  municipalities  with  fair  hous- 
ing ordinances  out  in  f ront  of  the  Federal  Government.  : i . 
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Now,  ifyou  want  to  pursuethahsir,  onnationhl  policy,  we  hive 
established  the  national  policy  of  nondiscrimination  oh  face.  Wehavh 
done  it  through  legislative  enactment,  through  court  pronouncements 
and  throilgh  executive  action  aiid  through  the  statements  of  some  of 
our  great  Presidents,  including  your  late  brother.  ' ' ■ / 1 

The  policy  of  this  country  is  unmistakable:  The' official  national 
policy  is  against  racial  discrimination,  and  yet  in  this  one  greatarea, 
which  has  to  do  with  family  life,  with  the  rearing  of  children,  with 
the  inculcating  of  ideals,  with  the  open i rig  up  of : ambitions  and  the 
providing  of  opportunities  as  well  as  health,  welfare,  and  all  the 
things  that  we  glorify  in  America,  we  say  to  the  Negro,  “You  cannot 
have  this  because  you  are  not  the  right  color.” 

This  is  the  reason  why  we  are  for  the  enactment  of  this  provision, 
and  we  believe  that  it  ought  to  be  enacted. 

We  would  hope— we  do  not  want  to  get  into  an  argument  with  the 
Senator  from  Illinois  because  he  is  not  really  wrong.  He  is  just 
misguided.  But  we  would  hope  that  we  could  recruit  hiin  to  this 
position,  because  in  his  own  State  he  has  a growing  problem  there  as 
a result  of  this  housing  deprivation. 

Senator  Kennedy.  I think  the  point  you  make  is  very  well  taken. 
It  suggests  that  if  we  are  really  going  to  meet  the  problems  in  educa- 
tion, job  opportunities,  arid  the  other  areas  which  President  Johnson 
stressed  so  eloquently  in  his  address  at  Howard  University  a little 
oyer  a year  ago,  this  is  fundamental.  This  is  basic  to  achieving  those 
aims  and  those  goals. 

Would  you  not  agree? 

Mr.  Wilkins.  That  is  right,  Senator.  You  are  absolutely  right. 

I just  want  to  mention  briefly  the  proposals  we  have  for  amend- 
ments. We  are  for  all  these  sections.  We  propose  in  the  matter  of 
the  jury  selection  procedures  that  a trigger  be  constructed  based  on 
statistical  evidence  of  nonparticipation  of  Negroes  in  the  jury  service, 
that  this  trigger  be  included  in  the  bill  for  the  purpose  of  suspending 
discriminatory  State  qualifications  in  appointing  a Federal  official  to 
select  State  juries  where  discrimination  exists. 

I am  not  trying  to  spell  out  the  Retails  of  such  provisions.  Mr, 
Bauh,  who  has  the  technical  information,,  will  be  glad  to  supplement 
this*  ' _ • \ 

The  second  amendment  we  proposers  that  tH®  provisions  apply  to 
State  and  local  public  employment  practices,  because  one  of  the  aber- 
rations^  of  the  present  Bystem  in  the  administration  of  justice  in  mony 
areas  is  the  all-white  personnel  policy.  As  commentators  have 
pointed  out,  it  is  possible  for  a colored  defendant  to  be  arrested,  jailed, 
and  arraigned  and  indicted,  tried,  convicted,  and  fined  without  see- 
ing anything  but  white  faces  in  ^he  whole,  process  of.  the.  judicial 
procedure.  • w.  . 

Now  this  may  seem  at  first  blush  to  be  a small  matter,,  and  yet  it 
emphasizes  the  very  thing  that  not  only  this  bill  but;  our  whole  civil 
rights  action  is  endeavoring  to  get  rid  of ; namely,  the  racial  differen- 
tiation. And  if  it  is  impressed  upon  a Negro  plaintiff  or  defendant 
as  he  comes  into  contact  yvith  the  judicial  process  .that  he  is  'dealing 
here  with  them  over,  there.;  whh  are  white  against  me  Who  is  black,  if 
lie  gets ^ that  in  his  mind,  iio  matter • what  the  judicial. determination 
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She,  it  is  hard  for  him  to  conceive  of  it  as  being  just  and  on  the 
rather  thaphn  the  color  of  his  skin.  . 

J(  am  not  saying  tlpit  merely  one  person  byertheve  of  his  own  race 
would  completely  reassure, liim^  but  at  least  it  would  help  to. destroy 
that  persisting  suspicion  i|)  his  mind,  that  he  is  the  victim  of  the  judi- 
cial procedure  because  of  his  color  rather  than  because  of  any  crime  or 
alleged  criinehe  may  havehoniniitted,  • 

Senator  Kennedy.  X think  that  the  Southern  Regional  Council 
study  mentioned  that  in  ll  States  of  tlie  old  Confederacy,  28  court 
clerks  ' and  the  109p  jury  commissioners  attached  to  Federal  courts  were 
all  whites  and  were  all  appointed  by  65  white  district  j udges.  . 

Mr.  Wilkins,  Yes.  ; 

Well,  this  hears  out  my  point.  It  drives  home  to  a Negro  who  comes 
into  court  the  man  who  arrested  him  was  white,  the,  paddy  wagon  lie 
rode  in  was  driven  by  a white  man,  the  jailer  was  white*  tho  fingerprint 
man  was  white,  and  when  lie  came  up  for  arraignment  he  was  arraigned 
in  a white  court,  he  was  tried  by  a white  jury,  a white  judge  sat  there, 
and  if  he  was  convicted,  he  was  sent  back  to  jail  and  went  to  a white 
prison,  and  that  sort  of  thing,  the  jai lei’s  and  everybody  were  white, 
sometimes  he  feels  justifiably  so,  that  he  is  the  victim  of  color  injustice 
rather  than  justice, 

Mr.  Chairmati,  the  next  amendment  ire  suggest,  the  third  one,  is  in 
connection  with  the  persons  injured  because  of  race  in  their  efforts  to 
establish  racial  justice.  We  propose  that  an  indemnification  be  in* 
cl  uded  for  the  family,  for  the  survivors  of  al  1 victims. 

The  State  of  California  has  recently  experimented  with  this  legis- 
latively and  provided  indemnification.  The  contention  is  that  maybe 
this  ought  to  be  extended  to  all  crimes.  We  feel  that  because  this  is  a 
civil  rights  bill  and  these  people  are  being  punished  because  they  are 
advocating  conformity  with  civil  rights,  that  it  ought  to  be  restricted 
to  that.  But  we  do  urge  it  and  most  vigorously,  that  this  amendment 
be  included. 

The  final  amendment,  Mr.  Chairman,  is  to  ask  that  administrative 
enforcement  be  included  in  title  IY,  that  is  the  housing  title. 

This  provides  at  present  that  the  complainant  may  file  suit  in  court, 
and  this  is  a longl  time-consuming  matter  and  also  expensive,  and  he 
may  not  for  a variety  of  reasons  be  able  to  do  so.  But  an  administra- 
tive remedy  ought  to  be  provided  for  him,  so  that  he  could  go  and  make 
a complaint,  and  a hearihg  could  be  held,  and  a cease-and-desist  ruling 
could  he  handed  down.  This  would  follow  in  the  same  kind  of  case  as 
the  chairman  has  cited, of  the  Statp legislation  that  lias  been  passed. 
It  is  also  consistent  with  the  action  bf  t}ie  House  of  Representatives  in 
adopting  the  Hawkins  bill  providmgfor  administrative  enforcement 
pf  tne  equal  employment  opportunitylaw. 

Now*  Mr.  Chairman,'  these  suggestions  do  not  represent  a criticism 
of  the  administration’s  program,  nor  are  they  offered  in  derogation. 
We  believe  it  ‘would  be  a national  tragedy  if  Congress  failed  to  enact 
the  administration  hill.  Our  changes  he^e  suggested  are  advanced  as 
a supplement  in  the  same  matiiier  that  the  lead ershj p’con f erence  in  1054 
and  1965  offered*  suggestions  adopted  by  the.  Congress,  suggestions 
which  went  beyondthe  original  bfll  asintimdjiced. , 
The  time  has  come  tb  break  the  vicious  circle  tliftt  confines  Negroes 
to  second-class  hbusing  status.  This  cab  be  donc  oply  by  a total  Fed- 
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eral  program,  legislative  and  Executive. ; The  legislative  aspect  will 
commerce  with  the  adoption  of  title  IV.  It  will  hot  only  he  effective 
in  its  own  right;  it  win  stimulate  action  by  the  executive  branch  to 
make  housing  desegregation  a prime  goal  of  Federal  action. 

I cannot  complete  my  comments  without  reference  to  the  Presi- 
dent’s request  that  the  bill  sponsored  by  Congressman  Hawkins  (H.B. 
10005)  be  included  as  part  of  the  administration’s  program.  We  have 
already  gone  on  record  in  support  of  this  by  testifying  and  working 
for  its  passage.  ‘ 

Since  the  House  Has  already  passed  the  bill  with  overwhelming  bi- 
partisan support,  we  hope  the  Senate  will  include  it  as  part  of  the 
pending  bill  just  as  it  passed  the  Equal  Employment  Opportunity  Act 
as  title  VII  of  tlie  Civil  Bights  Act  of  1904. 

For  all  the  reasons  I have  noted,  we  will  work  for  the  passage  of  S. 
3296.  For  the  same  reasons,  however,  we  will  support  with  alrbur  re- 
sources efforts  to  make  this  bill  an  even  better  vehicle  for  the  protec- 
tion of  the  rights  of  those  persons  who  are  represented  by  our  com- 
bined organizations,  by  addition  of  reasonable,  constructive  amend- 
ments. 

At  the  May  5 meeting  of  the  leadership  conference,  to  which  I have 
previously  referred,  there  was  general  agreement  that  four  proposals 
met  this  criterion  and  should  be  specifically  brought  to  the  attention 
of  the  Congress. 

It  is  our  belief  that  the  jury  selection  procedures,  particularly  as 
they  relate  to  State  juries;  should  be  strengthened  to  better  assure  that 
the  prohibitions  against  discrimination  will  be  enforced.  We  are  all 
only  too  well  familiar  with  the  failure  of  reliance  on  case-by-case  ju- 
dicial procedures  to  assure  the  right  to  vote. 

Accordingly,  the  Congress  last  year  adopted  an  “automatic  trigger” 
to  suspend  State  literacy  requirements  and  to  appoint  Federal  ex- 
aminers for  the  election  processes.  V . 

We  propose  that  a similar  trigger,  based  on  Statistical  evidence  of 
nonparticipation  of  Negroes  in  jury  service,  be  included  in  the  bill, 
for  the  purpose  of  suspending discriminatory  State  qualifications  and 
appointing  a Federal  official  to  select  State  juries  where  discrimination 
exists.^ 

I will  not  attempt  to  spell  out  the  details  of  such  a provision.  One 
possible  approach  is  the  presumptive  method  contained  in  Congress- 
man Diggs’  bill  (H.R.  12807)  arid  other  House  bills,  and  in  S.  2923, 
sponsored  in  the  Senate  by  Senators  Douglas,  Case,  and  19  bipartisan 
colleagues. 

Another  would  be  a certification  by  the  Attorney  General  that  a 
given  statistical  formula  of  nonparticipation  Of  Negroes  in  jury  serv- 
ice hod  been  met.  We  are  confident  that  the  Senate  can  devise  and 
adopt  a more  expeditious  arid  effective  method  of  enforcement  than 
is  contained  in  the  present  administration  proposal. 

One  of  the  aberrations  of  the  present  system  of  the  administration  of 
justice  in  many  Areas  is  its.  alb  white  personnel  policy.  As  commenta- 
tors have  pointed  out,'  it  is  possible  for  a colored  defendant  to  be  ar- 
rested, jailed,  arraigned,  indicted,  triad,  convicted,  and  confined,  with- 
out seeing  anytlnh^biit  \Hiite  faces  in  the  whole  process  of  the  judicial 
procedures.  : 7 * •"  ; ' ' •'  ! " •'  ' 
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posed that  the  equalemplby  mient  law  (titleVII  of  the  1964  act) either 
as  now.  constituted  or  as  amended  by  the  Hawkins  bill,  be  amended  to 
cover  State  and  local  public  employment  practices. 

Next,  we  would  urge  the  Congress  to  give  most  serious  consideration 
to  establishing  a program  of  indemnification  for  persons  injured  be- 
cause,of,  race  or  their  efforts  to  establish  racial  justice,  along  the  lines 
of  the  Diggs'and  Douglas-Case  bills. 

There  are  those  who  say  that  such  a program  should  not  be  con- 
sidered unless  applied  to  all  victims  of  crime.  We  believe,  however, 
that  there  are  valid  reasons  for  beginning  this  program  with  indemnity 
cationfor  victim  sof  the  civil  rights  struggle.  ■ ^ 

This  is  a civil  rights  bill,  one  of  the  principal  purposes  of  which  is  to 
deter  violence  against  Negroes  and  civil  rights  workers.  It  is  our  bcl  ief 
that  the  Klan,  and  other  night  riders  and  perpetrators  of  violence, 
would  be  deterred  if  they  knew  their  victims  could  receive  an  award  of 
indemnification  and  that  they,  in  turn,  would  be  sued  by  the  TJ.S.  Gov- 
ernment for  the  amount  of  that  award. 

The  rights  here  protected  are  Federal  rights,  rooted  in  the  Constitu- 
tion. Therefore,  their  denial  or  abridgement  by  violence  is  a matter 
of  Federal  concern,  unlike  the  usual  crime,  whiph  is  primarily  within 
the  jurisdiction  of  local  government. 

Another  reason  for  Federal  interest  is  that  the  victims  of  these 
crimes  are  engaged  in  activities  that  further  the  national  policy  of 
equality  of  opportunity.  They  are  not  victimized,  os  are  most  persons 
subjected  to  criminal  assaults,  by,  chance,  but  are  specifically,  chosen 
because  of  their  efforts  to  make  the  Constitution  a living  reality. 

Medgar  Evers,  the  Chaney -Schwerner, -Goodman  trio,  Mi’s.  Liuzzo, 
Reverend:  Reeb  and  others  can  properly  be  compared  to  those  in  the 
service  of  their  country  in  Vietnam,  in  that  they  died  to  protect  nnd 
advance  our  American  ideals.  ... 

Finally,  we  feel  there , is  an  obligation  to  compensate  the  victims 
of  racial  violence  or  their  kin  because,  the  violence  to  which  they  aye 
subjected  results  from  governmental . action  in  the  true  sense.  This 
violence  stems  from  100  years  of  official.  State  action  suppressing  the 
constitutional  rights  of  Negro  citizens,  and  from  nearly  the  same 
length  of  Federal  indifference  ’ to  this  systematic  denial  of  rights. 
Surely, if  ever  an  institution  were  a creature  of  government,  itis  that 
of  racially  motivated  violence  to  suppress  legitimate  aspirations  of 
millions  ;of ' Negro  citizens  and  .th,eir  white  advocates.  That  the 
Government  should  now  indemnify  for  this  suppression  is  certainly 
not  too  much  to  ask. . a ; , > > - * 

The.  other  major,  change  we  ask  in  the  bill  la  that  administrative 
enforcement  be  included  ip  title  IV.  This  is  consistent  with  our 
long-established,  policy  of  supporting  administrative  enforcement  of 
civil  rights  statutes.  It  i$  also/consistent  with,  the  action  of  the  House 
of  Representatives  in  adopting  the  Hawlgns!  bill,  providing  for  admin- 
istrative , enforcement  .of  the  equal  employment  opjwrtumty  law, 

A few  of  the.  advantages  of  the  administrative  procedure  may  be 
mentioned. >;  ’j 
! First,  it-neutralizes  the  weU:knowni  fact  that  i^ictims  oidiscrimi? 
nation  are  rarely  in  a position  to  initiate  .and  carry  through  lengthy 
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court  proceedings.  Under  tlifl  administrative  process,  the  burden  is 
largely  lifted:  from  the  complainant  once_  he  invokes  thestqtutpry 
procedure,  v From  that  point  on,  the  administrative  agency  takes  oyer 
responsibility  for  carrying  out  the  public  purpose  or  preventing,  and 
remedying  violations  of  the  law;  , 

Second*  the  administrative  process  assures  expert  treatment'  jij 
dealing  with  a difficult 'and  frequently  technical  area.  Expertise  is 
needed  both  in  evaluating  the  facts  and  in  shaping  .the  appropriate 
remedy.  It  is  needed  also  in  the  vital  task  of  continuing,  supervision 
of  past  offenders.  . i , ^ 

Third,  an  administrative  agency  can  deal  with  whole  sectors  of  a 
problem  in  a unitary  fashion.;  This  is  difficult,  of  course,  acting  on 
a cose-by-case  basis.  Moreover^  the  agency  can  concentrate  its  forces 
at  the  points  most  in  need  of  corrective  action. 

Fourth,  the  administrative  process  protects  persons  against  un- 
warranted charges,  v The  agency  can  quicky  screen  out  those  charges 
of  bias  that  arise  out  of  pique,  misunderstanding,  or  vindictiveness. 
It  is  a well-known  fact  that  litigation  has  been  kept  at  a very  low 
level  under  all  administrative,  ^civil  rights  laws, 

These  considerations,  fully  buttressed  by  experience,  have  been  pep- 
suasive  with  the  State  legislatures,  In  State  after  State,  antibiae 
laws  of  the  old-fashioned  type  have  been  amended  to  provide,  for  ad- 
ministrative enforcement  arid  most  new  laws  contain  that  feature;  ■ . 

' At  present,  of  the  1$  fair-housing  laws  in  17>  IStato  and  the  District 
of  Columbia,  all  but. one  are  enforced  administratively.  The  ,cpr- 
responding  figures  for  employment  are  30  out.  of  35;  for  public 
accommodations;  23  out;  of  36,  . , 

It  should; be  noted  that, none  of  tlm evils  so  freely  predicted  for 
this  type  of  law  have  eventuated.  Neither  hotel  owners,  employers 
nor  housing ; developers ; have . been  harassed,  ;by  overzealous  bureau- 
crats, They  have  not  been  put  out.  of  business,  by  being  forced  to 
defend  themselves  against  floods  ofcomplaints.  / 

On  the  other  hand,  steady,  though, unfortunately  inadequate,  gains 
have  been  made  toward  practical  equality  of  opportunity. 

Administrative  enforcement  of  title  IV  should  supplement  rather 
than  replace  the  present,  enforcement  features  of  the  bill,  Iiy  many 
States,  parties  aggrieved , by  - discriminatory  practices  may.  make  an 
election  between  pling  a complaint ; with  the  State  antibias  agency 
and  bringing  their  own,  suit  in  court, : Although . experience : shows 
that  the  latter  alternative  is, rarely  used,  its  availability  is  a valuable 
epunter,  to  the  ever-present  danger  of  bureaucratic  Sluggishness.  , 

In  a conference;  coordinating  the;  legislative  interests  of  over  lftp 
separate  organizations, adhere  are, many , opinions  ns  to  other  changes 
that  would  improve  the  proposed  legislation,  and  each  organization 
retainsthe  right  to  suggest  additional  amendnywts  to  the  Congress. 
Put  the  four  changesT  «ave. urged,  represent  a firm  consensus. lyitliin 
the  leadership  conference  as  to  what  eiidl  rights  groups  should  sypj- 
port.  as  a minimum;,  r : ■ 

These  .suggestions  ,do  not  represent  a criticism  of  the  administra- 
te^ program,,  nor , are  they : offered  ip  derogation  of  it,  'IVe  belwye 
it  would,  be  a;  national  jtra^dy,  if  Congress  failed  to.  .enact,  the.  admm- 
istration bill.  V,.  . ....  . , . “ 
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Otir  changes  are  advanced  as  a supplement,  in  the  same  manner 
that  the  leadership  conference  in  1964  and  1965  offered  suggestions 
that  were  adopted  by  the  Congress — suggestions  that  went  beyond 
the  original  bill  as  introduced. 

It  is  our  hope  that  just  as  in  1964  and  1965,  the  voice  of  public 
dpinion  let  Congress  know  that  what  we  sought  was  reasonable, 
just,  and  practical;  it  will  again  convey  to’ the  Congress  the  sense  or 
necessity  and  urgency  for  the  strengthening  changes  we  advocate. 
Wo  shall  dedicate  our  efforts  to  seeing  that  tlire  message  is  relayed 
to  the  members  of  your  subcommittee,  committee,  and  the  full 
Congress. 

Finally,  in  closing,  Mr.  Chairman,  I would  like  to  have  a word  of 
supplementary  testimony  which  I filed  with  the  clerk,  but  I would 
like  to  read  it. 

Last  week  I talked  for  more  than  a half  hour  with  James  H.  Mere- 
dith in  his  hospital  room  in  Memphis,  June  7.  I addressed  two 
rallies  there,  one  crowd  packed  in  to  the  doors,  and  talked  with 
numbers  of  Negro  citizens  in  Memphis. 

My  estimate  is  that  the  mood  of  the  majority  of  the  Negro  com- 
munity at  present  is  one  of  slow-burning  anger  and  of  a growing 
feeling  that  the  method  of  the  law  is  not  helping  them  where  they 
hurt  most. 

They  nod  their  heads  and  they  agree  in  logic  that  the  path  of  law 
is  the  sensible  way.  But  they  look  at  the  gunning  down  of  James 
Meredith  by  a man  who  apparently  droVe  to  neat  the  ambush  point, 
packed  his  car,  took' his  time  in  rising  from  cover,  called  out 'to 
distinguish  Meredith  from  the  others,  and  then  fired  three  times. 
When  apprehended  in  a matter  of  minutes,  he  was  calmly  making 
his  way  back  to  his  parked  car.  J 

The  Negro  people  with  whom  I have  talked,  in  the  South  and  in 
the  North,  are  shocked  and  outraged  over  the  Meredith  ambush. 
They  feel  strongly  that  a law  is  needed  at  once  which  will  authorize 
Federal  action  against  this  kind  of  crime,  a law  which  will  operate 
from  the  outset  through  to  trial  and. verdict  in  a Federal  court. 

The  people — except  for  an  exceedingly  active  and  explosive 
minority — are  not  yet.  in  the  riot  mood  of  quick,  retaliatory,  and 
destructive  anger.  Their  anger  is  the  more  dangerous  kina  in  a 
society  based  upon  law  and' order;  they  are  being  instructed  by  the 
Meredith  shooting  and  by  a long  list  of  similar  shootings,  burnings, 
arid  killings  that  the  law  either  cannot  or  will  not  protect  them. 
They  suspect  strongly  that  when' they  seek  their  citizenship  rights 
in  arefts  where  hitherto  these  have  been  denied,  individual  white 
citizens,  confident  of  the  sympathy  of  a part  of  the  white  community, 
feel  free  to  become  terrorists  and  assassins. 

These  persons  know  that  too  often  they  can  depend  upon  Overt 
or  covert  assistance  on  tile  part  of  some  local  and  State  officials  ill 
law  enforcement  agencies.  • : 

They  know,  too,  that  they  have  little  to  fear  from  present  Federal 
laws,  since  non^  of  thesis  apply  diwctiy  arid  forcefully  to  their  aetiv- 
i ty.  These  people  kpoty,  too;  tb  at  present  federal  Statutes  compound 
their  inherent  weaknesses  through  cumbeHsoriie  procedures  hahipered 
at  every  turn  by  court  interpretation. . : These  rulings  haVe  given 
precedence,  even  in  bald  and  shocking  examples  of  State  court 
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actions,  to  local  and  State  peremptoryqnd  summary  procedures:  apd 
verdicts  where  Negro  citizens  have  been  the  .adversaries  of  white 
citizens.  . 

It  is  most  urgent,  therefore,  and  I cannot  say,  this  too  strongly,  ifr. 
Chairman,  that  there  be  prompt  and  favorable  action  by  the  0on- 

fress  on  the  pending  oivil  rights  bill.  The  deadly  assaults  upon 
fegroes  and  upon  the  advocates  of  their  cause  during  the  past  years 
have  been  savage  ones  upon  the  person.  Most,  of  these  have  gone 
unpunished,  some  without  even  the  initial  formality  of  an  arrest. 

Tiie  nature  Of  these  attacks  and  their  casual  disposition  are  erod- 
ing what  little  confidence  in  the  law  some  Negro  citizens  had  been 
able  to  maintain. 

If  the  present  civil  rights  bill  should  be  defeated  or  should  be 
enacted  in  on  emasculated  form,  the  assassins  will  have  won,  in  the 
minds  of  growing  numbers  of  Negro  citizens,  and  the  law  ana  demo- 
cratic processes  wall  have  lost.  , 

More  disturbingly— and  more  tragically— the  preachers  of  violent 
retaliatory  action  will  have  won;  more  converts  than  they  could  have 
enrolled  had  they  not  had  the  aid  of  the.  zealous  technicians  in  our 
legislatures.  The  legislators  have  been  backed  by  the  cooperative 
sympathy  of  those  whose  experience  with  the  law  have  never  included 
the  burning  down^of  one’s  home  or  one’s  church  and  the  wanton  slaying 
of  a loved  one.  • Not  one  white  Senator  or  Congressman,  for  example, 
has  ever  been  told  he  could  not  purchase  a home  or  rent  an  apartment 
because  he  is  white.  . ■ 


In  such  circumstances . all  people,  white  as  well  as  black,  are  be- 
wildered and  unconvinced  by  theoretical  arguments  on  the, .desirability 
of  law  as  against  potentially  explosive  and  blindly  resentful  punitive 
action.  ■ . . : < : ...  . . : . . ..  -j 


. Any  solid  beginning  on  interracial  peace,  must  contain  the  basic  re- 
quirement that  the  law  function  witfiout  regard  to  race  and  color. 
There  can  be  but  skepticism  among  Negro  citizens  on  any  phase,  of  a 
program  directed^  toward  eradicating  inequality  and  opening  .up  .op- 
portunities until  it  is  demonstriitad  in;  Unmistakable  fashion  that  the 
law  can  protect  Negrpes  from  personal  racial  persecution. 

; I*1  this  climate,,  so  potentially  damaging,  to  tho  Nation,  it  is  dismay- 
ing to1  have  the  report  that:  some  Members  of  the  House  were  restrained 
in.  their  attempt  and  suggestion:  .that  title  , V,t  the  title  authorizing 
Federal  action  in  cases  like  the  Meredith  shooting,  be  completely 
eliminated  from  the  pending;  bill..  V : •=. 

I cannot  imagine  a move  so<  slightly  in  Contact  with  the  .racial  facts 
of  life  in  19d6,  or  one  more  disastrous  hi  its  effect  upon  our  national 
life.;  -•  • , !..  . j ..  . • ..  ,.  •'  , f 

. Since  a swirly  as  February  those  persons  in  the  civil  rights  field  have 
been  met  with  the  question  on  the  possibility,  of  what  has  bfeeii  called 
a hot  slimmer,^  The  Answer  may  have  been  taken  out:  oft  their, 
mouths  by  ; the  sniper*  who  shot  James  Meredith  :in  the  back  June  6 as 
the  young  man  walked  peacefully  down  U.S.  Highway  W hear  Her* 
nando,MjSSf  y .»«  1 ;<!•(,,. !'  V ,,  I,'-;'..'-.  ;■ . ■) 'i!  i 

What  a tragedy  it  would  be  for  human  deCehCy  and  foran  ordered 
society  if  the  timidity  or  the  opportunism  or  the  plain  ignorance  of  Our 
lawmakers  should ’produce  legislation  that  will  deepen  the  despair ! of 
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the  helpless  and  reinforce  the  arrogance  of  the  architects  and  prac- 
titioners of  racial  oppression.  . 

On  such  a day  each  one  of  us  should  hide  our  faces  in  shame  and 
draw  a shroud  over  the  plaques  and  other  mementoes  of  our  national 
ideals.  ■ Before  the  world  we  would  stand  as  the  Nation  mighty  enough 
to  rebuild  the  European  Continent,  yet  one  too  weak  in  wHl  to  protect 
the  basic  physical  birthright  of  the  humblest  American  within  the 
borders  of  nis  own  country.  ■ 

Thank  yoii,  Mr,  Chairman. 

i Senator  Kennedy.  Mr.  Wilkins,  I want  to  commend  you  for  your 
testimony.  It  is  extremely  helpful  and  comprehensive.  I think  the 
suggestions  which  you  have  made  will  be  considered  very  carefully 
a nd  with  a great  deal  of  sympathy. 

Is  it  your'  feeling  and  the  feeling  of  the  Leadership  Conference  that 
while  the  passage  of  title  V,  whicli  deals  with  crimes  of  violence,  is 
certainly  an  important  and  a fundamental  part  of  this  legislation  that 
what  is  more  fundamental  is  an  attitude  which  can  really  be  corrected 
to  a substantial  and  significant  extent  only  by  the  acceptance  of  all 
the  various  provisions  of  this  bill,  especially  title  IV,  the  housing  sec- 
tion ? It  certainly  is  mine. 

I feel  that  inherent  in  the  shooting  of  Meredith  is  the  contempt  for 
Negroes  in  certain  parts  of  our  country.  I am  sure  that  much  of  this 
contempt  arises  out  of  misunderstandings  that  result  from  the  K ~;ro’s 
isolation  from  the  rest  of  society.  Thus  the  title  IV  provisions  are 
equally  as  important  because  they  are  designed  to  help  remedy  the 
ghetto  problem  and  to  remove  barriers  to  understanding. 

Mr.  Wilkins.  Senator,  I could  not  endorse  more  completely  this 
sentiment, 

I am  sure  you  recall  that  it  was  your  illustrious  brother  who  came 
to  the  conclusion  in  1963  that  we  could  not  enact  piecemeal  legislation. 
Consequently  he  sent  a 10-title  bill  to  the  Congress.  It  was  a compre- 
hensive bill  for  the  first  time  in  the  history  of  the  country. 

What  he  was  saying  by  that,  it  seems  to  m^  is  precisely  what  you 
are  saying  now  ana  what  I believe  the  leadership  conference  is  saying, 
and  that  is  as  long  as  you  separate  out  the  Negro  and  put  him  in  a 
special  position,  you  invite  the  contempt  and  the  differential  treat- 
ment on  the  part  of  other  citizens,  and  that  if  you  seek  to  correct  only 
one  phase  of  it,  you  leave  him  still  in  an  exposed  position  as  a de- 
tached member  of  society. 

I am  sure  my  colleagues,  Mr.  Mitchell  and  Mr.  Bauh,  have  comment 
on  this,  and  I want  to  thank  the  'Senator  for  going  really  to  the  bot- 
tom of  this  whole  thing.  It  is  of  a piece. 

I think  the  President  a year  ago  referred  to  it  as  a seamless  web, 
in  his  speech  at  Howard  University,  the  wholeiabric  of  discrimination 
and  racial  segregation,  and  unless  it  is  recognized  and  treated  in  some 
such  fash ion  as  we  have  indicated  here,  because  if  this  bill  is  chopped 
up  and  a piece  passed  here  and  the  other  piece  discarded,  it  will  still 
leave  the  Negro  exposed. ' • • • • . • 

Mr.  Bauh.  Mr,  Chairman,  I would  just  like  tp  make  two  points,  as 
Mr.  Wilkins  suggested  I do  so.  • > 

_ The  first  pomt  'is  that  (I  think  the  questions  of  ponstitutionality  of 
title  IV  are  not  raised  in  good  faith.  : Idojnot  think  that  there  is  any 
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longer  any  constitutional  question  concerning  the  powers  of  Congress 
to  deal  a civil  rights  matter. 

When  Senator  Dirksen  and  the  others  say  that  they  question  the  con- 
stitutionality, they  do  not  really  mean  that.  They  do  not  mean  that 
they  have  any  doubts  that  the  Supreme  Court  wilruphold  the  statute 
of  Congress.  Whitt  they  mean  is  they  have'  Some  idea  that  the  Supreme 
Court  should  not  do  so.  But  I respectfully  suggest  that  the  Supreme 
Court  is  the  highest  legal  body  in  this  land,  and  that  if  it  is  clear,  as 
I respectfully  suggest  it  is  clear,  that  the  Supreme  Court  will  Uphold 
title  IV  on  the  basis  of  its  invitation  for  action  of  this  kind  in  its  recent 
decisions,  then  I do  not  think  it  is  in  good  faith  to  say  “I  question  the 
contitutionality  * * 

I respectfully  suggest  that  both  under  the  commerce  clause  and  under 
section  5 of  the  14tn  amendment,  there  is  no  question  that  the  Supreme 
Court  would  uphold  title  IV,  and  that,  it  seems  to  me,  is  the  only 
question  put  before  the  Congress,  not  whether  a Senator  himself  wants 
the  Supreme  Court  to  do  that. 

Second,  I would  like  to  say  a word  about  the  four  amendments 
which  Mr.  Wilkins  referred  to. 

We  are  concerned  lest  the  absence  of  these  four  amendments  weaken 
the  bill  in  the  Congress  father  than  strengthen  it.  Without  these  four 
amendments,  there  is  a serious  question  whether  the  bill  is  strong 
enough  to  do  the  job.  We  think  you  will  get  more  support  with  the 
amendments  than  you  would  have  with  the  bill  in  its  present  form. 
(Atthis  point,  Senator  Javits  entered  the  hearing  rodm.) 

Mr.  Rauh.  Wo  are  concerned  lest  these  amendments  be  treated  as 
a mere  pro  forma  effort  on  our  part.  They  are  not.  Without  these 
four  amendments  there  will  be  a-  large  part  of  the  civil  rights  move- 
ment that  may  not  feel  they  can  really  give  every  thing  they  have  to  the 
bill,  and  we  strongly  urge  each  of  them  upon  you,  and  I would  be 
happy  to  answer  any  questions  about  the  four  amendments,  but  Mr. 
Wilkins  certainly  did  express,  did  state  them  accurately  and  well.  , 
With  the  last  question  which  you  put  to  Mr.  Wilkins?  concerning  the 
integration  of  the  problem,  I could  not  agree  with  his  answer  more. 

It  is  more  eloquent  that  I could  say  it,  so  I simply  subscribe  to  it. 

Mr.  Mitchell.  Mr.  Chairman,  I would  like  to  comment  on  that,  too. 
Before  I do,  I would  just  like  to  say  that  I think  your  action  at  a parade 
some  time  ago  is  an  illustration  of  what  must  be  done  when  you  ere 
confronted  with  practical  instances  of  discrimination.  It  is  my  recol- 
lection that  there  was  a parade,  and  that  some  Negro  participants  in 
that  parade  were  the  objects  of  persons  oii  the  sidelines  who  Were 
throwing  trash  arid  other  debris  at  them.  As  I understand  what  hap- 
pened from  the  newspaper  reports,  you  got  out  from  the  head  of  the 
parade  and  went  to  a place  where  the  trouble  was  occurring  and  pro- 
ceeded to  expose  yourself  to  the  same  missiles  that  were  possibly  aimed 
at  the  Negroes.  " , " 

I think  that  is  tile  kind  of  personal  commitment  we  need  oh  the 
art  of  public  officials  these  days,  if  we  are  to  save  the  country  fffom 
chaos  that  Comes  necessarily  after  jpeople  lose  hope.  | think  people 
Would  lose  hope  if  .the  amendments  that  we  have  spoken  abput  are  hot 
included,  and  I;  Wotild 'like  paf ticulafty  fp  stress, ’in  addition  fa ‘‘flits’’ 
others,  the  indemnification  amendmbrit,  because  yesterday  the 1 sub- 
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committee  of the. House  Judiciary  Committee,  bya  voice,  vote  as  1 
understand  it,  declined  to  include  that  amendment  in  the  bill.  ; 

■ •It  seems, to  me  this. is  a very  callous  thing  to  do  when  you  recognize 
that  in  many  of  these  instances  people  who  assert  their  constitutional 
rights  lose  their  homes,  their  ability,  to  make  a living,  and  their  lives, 
simply  because  they  have  taken  a stand  for  what  is  just. 

I hejie.ve  that  tlm  Government  of  the  United  States,  which  can  pro- 
tect people  in  hurricanes,  which  can  come  to  the  aid  of  persons  who 
are  stricken  by  earthquakes  in  Alaska,  and  which  can  reach  out  to 

iirotect  the  economic  interests  of  Spanish  farmers  who  lost  their 
and  because  we  dropped  an  atom  bomb  or  an  H-bomb  on  their 
property  and  therby  contaminated  the  soil,  it  is  my  belief  that  this 
same  government  ought  to  be  able. to  have  the  resources  and  the 
means  of  indemnifying  people  who  are  the  victims  of  problems  be- 
cause  they  took  a stanch for  human  rights. 

^Senator  Kennedy.  I would  like  to  ask  you  one  or  two  questions 
with  regard  to  the  suggestions  and  recommendations  you  made.  Mr. 
Kauh,  you  mentioned  the  advantages  of  an  automatic  trigger  in  title 
II,  the  State  jury  section. 

We  questioned  the  Attorney  General  on  this  point.  He  feels  that 
the.  current  legislation  would  be  sufficient  to  meet  what. I think  Mr.; 
Wilkins  has  pointed,  out  to  be  the  dramatic  inequities  as  far  as  the 
judicial  system  in  the  South. 

The  point  that  concerns  me  and  a number  of  the  other  members 
of  the  committee  is  that  it  appears  that  we  have  tried  a case-by-case 
approach  in  the  past  and  subsequently,  a year  or  two  after  wal’d  found 
ourselves  considering  the  kinds  of  approaches  which  were  utilized  in 
the.  administration  bill  with  regard  to  voting  rights. 

I am  wondering  if  you  would  develop  this  point  to  some  extent, 
describe  the  basis  for  the  conclusions  which  you  reached  here,  and  give 
the  reasons  why  you  believe  that  the  current  provisions  in  the  legisla- 
tion are.  not  suitable  to  do  the  job. 

Mr.JRAUH.  I would  like  very  much  to  do  that,  Senator  Kennedy. 
You  have  put  the  thing  very,  welj  when  you  referred  to  the  voting 
rights:  analogy.  . 

In  1957  Congress,  passed  a voting  rights  bill  .which  provided  for 
a case-by-case  method,  and  -7  years  . later  it  had  to  pass  another  bill, 
because  the  case-by-pase , method  had  not  worked.  I would  have 
thought  the  lesson  was  perfectly  clear  to  the  Justice  Department,  since 
they  lia^.bpep  the  ones  who  fpiv^years  had  been  unable  to  make  the 
voting  rights, tiling  work  under' a case-by-case, method, 

. We  suggested  that  we  wanted  to  inodel  the  1966  bill  on  the  1964  bill, 
not  on  the  1957  bill.  , 'They  rejected  our  contention! and  went  back  to 
the!95f  bill, 4 W!e  think  that  is  a mistake.  . i. 

,We  thjnk  it  shpuld  he  modeled  on  the  1964 , hill.  . The  simplest  way 
to  do  this  would  be  to  say  that  were  the  Attorney  General. makes  a 
finding  that  the  ratio,  of  Negrqps  on  a.  jury,  to  tlm  total  jury  service 
is  somucjbuimder  tyegfo  population  t6  total  population,  then  he  can 
send  in  a jury  (commissioner,  just  as  he  can  send  5 n.a  voting  registrar. 

This  is  our  first,  choice.  Ithinkit  isrjght-  T think  it  is  the  way 
to  do  it...  It  is  modeled  perfectly  on  the.  voting,, Rights  hill,  and  it  has 
already  been  upheld  by  the  Supreme  ..pou^t(  in  ■ /South „ OarpUm  v. 
Katzembwh,  / . 
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■'  If,  liowever,  I had  to  fall  back  fromthat  position,  wliichl  do  hot 
want  to  do.  but  if  I were  forced  t'pj  I would  say  better  than  the  present 
bill  would  be  some  procedure  whereby  if  the  Attorney  General  certifies 
that  the  ratio  is  such,  then  a commissioner  can  be  sent  in  there  tem- 
porarily while  the  matter  is  being  litigated. 

I prefer  the  first,  but  the  second*  too,  Would  seem  to  me  to' work. 
To  go  this  way  I am  afraid  what  is  going  to  happen  is,  the  people 
are  going  to  be  disappointed  again.  You  have  heard  Mr.  Wilkins  on 
what  happens  when  Negroes  today  are  disappoihted,  and  I cannot  add 
a word  to  that,  but  I can  say  that  I think  the  way  the  jury  provision  is 
now  written,  if  it  is  not  strengthened,  you  are  going  to  have  a lot  of 
disappointed  people  back  here  a year  from  today  saying  “Well,  there 
are  no  Negroes  on  the  juries  in  my  county,”  and,  of  course,  there  will  be 
a litigation  going  there  or  there  will  be  a litigation  in  some  of  the 
places. 

But  the  basic  thing  of  trying  to  get  a wholesale  revamping  of  the 
jury  system,  where  there  has  been  exclusion,  is  not  provided  for  in  the 
bill.  That  is  why  we  have  come  before  you  with  this  amendment  and 
why  we  have  come  before  the  House. 

Senator  Kennedy.  And  that  same  reasoning  has  applied  as  well  in 
the  fields  of  education  where  there  has  been  a case-by-case  and  district- 
by-district,  county-by-county  approach . Has  it  not? 

Mr.  Rauh.  Mr.  Wilkins  j ust  pointed  out  a very  goodanalogy.  You 
needed  title  VI  because  case  by  case  did  not  work  m education.  Case 
by  case  does  not  work,  and  we  are  most  anxious  to  get  an  automatic 
trigger  in  here,  and  we  would  just  hope  that  you  who  made  the  wonder- 
fulnght  last  year  for  the  poll  tax,  and  which  I believe  ultimately 
had ' a real  effect  on  the  outcome  of  the  poll  tax  fight,  which  is  now 
behind  us,  would  help  us  with  this. 

Senator  Kennedy.  Could  you  extend  this  same  reasoning  to  the 
title  IV  provisions  in  the  housing  section  ? 

Do  you  feel  that  there  should  be  provisions  made  to  have  an  admin- 
istrative agency  which  would  bear  the  responsibility  for  the  enforce- 
ment of  these  provisions  ns  well  as  judicial  machinery  to  implement 
it! 

Mr.  Rauii.  That  is  certainly  clear  of  the  housing,  that  speed  will 
come  from  an  administrative  agency.  I do  not  mean  that  they  are 
always  so  fast. 

Senator  Kennedy.  Yes.  - 

Mr.  Rauh.  We  have  got  some  criticism  about  the  speed  with  which 
the  Government  is  going1  on  the  1964  and  196B  laws,  but  it  does  speed 
it  up  from  what  you  will  have  if  we  have  to  go  to  court  every  time 
with  the  individual  himself.  So  that  certainly  the  comments  ai*e  apt, 
as  you  Suggest  on  the  housing; 

Now  on  the  education,  we  already  have  a wholesale  method,  if  the 
Government  will  use  it. 

Mr.  Wilkins  spoke  of  the  title  VI  slowness  of  Secretary  Gardner, 
and  we  are  quite  critical.  We  recognize  he  has  got  a lot  of  political 
pressure  on  him  from  the  other  side, but  we  feel  that  he  bas  been  given 
a bill  to  enforce,  and  that  you  have  a wholesale,  method  there  to  en- 
force it,  and  I cannot  thihik  of  an  automatic  trigger  there  really  to 
suggest  that  would  not  rather  discredit  ;my  belief  that  these  other 
things  are  workable. 
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For  exampK  to  suggest  an.  automatic  , trigger  with  the  Federal 
Government  taking  over  the  educational  system  I think  would  be  at 
this  moment  not  well  received,,  and  I would  rather-  not  make  that 
suggestion,  as  X would  feel  that  other  suggestions  that  we  make  here 
very  earnestly  are  colored  by  it,  I think  that  we  are  well  on  our  way 
in  education  if  Secretary  Gardner  will  really  enforce  title  VI,  and 
if  we  can  have  thip  additional  provision  for  suits  where  title  VI  does 
not  bring  Compliance.  ' t 

Senator  Kennedy.  Can  I ask  you  whether  from  your  own  experience 
and  from  the  studies  that  have  been  made  wliat  the  effect,  if  any, 
title  IV  will  have  on  the  valuation  of  property.  I know  that  you  are 
familiar  with  a number  of  studies  that  have  been  made. 

Could  you  give  us  the  results  of  these  studies  ? 

Mr.  Rauii.  As  far  as  I know,  and  I am  sure  Mr.  Mitchell  and  Mr. 
Wilkins  know  more,  it  simply  is  not  true  that,  real  estate  values  go 
down,  and  there  was  a very  good  study  that  I say  approximately  a 
year  ago  on  this  point. 

What  happens  is  that  in  particular  moments,  due  to  ugly  blockbust- 
ing and  vicious  real  estate  practices,  you  may  have  a temporary  reduc- 
tion in  values,  but  that  has  nothing  to  do  with  real  value.  What  hap- 
pens if  people  are  frightened  in  any  situation,  you  can  have  that  happen 
in  the  stock  market.  People  get  frightened  and  you  get  a temporary 
reduction  in  value.  But  the  real  value  is  still  there,  and  as  far  ns  the 
long  range  is  concerned,  there  is  not  the  slightest  evidence  of  reduc- 
tion in  values  in  any  study. 

I am  sure  Mr.  Wilkins  and  Mr.  Mitchell  agree. 

Mr.  WiLKi.vs.  Senator,  I endorse  this  of  course,  but  I recall  a study 
done  at  the  University  of  California  under  the  Commission  on  Race 
on  Housing,  in  which  Earl  Schwults,  the  past  chairman  of  the  board 
of  the  Bowery  Savings  Bank  was  general  chairman,  Earl  Schwults 
of  course  cannot  be  accused  of  being  a civil  rights  pink  liberal.  He 
is  a hardheaded  businessman  banker,  and  yet  this  study,  conducted 
at  the  University  of  Chicago,  in  seven  cities,  selected  cities  across  the 
country,  three  of  them  as  I repall  pn  the  west  coast,  showed  that  in 
controlled  experiments  in  the  observations  of  housing,  there  was  not 
only  no  depreciation  of  property,  but  an  actual  increase  in  some  in- 
stances in  the  value  of  property,  by  reason  of  Negroes  moving  in  the 
neighborhood. 

Actually  all  studies,  in  addition  to  the  University  of  California,  have 
shown  this  to  be  true. 

Mr.  Mitchetj,.  Mr,  Chairman,  I would  just  like  to  cite  the  testimony 
of  Mr.  William  Levitt,  ... 

Mr.  Levitt,  as  you  know,  is  one  of  the  great  builders  in  this  country 
and  we  have  tangled  with  him  quite  often  on  his  discriminatory  pol- 
icies. But  in  his  statement  to  the  House  he  said : 

Our  sales  volume  for  the  fiscal  year  just  completed — 

Presumably  referring  to  106B — 

came  to  some  $74  million.  That  Is  a fivefold  Increase  la  the  five  years  since  we 
began  to  sell  on  an  open  occupancy  basis.  Just  to  he'ep  things  In  the  right  per- 
spective, I wont  to  point  out  that  .this  growth  L not  in  Any  wny  attributable  to 
boom  conditions  in  the  homebulldlng  industry.  Obviously  integration, certainly 
has  not  hurt  us,  and  that  is  why  it  is  logical  to  believe  there  is  absolutely  no 
reason  for  anyone  to  fear  the  oconomc  impact'  of  title  IV  on  the  homebulldlng 
Industry. 
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He  further  testified,  in  response  to  a question,  that  he  had  no  trou- 
ble in  the  resale  of  property  that  had  been  occupied  by  Negroes,  and 
there  was  no  adverse  effect  on  velue.  , ; 

Senator  Kennedy.  I think  that  certainly  supports  another  study 
that  I saw  with  Dr.  LuigiLorenti,  who  did  a three-city  study,  San 
Francisco,  , Oakland,  and  ^Philadelphia.  Lorenti  compared  the  price 
movement  in  test  neighborhoods  with  those  in  similar  neighborhoods 
remaining  all  white  in  the  same  period.  He  maintained  85  percent  of 
the  cases  showed  upward  improvement  or  remained  stable, 

I think  all  these  demonstrate  fairly  conclusively  that  there  have 
been  a great  many  estimates  which  have  been  made  which  are  certainly 
not  su  bst  antiated  by  the  tests  that  have  been  made. 

I know  Senator  Javits  is  interested  in  developing  some  questions. 
I would  like  to  just  ask  you  one  final  question  for  now,  and  that  is,  ns 
I understand  title  IV.  we  have  to  recognize  that  this  is  not  going  to 
be  the  answer  to  all  tne  problems  in  housing,  and  you  are  really  not 
maintaining,  as  I understand  it  from  your  testimony,  that  it  will  be 
the  final  answer,  but  that  you  do  feel  that  it  is  a fundamental  answer, 
and  it  is  a question  of  both  of  national  policy  and  national  direction 
in  one  of  the  most  basic  areas,  and  you  feel  that  there  are  those  that 
say,  “Well,  this  is  not  going  to  be  the  answer,”  You  are  not  even 
suggesting  that  it  is  the  answer,  but  as  I gather,  what  you  are  saying 
is,  it  is  absolutely  fundamental  and  basic  and  that  if  we  are  going  to 
carry  through  the  purposes  of  the  1949  act  to  guarantee  to  alt  Amer- 
icans the  opportunity  to  own  homes  and  develop  and  grow  in  the  so- 
ciety, that  this  is  absolutely  fundamental  to  achieve  what  has  already 
been  stated  as  our  national  goals  in  the  field  of  housing. 

Mr.  Wilkins.  That  is  correct,  Senator,  We  do  not  maintain  that 
this  section  will  answer  all  the  housing  problems  or  cure  all  the  housr 
ing  ills  or  even  the  ills  in  the  area  of  race. 

Senator  Kennedy.  Yes, 

Mr.  Wilkins.  But  we  think  it  is  an  essential  beginning. 

Consider  just  two  items  if  you  will. 

First,  we  are  making  efforts  in  other  areas,  employment,  education, 
to  upgrade  Negroes.  We  are  telling  them  they  ought  to  be  better  citi- 
zens. they  ought  to  train  themselves,  they  ought  to  become  technically 
available.  The  jobs  are  here  and  the  corporations  are  hiring  them. 
And  they  are  getting  technical  and  managerial  salaries. 

Are  you  going  to  say  to  such  a man  who  trains  himself  and  moves 
into  a $15,000,  $20,000,  or  $25,000  job  that  he  has  to  live  in  a slum,  and 
that  he  cannot  move  into  a comfortable  apartment  ? So  that  if  we  do 
not  do  something  about  housing,  we  nullify  all  the  other  efforts  we  are 
making  in  the  fields  of  education  and  employment, 

The  second  point  is  that  we  feel  that  this  housing  measure  as  a 
broad  national  policy  will  encourage  people  like  Levitt,  who  want  to 
obey  the  law,  who  have  found  that  the  law  does  not  hurt  their  sales, 
and  many  others  even  in  the  Deep  South,  just  as  they  did  with  the 
Civil  Bights  Act  of  1964,  we  had  compliance  in  a surprising  number  of 
areas,  of  people  who  said,  “Well,  it  is  the  law  now  and  wo  want  to 
obey  the  law.” 

senator  Kennedy,  Very  good. 

Senator  Javits? 

Senator  Javits.  Thank  you,  Mr,  Chairman, 
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May  I express  my  Own  appreciation  to  the  Chair  for  keeping  this 
hearing  going  all  morning;  We  are  nil  very  much  engaged  on  urgent 
business.  I welcome  the  opportunity  to  question  the  witnesses. 

As  you  are  my  witnesses,  I will  do  nothing  to  impeach  you  I assure 
you.  Blit  I did  want  to  ask  you  this : How  do  you  feel  about  the 
question  of  a Presidential  Executive  order  in  lieu  of  title  IV? 

And  bearing  on  that,  the  grave  problem  which  I see  is  that  if  for 
any  reason  title  IV  should  be  watered  down,  or  should  be  defeated  on 
the  floor,  it  would  then  be  very  difficult  to  get  an  Executive  order. 
Yet  our  research  indicates  that  as  much  as  80  percent  of  the  housing 
in  the  Nation  could  be  covered  by  an  Executive  order,  that  is,  by 
escalating  the  famous  1003  order. 

Mr.  Wilkins,  Senator,  our  feeling  is  that  always  if  you  can  get 
something  in  legislation  it  is  better  than  having  an  Executive  order. 
We  ha  ve  no  doubt  that  ail  Executive  order  properly  drawn  and  issued 
and  properly  enforced  and  observed  might  cover  80  percent  of  the 
bousing.  Hut  it  is  our  belief,  and  the  Leadership  Conference  on  Civil 
Rights  debated  this  for  months  on  end,  that  the  law  was  preferable 
to  Executive  orders. 

Now  we  had  before  us  President.  Kennedy’s  Executive  order  which 
was  issued  in  1962,  if  I recall,  and  it  has  been  notable  for  the  fact  that 
it  has  not  been  observed.  It  was  drawn  in  good  faith.  It  applied 
to  a certain  segment  of  the  housing  problem.  But  even  in  that  seg- 
ment, it  has  not  been  enforced. 

And  you  face  also  the  difficulty  of  the  interpretation  of  an  Execu- 
tive order  as  being  the  will  of  one  man. 

Senator  Javits.  He  happens  to  be  the  President. 

Mr.  Wilkins.  He  happens  to  be  the  President,  but  nevertheless,  in 
the  eyes  of  Americans,  as  1 am  sure  you  recognize,  both  with  respect 
to  Republican  Presidents,  witness  our  last  one,  and  the  present  one, 
they  all  had  their  areas  of  opposition,  even  within  their  own  parties. 
So  that  we  cannot  afford  to  discount  this  attitude  that  an  Executive 
order  represents  the  will  of  one  man.  It  was  not  issued  by  a court. 
It  was  not  issued  and  passed  by  the  Congress.  It  is  just  what  he  says. 
And  in  this  sense  of  a touchy  field,  that  interpretation  is  not  likely  "to 
be  given  large  weight. 

In  addition  to  that,  there  is  the  difficulty  of  policing,  enforcing. 
You  recall  the  difficulty  of  getting  FHA  regulations  changed.  It  took 
10  or  16  years. 

Senator  Javito,  I was  a party  to  that. 

Mr.  Wilkins.  You  were  a party,  that  is  right.  For  that  reason, 
not  because  we  are  opposed  to  Executive  orders,  nor  to  the  idea  behind 
it.  or  the  purpose,  but  just  as  a matter  of  feasibility  and  effectiveness, 
we  feel  that  the  law  is  better. 

I do  not  know  whether  there  are  any  technical  answers  that  Mr. 
Rnuh  or  Mr.  Mitchell  have  to  add  to  this. 

Senator  Javits.  You  say  that  on  balance,  notwithstanding  the  fact 
that  80  percent  of  housing  might  be  covered  by  the  Executive  order; 
is  that  correct,  Mr.  Wilkins?  * 

Mr.  Wilkins.  'Mr.  Ragli 

Senator  Javits.  I want  to  get  your  judgment  because  you  are  the 
leader  here.  , 

Mr.  Wilkins.  Yes.  X am  only  here  interpreting  our  debate.  We 
debated  and  arrived  at  this  conclusion. 
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Senator  Javits.  All  right)  that  is  all  I want  to  know.’  You  arrived 
at  this  conclusion  ¥ , ,.i’ 

Mr.  Wilkins.  That  this  is  preferable,  that  legislation  is  preferable 
to  the  Executive  orders.  . . .•  • •.  ' 

Senator  Javits,  We  will  get  to  Mr.  Bauh  and  Mr.  Mitchell  in  a 
minute.,:  . • • . . , i 

Mr.  Wilkins.  Yes. 

Senator  Javits.  You  know  that  X will  never  deny  them  the  right 
to  be  heard.  But  I am  anxious  to  pursue  one  thing  with  you. 

Under  those  circumstances,  is  it  not  a fact  that  title  IV  becomes  the 
critical  part  of  this  bill,  because  we  are  in  great  danger  here.  We  are 
in  greater  danger  with  title  IV  than  wo  are  in  any  other  title.  We 
can  come  back  to  any  other  title,  but  with  this  one  we  give  the  possi- 
bility of  an  Executive  order,  we  accept  the  hazards  of  legislation. 
Therefore,  title  IV  becomes  the  focus  of  the  bill,  does  it  not? 

Mr.  Wilkins.  Oh,  yes. 

Senator  Javits.  And  so  talk  of  giving  up  title  IV,  watering  it  down, 
letting  it  go  because  without  it  we  will  get  the  whole  bill  passed  faster, 
you  reject  that,  do  you  not? 

Mr.  Wilkins.  Yes.  We  considered  all  the  hazards,  Senator,  of  the 
legislation,  and  it  strikes  us  that  whatever  becomes  of  title  IV,  that  the 
Congress  nor  the  country,  neither  one  will  be  able  to  dodge  this  ques- 
tion of  housing. 

Now  if  we  were  to  say,  speaking  only  strategically  now,  if  we  were 
to  say  we  will  give  up  title  IV  and  we  will  take  the  rest  of  the  bill, 
because  it  is  a tough  area,  and  we  will  try  to  settle  title  IV  with  an 
Executive  order,  and  we  will  just  have  this  bill  dealing  with  this,  we 
have  found  in  the  civil  rights  movement  the  minute  you  name  a prior- 
ity, all  the  guns  are  trained  on  that  priority.  If  we  remove  housing 
from  this  bill,  all  the  guns  will  be  trained  on  some  other  section  of  the 
bill. 

In  this  case  we  want  all  of  it.  I cannot  stress  this  too  strongly.  And 
we  recognize  the  hazards.  But  we  also  rest  in  the  conclusion  that  hous- 
ing is  an  issue  that  this  country  will  never  be  able  to  dodge,  whether 
it  talks  about  Executive  orders  or  legislation  or  how  tough  it  is  or 
whether  it  endangers,  this,  that  and  the  other.  The  fact  is  that  we 
have  got  to  face  up  to  housing  either  in  1966  or  1967  or  1968.  We  can 
postpone  it  or  play  with  it  in  Executive  orders,  pieces  of  paper,  legis- 
lation, court  orders  or  what  have  you,  but  we  have  got  to  face  it. 

Senator  Javits.  So  that  you  would  say  I gather  that  the  housing 
discrimination  problem  must  be  dealt  with  if  Congress  is  really  to  do 
its  job  in  the  Civil  Bights  Act  of  1966. 

Mr.  Wilkins.  If  you,  mean  by  that  question  that  we  will  regard 
it  os  a failure  of  the  Congress  if.  it  does  not  deal  with  the  Housing 
Act,  I would  say  we  would  regard  it  as  a failure  but  not  the  complete 
failure,  if  you  mean  by  that  to  say  that  other  sections  of  the  bill  which 
might  survive  wi  11  be  of  no  consequence. 

Senator  J avits.  No,  I do  not  say  that  at  all, 

Mr.  Wilkins.  Very  good. 

Senator  Javits.  You  see,  you  are  leaders.  You  are  the  leadership 
conference.  There  are  Congressmen  and  Senators  who  want  to  know 
what  you  think.  ' 

Mr.  Wilkins.  Yes. 
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Senator  Javits.  They  are  not  bound  to  follow  it. 

Mr.  Wilkins.  I understand.  > 

Senator  Javits.  They  want  to  know  whwt  you  think. 

Mr.  Wilkins.  We  are  trying  to  make  it  plain. 

Senator  Javits.  Good.  That  is  what  I am  trying  to  help  you  do 
because  I think  that  is  the  service  that  questioning  by  a committee 
performs, 

Now  did  you,  before  the  President  sent  up  this  bill,  urge  him  to 
issue  an  Executive  order  f ■ 

Mr.  Wilkins.  Yes,  we  did.  We  joined  with  others  in  the  request 
for  an  Executive  order  on  housing,  because  we  have  never  left  the 
housing  issue  out  of  the  total  civil  rights  picture.  It  has  never  been 
far  behind  any  immediate  consideration,  and  we  have  persisted  in  it. 
We  have  persisted  for  expansion,  for  example,  of  President  Kennedy’s 
order.  But  we  came  to  the  conclusion,  and  helped  along  by  adherents 
of  legislative  procedure,  that  it  would  be  helpful.  I do  not  think  any- 
body can  maintain  that  this  administration^  which  runs  certain  risks 
in  certain  areas  of  the  country  because  of  certain  (expressions  on  the 
civil  rights  issue,  would  deliberately  pick  out  an  issue  which  is  as  sensi- 
tive and  as  touchy  as  housing  equality  legislation,  and  back  it  without 
the  conviction  that  tli  is  was  a channel  to  effective  results. 

Senator  Javits.  Did  the  leadership  conference  recommend  legisla- 
tion or  was  their  effort  directed  toward  an  Executive  order? 

It  is  true  that  now  you  have  decided  to  follow  the  legislative  path, 
but  did  you  people  recommend  legislation  rather  than  an  Executive 
order? 

Mr.  Wilkins.  We  were  in  the  early  stages  discussing  the  advisa- 
bility of  an  Executive  order,  and  in  the  course  of  the  discussion  and 
the  give  and  take  back  and  forth,  we  have  some  38  or  40  legislative 
agents  who  give  us  the  benefit  of  their  advice  on  practical  dealings 
with  Sen  at  ore  and  Congressmen,  and  in  the  debate  back  and  forth  on 
this,  we  came  to  the  conclusion,  we  moved  from  the  Executive  order 
to  the  legislative  approach. 

Mr.  Mitchell.  Senator  Javits,  I do  think  the  record  ought  to  show, 
though,  that  the  National  Association  for  the  Advancement  of  Colored 
People  has  consistently  always  advocated  the  passage  of  housing  leg- 
islation, and  the  only  reason  the  leadership  conference  was  in  the 
position  of  asking  for  an  Executive  order  was  because  at  the  White 
House  Planning  Conference,  those  who  are  most  active  in  the  housing 
field  asked  us  to  support  the  effort  to  get  an  Executive  order,  and  we, 
in  an  effort  to  be  cooperative,  did  so. 

But  I think  there  is  nothing  hr  our  record  which  shows  that  we 
have  failed  to  give  priority  to  the  legislative  approach. 

Senator  Javits.  Mr,  Wilkins,  I know  from  mv  assistant  that  you 
gentlemen  were  rather  harsh  on  the  minority  leader,  Mr.  Dirksen,  on 
this  subject. 

Mr.  Wilkins.  No,  I think  we  were  very 

Senator  Javits.  Very  fair? 

Mr.  Wilkins.  Oh,  very. 

Senator  JaVits.  In  pursuance  of  this  fairness,  may  I ask  you  this 
question?  1 : , 

Mr.  Wilkins.  Yes. 
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Senator  Javits.  You  recall,  do  you  not,  that  Senator  'Dirksen  was 
pretty  vehement  on  the  question  of  the  public  accommodations  section 
of  the  1964  act ; is  that  not  true  ¥ 

Mr.  Wilkins.  That  is  right. 

Senator  Javits,  And  that  ultimately  he  was  credited  with  being— 
I will  not  say  the  principle  architect,  though  I think  that  is  correct— 
certainly  a principal  architect  of  the  inclusion  of  a public  accommoda- 
tions section  in  the  1904  act.  Under  those  circumstances,  do  you  think 
we  ought  to  quite  give  up  on  him  on  this  one  ? 

Mr.  Wilkins.  Well,  X refer  the  Senator  to  iny  testimony,  which 
ended  with  the  expression  that  we  might  yet  convert  Senator  Dirksen, 
and  with  respect  to  his  role  in  the  public  accommodations  section,  I 
believe  the  word  “catalyst”  rather  than  the  architect  of  the  final 
solution. 

I think  Senator  Dirksen  was  most  helpful  there  and  everyone  now 
realizes  it  and  acknowledges  it.  I w is  the  first  one  to  say  so  to  him. 
Senator  Javits.  You  were.  You  were  very  generous. 

Mr.  Wilkins.  I was  the  first  one,  and  we  have  not  given  up  on 
Senator  Dirksen  at  all.  We  do  not  condemn  him  outright.  Of 
course,  since  he  is  a master  in  this  field,  we  cannot  match  him  in  the 
exchange  of  what  might  be  called  pleasantries  on  this  matter.  But  in 
our  weak  way  we  did  express  the  hope  that  he  would  come  back  to  the 
mourners’  bench  and  eventually  be  converted. 

Senator  Javits.  I have  great  hope.  It  is  unilateral  at  the  moment, 
but  I have  great  .hope  that  our  history  in  1904  may  repeat  itself. 

Finally,  Mr.  Wilkins,  my  assistant  tells  me  that  you  raised  a rather 
interesting  question,  which  interests  me  for  obvious  reasons,  that  white 
Senators  perhaps  do  not  know  what  housing  discrimination  means. 

Mr.  Wilktns.  No.  I had  you  in  mind  when  I wrote  that  sentence, 
sir.  I had  you  in  mind  when  I wrote  that  sentence.  The  sentence 
was  that  white  Senators  and  Congressmen  have  never  had  the  experi- 
ence of  being  told  that  they  cannot  buy  a home  or  rent  an  apartment 
because  they  are  white. 

I was  fully  aware  that  some  Senators,  sir,  had  been  refused  homes 
because  of  their  religious  affiliations,  and  we  know  about  that,  and 
of  course  we  decried  it  at  the  time. 

Senator  Javits,  It  does  not  hurt  any  less,  I am  sure  you  understand. 
Mr.  Wilkins.  Yes;  it  does  not  hurt  any  less,  but  I was  careful  I 
think  to  protect  my  flanks  in  that  matter. 

Senator  Javits.  All  right. 

Now  finally,  gentlemen,  these  amendments  which  you  suggest  have 
all  been  offeredT  They  will  be  before  the  committee.  They  will  be 
before  the  Senate.  I have  offered  them,  but  only  as  an  instrument. 

Will  yon  be  good  enough  to  give  us  the  benefit  of  a memorandum, 
a critique  of  iny  amendments  or  perhaps  others  that  have  already  been 
offered,  because  I have  the  greatest  respect  for  the  expertise  of  Mr. 
Ranh  and  Mr.  Mitchell  in  this  area.  Give  us  your  ideas  on  the  subject 
so  that  when  we  come  to  offering  the  bill  we  will  have  the  benefit  of 
a polished  and  chiseled  bill.  Your  views  on  my  indemnification 
amendment  would  be  particularly  valuable.  That  amendment,  inci- 
dentally, in  my  judgment,  is  based  upon  compensation  for  a century 
of  repression  and  neglect,  in  which  the  Federal  Government  played 
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direct  part,’ because  Senator  Ervin  I think  has  quite  properly  dial* 
longed  ub  to  ask  ourselves  if  we  want  a general  policy  of  compensation 
for  the  victims  of  all  crimes,  or  all  violations  of  the  Constitution.  1 
think  we  have  to  make  the  point  that  we  are  compensating  for  a 
century  of  neglect  and  repression  and  default  of  duty  on  the  part  of 
the  Federal  Government. 

My  amendment  suggests  a $10  million  fund  so  that  there  need  not 
be  annual  appropriations,  and  uses  the  experience  which  we  have  in 
war  claims,  to  establish  a fund.  So  if  you  can  now  or  in  due  course 
give  us  your  critique  of  that,  it  would  he  greatly  appreciated. 

Mr.  Mitchell.  I would  like  to  comment  on  that  amendment,  Sen- 
ator Javits,  and  commend  you  for  your  boldness  in  facing  up  to  what 
is  a real  problem.  I ain  in  the  category  of  some  of  the  Negroes  Mr. 
Wilkins  was  talking  about  who  have  a deep  sense  of  anger  about 
some  of  the  unjust  aspects  of  the  law.  Many  times  around  hero  I have 
been  reassured  by  your  championship  of  constructive  things.  This 
is  one  of  the  times. 

It  is  inconceivable  to  me  that  this  Congress  would  dodge  its  responsi- 
bility to  help  the  widows,  the  maimed,  and  the  orphaned  by  making 
funds  available  as  you  have  proposed.  There  is  only  a slight  difference 
between  what  you  propose  and  wliat  was  surreptitiously  knocked  out  in 
the  House  Judiciary  Committee  yesterday,  in  an  effort  to  meet  what 
we  consider  the  legitimate  requests. 

We  made  a ceiling  of  $50,000  for  awards  in  indemnification,  and 
also  we  attempted  to  relate  it  to  the  provisions  of  the  bill,  section  501-A 
I believe  it  was,  in  order  to  make  certain  that  this  was  not  just  a shot- 
gun approach  providing  indemnification  for  any  kind  of  little  crime, 
as  some  people  objected  to. 

But  even  with  that  effort  on  our  part  to  be  constructive  and  reason- 
able, the  committee  did  not  have  the  willingness,  I would  like  to  use 
another  word  but  some  of  those  people  are  my  friends  and  I do  not 
want  to  say  anything  too  critical,  but  they  did  not  have  the  willingness 
to  put  this  in,  and  I want  to  thank  you  for  doing  it. 

I think  your  proposal  is  tremendous.  It  is  my  belief  that  we  would 
certainly  be  100  percent  for  it. 

Mr.  Wilkins.  Mr.  Chairman,  may  I say  that  in  that  connection, 
in  connection  with  Mr.  Mitchell’s  answer  to  Senator  Javits,  I join  in  the 
commendation  and  I want  to  point  out  one  example,  Senator,  of  this 
application  of  this  indemnification.  The  president  of  the  NAACP 
chapter  in  Natchez,  Miss.,  is  a mnn  by  the  name  of  Metcalf,  who  worked 
at  the  Armstrong  Tire  & Rubber  .Co.  there  in  Natchez  and  who  had 
finished  4 hours  of  overtime  and  left  Jiis  job  and  went  out  to  the  park- 
ing lot  to  get  in  his  ca  r and  go  home,  stepped  on  the  starter  and.  a bomb 
exploded  and  he  is  a cripple  for  life.  lie  cannot  work  at  the  Arm- 
strong Tire  & Rubber  Co.  any  more.  He  cannot  finish  the  purchase 
of  a home  that  he  started, 

Here  is  a man  who  is  deprived  of  his  right  to  earn  a living  as  well 
ns  the  use  of  lus  limbs,  not  because  he  committed  ally  crime,  robbed 
anybody  or  bamboozled  anybody,  or  embezzled  any  money,  or  did  any- 
thing except  to  head  up^a  campaign  for  voter  registration  among  the 
Negro  citizens  of  Natchez.  This  was  the  extent  of  his  “crime.”  He 
was  simply  seeking  to  register  peoplr  to,  exercise  their  right  io  vote 
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nnd  for  this  he  is  a cripple  for  life  and  mubt  sit  around  in  a whefalchait 
or  hobble  around  on  crutches.  ' '■  t ' 

In  such  a case  indemnification  is  a must,  and  I don’t  see  how  anybody 
can  deny  it.  . , ' V - 

Senator  Javits.  Mr.  Wilkins,  one  thing  that  we  do  not  see  BUough  m 
civil  rights  debates  is  indignation.  It  is  unbelievable  what  we  tolerate 
in  the  fashion  of  gentlemen,  murders,  beatings,  bombings,  killing  of 
little  children — all  in  the  name  of  cool  arid  lofty  debate.  Again  I 
would  like  to  close  by  saying  that  the  attitude  of  the  Negro  people  has 
been  one  of  the  most  extraordinary  examples  in  history  of  discipline 
and  restraint  and,  I hasten  to  point  out,  that  is  why  they  are  getting 
somewhere.  The  other  way  they  would  get,  in  my  judgment,  nowhere. 
They  must  continue  such  discipline  and  restraint,  and  I hope  you 
gentlemen  will  continue  to  lead  in  that  direction.  But  this  doesn’t 
stop,  and  shouldn’t  stop,  some  of  the  rest  of  us  from  showing  indigna- 
tion during  the  course  of  this  very,  very  historic  process  which  is  try- 
ing to  make  up  for  so  many  decades  of  the  deepest  kind  of  injustice. 
Thank  you,  Mr.  Chairman.  • 

Senator  Kennedy.  I want  to  once  again  express  the  appreciation  of 
the  members  of  the  committee  for  your  appearance  htfre,  Mr.  Wilkins. 
Excuse  me,  the  counsel  has  some  questions. 

Mr.  Atjtry.  I will  try  not  to  be  long,  Mr.  Chairman.  Mr.  Wilkins, 
in  connection  with  your  statement  concerning  what  Senator  Dirksen 
said  about  the  sanctity  of  the  home  and  right  to  privacy,  I thought 
that  I should  read — because  I knew  if  the  chairman  were  here  that 
lie  would — a short  quote  from  Mr.  Justice  Douglas’  opinion  in  Marsh 
v.  Alabama : 

The  Bill  of  Rights  as  applied  to  tile  States  through  the  clue  process  clause  of 
the  14th  amendment  casts  Its  weight  on  the  side  of  privacy  of  homes.  The  third 
amendment  which  extends  to  quartering  soldiers  in  private  ‘homes  radiates  that 
philosophy.  The  fourth  amendment,  .while  concerned  with  official  Invasions  xpt 
privacy  through  searches  and  seizures,  la  eloquent  testimony  to  the  sanctity  of  - 
private  premises,  for  even  when  the  police  enter  private  precincts  they  piust  with 
rare  exceptions  come  armed  with  a warrant  Issued  by  a magistrate.  A private 
person  has  no  standing  to  obtaid  pven  limited  access,  The  principle,  that  n man's 
- home  la  his  castle  is  basic  to  our  system  of  Jurisprudence. 

Do  you  have  any  comment  on  that  statement,  either  you  or  Mr. 
Rauh  ? . 

Mr.  Wilkins.  I really  don’t.  Privacy  isn’t  involved  in  this  at  all, 
of  the  kind  quoted  in  this!  . ^ , 

Mr.  Rauii.  Mr.  Wilkins’  statement  is  perfect.  It  is  ridiculous  to 
compare  the  maxim  that  a tnan’s  home  is  his  castle  with  his  right  to 
sell  it.  It  is  his  castle  because  he  lives  there  and  someone  shouldn’t 
come  in  there  and  take  away  his  rights.  But  when  he  sells  that  docu- 
ment, that  house,  that  castle,  it  no  longer  remains  as  that.  To  compare 
the  fact  that  you  can’t  intrude  upon  a man’s  home  when  he  is  there 
and  living  in  it  with  his  right  to  sell  itdiscrimiriatorily  is  a non  sequi- 
tur.  There  is  just  no  relationship  between  the  two  problems. 

Mr.  Atjtry.  Certainly,  in  a sale  that  is  a distinction.  How  about 
Mrs.  Murphy,  that  lady  we  keep  alluding  to,  who  supplements  her 
social  security  by  rentingjOut  a room 
Mr.  Wilkins.  I don’t  know  about  Mrs,  Murphy  from  the  stand- 
point of  what  Senator  Javits  referred  to  as  the  area  of  cool  and  Intel- 
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lectukl  debate,'  but  I would  say  that  if  Mrs.  Murphy  advertises  her 
home  as  one  in  which  rooms  can  be  rented  by  transients,  then  Mrs. 
Murphy  has  no  right  to  differentiate  between  the  transients  who  come 
thero,  unless  she  wants  to  say  that  they  must  not  be  drunk  or  disor- 
derly ; but  on  the  basis  of  race  or  religion,  if  anybody  presents  them- 
selves and  wants  to  live  in  a tourist  home  for  the  night  and  pay  the 
rate,  and  is  as  far  as  can  be  determined  an  orderly  person,  then  I don’t 
believe  Mrs.  Murphy  ought  to  be  excluded  from  this,  because  we  come 
here,  as  I am  sure  the  Senator  would  recognize  but  wouldn’t  acknowl- 
edge, we  come  here  to  the  point  of  thB  differentiation  between  citizens 
■on  the  basis  of  race  and  religion,  and  the  courts  and  the  legislature,  the 
Congress  have  said  that  the  national  policy  will  not  permit  such  dif- 
ferentiation.' 

I have  no  doubt  that  people  possess  these  in  their  own  minds.  We 
all  have  our  personal  prejudices.  I have  my  own.  But  these  cannot 
be  made  public  policy.  If  you  have  any  waj  of  enforcing  your  private 
prejudices,  for  example,  if  you  want  to  go  and  live  in  the  deep  recesses 
of  the  Sierra  Nevada  Mountains  in  order  to  get  away  from  either  Ne- 
groes or  Indians  or  Mexicans  or  Catholics  or  whatever  you  choose,  that 
as  your  right  andprivilege. 

Mr.  Autry.  Mr.  Wilkins,  I think  you  made  very  clear  in  your  col- 
loquy with  Senator  Javits,  that  no  exceptions  should  be  made  to  cover- 
age of  title  IV.  Because  possible  exceptions  have  been  mentioned 
so  often  in  the  press  recently^  it  is  important  that  your  opinion  be  in 
the  record.  Is  it  correct  that  there  should  be  no  exceptions  to  the 
coverage  of  title  IV  as  it  is  presently  writen  even  as  to  owner- 
occupied  dwellings  or  as  to  religious  homes  ? 

Mr,  Wilkins.  We  think  title  IV  ought  to  be  enacted  with  the  addi- 
tion of  the  amendment  we  suggest  on  administrative  remedies.  We 
don’t  think  title  IV  is  a monumental  piece  of  legislation  that  will  cure 
all  housing  ills,  as  I attempted  to  make  clear  to  Senator  Kennedy,  but 
it  certainly  is  a desirable  piece  of  legislation. 

Mr.  Autby.  I think  you  did  make  that  clear.  However,  since  you 
mention  it,  your  own  State  of  New  York,  I believe,  has  as  strong  a 
State  law  as  any  other  State.  Has  this  State  law  had  a great  impact 
on  the  ghetto? 

Mr.  Wilkins.  It  hasn’t  had  a great  impact  on  the  ghetto  nor  lias  it 
produced  the  terrible  consequences  that  the  opponents  maintained.  It 
hasn’t,  for  example,  depreciated  property.  It  hasn’t  destroyed  real 
estate  value, 9.  It  hasn’t  interfered  with  real  estate  brokers  pursuing 
their  profession.  It  hasn’t  done  any  of  the  things  that  the  detractors 
of  this  type  of  legislation  say.  *■ 

Now  as  far  as  removing  ghettos  is  concerned,  no  law  except,  a hous- 
ing law  with  adequate  relocation  provisions  is  going  to  melt  solid 
masses  of  populations  settled  in  one  spot.  But  the  important  thing,  it 
seems  to  us,  is  that  there  shall  lio  no  restriction  based  upon  race  or 
ethnic  origin  or  religion  upon  those  who  may  want  to  or  who  reach 
the  point  of  their  ability  to  escape  such  ghettos.  , 

I am  fond  of  saying  that  there  are  Negroes  living  in  Harlem  whom 

5rou  could  not  get  out  <ff  Hnrlem  with  a team  of  oXen.  They  simply 
ove  Harlem  and  they  hre  not  going  to  ifiove,  You  can  offer,  them  a 
gold-plated  acre  in  Westchester  and  they  will  hot  go  there,  just  like 
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there  are  Jewish  people  who  still  live  on  the  Lower  East  Side  of  New 
York  and  who  haven’t  moved  to  Riverside  Drive,  who  haven’t  moved 
to  West  End  Avenue,  who  haven’t  moved1  to  Grand  Concourse,  and 
are  not  interested  in  Park  Avenue  or  Fifth  Avenue,  and  there  are 
Germans  who  live  in  Yorktown  in  New  York  who  lived  there  for  years 
and  who  will  continue  to  live  there  for  years.  But  nobody:  tells  a 
German  in  Yorktown  that  lie  caimot  get  out  of  Yorktotfn  if  he  does 
want  to  go  to  Park  Avenue,  and  that  is  what  we  fuel  as  to  this 
legislation.  > 

Mr,  Autry.  I understand  that.  It  lias  been  alleged  before  the  com* 
mittee  that  title  IV  would  have  a sizable  impact  on  eliminating  the 
ghetto  and  that  was  the  reason  I asked  the  question. 

Mr.  Wilkins.  It  will  help  to  eliminate  the  ghetto,  but  it  won’t  hap- 
pen tomorrow  morning, 

Mr.  Autry.  In  connection  with  elimination  of  the  ghetto,  I am  sure 
you  are  familiar  with  neighborhoods  around  the  country  which  have 
been  integrated  voluntarily.  I believe  that  this  is  usually  maintained 
as  an  integrated  neighborhood  by  a voluntary  quota  system.  Is  that 
correct? 

Mr.  Wilkins.  I don't  know.  I am  frank  to  say  that  I don’t  know 
‘ the  devices,  if  any,  that  are  used.  But  I do  know  there  is  a growing 
number  of  integrated  neighborhoods.  There  is  a street,  for  example, 
in  the  Bronx  in  New  York  which  claims  to  have  had  an  integrated  his- 
tory for  about  40  years,  one  street  I think,  Fox  Avenue  or  Fox  Street. 

I am  not  sure  about  it. 

But  how  it  was  maintained,  whether  it  had  a quota  system  or  not  or 
whether  it  just  maintained  itself,  I don’t  know.  But  the  people  there 
are  very  proud  of  the  fact  that  for  40  years  Negroes  and  whites  have 
lived  on  this  same  street. 

Mr.  Autry.  I wonder  if  these  integrated  neighborhoods  maintained 
by  voluntarily  imposed  quotas  would  be  destroyed  by  title  IV. 

Mr.  Wilkins.  I don’t  think  so.  I don’t  see  how  any  piece  of  legis- 
lation that  advises  what  you  practice  every  day  could  destroy  what  you 
practice. 

Mr,  Autry,  So  that  the  spirit  of  title  IV  would  overcome  the  letter 
ofit? 

Mr.  Wilkins.  I don’t  see  that.  I see  the  opposition  to  title  IV  in 
two  great  categories.  One  is  the  entrenched,  organized,  and  under- 
standably biased  real  estate  category/  and  the  other  is  in  the  category 
of  homeowners  who  have  been  brainwashed  into  believing  that  the 

Presence  of  Negroes  or  other  different  people — we  had  the  same  preju- 
ice against  the  Irish  when  they  first  came  here.  They  said  to  have 
Irish  m the  neighbrohood  would  ruin  the  neighborhood.  Now  they 
are  so  glad  to  have  Irish  in  the  neighborhood. 

Mr.  Autry.  It  is  a status  symbol, 

Mr.  Wilkins.'  But  this  argument  was  against  the  Irish,  it  was 
against  the  Italians,  it  was  against  the  Jews,  it  was  against  the  .Hun- 
garians, and  it  is  against— in  Chicago,  for  example,  it  is  against  the 
hillbillies  who  come  from  Apalachia,  and  even  among  the  Negroes  it 
was  against  the  new  migrants  who  came  fresh  from  the  plantations  of 
the  South.  > 

But  all  of  these  fade  it  seems  to  me  in  front  of  this  kind  of  legisla- 
tion; In  fact  this  legislation  ought  to  be  regarded  as  an  educational 
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tool  to  bringthese  people  closer  to  the  American  ideal.  You  know  we 
can  always  find  a law  when  we  want  to. 

I was  interested  to  see  how  quickly  we  came  up  with  legislation  or 
suggested  legislation— it  hasn’t  Been  enacted  yet — when  we  found  that 
certificates  of  deposit  paying  5 and  6 *4  percent  were  draining  billions 
of  dollars  from  savings  and  loan  associations,  who  couldn’t  pay;  5% 
percent,  and  the  commercial  banks  were  draining  off  this  money  which 
was  ordinarily  going  into  home  mortgages,  and  right  away  we  went 
and  enacted  a law  or  are  proposing  a law  to  make  it  impossible  or  dif- 
ficult or  to  prescribe  the  means  by  which  commercial  banks  will  issue 
certificates  of  deposit  and  making  it  illegal  for  them  to  do  so  under 
certain  circumstances,  and  thus  offering  protection  to  the  savings  and 
loan  associations.  Well,  if  you  can  protect  savings  and  loan  associa- 
tions, and  if  the  law  is  a good  thing  for  that,  why  is  not  the  law  a- 

f ood  tiling  for  providing  housing  for  Negroes  on  an  unsegregated 
asis  ? We  are  a society  or  laws. 

Mr.  Amur.  Thank  you,  Mr.  Wilkins.  Mr.  Rauli,  did  I understand 
you  correctly  that  the  duty  of  Congress  on  this  legislation  is  to  con- 
sider its  desirability.  But  as  far  as  the  constitutional  questions  are 
concerned,  you  feel  that  they  should  be  left  to  the  Supreme  Court,  as 
the  Supreme  Court  has  in  your  opinion  expressed  itself  that  such  a 
law  would  be  constitutional? 

Mr.  Rauh.  I don’t  know  if  I agree  with  that  exactly,  but  in  general 
I agree  with  that.  It  seems  to  me  that  where  the  Supremo  Court  has 
gone  as  far  as  it  lias  in  civil  rights,  to  make  clear  that  this  is  a national 
problem,  whicli  can  be  dealt  with  by  Congress,  where  only  last  month 
they  upheld  the  Kennedy- Javits  amendment,  which  everybody  was 
saying  was  so  doubtful  as  to  its  constitutionality  and  they  didn’t  have 
any  trouble  with  it  at  all,  where  this  situation  is  clear,  I am  saying 
that  most  of  the  senatorial  talk  on  constitutionality,  and  especially  the 
junior  Senator  from  Illinois  is  not  saying  this  is  unconstitutional. 
What  he  is  saying  is,  “I  wish  it  were  unconstitutional,”  because  lie 
knows  that  the  Supreme  Court  would  uphold  title  IV.  So  what  he  is 
saying  is  not  that  is  it  unconstitutional,  not  that  the  Supreme  Court 
will  knock  it  out,:  but  that  “If  I were  on  the  Court  I would  knock  it 
out.”  Now  he  is  not  on  the  Court  and  it  is  unlikely  that  President 
Johnson  is  going  to  appoint  him.  The  fact  of  the  matter  is  that  the 
judges  who  nave  been  appointed  to  the  Court  and  who  have  been  con- 
firmed by  the  Senate  will  uphold  this,  and  that  the  job  is  to  compare 
the  statute  with  the  decisions  that  have  already  been  rendered,  and  one 
who  compares  the^  statute  with  the  decisions  that  have  already  been 
rendered  can  have  no  doubt  about  jts  constitutionality.  Therefore,  I 
say  that  all  He  is  really  doing  is  not  deciding  constitutionality  in  the 
sense  of  what  the  Supreme  Court  would  hold,  but  he  is  deciding  a kind 
of  a political  constitutionality  that  I don’t  think  is  correct. 

Mr.  Autry.  But  isn’t  it  true  thougli  that  the  Court  does  give  a pre- 
sumption of  constitutionality  to  all  acts  of  Congress,  and  that  legis- 
lators must  satisfy  themselves  in  their  own  consciences  and  minds 
that  it  is  constitutional  before  they  send  it  to  the  Court?  Isn’t  it  in 
that  sense  their  duty  tp  consider  constitutionality  aside  from  this  pre- 
sumption which  the  Court  gives  to  acts  of  Congress?  , I 

Mr.  Rauh;  Their,  duty  is  to  try  and  make  sure  that  what  they  are  I 
presenting  willin  all  probability  meet  the  requirements  of  the  Supremo  I 
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Court,  arid  here  there  isn’t  even  any  tettsoriable  doubt  as  td’ W^at?the 
Supreme’  Court  would  do  in  this  kind  of* situation;1  ' :v’“v  -r>i 

For  any  Senator  to  say,  “I  don’t  like  this  because  even  though  the 
Supreme  CoUrt  will  uphold  it,  L don’t  think  it  should  ” that  is  floe  a 
constitutional  argument.  That  is  a political  argument,  because  the. 
Constitution  is  what  the  Supreme  Court  says' it  is,  at  the  particular 
moment,  and  here  there  is  no  question.  The  Senator  has  a perfect 
right  to  get  up  and  say,  “I  know  the  Supreme^  Court  would  uphold 
this,  but  that  is  nothing  to  me.  I don’t  think  it  should.”  t All  I anv 
saying  is  that  that  is  not  a constitutional  argument,  That  is  a politi- 
cal argument  of  his  own,  namely  that  he  doesn’t  think  that  we  should* 
pass  this  because  lie  doesn’t  think  it  is  within  the  Constitution. 

Mr.  Autry.  I am  not  sure  there  is  disagreement;  hut  for  the  record 
I will  just  read  two  sentences  into  the  record  from  UjS.  v.  Gambling 
Devices^  3443  U.S.  441  at  440 : 

This  Court  does  and  should  accord  a strong  presumption  of  constitutionality 
to  Acts  of  Congress.  This  Is  not  a mere  polite  gesture.  It  Is  a deference  due  to 
deliberate  judgment  by  constitutional  majorities  of  tbe  two  Houses  of  Congress 
that  an  Act  is  within  their  delegated  power  or  is  necessary  and  proper  to 
execution  of  that  power. 

As  I say,  I am  not  sure  there  is  any  disagreement,  but  for  the  record 
this  is  the  Court’s  view. 

Now,  if  I con  just  ask  you  some  technical  questions,  Mr.  Bauh. 
You  have  a copy  of  3296  ? 

Mr,  Bauh.  Yes. 

Mr.  Autry.  At  the  bottom  of  page  5 and  the  top  of  6 there  is. 
designated  a form  which  all  prospective  jurors  are  required  to  fill 
out.  The  American  Civil  Union  and  the  Anti- Defamation  League 
have  suggested  that  the  question  of  religion  be  deleted.  I believe 
the  Attorney  General,  as  I understood  him,  agreed  that  since  he  lias 
no  evidence  of  discrimination  on  the  basis  of  religion,  he  would  delete1 
that.  Do  you  have  any  suggestions?  ; 

Mr,  Kauh.  The  Leadership  Conference  supports  the  position  of  the 
ACLU  and  Anti-Defamation  League  concerning  that  word  “religion.” 

Mr.  Autry.  Also,  there  was  some  discussion  earlier,  Mr.  Bauh— 
you  are  probably  aware  of  it — as  to  the  question  “race”  oii  this 
proposed  form  since  it  might  present  particular  problems  in  States 
such  as  Hawaii  and  New  York,  and  it  might  present  problems  to  those 
who  object  to  such  questions.  Do  you  feel  that  “race”  is  necessary  on 
this  form? 

Mr,  Bauh.  Yes,  It  is  the  position  of  the  Leadership  Conference 
that  in  this  particular,  “race”  would  be  in  there.  There  is  no  penalty' 
for  someone  who  refuses  to  give  his  race,  so  that  you  do  not  get  a 
serious  problem  of  infringement  of  rights,  but  I understand  that  the 
Leadership  Conference  meeting,  where  we  agreed  on  the  word  “re- 
ligion.” it  was  tho  general  feeSng  that  we  would  support  the  word 
“race”  as  it  is. 

Senator  Kennedy.  Just  on  a related  point,  Mr.  Bauh,  would  you 
support  an  amendment  to  title  H which  would  permit  the  maintaining 
of  State  lists  and  including  the  word  “race”  in  there  so  there  could  be 
a clear  determination  in  the  assembling  of  proof,  to  find  but  the  color 
of  a man’s  skin,  to  find  out  whether  they  are  being  represented  on 
juries? 
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Mr.  Each.  My  answer  would  be  “Yes,”  subject  to  any  criticism  by 
my  colleagues.  I think  it  is  the  same  problem  you  have  on  the  form 
here  and  my  answer  to  your  question  would  be,  “res.” 

Mr.  Autry.  Mr.  Eauh,  I refer  you  to  section  301  (b),  page  23.  Do 
you  see  any  drafting  problem  with  that  section,  especially  as  it  refers 
to  “attempts  or  threats  to  intimidate,  threaten,  coerce,  or  interfere 
with”? 

Mr.  Eauh.  Yes,  I had  that  pointed  out  to  me.  I think  there  is  a 
drafting  mi  stake  tnere.  I think  you  shouldn’t  be  indicted  for  threaten  - 
ing  to  threaten,  and  X suggest  on  line  21  that  you  delete  the  words  “or 
threatens”  and  then  it  makes  perfectly  good  sense.  I think  they  made 
a mistake  and  I am  sure  they  would  say  so. 

Mr.  Aunty.  A typographical  error? 

Mr.  Each,  It  may  have  even  been  a typographical  error. 

Mr.  Autry.  You  don’t  see  any  problem  with  “attempts  to  threaten”? 
Mr.  Each.  No. 

Mr,  Actry.  You  would  have  it  read  “or  has  attempted  to  intimidate, 
threaten,  or  coerce  or  interfere  with.”  You  don’t  see  any  constitution- 
al problems  of  vagueness  or  freedom  of  speech  there? 

Mr.  Each.  No.  If  you  dress  up  in  a white  gown  and  go  around 
threatening  somebody,  but  he  isn’t  the  least  bit  intimidated,  I think 
you  could  well  have  committed  a crime,  but  I don’t  know  if  it  really 
would  have  been  a threat.  I don’t  see  any  difficulty  if  you  take  out 
the  words  “or  threatens.” 

Mr.  Actry.  Just  one  more  question  on  this  point.  This  is  a criminal 
provision  I believe,  isn’t  it?  Do  you  think  this  would  be  more  prop* 
erly  covered  in  title  V than  iu  title  III,  and  specifically  by  amendment 
to  section  601  (a)  (2)  ? 

Mr.  Each.  I think  that  is  a perfectly  sensible  suggestion.  I know 
the  history  of  this.  It  was  put  in  301(b)  before  there  was  a title  V 
because  they  hadn’t  brought  down  the  Quest  and  Price  cases,  and  so 
there  wasn’t  any  title  V when  this  was  first  written. 

I certainly  would  have  no  objection  to  moving  it  to  title  Y,  now 
that  that  has  been  included, 

Mr,  Actry.  Thank  you.  You  have  a proposed  substitute  for  title 
VI,  I believe  on  indemnification. 

Mr.  Each.  I didn’t  understand  the  question,  Mr.  Autry. 

Mr.  ActaiY.  “Substitute  the  following  for  title  VT,”  that  is  the  title 
of  you  r proposed  indemnification  statute. 

Mr.  Each.  Oh  yes,  we  have  a proposal. 

Mr.  Actp.y.  I just  wanted  to  call  your  attention  to  page  2.  It  seems 
to  me  there  might  have  been  a drafting  error  there,  Maybe  I am 
wrong.  Eight  at  the  top  of  page  2,  do  you  have  that  in  front  of  you, 
or  Mr.  Mitchell  or  Mr.  Wilkins  ? 

Mr.  Each.  I have  it  now,  I think. 

Mr.  Actry.  As  I understand  it,  reading  just  the  top  line  on  page  2, 
there  must  be  intent  “for  the  crime  to  be  committed  becauso  of  race  or 
color,”— this  is  the  phrase  immediately  preceding  what  you  have  un- 
derlined— is  that  right? 

Mr.  Each.  That  is  correct.  The  specific  intent  required  wonld  be 
that  the  act  is  because  of  race  or  color.  There  is  no  specific  intent 
required,  that  the  violator  know  that  the  person  being  hurt  was  exer- 
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cising  one  of  these  rights.  All  ihat  the  violator  must  have  is  an  in- 
tent to  do  this  because  of  race  or  color. 

Mr.  Autry.  We  received  testimony  yesterday  on  the  Reeb  case. 
Reverend  Reeb  was,  as  I recall,  a white  man.  Was  the  violence  done 
to  him  because  of  his  race  or  color?  This  is  purely  a technical  ques- 
tion. 

Mr,  Rauh.  Race  or  color  as  defined  in  the  bill  includes  not  only  race 
but;  those  who  are  urging  racial  equality.  Reeb  was  clearly  in  that 


Mr.  Autry.  So  you  think  this  reference  back  to  title  V is  sufficient 
to  make  it  clear?  You  do  understand  what  I am  talking  about? 

Mr.  Ratth.  Yes,  I understand  perfectly  clearly. 

Mr.  Autry.  I just  wanted  to  get  it  on  the  record. 

Mr.  Rauh.  I see  now  what  thepjablemog.  The  provision  you  have 
before  you  is  title  V of  the>e*tSitled  Douglas:Case  bill.  It  was  taken 
from  it.  In  that  bill  wfl'have  in  the  definitions  of 'race  or  color  any 
person  who  iff  urging/^qual  ity  on  the  grounds  of  race  or  oolor.  There- 
fore, if  this  is  taken  separately,  without  that  definition,  a definition 
will  have  to  be  tedded.  It  would  depend  on  where  you  weretulding  it. 
Previously  we  had  said  that. what  we  were  standing  by  was  thi&section 
of  that  bill,  because  that  faas  the1  one  that  the  leadership  conference 
had  drafted  and  proposed.  Withfthejdennition  of  race, or  color  rhave 
given  you,  it  considers  Rfcveren&Iteeb  add.  that  was  th’e  intention. 

Mr.  AuTry.  Let  me  ask  yod  fcmjjjj'ySi  and  Mr.  Wilkins.  Will  this 
cover  the  Natchez  case,  since  as/}  understand  it  the  man  involved  in 

ilin 


Mr.  Wilkins.  Yesl  ! \ °j  "‘V  ° 1 

Mr.  Rauh,  Mr.  Autry,  I thinkjf  you  ^illlbofe,  he  was  urging  people 
to  vote.  * ^ ^ -'.s  / 

Mr.  Autry.  No,  I am  not  talking  about  the  Meredith  case,  / 

Mr.  RAUH.\Iknow.  \ / 

Mr.  Wilkies.  You  are  talking  about  the  Metcalf  case  in  Natchez. 
Mr.  Autry,  ffe  was  urging  people  to  vote? 

Mr.  Wilkins.  He  was  urging  people  to  register  to  vote,  / 

Mr.  Autry.  I anrspriy.  This  is  where  I got  confusedflhere  was  a 
recent  case  reported  iiv^atchez  where  a Negro  was  killed  who  had  no 
connection  with  any  civil  rlglitsactivity. 

Mr.  Wilkins.  Yes,  in  the  1 n^£ur-thednsfcl8  hours,  sota^ing  like 
that.  I am  speaking  of  the  Metcalf  case.  It  does  apply  rdjpib. 

Mr.  Autry.  Thank  you  very  much.  Thank  you,  Mr,  Chairman.  ‘ 
Senator  Kennedy.  I just  wanted  to  ask  one  final  question.  Title  V 
applies  only  to  acts  of  “force  or  threats  of  force.”  The  question  which 
I would  raise  is,  do  you  think  that  there  ought  to  be  an  amendment  to 
prohibit  acts  of  economic  as  well  as  physical  coercion,  similar  to  the 
provisions  that  were  made  in  the  Voting  Rights  Act? 

Mr.  Rauh.  We  certainly  have  every  reason  to  support  broadening 
this  in  any  way.  That  was  not  among  those  we  had  agreed  on,  but  my 
personal  reaction  to  it  at  once  is  that  it  would  be  a strengthening  pro- 
vision that  we  would  support.  I would  also  not  only  support  that  but 
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Soint  out  to  you,  that  wo  liave  some  things  we  call  minor  amendments., 
'lie  four  major  ones  we  gave  you. 

Senator  Kennedy,  Yes. 

Mr.  Hack.  But  I would  like  to  point  out  that  there  is  one  thing  that 
is  troublesome  in  D01(a),  and  that  is  No.  7 at  the  top  of  page  33,  where 
you  see  the  words  “using  any  vehicle,  terminal,  or  facility  of  any  com- 
mon carrier  by  motor,  rail,  water,  or  air,”  We  would  like  to  see  the 
words  “common  carrier”  stricken,  because  we  feel  that  a person  driving 
on  a road  ought  to  be  protected,  too.  from  shooting  because  of  his  race, 
and  I give  you  the  case  of  Lemuel  Fenn.  It  is  true  the  Supreme  Court 
upheld  that  indictment,  but  there  are  very  serious  questions  whether 
they  could  prove  some  of  the  statements  they  made  in  tile  indictment, 
and  we  feel  that  7 could  be  strengthened. 

We  had  proposed  that  to  the  Attorney  General,  and  he  has  not  yet 
been  willing  to  strengthen  it,  but  we  feel  that  7 should  be  strength- 
ened, and  we  also  would  support  the  suggestion  implicit  in  the  question 
you  put  to  me. 

Senator  Kennedy,  If  you  have  some  other  changes,  I will  ask  that 
they  be  submitted,  and  that  they  be  included  at  the  end  of  your 
testimony. 

I asked  the  question  of  the  Attorney  General.  He  thought  that 
there  was  a real  problem  in  the  assembling  of  proof  on  questions  of 
economic  coercion  under  that  provision.  I would  appreciate  it  if  at 
your  leisure  you  could  review  at  least  the  exchange  that  we  had  with 
the  Attorney  General,  and,  conscious  of  that  exchange,  you  would  be 
kind  enough  to  give  us  the  benefits  of  your  judgment.  That  would  be 
helpful. 

I want  to  thank  you  once  again.  You  have  been  extremely  helpful 
and  constructive  in  your  comments,  and  I want  to  say  how  much  the 
members  of  the  committee  appreciate  it. 

The  subcommittee  stands  adjourned  until  10:30  on  Tuesday 
morning. 

(Whereupon,  at  12 : 50  p.m.,  the  subcommittee  recessed  until  10 : 30 
a.m.  Tuesday,  June 21, 1900.) 
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TUESDAY,  JUSTE  SI,  1066 

U.S.  Senate, 

Subcommittee  on  Constitutional  Rights, 

of  the  Committee  on  the  Judiciary, 

Twhingtoto)  D>0, 

The  subcommittee  mefcffJursuant  to  recess,  at  1&>86  a.m.,  in  room 

Ice  Building,  Senator  Stun  J.OSrvin,  Jr., 
presiding.  X \ 

Present:  Senators  James  O.^EJnstlaiid,  chairman  of  the  full  com* 
mittee,  Ervin,  And  Smathersr'  t \ ) X 

Also  present:  George  . Autry,  ichief  \counsel  and  staff  director; 
Houston  Grobme,  Lawi^nce  M.  Brtskir,  and,Lewis  W/Evans,  counsel ; 
and  Rufus  E&misten,  research  asausfetlnu~'  '''.,  / , \ ' 

Senator  Ervin.  The  subcommittee"^  1 1 come  to/brdei 
Counsel  T^ill  call  the  first  witnfotiy  \ / i ^ 

Mr.  AutCry.  Mr.  Chairman,  M?  fittptywitness  ijs  Mr.  L^on  RisCa$si 
and  with  him  Mr.  William  Gabon,  representing  the  .American  Trial 

Lawyers  Association  \ s If  ) ) / | 

Senator  Ervin.  Gentlemen,! we  are  delighted  to  welcome  you  to  the 
subcommittee.  T J ( / / ’> -- . / 

Senator  ^MATHEPS.wJrv  'Chainhan^efOTefthis  witness  starts  I 
wonder  if  I might  interject  this  word,  as  a fomi  of  introduction.  J 
Senator  Ervin.  Yes,  certainly,  - \ / / 

Senator  Smashers.  I may  have  to  leave  to  io  to/ti  meeting  M.  the 
Finance  Committee.  I wane- to  -wel come  these  witnesses,  particularly 
Mr.  Bill  Colson,  wim  comes  from  my  State,  one  of  the  fines£4nd  most 
distinguished  lawyers^ve  have  had  in  our  State  and  a pas^resident  of 
the  American  Trial  Olwjers  Association.  I am  sura/tfou  will  make 
a fine  contribution  to  th<rwui|ters  which  arebafere  this  committee. 
He  knows,  what  he  is  talkingtilRmb4»4egi^^  and,  asQ  Aiatter 
of  fact,  we  have  great  hopes  for  him  in  political  circles  iiWjflJr  State 
in  the  near  future.  So  we  are  happy  to  have  him, 

Senator  Eiwin.  I appreciate  these  remarks  from  my  colleague, 
Senator  Smathers.  I would  like  to  add  this,  os  one  who  has  just 
returned  after  spending  3 dftyB  in  Florida,  I found  that  my  colleague 
on  the  subcommittee,  Senator  Smathers,  rises  above  even  the  Scnp- 
tures.  The  Scriptures  say  that  no  man  is  without  honor  save  in  his 
own  country,  ancl  I found  that  Senator  Smathers  has  honor  even  in  his 
own  country.  ' , 

Mr.  Colson.  That  is  correct,  sir. 
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STATEMENT  OF  LEON  RiaCASSI,  CHAIRMAN,  LEGISLATIVE  COM- 
MITTEE, AMERICAN  TRIAL  LAWYERS  ASSOCIATION,  HART- 
FORD, CONN,,  AND  WILLIAM  COLSON,  FAST  PRESIDENT,  AMERI- 
CAN TRIAL  LAWYERS  ASSOCIATION,  MIAMI,  FLA.,  ACCOMPANIED 
BY  WAYNE  SMITH 


Mr.  RibCassi,  Senator  Ervin,  and  it  is  so  good  to  see  Senator 
Smathers  looking  so  well — Mr.  Chairman,  the  American  Trial  Lawyers 
Association,  their  legislative  section,  has  a great  interest  in  the  jury 
bill,  naturally,  because  by  far  and  wide,  in  tort  litigation,  the  greater 
percentage  of  trial  of  same  takes  place  before  j uries.  Senate  bul  5206 
is  a bill  which  will  do  much  to  cure  the  inequities  which  have  been  in 
existence  in  the  past  in  the  experience  of  all  trial  lawyers,  be  they 
Bill  Colson  or  myself,  or  others  who  do  not  have  too  many  cases  to 
try  before  juries.  This  bill  is  far  superior  to  6640,  the  House  version, 
.which  passed  theHouse  and  which  was  such  a disappointment  to  active 
trial  lawyers.  I think  integral  and  important  in  every  measure  so 
that  the  unwilling  citizen  will  be  made  to  see  every  importance  of 
jury  duty  and  the  fact  that  lie  has  to  be  present  are  two  points, 
Those  two  points  revolve  around  a short  term  of  service  and  secondly, 
an  opportunity  to  serve,  and  that  opportunity  can  only  be  given  by 
having  a cross  section  of  the  community  . 

t Now,  in  reference  to  3296,  the  Trial  Lawyers  Association  endorses 
title  I of  that  measure  wholeheartedly;  with  the  following  amendments: 

On  page  3,  line  18,  we  should  like  to  have  stricken  the  words,  “at 
random,  and  we  should  like  to  substitute  in  lieu  thereof  the  words 
there,  “by  lot.” 

And  we  should  like  to  add  on  page  3.  after  line  19,  after  the  words, 
“it  serves,”  the  following  sentence.  This  sentence  is  taken  from  the 
prevailing  law  in  the  State  of  Washington  and  it  reads  as  follows. 
It  is  descriptive  of  wliat  is  meant  by  the  words,  “by  lot” : 


The  selection  of  prospective  jurors  within  a given  Judicial  district  or  division 
shall  be  by  selection  of  names  In  a given  and  Identical  numbered  sequence  based 
upon  the  number  of  jurors  to  be  selected  therefrom. 


Simply  translated,  if  you  have  a registration  list  6f  600  names,  you 
need  60  jurors,  you  select  your  1st  number,  and  assuming  that,  that  is 
11,  you  move  on  rhythmically  and  take  every  10th  number  until  you 
have  gotten  yotir  80  prbspective  jurors  for  your  jury  panel.  Wesubmit 
that' 'there  is  no  substitute  for  this1  system.  • 

: X have  before  me  an  article  frbm  the  Times,  a London,  England, 
newspaper,  January  1906,  and  therey  committee  has  been  recommend- 
ing sweeping  changes  In  the  selection  of  jury  service.  There  they 
have  recommended  that  the  jury  be— represent  a cross  section  tod  that 
it  be  drawn  at  random  from  the  community.  I think  that  the  words 
“by  lot^”  nre  more  specific  ahd  leave  nothing  to  the  human  element. 

Ballentine’s  Law  Dictionary  defines  “lot” 

Senator  Ervin.  It  might  be  helpful  to  insert  the'  newspaper  item 
you  referred  to  in  the  record.  ' . 

Mr,  RisCassi,  Yes,  I.woukUike  to  submit  it  into  tile  record.  There 
are  other  features  of  this  article  that  are  veiy  interesting,  would  be 
very  interesting  to  the  committee,  having  to  do  with  disqualification. 
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It  also  states  here  that  the  names  shall  be  selected  from  the  voting 
registration  list,  and  I think  this  is  what  they  are  attempting  to  get 
across  in  the  Federal  judiciary  in  the  selection  of  juries-  ^ . 

Senator  Ervin.  Let  the  record  show  that  the  statement  will  be 
printed  in  the  body  of  the  record  at  this  point, 

(The  material  referred  to  follows:)  ; / 

(From  the  Times,  Jan.  26,  1966] 

.Court  of  .Appeal 

Total  Dr  Jury  ; 

. Ward  v,  James 

■ ji  . i .■ 

Before  the  Master  or  the  Rotas,  Loud  Justice  Sellers,  Lord  Justice  Pearson, 
Lord  Justice  Davies,  and  Lord  Jubtcjb  Diplook 

The  Court,  In  a reserved  Judgment,  dismissed  this  appeal  by  tbe  defendant 
Sergeant  Brynley  John  James,  now  stationed  In  the  Far  Blast,  from  an  order  of 
Mr,  Justice  Rosklll,  given  on  July  80, 1003,  In  the  exercise  of  hie  discretion  under 
R.S.O.  Ord,  86,  r,  1,  and' dismissing  an -appeal  from  'Master  Lawrence,  that  an 
action  for  damages  for  personal  Injuries  brought  against  him  by  the  plaintiff, 
Warrant  Officer  Thomas  Robertson  Ward,  of  “ChaselOy”,  SonthoHff,  Eastbourne, 
should  be  heard  by  n Judge  and  Jury  and  not  by  a Judge  alone.  ' 

The  action  arose  out  of  an  accident  on  a road  in  Germany  when  the  plaintiff 
wiura  passenger  In  the  defendant's  car,-  The  onr  overturned  and  as  a result  the 
plaintiff  had-  become  a permanent  Quadriplegic.  The  defendant  denied  negli- 
gence and1  did  not  admit  tho  damnge.  On  November  2,  1064,  the  defendant 
applied  for  leave  to  appeal  out  of  time  and' on  November  10,  1004  (The  Times, 
November  11,1064)  the  Court  of  Appeal  enlarged  the  time  for  appealing,  gave 
leave  to  appeal,  and  adjourned  the  appeal  for  hearing  before  a full  Court  Tbe 
hearing  took  place  on  December  7,  8,  and  0, 1064  ( The  Times,  December  8,  O,  and 
10,1064). 

Mr.  F.  Tudor  Evans,  Q.O.,  and  Mr,  Roy  Beldam  appeared  for  the  defendant) 
Mr.  Martin  Jukes,  Q.O.  and  Mrs.  Margaret  Puxon  for  the  plaintiff. 

JUDOMBNT 

Tbe  Master  of  the  Rolls  said  that  It  was  unlikely  that  there  would  be  any 
serious  contest  on  liability.  The  substantial  question  was ; What  damages  should 
be  awarded? 

The  case  was  to  be  tried  by  . Jury.  It  was  set  down  for.  trial  in' the  jury  list 
and  was  about  to  come  on  for  bearing.  Then,  on  November  2, 1064—15  montbs 
after  trial  by  jury  was  ordered— the  defendant  sought  to  have  the  mode  of 
trial  altered.  He  wanted  trial  by  Judge  alone.  lie  applied  for  leave  to  appeal 
out  of  time.  On  November  10,1064.  Lord  Justice  Sellers  and  Lord  Justice 
Russell  enlarged  the  time  for  appealing,  gave  leave' tonppoal  from  the  order 
of  Mr.  Justice  Rosklll  and  ordered  that  tbe  appeal  be  heard  by  a full  Court. 
Both  parties  agreed  to  accept  tbe  decision  of  tbe  full  Court  and  not  to  appeal 
to  the  House  of  Lords, 1 

The  reason  why  leave  was  given  was  so  that  the  view  of  the  full  Court  might 
be  obtained  on:  the  question  of  trial  rby  jury  lh  personal  Injury  cases;  : 

Up  to  1854  all  civil  cases  In  the  Courts  of  Common  Law  were  tried'  by  Juries. 
There  was  no  other  mode  of  trial  available.  Since  1854  trial  by  Jury  in  civil 
cases  had  gradually  lessened' until  It  was  how  only  Some  2 per  cent  of  the  whole, 
The  governing  enactment’ today  was  section  6 of  the  Administration  of  Justice 
(Miscellaneous  Provisions)  Act,  1653.  It  gave  alright  to  trialby  Jury  by  a 
party  in  the  Queen’s  Bench  Division  where  fraud  was  charged  against  that  parly 
or  a claim  wub  made  for  libel,  slander,  malicious  prosecution;  false  imprison- 
ment, seduction,  or  breach  of  promise  of  marriage. . Then  for  all  the  remaining 
cases  (which  Included  personal  Injury  cakes)  it  said:  "But,  save  aS  aforesaid, 
any  action  to  be  tried  In  that  Division  may,  In  the  discretion  of  the  Court  or  a 
Judge,  be  ordered  to  be  tried  either  with  or  without  a Jury.'!  . 

Four  years  later  section  6 of  the  Act  of  1938  was  considered  by  tbe  full  Court 
of  Appenl  in'Hope  v;  Great  Western ’Railway  06.  ;(;[1937]  2 K.B.  130). : Tbat  case 
had  commonly  been  supposed  to  decide  that,  once  a Judge  In  chambers  had 
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exorcised  biq  dlaoratjion,  fta.  to  {rial  by , Jury  or,  n^t,;  the  Court  of  Appeal  would 
lwt  Ini^pfcre  with  itjforhis.  disc  ret  ton  was  absolute  Hi's  Lordship  did  not 
think  the  onsotie'cided'  any  fliichfhmg,-  In  his  Lordships  opinion'  Hope's  case 
was  a decision  eitnply  on  the-' construction  of  the  Act!  Slid  the  Rules  then  in 
force.,  vlt  ‘decided: that  the  mode  of  trial:  was  in  the  discretion  of  the  Court  or  a 
Judge,  without  his  being  fettered : by  any'prcBwmpitonp/  law  lp  favo.m;  ( o£ .,or 
against  a Jury.  It  did  not 'decide  tjiat  the  discretion  of  the  Judge  in  chambers 
was  absolute,  or  Incapable  of  review  by  the  Court  of  Appeal,  That  'pcfifit  was 
never  discussed  at  all. 

' 1 ' AhsottrrU'Dieoit&non 

The  decision  In  Hope’s  case  had,  however,  been  constantly  misunderstood. 
Probably  because  of  a phrase  used  by  Lord  Wright  at  one  point  that  the  discre- 
tion of  the  Judge  was  “completely  untrammelled' The  editors  of  the  Annual 
Practlco  stated  thereafter,  year,  after  year,  that  the  discretion  of  the  Judge  is 
absolute”  In  the  notes  to  Order  30,  rules  1 and  2,  as  then  In  force.  That  was 
so  much  taken  for  granted  that  in  1958,  the  Rules  Committee  amended  Order  86,  ■ 
rule  1(3)  so  as  to  say : "the  discretion  of  a Court  or  Judge  in  making- or  vary- 
ing any  order  under  this  Rule  (as  to  mode  of  trial)  le  an  absolute  one”. 

What  did  the  word  “absolute"  mean  here 7 He  thought  It  was  so  used  in  the 
flense  In  which  we  spoke  of  an  “absolute  monarch”.  It  meant  that  the  discre- 
tion was.  unfettered  and  unrestrained,  not  subject  to  review  by  any  Court.  If 
that  be  the  sense  in  which  the  word  “absolute"  was  used  in  the  Rule,  then  In 
his  Lordship's  opinion  the  Rule  was  ultra  vires. 

Section  6 of  the  Act  of  1938  spoke  of  “discretion”  simply.  The  Rule  added 
the  word  “absolute”  to  the  Statute,  and  In  adding,  altered  It.  That  It  had  no 
right  to  do.  Whenever  a Statute  conferred  a discretion  on  the  Court  or  a 
Judge,  the  Court  of  Appeal  had  jurisdiction  to  review  the  exercise  of  that 
discretion : save  only  as  to  costs,  for  them  the  Judge  had  the  last  word. 

No  rule  could  diminish  the  jurisdiction  of  this  Court  so  given  by  statute.  In 
his  Lordship's  opinion  therefore  the  word  “absolute”  either  added  nothing : or, 
if  It  added  something.  It  was  ultra  vires.  It  could  be  Ignored, 

This  brought  him  to  the  question;  In  what  circumstances  would  the  Court 
of  Appeal  Interfere  with  the  discretion  of  the  Judge?  At  one  time  It  was  said 
that  it  would  only  Interfere  If  he  had  gone  wrong  In.  principle,  But  since 
Evans  v.  Bnrtlam  ([1937]  A.C.  478)  that  Idea  had  been  exploded.  The  true 
proposition  was  stated  by  Lord  Wright  In  Charles  Osenton  v.  Johnson  ( [1942] 
A.O.  at  p.  148.)  This  Court  could  and  would  Interfere  If  It  was  satisfied  that 
the  Judge  was  wrong, 

Even  If  the  Judge  had  given  no  reasons  which  enabled  this  Court  to  know 
the  considerations  which  had  weighed  with  him,  the  Court  might  Infer,  simply 
from  the  way  he  had  decided,  that  the  Judge  must  have  gone  wrong  in  one 
respect  or  the  other  and  would  thereupon  reverse  his  decision,  ■ 

UtTUtS  TO  QUIDS  PIBOUBnOIT  , 

In  Sims  v.  Howard  ([1964]  2 W.L.R.  794)  this  Court  bad  laid  down  a rule 
for  the  guidance  of  the  Judges.  It  said  that  in  personal  injury  cases  a jury 
should  not  ho  ordered  except  In  special  circumstances.  That  rule  had  been 
challenged,  It  was  said  to  be  on  unwarranted  fetter  on  the  discretion  of  the 
Judges.  Vet  la  was  of  the  first  Importance  that  some  guidance  should  be  given. 
Else  you  would  find  one  Judge  ordering'  a jury  the  next  refusing  It,  and  no  one 
would  know  where  he  stood.  It  might  make  all  -the  difference  to  the  ultimate 
result  of  the  case.  That  would  give  rise  tofomch  dissatisfaction.  - . , - ■ 

It  was  an  essential  attribute  of  Justice  In  a community  that  simllar'decislons 
should  be  given  In  similar  cases;  and  that  applied  as  much  to  .mode  of  trial 
as  anything  else.  The  only  way  ;of  achieving  that  was  for  the -Courts  to  Bet 
out  the  considerations  which  should  guide  the  Judges  In  the  normal  exercise 
of  their  discretion.  And  that  was  what  had  been  done  In  scores  of  cases  where 
a discretion  had  been  entrusted  to  the  Judges. 

- The  cases  all  showed  that,  when  a . statute  gave  a discretion,  the  Courts  must 
not  fetter  It  by  rigid  rules 'from  which  a Judge  was  never  at  liberty  to  depart. 
Nevertheless  the  Courts  could  lay  down- the  considerations  which  should  be 
borne  In  mind  In  exercising  the  discretion;  and  point  out  those  considerations 
which  should  bo  Ignored.  That  would  normally  determine  the  way  ip  which 
the ’discretion  was  exercised  and  thus  ensure. some measure  of  uniformity  of. 
decision.'  /->■'■■■.  ..... 

'■  / , . 
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yj.From  .time  .to;  time  the  considerations  might  change,  as  public  ppUcy  changed : ' 
icrad  so  the  pattern  of  decision: might- changPn  That  ,was  Alt  part  of  the  evolu- 
tionary process.  That  hadbeensoin  the  exercise  jof  discretion  In  divorce  cases. 
ifJo  alao  in  the  mode  of  trial.  Wbereae.it  was;  common  to.  order,  trial  by,  jury, 
now  It  was  rare.  . • .[  i ,t  ; . •••!(  


v-Let  it  .not  bo  supposed  that  this  Court  -was  In  Any:  way  opposed  to  trial  by 
jury.  It  had  been  the  bulwark  of  pur  liber  tleetoo  long  for  any  of  pa -to  seek 
to  alter  It.- ■ Whenever  a man  was  on  trial  for  serious  crime;  or. when  tava .civil 
ease  a man’s  honour  or  .integrity  was  at  stake:,  or  when  one  or  otherparty  must 
^.deliberately lying;  .then  trial  by  jury  had  no  equal. : But  ln  personal  injury 
cases  trial  by  jury  had  given  place  of. late  to  trial  by  Judge. alone  because  in 
those  cases  trial  by  a.  Judge  alone  was  more  acceptable  to  the  great  majority 
:of  the  people..  Barely  did  a party  ask  in  those  cases. for  a jury.  That  was  why 
jury  trials  had  declined.,  It  was  because  they  were  not  asked  for, . • 

The  important  consequence  followed ; the.  Judges  alone,  and  -not  Juries,  in  the 
great  majority  of  cases,  decided  whether  there  was  negligence  or  not.  They 
set  the  standard  of  care  to  be  expected  of  the  reasonable  man,  They  also  assessed 
the  damages.  They  saw,  so  far  as  they  could,  that  like  sums  were  given  for  like 
injuries.  That  had  its  impact  on  decisions  as  to  the  mode  of.  trial.  ; 

If  a party  asked  for  a Jury  in  an  ordinary  personal  injury  case,  it  was  often 
.because  he  had. a weak  case,  or  desired  to  . appeal  to  symptby,  If  no  good  re- 
son  woe  given,  then  the  Court  ordered  trial  by  Judge  alone.  Hence,  nowadays, 
the  discretion  in  the  ordinary  run  of  personal  injury  cases  was  in  favour  of 
Judge  alone.  It  was  no  sufficient  reason  for  departing  from  It,  simply  to  provide 
a "guinea-pig"  case. 
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For  many  years,  however,  it  bad  been  said  that  serious  injuries  afforded  a 
gpod  reason  for  ordering  trial  by  jury,  or  that  It  was  a consideration  which 
Should  be  given  great  weight.  Recent  experience  had  led  to  some  doubts  being 
held  on  that  soore.  It  began  to  look  as  if  a jury  was  an  unsuitable  tribunal  to 
assess  damages  for  grave  Injuries,  at  any  rate  in  those  cases  where  naan  was 
greatly  reduced  In  his  activities.  No  money  could  compensate  for  the  Joss  of 
much  that  made  life  worth  while.  Yet  compensation  had  to  be  given  in  money. 
The  problem  was  Insoluble.  To  meet  It,  the  Judges  had  evolved  a conventional 
measure.  They  went  by  their  experience  in  comparable  cases.  But  the  Juries 
had  nothing  to  go  by. 

His  Lobdshiv.  referred  to  specific  cases  of  personal  injuries:  (1)  Loss  of  a 
limb,  (11)  Loss  of  expectation  of  life,  (ill)  Loss  during -a  man’s  shortened  span, 
(lv)  The  “unconscious’*  cases,  (v)  The  quadriplegic  cases,  . 

In  referring  to  Morey  v.  Woodfleld  ( [1061]  1 W.L.H.  16)  and  Warren  v. 
King  ([1064]  1W.L.R.1)  two  cases  of  girls  paralysed  in  all  four  limbs  where 
juries  had  awarded  damages  of  £50,000,  his  Lobdshif  said  that  if  those  cases 
had  been  tried  by  a Judge  alone  he  would  have  had  before  him.  the.  comparable 
cases  of  people  paralysed  in  two  limbs  (paraplegics)  where  the  general  run  of 
awards  was  £15,000  or  £20,000,  and  he  might  well  have  arrived  for  a quadriplegic 
at  a figure  of  £30,000  or  £85,000  which  was  the  very  figure  that  this  Court  had 
thought  proper  in  each  case.  But  the  jury:  had  no  guidance  at  all, 

Those  recent  cases  showed  the  desirability  of  three  things : first,  assesalbillty. 
In  cases  of  grave  Injury;  where  the  body  was  wrecked  or  the  brain  destroyed,  it 
was  very  difficult  to  assess  n fair  compensation  In  money.  So  difficult  that  the 
award  must  basically  be  a conventional  figure,  derived  from  experience  or  from 
awards  in  comparable  cases.’  Secondly,  uniformity.  There  should  be  some 
Pleasure  of  uniformity  in  awards,  sb  that  similar  . .decisions  were  given  Id 
similar  cases.  Otherwise  there  would  be  great  dissatisfaction.  In  the  community, 
and  much  criticism  of  the  administration  of  justice,  Thirdly,  predictability. 
Parties  should  be  able  to  predict  with  some,  measure  of  accuracy  the  sum  which 
was  likely  to  be  awarded  in  a particular  case,  for  by  that  means 'cases  could 
be  settled  peaceably  and  not  brought  to  Court.  A thing  very  much  to  the  public 
good.  . • • ■ 

None  of  those  three  was  achieved  when  the  damages  Were  left  at  large  to  the 
jury.  Under  the  present  practice  the  judge  did  not  give  them  any  help  at  all 
to  assess  the  figure.  The  result  was  that  awards  might  vary  greatly,  from  being 
much  too  high  to  much  too  l6w.  There  was  no  uniformity  und  no  predictability. 
But  could  they  not  dp  more  than  at  present  to  secure  some  measure  of  uniformity? 
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One  remedy  suggested  was  thattbe  Court  of  Appeal  should  be  mote  ready 
to  correct  the  verdict  of  a jury  and  to  correct  It  inmuchtbesatne  way*  that1  It 
corrected  the  decision  ot  a Judge.  The  test  was  similar,'  nevertheless  In  practice 
the  result  was  very  different.  In  case  after  case  the  Court  had  held  that  it  could 
not  Interfere  with  a jury  as  readily  as  with  a Judge.  ' 

. One  reason  was  the  difficulty  of  showing  the  basis  of  the  jury’s  award.  They 
gave  no  reasons.  They  found  no  facts.  Their  verdict  was  as  Inscrutable  as  the 
sphinx.  Bo  you  could  not  pick  holes  In  It.  In  cases  of  personal  Injury  the  jury 
were  ignorant.  The  award  was  basically  a conventional  figure  : but  tbe  Jury 
were  - not  told- -what  that  figure  was.  No  wonder  they  want  'wrong  sometimes. 
When  they  did,  they  would  be  the  first  to  wish  It  to  be  put  right. 

Their  Lordships  could  not  change  the  principles  on  which  the  cases  were  de- 
cided but  they  could,  he  thought  alter  the  emphasis.  In  future  this  Court  would 
not  feel  the  same  hesitation  in  upsetting  nn  award  of  damages  by  a Jury.  If  It 
was  “out  of  all  proportion  to  the  circumstances  of  the  case”,  that  Is,  If  It  was 
far  too  high  or  far  too  low,  the  Court  would  set  it  aside.  On  setting  it  aside  the 
Court  had  power,  he  thought,  to  order  the  fresh  assessment  to  be  made  by  a' 
Judge  alone.  This  could  not  be  dOnein  tbe  old  dnys  when  there  was  a1  right  to 
trial  by  jury.  But  now  that  the  mode  of  trial  was  a matter  of 'discretion,  this 
Court  could,  on  granting  a1  new  trial,  order  that  It  be  held  by  h Judge  alone.  That 
power  was,  he  thought,  contained  within  the  words  of  Order  68,  rule  0 (8)',  (6)  . 

CIAN  THE  jrimv  BE  OIVBN  MORE  GUIDANCE? 

In  lieu  of  ordering  a new  trlnl,  the  Court  could  substliute  Its,  own  figure,,  but 
only  where  the  necessary  consent  was  forthcoming  under  Order  68,  rule  10(4), 
The  other  remedy  suggested  was  that  the  jury  should  be  given  more  guidance, 
All  In  all,  hi*  was  quite  satisfied  that  the  present  practice  should  be  maintained 
where  the  jury  were  not  told  of  awards  in  comparable  cases.  - As  to  the  suggestion 
that  the  jury  should  be  told  of  the  conventional  figures  by  the  Judge  being  at 
liberty  in  his  discretion  to  Indicate  to  them  the  upper  and  lower  limits  of  the 
sum  which  In  his  view  It  would  be  reasonable  to  award,  such  as  between  £4,000 
and  £0,000  for  the  loss  of  a limb  there  was  little  point  In  having  a jury  at  all. 
You  might  as  well  let  the  Judge  assess  the  figure  himself, 

He  had  come  to  the  conclusion  therefore  that  they  must  follow  the  existing 
practice:  and  their  Lordships  could  not  sanction  any  departure  from  it. 

The  result  of  it  all  was:  They  had  come  in  recent  years,  to  realize  that- the 
award  of  damages  In  personal  Injury  cases  was  basically- a conventional  figure 
.derived  from  experience  and  from  awards  In  comparable  cases.  Yet  the  Jury 
were  not  allowed  to  know  what  that  conventional  figure  was.  The  Judge  knew 
It.  But  the  jury  did  not.  That  Was  a most  material  consideration  which  a 
Judge  must  bear  In.  mind  when- deciding  whether  or  not  to  order  trial  by  Jury. 
Sodmportant'  wad  it  that  tho  Judge  ought  not,  ln  a personal  Injury  case,  to  ordor 
trial  by  Jury  save  In  exceptional  circumstances.  Even  when  the  issue  Of  liability 
was  one:flt  to  be  tried  by  a Jury*  nevertheless  ho  might  thlhk  It  fit  to  order  that 
the  damages -be  assessed  by  a Judge  alone.-  . 

As  far  as  <the  present  case  was  concerned,  on  July  30, 1003,  wbeii  It  was  before 
him,  Mr.  Justice • Roskill  .exercised ' his  discretion  In  the  light  of  the  considera- 
tions then  current,  He  liad  not  the  benefit  of  the  three  decisions  since  then, 
particularly  8im«  case.  Nor,  of  course,  had  he  the  guidance  which,  his  Lordship 
hoped,  was  to  be  found  In  the  present  judgment.  ■ 

: The  defendants  acquiesced  In  the .Order  for  trial  by  jury  for  mouths  and 
months.  It  was  not  uiitll.tbe  case  was  Just  about  to  come  for  trial  before  a jury 
that  they  sought  to  change  the  mode  of  trial  to  Judge  alone/  It  scented  to  his 
Lordship  they  came  too  late.  He  was  not  disposed:  lit  these  circumstances  to 
Interfere  with  the  order  made  by  the  Judge : and  all  the  more  so  when  ho  thought 
■that,  If  the  Jury  should  go  seriously  wrong,  the  Court  would  not  feel  the  same 
hesitation  as  It  formerly  did  In  tipsetting  them.  He  would,  therefore,  dismiss 
the  appeal.  ' 

Lord  Justice  Sellers,  Lord  Justice  Pearson,  Lord  Justice  Davies  and  Lord 
Justice  Diflock  agreed,  v ••••  / ''  • 

. : Solicitors,— ‘Messrs.  Ww.  '.Charles  Crocker ; Messrs.  Thompson,  f)mlfch  & Puxoh, 
Colchester.  •.* i‘  . • . - ^ ‘ '■ 

■ Mr.  RisCassi.  JtfayX  submit  for  t)tie  record  altrb,if  I may,'  Senator, 
one  other  newspaper  -clipping  on  the  s&me  subject,  having  to  do  with 
the  fact  -that  in  England,  where  the  right  to  a Civil  jury  trial  is  within 
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the  purview  and  discretjpn.:q;f  the  presiding  judgo,ihrit'  system  iB  beta* 
queatioried  rind  the  ri&nty  the  G&xT-giveti  right' or  the!  lriW-jgiVeh!rigiiC 
to  a trial  by  jury  in  aU  civil  esses  is  being,  sought  even  there.  ; ' ' t, 
(The  documents  referred  to  follow :)  - 

London  Lett  kb  ■ 

(By  Francis  Cowper)  . . 

‘COPMSW,  AND  JURY  . ..  ..  ", 

Few  factors  have  so  much  altered  the  British  Bar  and  the  British;  legal  scene 
as  the  almost  total  disappearance  of  the  Jury  from  civil  litigation.  Iri.'the  in- 
equity courts  there  was  nib'  jury-  tradition,  and  for 'centuries  counsel  and  judges 
threading  their  way  through  labyrinths  of  legal  learning  rihd  technical  termi- 
nology lived  In  a cloistered  seclusion1  of  their  own  crerition  utterly  Insulated  from 
the  world  of  ordinary  human  bulligs.  But  lu  the  common  law  courts  the  entire 
atmosphere  was  different.  Into  theft' the  great,  big,  rough,  technically  uhtfUltied 
outside  world  burst  every  dqy-  In  the  person  of  twelve  jdrymen,  plucked' (It 
rahdoriv  and  unwillingly  from  their  homes  to  determine  all  disputed1  issues  Of 
fact  In  civil  arid  criminal  litigation  alike.  Their  presence  transformed'  the  whole 
face  of  advocacy.  While  they  were  there  the  courts  could  never  be  just  cosy 
little  committees  of  lawyers.  The  successful  advocate  had  to  kUbw  how ‘the 
mind  of  the  ordinary  man  worked  and  (yet  more  important)',1  how  his  heart 
worked  even  If  it  was  only  for  the  purpose  of  flattering  his  vanity  or  befogging 
his  judgment.  That® meant  that  the  advocate  had1  to  be  it  innri  of  the1  world,  If 
possible  somewhat  larger  than1  life,  able  to  talk  to  the  Jury1  as  man1  to  man 
and  yet  with  a compelllngly  persuasive  authority.  ‘ He  had' to  cultivate  the  arts 
of  the  actor,  and  the  auctioneer,  and  the  more  roles  there  were  In  hts  reperttflrb 
the  better  his  performance.  But  since  the  war  the  civil  jury  has  gone  out' Of 
fashion  and  has  become  a rarity  In  any  but  fraud  and  defamation  cases,  sothrit 
In  the  common  law  courts  Just  as  much  ns  In  the  equity  courts 'oratory  is  out 
and  quiet  conversational  exchanges  between  lawyers  are  the  rUlfe.  There  stS 
no  more  great  forensic  gladiatorB  whose  feats  were  followed  dally  by  the  press 
and  public  alike.  The  “Image"  of  the  Bar  bas  sadly  shrunk. 

TUB  APPEAL  COURT'  AND  THE  JURY  , 

Nobody  appears  to  mind  much.  Indeed,  Ih  the  technological' temper ’Of  the 
times  the  most  forward-looking  progressive  seem  ready  to  wolcome  a’  Bench  hod 
Bar  composed  entirely  pf  electronic  computers  and  “lie  deteotogs,”  which  would 
leave  as  little  function,  for  the  jury  us  for  the, lawyer,  ,,But  now  qq|te  .suddenly 
juries  find, themselves  unexpectedly  basking  in  a bright  patch,  of  progressive  popu- 
larity. This  Is  the  aeqhei  to  a recent  decision  of  the’ Court  bf  ' Appeal  ona  point 
'Of  procedure  In  the  case  of  Wrird  v.  James  (1904,  2W.L.B.  456)  ■ an  action  for 
damages  for  serious  personal  -injuries  sustained  in  a road  accident,  dn,  July, 
1903,  Mr.  Justice  Roskllt' had,  made,  an-  order,  in  chambers  that  the  t.rlal  Hhpuld 
be  hefole  a judge  and  Jury  and'hdt,  as  Is  Udw  the  almost  Invariable  practice 
In  such  cases,  before  a judge  alone.  Fifteen  months  later,  after  the  case  httd 
actually  been  set  down  forbearing,  the  defendant  appealed  against  (the  ofder, 
asking  that  the  trial  should  be  by  Judge  alone.  After  n , three-day.  bearing,,  the 
court  reserved  judgment  for  a mouth  and  a half  and  then  dismissed  the  appeal 
because  the  defendant1  had  acquiesced  so  long  in.  a 'trial  by  jury  arid  had  ap- 
pealed so  late,'  But:  lit  giving  judgment  Lord  Derining  took  the  opportunity 
to  review  the  whole  field  of  trial  by  Jury  in  actions  for  damages  In  achieving 
assesslbliity,  uniformity  and  predictability.  He, said  that  it  waB,. within  the 
jurisdiction  of  the.  Court  of  Appeal  to  Interfere  with  a judge’s  discretion  In  order- 
ing a trial  td  be  by  juty.  ' He:  also  said  that  a Jury’s  .award  of  damages  was 
not  sucrosanct  and  that  if  It  was  either  far  too  high  or  fartbolow'andbUtof 
all  proportion  to  the  circumstances  of  the  case,  the  Court' of  Appeal  dpuid  set 
it  aside  and  order  a fresh  assessment,  by  a judge  alone:  ' 

7 unexpected  oLAiiotuL1 

t « ■ ■ . . ■ ■ t . ■ - i 1 ’ 1 ■ ' 1 r;  ■ ■ ' v \ . ' 

In  the  course  of.  his  observations  Iiord  Denning  pai^a  perfectly  i>rt,li^o^' trib- 
ute to  the  3ui*y  as  ^the  bulwark  erf  otir  liberties”  ahfl  there  seemed  nothing  iii  tjie 
perfectly  Sensible  principles  he  laid  down  to  set  liberty-loving  mobs  murchpig  6tx 
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Id  W;  qqupte  to*  lynch  rttf^  Judged- 1 - But  of  recent  yeftrstheje  -bne  grown  tip  in 
fiome.qpoFters  ar  eef^led  fktyLt  'of  wigging  the  “legal  egtahtyaliment”  and  carping 
at  tho  law.  Consequently,  the  Immediate  reaction  to  the  Court  of  Appeal's  deci- 
sion was  a motion  in' the  House  oiCdromoiw  by  a hundred  of  the  more  congenitally 
critical  Socialist  members  of  Parliament  there,  affirming  the  “desirability  of  the 
right  to  a jury  being  available”  and  expressing  apprehension  at  “any  usurpation 
of  the  legislative  function  by  decisions  calculated  to  override  the  declared  Inten- 
tion of  Parliament."  This  attack  on  the  judges  by  a large  body  of  Its  supporters 
considerably,  embarrassed  the  government.  In  the  House  of  Lords,  Lord  Dll- 
horne,  who  was  Lord  Chancellor  in  the  late  Conservative  government,  questioned 
its  present  Lord  Chancellor,  Lord  Gardiner,  who  replied  that  the  motion  “neither 
required  nor  received  tho  approval  of  the  government.”  In  the  House  of  Com- 
mons the  Attorney  General,  Sir  piwyn  Jones,  said  that,  while  the  government 
recognized  that  the  present  state  of  the  law  and  .practice  relating  to  the  assess- 
ment of  damages  was  unsatisfactory,  a full  enquiry  would  be  necessary  before 
amending  legislation  could  be  Introduced  and  the  Lord  Chancellor  was  consider- 
ing what  form  ouch  an  enquiry  should  take.  The  fact  Is  that  nobody  really  knows* 
whether  judges  or  juries  give  higher  damages.  Some  say  that  juries  give  lower 
damages  because  they  are  middle-class  men  unaccustomed  to  “thinking  big," 
while  judges  as  richer  men,  moving  In  richer  circles,  have  higher  financial  stand- 
ards. Others  say  that  Juries  give  higher  damages  'because  they  are  in  touch  with 
current  values  and  rising  prices,  while  judges  are  old  fossils  who  know  nothing 
of  the  world  around  them  and  whose  money  values  are  a quarter  of  a century 
out  of  date.  The  hundred  Socialist  members  of  Parliament  think  that  judges  bra 
class-conscious  capitalists  who  give  small  damages  to  working  close  plaintiff's  and 
big  damages  to  the  middle  and  upper  classes.  The  fact  Is  that  since  both  judges 
and  Jurors  are  human  beings  they  work  unpredlotably  on  imponderables  and  In- 
tuitions, unlike  the  computer  which,  -is  arbitrarily  instructed  on  a limited  num- 
ber of  considerations.  Another  complicating  factor  Is  that  even  the  Intimidating 
robed  English  judges  aye,  as  was  said  long  ago,  “one-third  a common  juror  beneath 
the  ermine.”  Nor  have  they  an  entirely  Olympian  indifference  to  outside  atmo- 
sphere. Since  the  controversy  started,  awards  of  damages  by  Judges  for  personal 
Injuries  have  perceptably  risen  and  soon  afterwards  Lord  Denning  In  the  Court 
of  Appeal  In  upholding  an  award  of  £7,004/Ts/4d  to  a young  Jamaican  who  had. 
lost  all  the  fingers  of  his  right  hand  In  a factory  accident  remarked,  with  evident 
satisfaction,  that  the  figure  was  far  higher  than  it  would  have  been  a few  years 
ago  and  that  the  Judges  do  keep  pace  with  the  times. 

Mr.  RisCassi.  Now,  selection  by  lot  from  the  registered  voting  list 
will  insure  a cross-section  of  the  community,  with  nothing  left  to 
chance,  as  would  be  in  the  case  of  jury  selection  at  random.  Now,  the 
second  amendment  that  we  propose  is  rather  than  hiive  these  prospec- 
tive jurors  come  in  for  the  observation  of  the  clerk  and  to  fill  out  their 
questionnaires  at  the  loss  of  a day’s  work,  I think  that  that  can  be  done 
by  mail.  That  ib  the  system  that  is  UBed  in  Connecticut;  it  is  the  system 
that  is  used  in  Florida,  certainly  in  Pinellas  County,  Senator  Smathers, 
because  X visited  there  and  inquired. 

And  there  is  a saving  there,  particularly  in  view  of  the  fact  that— 
there  is  a saving  of  time  and  of  mortey,  bnth. 

Senator  Ervin.  If  you  will  patfdop  my  interruption,  I, think  that  is 
a very  wise  suggestion,  because  this  deals  with  prospective  .Federal 
jurors 

Mr.  BisCabsi.  And  the  districts  are  large, 

Senator  Ervin.  And  ih,  maiiy  cases  jurors  would  have  to  travel  60, 
100,or  l60.miles  to  fill  out  their  questionnaires. 

Mr.iRisCAssi.  Yes,  sift  _ 1 1 ’ . 

The  lost  one,  in  3296,  has  to  do  with  the  length  of  service.  Now,  6640 
was  deficient  in^that  it  fyid  nothing  to  say  about  the length  of  service; 
3296  mentions  30  days.  (That  is  on  page  12,  service  as  a petit  juror  for 
more  than  80  calendar  days,  except  when  necessary  to  complete  service 
in  a particular  wise.  " ‘ * ’/ 
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; Now,  the  greatest,  weakness  tuid;  the  reft  Son;  Why,1  inixnanyjjtirisdiio) 
tions,  you  have  your  jury  panels  which  finally;  end  up  hearingcaseeyi 
these  panels  are  composed  of  elderly  people ! who  are  supplementing; 
their  social  security  income  by  seeking  this  service  arid  they  iget  it:  fori 
the  following /reasons,  hut  when  you  send  out- a questionnaire  ot- by! 
statute  or  by  Federal  enactment,  you  state  that  someone^  has  tb- serve1 
30  days.  Unless  you  guarantee  their  pay,  I submit,,  and  even'  if  you 
do,  I submit,  Senator,  that  thatiis  a hardship  on  the  great  majority  ofi 
the  people.  That  is  why  we  end  up  with  these  elderly  people  in  these 
jury  boxes  and  in  the  triills  of  these  cases.  • • - > ; ; 1 . v ! ■;  !-■. 

The  comment  that  goes  along  with  this  amendment  reads  tie  fol- 
lows, that  the  failure  to  select  prospective  jurorsiby  lot,  together  with 
insufficient  pay  and  a long  term,  of  service,  always  result  in  juries  that 
are  not  a true  cross-section  of  the  community,  A maximum  of  70 
calendar  days  of  service,  together  with  adequate  pay,  would  make  it 
difficult  for  anyone  to  find  an  excuse  to  evade  jury  Service,  Excuses 
are  usually  offered  by  the  young  with  family  . on  hardship! grounds.; 
It  is  hard  for  it  judge  to  refusetliem,  and  the  net  result  is  that  the  jury ; 
panels  end  up  overloaded  with  Old,  retired  pensioners,  well  meaning 
out  nonetheless  not  a true  cross-section  of  tlie  community  to  which 
a litigant  in  our  courts  is  entitled.  ’t.  ; ■ 

The  State  of  Florida  has  a l-week  time  limit  for , petit:  jury  service. 
Here  the  system  has  worked  moBt  effectively.-in  this  regard,  There 
have  been  no  complaints  of  difficulty  in  administration.  They  do  it 
entirely  with  a 5-cent  stamp  and  the  mail.  t ; # ‘ 

Not  only  that,  although  title  I in  this  civil  rights  bill  perhaps  does 
not  get  the  scrutiny  or, the  time  or  will  not  get  the  time  that  titles  III, 
IV,  v,  VI,  or  II  will  get,  still  title  I is  iis!  important,:  if  not  more 
important  than  qny  of  the : other  sections  of  this  bit  of  legislation,* 
And  we  have  in  this,  country  of  ours  today  an  overwhelming  amount 
of  jury  work,  - AU  of  pur  courts, are  loaded  up  to  the  gunwales,  and* 
we  have  to  do  things  that  will  streamline  the  procedure  and  that  will- 
give,  at  the  same  tjnjp, everybody  an  equal  opportunity  to  serve.  . 

Now,  one  of  the  tilings  that  is  true  in  Florida  is  the  fact  that  When  < 
anyone  serves  for  a week  alone,- the  presiding  judge  will  keep  themi 
tliere  after  school  in  order  to  finish  that  case  so  that  those  people  do ; 
not  have  to  serve  over  the  1-rweek  period.  There  is  no  good  and  :ade- 
quate  reason  why  any  person  should  have  to  serve  on  . a jury  more, than1: 
once  or  twice  in  a normal  lifetime.  If  everybody;  is  given  an  oppor- 
tunity to  serve,  you  . will  find -out,  that  that  will  be  the  average;  and. 
there  will  be  that  many  that  will  not  have  that  wonderful  pleasure  of  - 
watching  your  system,  at  work.  The  objective,  should  be  to  make- 
jury  service  a duty  attractive  and:  instructive  to  all  .segments,  : ; . . 

Senator  Ervin.  It  is  also  true,  is  it  not,  that  anyf  person,  no  matter, 
how  busy,  could  reasonably  be  called  on  by  his  country, to~ serve? as  a 
juror  for  a Week  ? , 

Mr.  RisCassi.  Yes.  ! ; , : 

Senator  Ervin.  But  if  a man  has  a business  or  a profession  and  he 
is  called  to  serve  SO  days  out  of  the  year,  this  is  a disproportionate  sac- 
rifice because  It  may  mean,  that  a lot,  of  other,  people  who  owe  the 
same  obligation  to  the  country  do  not  serve  at  all  ? 

Mr,  RisCassi.  Yes;  and  in  our  Federal  system  today,  unbelievable 
as  it  may  seem,  they  have  these  jury  panels  that  sit  for  a term,  the  whole 
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term  of  the  court,  2,  8,  and  4 months.  And  how,  I ask  you,  can  you 
ever  get  everybody  or  give  all  an  opportunity  to  Berve  under  circum- 
stances such  as  that!  The  limit  must  be  named.  It  should  not  be 
more  than  1 week,  because  no  one  can  then  claim  a hardship,  and  the 
butcher,  the  bakery  the  drugstore  man,  the  garage  man,  everybody 
should  be  given  an  opportunity  to  participate. 

Senator  EriviN.  Do  you  not  agree  with  me  in  the  thought  that  one  of 
the  wisest  things  about  our  system  of  administration  or  justice  is  that 
we  have  the  jury  system  and  we  have  laymen  from  the  body  of  the 
citizenship  to  assist  in  the  administration  of  justice! 

Mr.  RisCassi.  Yes;  that  is  the  most  wonderful  part  of  our  jury  sys- 
tem. Only  the  trouble  is  that  at  the  present  time,  in  a great  number  of 
the  States,  the  people  that  come  in  and  sit  as  jurors  are  cynics  and  they 
deride  the  system  rather  than  being  boosters  of  the  jury  system.  That 
is  soraethingto  be  really  alarmed  at.  . ' . 

■In  keeping  with  that,  I want  to  close  by  stating  that  this  committee, 
if  it  is  within  its  power,  should  also,  give  attention  to  the  use  of  6- 
man  juries  oft  a compulsory  basis  in  civil  cases,  rather  than  the  use  of. 
12-man  juries.  Now,  there  is  no  good  and  adequate  reason  why  these 
Federal  courts  trying  civil  cases,  a lot  of  which  revolve  around  who 
was  at  fault  at  an  intersection  or  whether  or  not  a banana  peel  lay  oil; 
a sidewalk  for  an  hour  or  a week,  things  of  that  sort,  why  a 6-*riian  jury 
would  not  do  as  well  as  a 12-man  jury.  That  goes  for  the  larger  cases, 
also.  1 

The  expense  that  is  involved  here,  you  bump  the  pay  up  to  $20  a 
day » you  are  giving  them  $17  a night  if  they  lay  over.,  You  give  them 
transportation  both  ways,  you  have  increased  the  three  categories  and 
it  is  worthwhile.  I think  you  Could  have  atremendous  savings,  both 
in  iimC-^becduse  when  you  pass  these  exhibits  around  in  the  trial  of  a. 
case  and  you  have  0 instead  of  12  looking  at  it,  and  when  they  file  out, 
Where  aquestion  of  law  is  being  argued,  as  happens  many  times  in  the 
trial  of  a case  and  the  judge  wants  the  argument  in  the  absence  of  the 
jury,  all  of  these*  factors  which  are  so  important  today,  so  that  we  can 
get-away  from  this  hue  and  cry  in  a lot  of  quartersthat  we  should 
have  a compensation,  system  for  the  trial  Of  civil'  cases,  would  be  done 
away  with  if  We  used  a six-man  jury,  if  we  used'  a shorter  term  so  we 
could  !get  Sway  from  cynics,- who,  Noi  1,  abuse  the  system  and  deride 
the  system,  and  if  we  use  a 'cross  section  in  ;the  inception . ; ’ , . 

Senator,  if'there  is  Anything  I can  tell  you  after  SS^years  practicing 
generally  as  a smalltown  praotitiofterjitis  this,  that  the  cross-section, 
fliatthe  seilectlon  by  lot  in  the  inception  is  irioSt  important.  ‘ This  8040, 1 
which  whs  the  bill  that  passed  1ft  the  House,  which  called  f ora  jury 
commissioner  to  ’Select  the  Original;  panel  subject , to  directions  to  be 
given  him  by  the  presiding  judge,  etjll  gets  the  human  elementift 'there, 
which  glVes  yotf  S'  jury  Which,' in  the1  final1  arialyMs,'  can  Oftly  be  the  in- 
flection of  the  selector.  And  if  you  are  going  to  do  it.  so  that  it  is  fail* 
and.  equally  applied  to  everybody  so,  that  everybody  mtist  Serve  and 
ledm  ’that ; duty,*  No.  1,'  it  has  to'  be  by : lot  from1 ; fhe  registrStibn  list, 
which T thirfkiS  about  as  fair  a system  as  yOU  chuld  getj  particularly 
when  you  bridg1  it  up  to  date  in  the  Southern1  States;  And’tjie  bill 
makes  provision  for  the  Chief  : judge1  getting  iiftinee'Of  minbrity  groups 
iftifeyatertbtfftirl^yeprcSeritedatthepr^senttime.  . 
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And  then  the  shortterm,  that  1-week  term,  is  the  rock  upon  whioh  all 
of  these  measures  have  fallen  so  that  people  nave  not  been  able  to  get  a 
fair  trial.  1 .i,  i 

I wish  to  thank  the  counsellors  to  your  veijy  capable  committee;  wiith 
whom  I sat  prior  to  this  time,  particularly  Mr.  George  Autry,  and  you* 
Senator,  ana  you,  Senator  Smathers,  for  permitting  me  to  speak. 

Senator  Enyjw.  Thank  y.ouv  We  certainly  appreciate  your  appear- 
ance. You  have  made  some  very  thoughtful  suggestions,  and  I might 
add  you  have  pretty  good  Scriptural  warrant  for  solution  by  lot*, 
because  the  NeW  Testament  tells  us  that  after  if udas  betrayed  the  Lord 
bis  successor  Matthias,  was  selected  by  lot.  ’ ‘ J‘  ■ 

Mr.  BisOassi.  And  I wish  to  point  out  in  reference  thereto  that  the 
greatest  travesty,  in  my  opinion,  has  been  what  has  been  going  on  in- 
many  of  our  States.  There  are  only  two  States  in  the  Union  to  hay 
knowledge  that  have  selection  by  lot  of  the  jurors  in  the  inception.: 
One  is  the  State  of  Washington  and  one  is  the  State  of  Conneotiout^be- 
lieve  it  or  not.  We  passed  it  there  2 years  ago; ' Tf  it  is  possible1  in' 
Connecticut,  it  should  be  possible  on  a Federal  level.  - 

Senator  Ervin.  We  appreciate  your  taking  the  time  and  the  trouble 
to  appear  before  the  subcommittee ; and  give  us  the  benefit1  of1  youiv 
experience,  thoughts,  and  philosophy  ontnis  subject.  { 

(The  complete  statement  of  Mr,  ItieCassi  follows :)  • ,,;’ 

■ ■ ■ ! ' ■ . ■ : - : 1 
j&rATSMKHT  OF  ATTORNEY  I/RON  RISCaSSI,  HARTFORD,  CoNKBOTldOT  I.ROISLATTVll, 
Chairman,  American  Tbial  Lawvebs  Association 

The  undersigned  wishes  to  be  registered  In  favor  of  Title  I of  Sv  B.  -3206 
with  the  following  amendments  and  comments  thereto.  - , 

Section  1864,  Master  jury  wheel 

A.  On  page  8 line  18  strike  out  the  words  "at  random*  and  substitute  in  lieu- 

thereof  !‘by  lot.**  , , , ' ' • . . . t 

B.  On  page  4 line  16  strike  out  the  word  "random*  and  substitute  in  lieu  thereof: 

the  word  "by  lot."  ' ' :t'~  ' 1 <1  1 

' 0.  By  adding  On  page  3 line  10  after  the  words  "It  sertee"  the  fallowing1 

sentence,  "The  selection  of  prospective  jurors  within  a given-  judicial  district' 
or  division  shall  be  by  selection  of  names  In  a given  and,  Identical  numbered; 
sequence  based  upon  the. number  of  jurors  to  be  selected  therefrom.",  , ■ « 

' Comments,  Balled  cine  Law  Dldttonary  defines.  “lot*  as  a method  to'  deter- 
mine a question  by  chance  or  without  the  action  of  man’s  choice  or  will,' 

The  language  of  the,  amendment  Is  hied  In;  the  Statutes- of  the  State  of  .Wash*'; 
lngton and, Statqof .Connecticut.  ->.r  | 

Selection  by  lot, from  roistered,  voting  lijsts  will  Insure  a .cross  section' of  the, 
OommuHlty  with,  nothing  ldrt;  to  ’ chance,  as  would  bd  the.  icaSe  "in  the  selection, 

of  jurort  in  theinceptioAht-randbin.  1 1 ' ' - ■<:  : : ‘ 1 : > 

Section  1885, ' BJwtaj? df  Mtmys’frdm  lh&  master' jury  wheel  * . _ • 1 ;■  ' • 

Strike  oufc  lri  page  &llnca21  hndi&  the  following  "shall  appear  before  the' 
clerk' aid  Air  OU?"  aitd  Substitute  IA  HeUtheffeof  "shall  to  Whiled  by  the  6lerk;,H 
Comments.  A saving  In  time  and  money  to  the  government  And'  to 1 the* 

prospective jpror- <«  >i-«  : ,■■■■.'  i ! .■  - -V-,  ij.-j'i  f • 

Section  1860.  BMlusi<mfr<m>  jury  service . ; . •/  i:  r i* ' !,i  ';  iM 

i On  page  12f,  lin6 r 1-  strike)  out  the  word  < "thirty"  and  aubstiute  In'  lieu  < thereof1 
tho  word  "seven.’!  s., ......  • p.,.  f 

Comment.  The  failure  to  select  prospective  jurors  by  lot, , together  .with  in- . 
sufficient  pay  and  a long  term  of  . service,  always  resqlts  in  Jurien  thnt  .hre  n’o£  A 
true  across  SeCtionof  the  -conmnilty.  A maximum1  of1  SeVAn'balOndar  dttys  of 
service  together : with  adeqUatwiffly  will -make1  it  difficult  for  anyone  to  find  an: 
excuse  to  evade  jury  service.  Excuses  are  usually  offered  by  the  yOungi  of 
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ft  tally  ‘Oh  'barCahip 1 grouhde,;  ‘They  tire  hard  to  , refuse  - and  the < net  'result  is 
that:  the  jtuiy  panOU  < end,' up  Overloaded  with  did,;  retired  pensioners,  well*, 
meaning,  but  nonetheless  not  a true  cross  section  of  the  community  to  which  a 
litigant  in  our  courts  is  entitled.  ~ ,,  . 

'The  SthtVof  Rldrian  hus'a  oiid  week  time  limit  for' petit  Jury  service.  Here 
the  system  has' worked' most  effectively  ln  tbts  regard.  There  have  been  ho  com- 
plaints of  difficulty  In  administration..  . , ■ 

The  qbjectlve  should  be  to  , mike  jury  service  a duty  attractive  and  Instruc- 
tive to  all  all  segments  of  out  society.  It  should  never  discriminate  against  the 
yotrig.  working  class  people  who  make  up  the  great  bulk  of  the  population. 
Jury  service  should  never  be  permitted  to  be  used  by  the  pensioner  as  a means 
to  supplement  Social  Security  income.  The  opportunity  and  the  duty  to  serve 
should  be  uniformly  applied  If  we  are  to  insure  an  effective  Federal  jury  system, 

Senator  Ervin.  We  would  be  glad  to  hear  from  either  of  your 
associates.  , 

Mr.  EisCassi.  I would  like  you  to  hear  from  Mr.  Colson,  who  is' 
an  outstanding  trial  lawyer  in  Florida,  with  great  experience,  and 
a past' president  of  this  organization  who, will  tell  you  hoW  it  has 
worked  out  in  Florida.  • 

Senator  Ervin.  Mr.  Colson. 

;Mr.  Colson.  Thank  you;  I want  to  thank  Senator  Smathers  for 
his  remarks,  and  thank  you,  Senator,  for  coming  to  the  Florida  Bar 
Association  meeting  last  week  and  making  your  very  hue  major  ad- 
dress. t 

I come  in  support  of  this  bill  with  certain  minor  exceptions.  I think 
that  one  or  two  of  them  are  important  enough  that  we  should  comment 
on  them; 

I have  had  the  privilege  to  study  the  jury  systems  in  all  BO  States 
during  the  last  & years,  both  in  the  State  and  the  Federal  courts;  As 
a result  of  my  travel  I can  say  that  at  the  minimum  we  do:  not  have 
the  same  system  of  jury  selection  in  all  BO  States;  not  even  in  the 
Federal  courts.  X do  not  know  which  systems  are  the  best.  I am  not 
here  to  pretend  that  I know,  but  I will  say  they  (ire  different,  TUero-, 
fore,  they  are  not  offering  a . jury  of  our  peers}  of  our  equals,  beoause 
our  systems  are  not  equal.  It  is  wrong  that  in  1066  we  should  still 
have  such  a Bystem; 

I have  tried  cases  both  in  the  North  and  the  South  in  1966;  in  Al- 
bany, N.Y.,  and  in  New  Orleans,  La.  I feel  that  it  is  wrong,  for  ex- 
ample, when  a State  attorney  in  a Mississippi  county,  in  a cose  that 
I am  personally  handling,  voluntarily  dismisses  the  indictment, be- 
cause he  recognized  that  the  jury  was  wrongfully  selected.  In  1966 
X still  cannot  get  a fair  trial  for  a Negro  defendant  in  Mississippi,  in, 
my  opinion.  X am  not  going  to.  get  a jury  that  represents  a cross  sec- 
tion of  his  community.  That  is  wrong.  I have  to  try  the  case  purely 
on  the  hope  of  getting  that  defendant  to  a higher  court  while  1 keep 
attacking  the  jury  systems.  . 

I think  that  we  should  take  a hard  look  at  blue  ribbon  juries.  While 
blue  ribbon  juries  is  a wonderful  phrase,  very  often  they  have  been 
color  conscious  instead  of  color  blind.  The  condition  still  exists  where  a 
guilty  rich  white  man  iB  not  going  to  the  electric  chair,  , Something 
id  basically  wrong,  . . ' 

Now,  I applkud  this  bill*  The  thing  that  concerns  me  most  of  all; 
about  the  bill  is  the  word  “random.”  Mr.  BisGassi  mentioned  the 
word  “lot.”  ' 
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Senator  'Ervin.  I have  ‘always  figured  that  when  you  select  sOme- 
| thing  at 1 random,  you  wind  up  with  something  nondescript. 

Mr.  Colson.  I will  show  you  the'  way  we  select  juries  at  random  in 
* Miami,  for  instance.  ’ I think  that  Miami  has  a fine  system  free  from 
discrimination.  There’ is  an  attempt  in  many  of  our  Federal  courts 
to  make  sure  that  we  have  a certain  percentage  of  lower  and  higher 
.incomes  represented,  or  a certain  precentage  of  Negroes  on  juries. 
What  we  have  to  tinderstand  is  that  the  very  fact  that  a man,  a human 
being,  makes  such  a decision  or  determination  allhws  the  very  oppor- 
tunity for  discrimination  to  exist.  The  opportunity  to  avoid  discrimi- 
1 nation  gives  the  opportunity  to  achieve  discrimination. 

In  our  State  courts,  in  Miami,  they  use  the  voter  registration  list. 
For  some  reason  the  Federal  court  uses  the  city  directory.  Our  jury 
commissioner  picks  names  from  the  city  directory  which  are  then 
placed  in  the  jury  wheel.  Once  the  names  are  placed  in  the  jury 
wheel  no  one  is  concerned  about  their  selection  by  lot.  Everyone  is 
satisfied  that  it  will  be  done.  The  key  to  this  all  is  the  selection  of  the 
overall'  group  that  is  going  to  be  placed  in  the  jury  wheel,  the  initial 
selection  of  prospective  jurors,  whether  by  lot  or  at  random.  In  Con- 
necticut this  most  important  stage  is  handled  by  computer.  There, 
they  hit  a certain  number  on  the  computer  and  from  all  the  names 
in  . the  computer,  those  names  that  are  to  go  into  tile  jury  wheel  are 
automatically  produced.  Thereafter^  the  judge  or  clerk  seleots,  by 
lot,  from  the  jury  wheel,  those  jurors  needed  for  a particular  trial. 
This  bill  must  be  very  clear  about  getting  those  names  into  the  jury 
wheel  in  the  first  place. 

In  niy  opinion,  this  is  not  made  cledr  by  the  words  “at  random.” 
It  is  possible  for  a:  jury,  whether  civil  or  criminal,  to  be  selected  by 
merely  looking  to  the  occupations  of  the  prospective  jurors.  For 
instances,  here  is  a bank  president,  here  is  a carpenter,  a bookkeeper, 
and  a student.  I can  tell  you  Whether  they  are  male  or  female  and  what 
their  income  is.  'If  we  are  able  to  pick  out  the  people  that  we  think 
a jury  ought:  fcd  be  composed  off  in  this  manner;  then  one  side;  in  a 
criminal  or  civil  case*!  ib  going  to  be  off-  to  a tremendous  start  hy 
stacking  a jury  independently. ; ; 

This  is  not  what  ;we  <waht.  We  want  a oross  section.  I want  to 
make  sure-  at  this  leVel,  that  whether  by  city  dilatory,  voter  regis- 
tration list,  or  anything  else,  the  selection  is  done  entirely  by  ihuhber. 

: < l am  concerned!  asyoivare  Senator,  about  the  questionnaire  provi- 
sion of  the  bill.  > I do  not  have  an  answer  to  it.  I share  your  concern, 

• however,  sir,  and  I will  speak  more  about  it;  if  you  want. 

I strongly  suggest  that  you  consider  the  provision  for  1 week  service 
by  jurors.  It  certainly-  helps  them  and  Removes  one  of  the  major 
causes  for  excuse^  I believe  that  more  people  should  participate  in  our 
jury  system ; those  who  love,  understand,  and  appreciate  it.  Those  who 
do  not  are  primarily  tlid  (ferities.  The  1 week  limitation  on  service ’has 
another  built-in  advantage;  that  is,  a judge  has  more  compulsion  to 
-finish  the  case  within  1 Week, 

In  traveling  to  the  different  States,  I have  found  that  the  judges  of 
this  country  try  cases  in  completely  different  ways.  Some  judges  do 
not  hurry  iritliey  know  that  the  jury  has  to  be  there  for  80  days  anyway. 
If  a case  goes  over  2 or  8 weeks  the  judge  can  easily  hold  the  jury  Over. 
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But  if  a jury  is  waiting  for  aoase  toend,  the  judge. ie  likely  togive  it 
priority  over  any  other  matter.  Beside' the  economic;  benefit,  il- think 
that  this  is  another  worthwhile  consideration.  ; m : < > ; 

iit  I* alsoendorse  the  experience  we  have  had  With  the  six-man.  jury -in 
Florida.  i . With  the  exception  .of;  capital  punishment  coses  and  eminent 
domain*  proceedings, , we  use  a sixrman  jury  * even  in  criminal  oases. 
. Whereas  we  might  limit. the -use  of  the  firman  jury  to  just  civil: cases, 
1 1 do  riot  see  the  necessity  of  the  large:  12rman  juryat  all  times.',  : u ; , • 

Senator  ErVin.  X'  wonder  if  ithere’is  any  constitutional  question  that 
can  be  raised.  I do  not  recall  any  Federa  l decision  offhand,  but  I know 
there  are  some  State  decisions  which  hold  ithat  the  number  of  jurors 
. has  to  be  12  where  the  Constitution  is  interpretedin  light  of  the  com- 
mon law.  I wonder  if  either  of  you  has  any  >dOubt  as  to  the  constitu- 
tionality of  reducing  the  number  by  legislation  rather  than  by  con- 
stitutional amendment?  - , - , . = . . ’ . ■ 

• Mr.  Colson.  I have  none,  Senator.  . I am.  positive.  I cannot  give 
you  a citation,  but  the  six-man  jury  has  been  tested  by  the  Florida  and 
the  U.S.  constitutions.  I believe  that  our  system  would  be  improved 
by  requiring  the  service  of  our  juries  for  a snorter  time.  In  this  way 
we  could  get  our  cases  along  muoh  faster  and  withdess  cost.  But  I 
urge  you  tomake  sure  that  the  original  selection  of  names  to  be  placed 
in  the  jury  wheel  is  by  some  mechanical  system  out  of  the  hands  of  any 
human  being.  ... 

Senator  Ervin.  I. certainly  share  your  belief  that  it  is  highly  desir- 
able to  get  as  many  citizens  as  possible  to  serve  on  juries.  I think  it 
gives  a good  deal  of  confidence  in  the  administration  of  justice  on  the 
part  of  the  publie  generally  if  they  are  familiar  with  it.  I think  they 
will  corrie  away  from  the  average  court  persuaded  that  we  have  about 
' as  fine  a system  ras  can  be  devised  to  accomplish  justice.  • 

Do  you  have  any  questions?  # *i"  >•■■■■ 

. i Senator  Smathers.  No  questions.  I just  concur  with  your  state- 
ment. 

Senator  Ervin.  I was  a trial  judge  fortf  years.  ; Orr  convening  of 
the  court  each  week  I knew  that  a lot  of  the  jury  panel  would  like  to 
be  excused,  so  I would  give  them  a little  lecture  m advance  about  cer- 

■ tain  duties  a man  owed  his  country,  and  one  of  the  most  important 
was  that  of  serving  upon  the  jury  when  he  wae  chosen  to  do  so;  X con- 
cluded by : saying,  however,  /there  are  certain  exigencies  that  justify 
a man  asking  tobe  excused,  so  if  any  of  you  now  have  any  reason  you 

. think  would  justify  you  in  asking  the  court  to  excuse  ybu  from  the 
performance  of  one  of  your  sacred-duties  to  your  country,  I will  hoar 
• it  at  this  time.’?  : ; i..  .1 

< Mr.  Colson.  You  would  have  to  foe  fm-American."  \ 

Senator  Ervin.  I very  rarely  got  any;  requests  to  be  excused  after 

■ that..-  ■ ‘ ■ • ■ - . ■ 


: Do  you  have  anything  you  would  like  to  add?  ' 

Mr,  Smith  No,  thank  you,  Senator. 

Senator  Ervin.  We  are  certainly  indebted  to  the:  Association  of 
Trial  Da  wyers  for*  your  appearance.  I know  thereisno  grovipofmen 
• in  America  who  are  more  interested  in  having  fair  * and ; impartial 
juries : than’  the  trial  lajwVers, vdnd  you  have  Sic  * experience ; which 
makes  yourobaervations  of  unUsu al  worth  in  the  yonsiderationsVf  the 
subcommittee.  I thank  you  very  much.  / - ! 


/ 


/ 
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<,  Mr.  AtjtryL  Mr.  Cliairmbri*  the  nextwitness  is  Alfi-edAvin&j 
Senator  Ervin.  Professor  Avins  is  a native  of  New  York  City.  He 
has  a -B.A;  degree- from : Hunter  College, and: 4A  L«L.B.’  degr©o  from 
Columbia  University,  an  lil/.M; degree  from-  New*  (York  University, 
and  Lr.M;  and  J.S.D.  decrees  from  the  University  df  Chicago. He 
holds  a Ph.  0.  degree  from  Cambridge  University.  iHeis  a member 
of  the  bars  of  New  York,  the  District  of*  Columbia,  Eloriday  and  Illi- 
nois. He  was  a special  deputy,  attorney. general  of  »Nerw York  in  1856 
and  1957.  : • r - =■'  = >•  I'-l.ru  <■  “ !■■'(  ■ i 

Professor  Avins  has .;  prepared  several 1 memorandums  concerning 
the  constitutionality ' of  various  portions  of  S.  8296  Cnd>the  legiriac 
live  history  of' the  14th  amendment.  These  willbe  printedinithe 
record  immediately  folldiring.  Professor  Avins1  testimony.:; ;•!'  l 
Professor  Avins  is  also  general  editor  of  the  book,  ^Opein  Occu- 
pancy VorsusEorced  Housing  Under  the  14th  Amendment," ; a copy  of 
which  is  before  each  member  6f  this  subcommittee.  ; i */-  i J jjj : r 

Professor,  -you  may  now  wish  to  summarize  your  position  on  this 
legislation,  r Before  you  do,  ihowever,  I would  like  to  >thank,  ybu? for 
your  willingness  to  appear  and  give  us  the  benefit  of  your,  vast  knowl- 
edge in  this  neldr  .•  '■;* 1 •, ;k;«y  v..i  • : .»•*  ■ ■ • • . : v.i  '•>  = 

I also  would  like  to  say  I have  read  a number  of  articles,  which  you 
have  written;  I was  very  much  interested  ih  your  , argument®  before 
the  Supreme  Court  ih  the  literacy  test  situation;  But  unfortunately 
for  the  cause  of  constitutional  government,  I have  to  sayi  that  1 think 
the  Supreme  Court  lias  usurped  the  power  to  amend  the  Constitution 
in  that  case.  ;>■:■■■  -,1.  •; 

■ ...  ■-  . ■ ■.  ••  - ,.■■■■  ■ . I ‘ : 

STATEMENT  OF  PROF.  ALFRED  AVINS,  THE  SCHOOL ; OF  LAW, 
MEMPHIS  STATE  UNIVERSITY,  MEMPHIS,  TENN.  j ACCOMPANIED 
BY  SAM  CRUTCHFIELD,  ATTORNEY  . ‘/-v;,;’ 

Professor  Avins.  Tliaiikyou,  Senator. r Since  l argued  K<&t&eriba6h 
v*  Morgan,  I could  hardly  say  otherwise  than  that  X*  agree  with 
you.  ' : ■ i-,"!  '•  ■'  •'!  : .;  . *!'-  •?'  \ !l : 

Senator  Ervin.  I might1  add  that  I have  ;a  great  deal  of  consterna- 
tion whenever  I consider  that  case.  There  are  twospecific  -provisions 
in  the  Constitution  v first  section  2 of  article  I,  which  clearly  lb® 
States  the  right  to  prescribe  thequalificationsforvoting,  sofrjeettono 
exceptions'  other  than  those  embodied  in  the  14th  and-  16th  amend- 
ments, which  was  put  in  the  Constitution  before  the  14th  amendment, 
and  second,  the  17th  amendment,'  which  was  inserted  in'  the  Constitu- 
tion long  after  the  14th  amendment.  To  have  a general  expression  in 
the  14th  amendment,  nullify  two  specific  cbnatittitional -provisions,' one 
antedating  the  amendment  and  the 'other  'postdating  it,*  and-  at  the 
same'time,  have  the  court  indulge  in  the  statenrintthiit  the' States  have 
the  power  to' prescribe  qualifications  for  voting  ahd  then  say  that  Coti- 
gress  could  prescribe  them  in  this  particular  case  causes  me  to  wohder. 
I do  not  believe  any  of  us  has  ahy  security  apart from  thfe  Constitution 
as  it  was  written.  When  the  Court  professed  its  adherence  to  Hie 
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that  to  punish  me  hurt  him  worse  than  it  did  me;*; ■!  I ju&fc  did  not  believe 
it.;  i . .■i.v.  ■;  ■■■ 

■ Professor  AVins;  Thank  you,  Senator* - ■ Beforel  go  further,  I want 
to  introduce  for  the  record  my  colleague,  who  has  been  assisting  me,  Mr. 
Sam  Crutchfield  of  theDistrictof  Columbia  bar. , .< ; , ■ - ■ ^ 

I am  going  to  start  by;  indicating  for  the  record  that  I have  submitted 
or  will  submit  memorandums  solely  on  the  question  of  constitutionality 
for  eachof  the  titles  other  than  title  I,  which  is‘a  Federal-problem  ana 
is  therefore  a problem  of  policy.  I intend  to  direct  myself  this  morn- 
ing solely  to  the  questions  of  constitutionality  arid  not  to  questions  of 
policy*  which  I think  we  could  argpe  at  length  before  the  committee. 

‘ In  respect  to  title1  ILIhave  submitted  a memorandum  entitled  ‘‘The 
14th  Amendment  and  Jury  Discrimination : The  Original  Understand- 
ing.” That  Covers  questions  of  title  II.  : 

Ip  respect  to  title  III,  I have  submitted  two  memorandums,  one 
entitled  “De  Facto  and  De  Jure.  School  Segr^tion;  Some  Reflected 
Light  on  the  14th 'Amendment  From  the  OivilRights  Act  of  1875,” 
andj^Baoiab  Segregation  in  Public  Accommodations!  Some  Eeflected 
Light  on  the  l4th  Amendment  From  the  Civil  Eights  Act  of  1675.” 

In  respect  to  title  IV,  there  is  in  my  book,  “Open  Odcupancy  Versus 
Forcfed Housing”— — • ; < • 

1 (Senator  Ervin.  Let  the  record  show- that  all  the  observations  by 
Professor  Avins  will  be  printed  in  the  body  Of  the  record  immediately 
after  Kis  oral  testimony.  ; r.  •;:-•••  ; : • . . . 

FrofeasorAyiNS.  Thank  you,  Senator^  •=.  1 

There  is  in  my  book  an  article  entitled  “The  14th  Amendment  and 
Eeal  Property  Eights,”  which  starts  at  page  68. 

In  addition  to  itoat  and  respecting  certain  special  problems  of  State 
■action*  I would  like  to  re f er  to. my  article  inthemost, recent  issue  of  the 
Columbia  Law  Review,  volume  ufyat  page  873)  entitled,  “Civil  Eights 
Act  of  1875 : Some  Reflected  Light  oh  the  14th  Amendment  in  Public 
Accommodations*”  which  appears  in  the  most  recent'  issue  of  the 
Columbia  Law  Review.  ^ I wifi,  I hope,  before  the  hearing  .closes,  have 
an  opportunity  to  submit  a supplemental  memorandum  on  this  par- 
ticular point  also.  It  i&aqueation  of  Style  action.-  i •;  , 

Jn;respec.t. to  title.  V-rrrr  .•  • un, . <»■,  \ . 

: Senator  Ervin.  I would  like,  here,  for  the  purpose  lof  the  record,  to 
isay  that  the  subcommittee  will  ; obtain  a:  copy  of  toe  article  , in  the  Law 
Eeview  land  print  that  in.  the  body,  of  the.  record*  immediately  after 
.your  testimony,  with  your  pennijBsi'On. , 

■fi  Professor  Avins.  Yes,  thank  you*  Senator, 

In  I respect  of  .title  V,J  am.  submitting  two  memorandums,  ortejen- 
■titled  .“Federal  Power  To  Punish  individual,  Crimes,  Under  the’  14th 
-Amendment j :The:  Original.  Understanding,*’  whi ch  carries  legislative 
history  up  to  18?0j  andJtbe  second  entitled -‘The, ICu ■ Klux:  IClap  Act  of 
1871 : Some  Reflected  Light  on  State  Actionand  thel4th  Amendment.” 

. Then,  finally,  I have  a -generalized  discussion  entitled  “Fourteenth 
Amendment  Liniitationspn  Banning  Racial  and  .Religious  Discrimi- 
nation { The  Original  Understanding.” 

; Senator  EhyiN.  All  the;  documents  referred  to  will  be  printed  at  the 
end  of  ytar  teStiutohyi ■ •. : <_■  : i •:  : ■ r-d,yr' • i ■.;'//■  - ■ ; v - ». .;  Ln  ■ ■ ■ - 

t.i  Professor  Avins.-  Before  going  any  further  irt  summarizing  some  of 
this  material  and  what  its  significance  is,  I would  like  to  direct  my 
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attention  first  to  the  question  of  the  general i significance' of  legislative 
history  in  interpreting  constitutional  law  andj  in  particular,  in  inter- 
preting the  14th  amendment.  Isay  this  because  I think  it  tatfter 
erueiaFtofche  entire  question  of  tlie  constitutionality ' of  these; -titles* 
titles  II,  Ill^IVj  arid  V of- tKebillf  as  -to;the  manner  m which  the:  14th 
amendment  should  be  interpreted.  - I also  say  thisin  light  of  your 
remarks  about  Supreme  Court  decisions,  ana  a rather  fundamental 
question  os  to  the  weight  to  be  given  Supreme  Court  decisions  versus 
Uie  weight  to  be  given  to  the  original  understanding  ofGohgress  ih 
proposing;  a constitutional  amendment.  I leave  off-  entirely  the  ques- 
tion  of  ratification  and  assume  for  the  purposes;  of  this  discussi on  that 
ilo  problem  exists  in  that  quarter;  ■ - , ^ i;  i .h  :!  > ! v* 

Now,  I received  from  the  editor  of  the  Virginia  Law  Review,  a Mt. 
Earl  Dudley  a series  of  questions  on  this  point  in  respect  to  an  artible 
of  mine  whioh  r Considered  to  be  rather  astute  questions,  and  which 
lead  me  naturally  irito  answering  this  matter.  1 should  like  to  read 
each  of  these  questions  and  answer  them,  because  they  will,  in  effect, 
answer  this  Question  as  to  Whktthe  effect  should  be  of  the  legislative 
hiBtory  in  interpreting  the  14th  amendment,  ) ; : ‘ 

His  first  question  is:  How  dowe-aelect  from  the  debates  on  a given, 
piece  of  legislation  those  statements  whioh  capture)  the  f‘intent”of 
the  legislature  when  supporter- and  ^opponents!  of  the1  hill  make  con- 
flicting statements  concerning  its  ‘import  and  when  there  is  a vUria^ 
tion  of  opinion  among  the  supporters:  themselves,  to  whose  statements 
do  we  attach  the  greatest  weight?  What  happens  if  one ‘ of  the 
people  whomyou  choseas  qualified  to  speak  for  the  legislature  itself 
makes  -contradictory  statements  -at  different  times,-  or  logically  incon- 
sistent statements  within  the  same  set  of  remarks?  < 

Applying  this  -quesUoh 1 to-  the  14th  amendment,  the  > question*  is  . 
really  one  of  determining  the  ifitemt  of  a -body1  which  can-  only  be 
determined j of  course^  from  the  public  statements  made  by  the-  mem- 
bers of  the  body  primarily  on;  the  floor-  of  Congress:  somewhat  -see* 
endarily  in  a committee  report  There ; Was  a fairly  ‘brief  ropoSctof 
the  Joint'  Committee  On  /Reconstruction  and  then,*  of  CoUrse,  :certain 
supplemental  material  isalways  helpful,  Such-  as  speeches*  they  may 
have  made  to  their  constituents  to  report  in  the  local  press.  Of  cotirsej 
these  speeches  are-far  more  generalized  than  the  Ones  tnade  onJthe 
floor,  and:  therefore  it  is  worth whiletopay  attention  to  the  statement 
bade  in  the  Congressional  Glbbe,- whiehr  are  fairly  voluminous.) ; y- ; 1 
* I might  saytnut  in  preparation-  of  this 'memorandum,  I read;  ]; 
Suppose,  about  15, OdO  pages  Of  speeches  made  during  this  period,  plus 
statements  and  vSriou^  other  mttteriftl.  ^l  r;n  i i n.ii.  . 

Now,  of  course,  prime  attention  should  be  given  to,  first,  the  drafts-* 
men  ofthenieasurC,  Inthe  casfrof  the  first  section,;  it  was  Representa- 
tive-John  A;  Bihgham,'  ft  Republican-  Representative  from  Oliio,  <a 
good  lawyer  though  somewhat  given  to  a bit  of  rhetoric  and  in  respect 
to  the  floor  Jeaden;  in;  the  House.)  Representative  Thaddius-  StevenS-1  of 
Pennsylvania,  a radical  Republican;:  in  the  Senate  to  the  opening  re- 
marks of  Senator  (Jacob  M.  Howard  of  Michigan  \ ■ secondarily,  to 
lawyers  speaking  in  support  of  the  Amendment,  -most  particular  the^e' 

general tiews-'of -those :law^elr9W--i-:^  />,-■;  ; i'  .. 

- Senator  Erivifr.  Iam  going  to-have  to  ask  you  to  eiccuse  me!  jiist  one 
moment. 
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: Prdfessor-AviNs.:  Byallmeane.  May  I continue  my  remarks? 

Senator  Ervin.  Yes,  that  will  be  fine. 

•c-ProfessorAviNS.  Especially  to  lawyers -who  are  what  X may  call 
thd  marginal  proponent  of  the  measure.-  ■ By  marginal  proponents,  I. 
mean  those -lawyers  in  the  rather  narro'wly  divided  Senate, -who  chose 
to  vote  for  the  nieasure.and  yet  just  wanted. to  go  -a  little  distance,  not 
as  far  as  the  radicals;,  f , • • 

-Therefore  some- very  well-defined  views  on  different  matters  during 
this  particular  period.  Some  Senators  and  Representatives  were  what 
was  known  ias  radicals.  Others  were  known  as  moderates,  in  the  Re- 
publican  ranks,  and  then  there  were  conservatives  who  voted  against 
the  14th  amendment,  and  of  course,  the  Democrats  were  all  against 
the  14th  amendment.  - 1 

I have  not  found  in  the  remarks  any  really  contradictory  statements* 
In  fact,5  they  are  really  quite  consistent,  the  Whole  body  of  them.  There  . 
are  a few  contradictions  in  some  political  speeches  by  incumbent  Demo- 
crats, obviously,  made  for  political  effect,  and- these  I discredited.  As 
a matter  of  fact,  Representative  Jamies  A.  Garfield  in  1871  and  Repre- 
sentative John  Farnsworthiiof-  :Illinois,  [in(  reviewing  speeohes  them- 
selves, discredited  these  political  remarks  by  Democrats; 

- But  the  14th  amendment  was  basically,  especially  the  first  section, 
intended- to  : be  a ve^r  modest  and  moderate  measure.  And  the  state- 
ments are  quite  consistent  from  all  the  Representatives.  Some  wanted 
to  go  further  than  the  amendment  did,  bpt  accepted  it  simply  because 
it  Was  the  best  thing  they  could  get.-  i / 

. - Going  on  noW  to  the  second  question  that  he  poses,  once  we  have 
identified  what  the  legislature  intended  to  be  the  interpretation  of  this 
bill  on  any  given  question,  is  there  any  point  at  which  we  should  deviate 
from  the  letter  of  this  interpretation  td  serve  the  larger  purposes  of  the 
legislation  in  the  (context!  of  changed  circumstances  ? t If  so,  what  are 
the  criteria  for  selecting  those  points  which  we  will  discard  ? Should 
we  approach  this  problem  differently  depending  on  the  nature  of  the 
legislation  ? That  is,  should  a constitutional  provision,  because  of 
its  simple  and  fundamental  character,  be  read  more  flexibly  than  a 
piece  of.  Very  particularized  legislation  designed  to  deal  with  a specific 
problem?  . • - ■■  ■ ' 

My  answer  to  that  question  is  that  every-  constitutional  provision, 
like  every  legislative  proviSion,  must,  as  a matter  of  constitutional  law* 
be  interpreted  in  accordance  with  the  intent  of  people  framing  it  ana 
passing  it,  and  that  there  is  absolutely  no  authority  whatsoever  for 
deviating  from  what  the  original  intent  was.  That  is  the  point  at 
which  I part  company  from  the  TJ,S*  Supreme  Court  in  a number  of 
its  recent  cases.  .■■;  ; ' ■ -/; 

Senator  Ervin,-  If  that  were  not  fio,;fche  men-  who  drafted  and  ratified 
the  original  Constitution  would- never  have  provided  article -V,  would 
they?  \ ■ ■ : ■ : ; ; - = ■ t. 

' Professor  -Avras,  -No,  there  would  be  absolutely  no  point*  You 
could  let  the  Supreme  Court- do  all  the  amending.  You  could  write 
a generalized  section  that  wouldsay,  let  the  Supreme  Court  fill  in  the 
blanks  vrtierexhey  find  blanks  to  fiU  in.  . > - • - / - 

Senator  Ervin.  IfUhey  had  intended  for  ithe  Supreme- Court  to 
amend  the  Constitution,  they  would  hafve  p.ut  in  article  V something 
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like  this:  “The  Constitution  of  the  United  States  shall  automatically 


change  its  meariihg  from  time  to  timewithout  anychonge  being  made* 
in  its  phraseology,  and  a majority  of  the  Supreme  Court  shall  haVe 
the  absolute  power- to 1 ’determine  when'  ‘ such  automatic  amendment 
occurs  and  thenatUre  and  scope  of  such  automatic  amendment.”  : - ' 

ProfessorAvritai'Yes,'  arid  the  result  would  be,:  of  course,  that  the5 
TJ.S.  Supreme  Court  would  be  a permanent  floating  Constitutional 
convention.  I am  not  sure  that  is  not  true  today. ; ; - < > 

Senator  Ervin.  Arid  we  would  lose  all  the  benefit  Inherent  in’ the 
written  Constitution,  would  we  not?  ■>  ■ 1 r ■ ii 

Professor  Avins.  Bight.  There  is  nq  point-  to  having  a written! 
Constitution. 1 • ,i;  •••  : ■'  ; ■ 

SenatorBiyiN.  To  put  it  ih  plain  English  instead  of  being  ruled  by 
a written Constitution,  we  "would  he  'ruled  a judicial  oligarchy^ 
WouldWehot?  ; ; : v ■ - . , ’ f : 

Professor  Avit^S;  Ainf  group  of  judges  who  cottld  be  collected  tyhU' 
would  feel  at  any  particular  time  that  ■ any 1 particular  thing  is  goOd 
for  the  country:  MV  original  feeling  is  that"  nC/  SUch  ’origihal  intent' 
was  admitted!  :J  irbCueve,  the  Sehator  frpm' Indiana,  wh6  fsametnlxU; 
of  the  subcommittee^  spent  a!  lot  of  time  recently  working  oh  acOnSti* 
tutional  amendment.  It  seems,  to  me  He’Wa’stea  a great  deal  of  tiidt.! 


The  Supreme  Court  could  have  dorie  the’jcb  by  a mere  judicial  opiriidri. 
He  certainly  cduld’  have  said,  well;Iet*  them  dp  itj  andhe  ‘couhfnU^e 
saved  Himself  a great  deal  of  time  arid  trouble  and  spent  the'  time  On 
vacation.  : ‘ 1 ' ' ^ ; : :'",f  r ' j 'v Vlf,77  h ’ 

My  position  is’ that  there  is'iiO  point' th  having  a constitution  or  bbn-* 
stitutional  amendments  if  the  Supreme'  CpOrfc— or  the  Congress,  dnd 
I now.  refer  particdlarly  to  sectibn  5 Of  JtK6’ Voting  Bights  Act  1$  the 
Morpak /Case-^either  the  Congress’  by  Ordinary  pill  or  th!e:  SUpreriie 
COurt  by  ordinary-  opinion — or.  by ■ extraordinary  pphiiohy-COuld 
simply  Change  the  Constitution  any  time  it  felt  tHm  wpuld  be- good  for 
the  country  i - ; ' - \ ; / • : 

t Senator  Ervin.  Npw,  isit  not  yotir  lrit^pretatibri  Oi  the  ConstituJ 
tiori  that  the  only  power  the  Supreme  Court  of  the  United  States  lias 
conCcrriing  the  ConStitOtion  is  thepoiver  to  interpret  it? 

; Professor  AviNs.  Yes.  ' 


■ Sdn&tOr  Eimir;  Andt  that  this  power 'consist#  solely  iri  ascertaining 
and  giving  effect  to  the  Constitution  In  accordance  with  the  interit  Of, 
those  who:  drafted  and  ratified  it?  • 7 - ! ! . 7 

Professor  Avins.  Precisely.  Arid  therefore,  a case  iff  the  U.S.  Su- 


NOW,  occasimiaUy,  ih6'U:S.Snpreme  Court  does  use  histor^  to  difesS 
up  its  opinions'  They  did  in  the  Price  case,  or,  rather,  the  conclusion 
I came  to  in  one  of  my  memorandums  was  that  I did  not  think  they 
really  Understood  ;%hat  the  significance Of  some  of  the$e  debates  ^as. 
But  on  other  caseS,  iri  the  PoUTd^aftse  I now  thiril^  of  particularly, 
they  simply  rejected  it  Us  being  not  applicable  to  the,  present  day^or 
we-iieed-a-new-model-autorriobiie-this-year  type  Of  Opinion.  yy- 
Senator  Ervin.  I was  much  intrigued  as  weU  as  much! distressed 
by  the  decision  in  the  PdU  Taos  easel  ‘ I read  it  and  ;I  saw  Otily’one 
thing  in  the  iflftjority  Opinion  that  was  relevant 1 to  the  decision!  That 
was  a Statement  Of  Mr;  Justice  Douglas,  arid  I can  quote  it  fepaCtly^ 

: ^ : 'if  , f.  i J J 1 f;?  ■ j £ f : j '.  i r ; ' ■ J,  ■■  . ! . ! / i;  ' ; : i y.i  / „■  * U j \.l  : V * T ‘ r i i i '■  L i ■ i.i 
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“Notions  iof  what  constitutes  equal:  treatment  under; the jequah  pro*; 

tcotion clause: do^hanue,^ and ihe muleriinedstheYrordirdot”  ii  , v, ; ^ 
■J'^pfeeflor- Avrssi:.;  YoSfji i,,; ; / ' ;-.i ijrs.r  t l • •;■.  , /■-•‘Vhv,-,; obi  .•: 

; (Senator  Ebvin,  : That  gave  me  enough trouble*1! bytTwas; more  poi}t> 
cemed  when  T looked jup  in:  the  dictionary  whatanolion  wauand  it, 
said  that  notions  are  general, 1 vague,  ana  imperfect , conceptions  ;or 

ideas?  pf  something.  , : > < ;,tV..v  h 

Professor1  Avins.  Yes,'-: , . . i , ■*-«  u ■.  : : , : 

. 3enatpr.EnviN.  3Q  I drew  the  conclusion  that  the  majority  opinion 
held  in  that  case  that  when  notions  of  judges  change,  the,Constitu-, 


He;  raised  ,the  fact 
sj&tem  worked  very 
local  native  language-,.  1 .-r.; 

law,  I had, a very.  deep,  interest  in  this  matterUWl offered  to  give ftliu 
citations  qf,  Indian^  eases  .which  said  that  rnilnaian  native , could,  npt 


others  w^ieh  I suppose  will  noW;rei?luce  debates  ]by;  James  Bdadison  and 
such bthersorte of  irreleyant mi(t wah;  , u, ‘ . m 

' Going 'back to,  the  third  q^estioii»  Vfhat  d®,  we  do  when  tlie  ;dlSM>Yrerpd 
intent  of ‘the  legislature  is  simply  not'rcdhsdnaht  with  the  fording. of 

1 ‘ - v>  ^ iQb.oidraffimg 


, congressional  purpose,  or  snouid  it  limit  itseii  to  suen  an  ,int#,rftie- 
tation  as  the  wprd?  of  the  statnte^iU  bear,?  . , j..y  , , .,1 

I might  say  thip  in  answw  to  jha^  jhat  thAHtlx.  aqjcnd^^/ih  W; 
estimatiori,  is  quite  adequately  qj^fted  tp  nia^e 
to  make.  Some  of  the  later  reconstruction  legislation  Irhaveicoh9lnd1ed 
was  rather,  badly  drafted, ,bl^  it  .was ,<h?afM  ppder  yeTO^OTyait .time 

WjS 

. „ . ;.  v . fehhffrsb,^^ 

clause  which  simply  en  forces  the , peel  ^ration  of:  thejarticlelVj.scotioii 

Stated  shall  be  entitled  tQ.prjviJOges  of 
citizenship-^it  vya®  sipiply  »n  enforcpmcqt  mechanism; -w; that, 
Secohqly  the  due  process  clause*  ^hieb  is  nothing  but  an  application 
of  the  Ped«ral,;due  ,proc^3 : clause  to  the’  States,  !m  eft^ctjpyerruling 
Barron  against  Baltimore,  pnd  [Carrying-all  the  old/ judicial;  decisions, 
find  Bingham  himself  said  it  was  simply  designed  to.  carry,  the  old  'de- 
9i8iongpwirwi^dt.::;;ii  v;  ; ,t/f 

. 43  for,  the  equal  protection  clause,  theSupreme/Ckmrth^  ,re^q  ttha 
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life,  liberty,  and  Property, : which  simply  said  ndbody  was  entitled, tO 
chop  yobr  head  offi  if  you  were  a traveleror  stranger,  or  Toby ouof  your 
property.  Thishas  become  the . fifth  section  oftnisbiU,.sbI  aiugoing 
to  save  my  point  for  a little  bit  later  to  discuss  this  question,  because* 
of  coursje,  it  it  relevant  to  that  section; r-r  "n  t rii  i ;< ; i 
But  in  terms  of  this  general  question*  II  might  say;that  I i find  rio 
difficulty  in  understanding  that-, the -Original  intent  vvuBy  or  at:  least 
where  the  ideas  came  from  by  the  89th  Congress  indrafting  and  pro- 
posing this  particular  legislation,  whatsoever.  ’ .=  ■ < \ h . h j mi  f > I m . / 
The  fourth  question  is,  how  ddes  the  constantly  changing  content 
of  language  impinge  upon  tliistsfttire  process:  when  we  are  hiding  with 
legislation  drafted^  and  debated-  in  -the-  vocabulary  of  art  earlier  i day  S 
When  most  people  of  i today  would  naturally  tread-  the  words;  of,  a 
statute  of  constitutional  amendment  to  mean;  orte : thing  , and  people 
of  an  earlier  day  to  mean  another  thing,:  is  the  Court  bound  'by  the 
etymology  of  an  earlier  day  ? This  problem  seems  to  be  particularly 
acute  where  the  Congress  reads  sUfchdanguage  as  “equal  protection,  of 
the  law  - or  ‘‘due  process  oflaw??.  deliberately  so  broad  las  to^  demand 
considerable: interpretation  in  light  of  changing  circumstances. ... ; 

Where  would  the  antitrust  lawBbetoday,  for  example,  if  the  CoUrt 
had  interpreted  restraint  of  trade  as'  limited  strictly  to  those  restraints 
considered  illegal  at  common  law, i mostly : agreements  not  .to  compete 
■ between'miteters  and  their  fonrter  apprentices,  and  to  those  which  the 
framers  of  the  Sherman  Act  in< 1890  actually  foresaw? > We  would.be 
today  intheprocessof  ameiidmg  tbe:bill,  Whichis  really  the  purpote 
of  having  adegislature;  that  is  tosay,  there  is  no  purpose, to  having  a 
legislature  unites  it  legislates,  .and'  if  modern  experience:  showstha/bf  a 
particular,  provision,'  to  ft constitutional  provision  or  a . legislative 
i provision,  is  inadequate  in  the  light  of  changing  circumstanctev  there  i$ 

absolutely  no  reason  in  the  world-why  an  amendment  cannot  be  passed 
to  stake  cars  of  changing  circumstancesv  whichis  what  , I .rathert  think 
the  reaspn  for  having  article  6-  in  the  Constitution  is  and  Why  Congress 
spends  a great  deal  of  time  discussing  amendments  to  prior  legislation 
orlegislation  to  substitute  for  old>ltgislatinm  etcetera#  : ; > , V ? •:  A)  j; , 
So:  that  there  is  no  problem,- teally^  except  the  problem  ofamendittg 
a particular  provision,  be.it  a fcoristitutiohal  or  legislative  provision,  if 
chaiigWcirotimstancesindicatethaiitifln«fctesary.o  r.(!  j brjxilasT 
1 And  X think  experieiice  sbowB  tbatifbhe  people  ofavcountry  ate 
really-  agreed  on  the  need  foraconstitutional,  aniendment,  it  canbe 
done  rather  rapidly.  ' As  I recall,  the  21st  amendment,  te  tet^,prij>hb 
bition,  went  through  rather,  speedily,  in.  a period  OflO  months,  Ithink, 
or  at  least,  fairly  rapidly.  < i iff  the;  people  of  a country  ate  rtdt  agreed 
that  an  amendmentienecessiry,  we  shouldmot  h&Veionet;  > theiConr 
gross  or-  oven  , ths  iCourt;  .feels:  that changing:  ’oircumBtances/needvnew 
provisions,  ithen  l think  it  should  be  done  in  the  proper  constitutionaj 
fashion,  and  this  does  not  militate  in  the  slighteBt  agamst  retaining  the 
bid  Constitution  iri  accordance with  its.old  interpretation, ' ! 

* >So  I would/say  to  that  that;  I am.rtot  terribly,  iworried  labonf  having 
a constitutional  amendment  once  in  a while  to  take  care  of  new  .change 
ing  circumstances,  and  new  legislation  to  take..jCflre  of  <newy  chimgmg 
circumstances,  rather  thaU-totny  te^reteh'andprtll’andhanl  old  pifetc3 
of  legislation  to  cover  it.  Because  I really  do  nobfeelthat  the  Supreme 
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Court  is-  in  as  good  a i position*  to  taka  a general  consensus  'ofthe 
Country;  asthe  Congress  is  in  terms*  of  a legislative' bill,  or  as  the  Con- 
gresa  and  the  States  combined  are  in  terms  of  a constitutional,  amend- 
ment>‘Kf  , !'-i. =■’  i -r,  . . ; ' <,[  .. 

Senator  Ervin.  I find  a veiy  striking  similarity:  between  your 
observation  and  that  made  by  James  Madison  in  the  Federalist  on 
the  question  of  the  fifth  article.  He  said  the  reason  they  adopted 
that  is  they 'realized  that  experience; would  show  that: some  changes 
would  be  needed  in  the.  Constitution^  and  therefore,  thoy:  put  in  a 
method  of  amendment  by  the  two-thirds  vote  of  Congress  and  three- 
fourths  of  the  States  because  it  kept  the  Constitution  from  being  too 
mutable  on  the  one  hand,  and  on  the  other  hand,  it  prevented  the 
Constitution  from  perpetuating  What  might  be  discovered  to  be  de- 
fects. They  certainly  intended  the  Constitution  to  be  our  most,  stable 
legal  document,  but  they  intended  it  to  be  changed  when  the  needs 
for  changing  arose.  - ’•  • ••  * • • ■;  - 

And  oi  course,  the  court  usurps  the  Authority  to  amend  the  Consti- 
tution every  time  it  sits,  and  instead-  of  being  the  stable  document 
intended,  it  h as  become  about  as  stable  as  a quivering  aspen  leaf. 

> Professor  Avjns.  It  is  like  the  Value  of  fluctuating!  currency./.  It 
depends  on — you- need  a telegraph  to  find  out  what  the  Constitution 
is  from  day  to  day.  I might  say  I did  teach  constitutional  law,  and 
I found  rny  case  books  were  constantly;  obsolete.  Finally,  I had  to 
use  the  New'York  Times— -that  waSObout  the; only  thing  I could  use. 
~ -The  fifth  question  iSj  what ! happens  when  a specific  question  arises 
which  the  framers  did  not  address  themselves  to  at  all?  Is  the  Court 
free  to  read  the  words  of  the  statute  in  their  normal,  modem  mean- 
ing^ Onid  thus,1  perhaps,  to  Create  a body  of  law  broken  hacked  out  of 
joint  With  itself,  or  must  it  iii  every  case  ’limit  itself  to  the;  concepts 
which  had  currency  in  the  period  When  legislation  was  framed?  ; >- 
• Well,  then  ansWer  tothat  really  follows  the  answer  to  the  prior 
question;  If;  of  course.  thefrairierShad  no  conception  ofa, problem 
simply  because  it  is  anew  gadget  or  something  of  tne>type^rairplanes, 
et  cetera — what  you  have  to  do  isitakd  the  general  principles  which -the 
framers  intended  and  simply  apply  them  to  a new  concept; ; ■ -This  is 
teally  not  as  hard  as  one  ■ imagines,  because , I think  < the  > framers 
realized  that  there  would  be  at  least  new  inventions.  - * -They  provided 
for  new  _ inventions 1 in  the  Constitution  itself,  in  a patent  ©laOse/  I 
think  they  ‘realized1  the  country  might ; change  in  territory;-  beciuse 
they  provided  for  the  - addition1  of  ^States;  They  realized,  * I*  Jam  sure, 
that  the  economy  of  the  country  might  change.'  : : ; ; ; ; { ■ : 

f So  I think  if  tois  question  is  addmesed  to  the  commerce  clause,  that 
really  ho:  great  problem  exists  because  the  framers’  realized  that  the 
economy  may ' change;  ' the  land,  area  inaW  change,  there  may  ;be  new 
inventions;  and  in  that  case*  you  take  the  geheralifeed  principles  of 
the  Constitution  and  apply  them  to  the  new  situation!  • .«v:v 
Senator  Ervin.  I believe  Some  of  the  pases  say  that  the  grants  Of 
constitutional  ■■  authority  to  the  - N" ationai  ‘ Government  extend  into  the 

future.  '-I-.,;  •/■;!  ■ .U'rC-'  V.-i  T.  : . ,-f  ,• 

Professor AviNs.  'Yes v- , <;-r  -■■■/ • ■ . 

Senator  EnviN.  TIiatis  the  point  you  arfemakin^  ? 

Professor  Avrwsh Yob,  (jnito.  1 <;'/<  ' 

i 

■ 

/ - / (■  - ; - 
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, 'However,.  I might  make , tHfc  pnintpthat;  after  reading* . I:j  gues^ 
about  15,000  pages  of  debate,  I have  come  to  a conclusion,  what  . I 
might  say  almost  undercuts,  what. I ; am  going  to)  say* , that » Ujrttung 
really  new  has  been  said  in  the  last  hundred  years  on ; the.  .subject  01 
race  relations  or  human  relations  or  suffrage*  0>r  thejngh&td  ,ypt®:olr 
who  should  vote,  or  protection,: or  variohgi  problems,  of  that  character. 
Therefore,  X do  not  really  think  there  is  anything  new:on  the  subject, 
really.  There  is  new  phraseology-  and  longer:  footnotes  ana, probably 
longer  articles  today,  but  I do  not  .really,  think  there  isany  thing;  neyr 
that  anybody  has  really  conceived  of, in  the  last,  hundred  years  that 
has  not  been  said,  really,  in  perhaps  different  language,  100  years  ago. 
So  reallyy  it  is  applying  old  principles  to  old  situations!  rather:  than 
old  principles  to  new  situations.  ;;  „ : , ■ 5 , ; ^ .•/p;  ■ : 

■ In  addition  to  which  I might  say  that  I really  find  no  significant 
difference  between  the  terminology  used  100  yeatef  ago  and  , the  ,terr 
urinology  used  today,  nor  do  I find  any  . great  difference  in  the  con? 
cepts.  ; So  I coftie  to  the  Conclusion  thftt  in  fs^t,- there  really,  is  nothinff 


nngjf  4 

Senator  Ervin.  Do  you  not,  believe  the  original  meaning,  ip  pretty 
clearly  stated  in  the  ,1st  section  of  the i Hth.^nmendmept?,-  ,. , 
Professor  Avins.  Yes,  X think  the  original  meaning  is,  fairlyvclcar 
. Senator  EkviN.  Aft  you  pointed  out,  inputs  three.  ;prohipition%!dn 
the  States  5 1 they  shall  not  deprive  any  person:  of  the  privil^geSiand 
immunities  of  citizenship*  they:  shall  not:  deprive  any  person 
their  jurisdiction  of  due  process  of  law,  and  they  shell  npfc  dppriye  .epy 
person  of  the  equal  protection  of  the  law*. f,  \ ] ■,  , ?•  ■■■  ■ •» ,‘{ • i j 
Professor  AvtNs.  Right.  : ;v.  ■/'  v.«  hih-i; 

Senator  Ervin.  :The  only  reference,  in  that  sectioii,  which  is  th^  s^Cr 
tioiL  that  is  invoked*  are  three prohibitionson  State  action,, f| 
Professor  Avins,  ,Yes,  and  three*’ ratbor  parrow^pro^bitippev  qn 
State  action, p^They.  are.  not  really  ^11  that  broad, i<n  a ! • . v i’;  ; • 
Senator  Euvin.  Arid  it  shoiws  an.mtent  on,  the part  of- Congress, ajnd 
the  States  whichratified;  it  to  eomb®l  Btetasi  tp  pertain, 

fundamental  principles  jp  respect  pf  theipcopje  withinjtheiFfjurisdicr 

■:  tr.'fi'f  i’"'.  't  \ •-■'■"-i-:  -pr'i  ji'lii-'svi  ol  'fiv/orf  01U  ovisri 

, Prof^r^WNSv.Yes,,quit^,,,M  ; , Mtekriv  c.-.d 

Senator  ErvinV:  And  there  .is  not  a^^ngle  .syllfvhls  why*  thgr  l^w 
amendment  that  has  any  18 


(•peculiar  concept  iuaif  itcvd  iwauu^  tuvuiiut  '1  |Hr  j!  \ 

: Senator  Ervin.,  iYes, : , v, ... n E ........  ...,v  « ■.» : , ; r i'  i.  ’ ' 

' P|,ofessor  AviNS.  X want  to  discura  that  because  l con^aer  thispfoJbr 
ably the  most  <^cult  from  a lqgalppint  of.viow,  the  precise  extent  te 
whjch  the,  Federal  (Government  could  go 

do  in  regard  to  individuals.  ‘ ; , 

Senator  Ervin,,  I think ypu  haye  one  of  the  finest  analysis. from  the 
standpoint  pf  legislative  pwtory  tha^  l have  ever  i^d,  ahd  l ^ - 1 - - 

■**"**“  — ““  — - - JL  — - 
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« pMf^ssor  Avins.  : Thank  you,  sir, : There  are  a few  new  ones  floating 

; = Senator  Ervin.  Of  course,  and  test  cases*  as  Justice  Harlan  said,  axe 
quite  extraordinary.  ^ • ;■  : • :•-? 

Professor  Avins.  Yes.  . ■ 

Let'  nib  go  tb  title  V,  first,  because  I think  there  is  a great  deal,  of 
current  interest  in  that,  and  second,  because  I think  it  is  probably  the 
most  difficult  from  the  legal  point  of  view.  Let  me  see  if  I can  sum- 
marize the  basic  points  of  these  memorandums.  One  is  a 42-page  one 
which  I will  Bubmit  today,  and  then  the  earlier  one,  which  I have 
submitted. 

Prior  to  the  Civil  War — the  War  between  the  States,  if  you  will — 
there  was  a cose  decided  in  1842.  a rather  well-known  case  by  Mr.  Jus- 
tice Storey/ entitled  “Prigg  against  Pennsylvania.”  The  question  in- 
volved the  interpretation  of  Congress’  power  under  the  fugitive  slave 
provision  of  the  Constitution,  now^  Of  course, .obsolete,  which  provided 
for  the  rendition  of  fugitives  from  service  in  Other  States,.  which,  is 
bracketed  ih  artiole  IV,  section  2,  of  the  original  Constitutions  The 

2uesti0n  arose  as  to  whether,  under  the  necessary  and  proper  clause, 
longress  had  any  power  to  create  machinery  for  the  enforcement  of 
this  section, -or  whether  it  was  solely  directed  to  States  who  are  obli- 
gated as  a matter  of  good,  faith  tb  enforce  this  particular  section. 

Now,  the  section  does  not  address  itself  to  the  States  at  all  in  terms — 
I do  nOt  have  it  before  me,  but  in  substance  and  effect,  it  sa^s  that  fugi- 
tives from  tide  State  who  flee  into  another  State,  fugitives  tf  rom  service 
and  labor^I  am  not  now  talking  about  the  criminal  extraditioncases — 
shall  nbt  be  permitted  to  throw  off  their  obligations  of  service^  but 
rather  shall  be  returned  to  the  State  from  which  they  .came.  Now,  in 
fact,  it  did  not  only  apply  to  Negro  slaves*  it  also  applied  to  white  ap- 
prentices. 1 There  werp  a number  of  cases — not  in  the  courts,  but  they 
are  in  committee-  reporte^ifidicating  a number  of  cases  of  rendition 
of  white  'apprentices  whowei^urtder  obligation  to  serve  and  fled  ihto 
another  State.,  Apprenticeship  v&s  at  one  time  enf orcible  by  criminal 
Statutes  in  the  United  States,  and  by  various  other  statutes.  ‘ i 
- : ;Jif ij.‘  Jiiatice  Storey  held  that  thie  fight  imparts  a'  remedy,  that  since 
it’  Is'  in1  the  Federal  Constitution,  it  necessarily  iihplies  that  Congress 
would  have  the  power  to  create  the  remedy  and  that  it  would  in  fact 
be.  a violation  of  ttye  separation  of  powers  between  the  Federal  Gov- 
ernment and  the  states,  tb  require  the  States  tb  give  this  remedy,  - . 

1 ; NOW*  this'  ettse : Was  veiy ' inipOHant  both  politically  and  legally  in 
the  period.  It  was  the  foundation  basis  for  the  fugitive  slave,  law  of 
i860,  WhiChi  as  part  of  the  comprolnise,of  I860,  is  iiiiportant  as  a his- 
torical thattei1  and  naturally,  impinged  itself  very  much  bn  northern 
thinking..  . •'■  ■ " ; ';\  ‘ ‘ : ' /■:‘l  r : 

In  addition,  it  was  important  because  similar  language  is  found  in 
that  section  bf  article  Iv,  section  % which  provides  that  citizens1  of 
. each  State  shall  have  the  priViiek^  end  immuhiries  Of  citizenfef  in{the 
WV&al  States,  Which alsbf  in  terms/ is  not  direetod  ht  State' s^tibn  as 

SllOh#  1 # ' I i 1 1 'r  -.f:  ' ■ ' il’v  * ' 1 ) '■■■:* 

" 'Now/  tKe  ixrs^  Civil  itightsAct  of  T86(i  Wtls*  passed1  uh'deif'!tliis 
privileges  and  immOhitieSblausA J I believe  iprOfessor  HoWO  haSufidi- 
cated  he  thinks  it  passed  rnidei*  tfhe  lSth  amendment; ' THis  is  !an : im 

* * l / - ) 
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teresting’  theory,  and  there  is  sotae  'language  in  the  debates>whipb  is 
confusing  on  this;  but  in  fact,  it’had  nothing  to  dowitb.the  quest ipuof 
slavery  but  the  rights  of  citizenship,  the  rignts  to;buy  andselJ;propprty> 
The  theory  was  that  the  case  or  Pn<jt<f>  % .PennsywaMic  implies  <thdt 
Congress  could  ditectlyprovide  an  agency : for  enforcing  ;the  cpnetir 
tutiorial  provision  .against  individuals;  arid  that  it  applied  as  much 
to  the  privileges  ahd  immunities  clause < under  the  fourth  article'  as  it 
applied  to  the  fugitive  slayO  clause. : [;•<•  ,,  Y)  ; v,  i,  ; 

Representative  Bingharp  of  Ohio  and,  a small  group  of : other 
publicans  thought  that  thi$;was  incorrect,  that  in  enoct,  Congress  had 
no  power  to  enforce  these  provisions  in  the  fourth;  article*  second fseci 
tion: ; They  rested  on  ;tha  good;  faith  of  the  States. . ; But  he  didlthipk 
the  privileges  and  immunities  clause  ought;  to  be  enforced  by  Congress 
because  the  States  were  ijgnoring  it.  ■>.•  s . ; : ; 1 ,•  . ....  <■ 

Therefore*  what  he  dad  in  Februaryl8fi6  was  introduce,  an;  .amend- 
ment which  gave  the  Congress  the  power  to  enforee  the  privileges,  and 
immunities  clause,  which  would  in  effect  embody  in  the  Constitution 
the  theory  of  Prigg  against  Pennsylvania.  . i ; ; . . : . , 

, Well,  a number  of  Republicans  objected.  For  example.  Senator  Wil- 
liam Stewart  of  Nevada  objected  that  this  would  obviate  the  need  for. 
State  legislatures,  because  Congress  could  go  around  protecting  every- 
body. So  Bingham  was  forced  to  withdraw  this  and  to  drop  the 
amendment  by  putting  in  one  which  was  a limitation  on  the.  actions 
of  States  exclusively,  which  is  the  exact  text  today  in  the  first  section 
of  the  14th  amendment*  other  than  the  declaration  of  citizenship,  which 
was  added  by  the  Senate  afterward,  when  the  House  draft  came  to  the 
Senate.  ; : 

Now,  what  happened  was,  however,  that  a number  of  the  Senators 
and  various  other  people  of  the  period  who  were  in  Congress  were 
not  familiar  with,  or  not  familiar  with  the  history  and  significance 
of  this  redraft:  m the  House.  Therefore,  they  continued  to  thihk  that 
the  case  of  Prigg  against  Pennsylvania  was  applicable'  tp  thu  Adth 
amendment.  That  thought  persists  because  the  Justice  Department, 
in  the  Guest  brief,  continued  to  cite  Prigg,  v.  Penmgtvdna  as  applicable 
to;the  14th  amendment,  whereas,  in  fact,  it  had  been  taken  out  by  the 
redraft.  .■  ...  ,.V; . • / , • " , .'  \ 

This  is  where  a lot  of  the  erroneous  theories  that  were,  floating 
around  at;  the  time  came  from,  particularly  the  Enforcement  Act  or 
1870.  Senator  John  Pool  of  North  Carolina,  who  introduced  this  pro- 
vision, tied  it,  to  the  fugitive  Blave  law  enforcement  sections  and  to 
Prigg  against  Pennsylvania.  But  lie  had  not  been  in  the  39th;  Con- r 
gross,  because,  as  you  may  remember,  North  Carolina  was  not  repre- 
sented . in  the  39th  Congress.  Therefore,  he  was  not,  apparently, 
familiar  with  this  redraft.  He  was  laboring  under  a mistake;.  , 

When,  however— this  is  the  memorandum  I have  not  yet  submitted— 
Congress  came  to  the  Ku  Klux  Klan  Act  of  1871,  a number  of  Repre- 
sentatives got  up  and  said,  in  respect  to  the  . first  ShcHabarger  pro- 
vision,  you  cannot  do  this,  you  cannot  make  a provision1  which  says 
if  the  States  deny  protection,  Congress  may  afford' it  by  punishing 
A,  B,  C,  D,  and  jEJ  crime^-murder  anil  so  forth,  arson,  what  have 
you.  Toil  cpnnot  do  that  because  there  was  thisyedraf  fcrthe  Bingham 
redraft. in  the  House,  You  could  have  done  it  under  the  first  draft, 
but  you  cannot  do  this  under  the  second  draft. 


bfitiu  AidB®& 

; Both:  QarfielH-^i'  am  nW  teforring  to  Representative  James  A; 
Cratfield  of  Ohi^^hti  later  became  President  of  the  United  States— 
Representative  'John  FarnSworth  of  Illinois— very  good  Republicans, 
i might  say,  arid  ^ery  much'  in  faVor  of  reconstruction  measures-  gen- 
eraUy-~saidj  you  cannot  do  this  constitutionally.  HOwever,  the  House 
did  say  thiai  They  said  that  the  equal  protection  clause,  which  is  a 
double  negative-^no  State  shall  deny  equal' protection — is  the  cquiva- 
lent  of  saying  the  Stale  shall  afford  equal  protection  and  that  if  a» 
individual  interferes  with  a State  Officer  in  providing  protection,  then 
Congress  may  punish  him-  On  the  same  theory  that  it  may  puniBh 
interfering  with  a letter  carrier  delivering  a letter.  That  is  the  abso- 
lute Xitoit  under  the  14th  amendment,1  interfering  with  a State  officer 
in  affording  equal  protection,  or  a local  officer,  local  sheriff,  for  ex- 
ample, or  inducing  him  not  to  afford  protection.  You  may  recall  that 
the  'Companion  PH&i  case  in  the  U.S.  Supreme  Court  was  somewhat 
decided  on  this  theory,  but  it  Went  further.  , , 

1 Let  me  explain  this.  The  district  judge  in  the  southern  district 
of  Mississipi  said,  under  the  14th  amendment  and  under  section  241, 
1 believe,  of  the  Criminal  Code,  these  private  people,  who  allegedly 
shot  the  three  civil  rights  workers  in  Mississippi  in.1961  or  1962  were 
punishable  for  conspiring  with  the  local  deputy  sheriff s^  but  they  were 
not  punishable  for  the  substantive  offense  of  depriving  these  civil 
rights  workers  of  dife,  liberty,  or  property.  They  were  punishable  for 
inducing  the  sheriff  and  the  deputies,  the  policemen,  to  deny  protec- 
fiiohj  but  they  were  not  punishable  for  the  substantive  offense  f of 
the  crime  itself— not1  the  crime  of  - murder,  but  the  crime  of  denying 
life  without  due  process  of  law.  But  the  sheriff  was  punishable  for 
breaking  his  oath  to  support  the  Federal  Constitution  by  denying 
life  without  due  process  of  law.,  . t 

Now,  when  the  case  came  to  the  U.S.  Supreme  Court,  this  was  re* 
versed  in  the  Supreme  Court  unanimously,  and  X think  erroneously  ; 
it  held’ that  the  individuals  were  punishable  for  the  Substantive  offenSe 
of  denying  life  without  due  process' of  law  if  they  were  conspiring  with 
the  local  deputy  sheriff,  I thirik  that  is  wrong.  What  that  does,  m 
effect;  is*  say  if  the  local  Sheriffs  deny  you  protection,  Concrete  may 
step  in  and,  through  the  agencies  of  the  Federal  courts,  afford  equal 
protection  directly.  This  is/ simply going buck to  Pvigg  v< 

I thiiik  tltie  is  errdneotte^  ana  I think,  on  -the  legislative 
history,- it?iS  erroneous, : , : r ^ _ 

■ The  Gv&at  case  goes  a long  boWshot  beyond  that,  because  the  Guest 
case  provides  that  even  if  the  State  provides  equal  protection,  Corn 
gross  may  provide  protection  os  welH;h  rough  its  own  agencies  through 
the  Federal'  court.  ThiS  waS  a theory  that  everybody  rejected  dunng 
the  period;  because  the  basic;  predicate,  by 1 both  Senator  Pool  and 
everybody1  else  ditring  the, period;  was  that.if  a State' affords  protec- 
tion, then  Congress  has  ho  power  under  the  14thr  amendment  to  do 
anything.  ■ Tt!  is  Only  wfc&v  the  State  denies  protection  that  the  Con- 
gress may  step-in;  some 'people  said  it  could  afford  it  directly  and 
other  people  s&id>  it ; prevent  interveiitiOh:  Jfroth  protecting— 
under  a latter  view,  themrivate  persons  coplg  only  be  restrained  if  they 
interfered  With^  State  officials  f rOiri  affording,  protection;  ’ For  ex-, 
athple,  if  you  shoOt  a reVOiiUe  collector,'  'you*  can  be-  punished;  ‘ You 
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are  interfering  withtho  revenuecollector  dfrom  doing/ his  federal 
duties.  Only  under  that  theory  could  the  affording  of  protection 
be  punishable““Could  a private  individual  he  punishable. 

So  t thiiik  therefore,1  in  conclusion, ‘th^t  even  the  Price  case  is  too 
broad.  The  Ghw&t  case — the  opinicnsofsix  judges  in  the  case, 
I think,  are  wholly  unsupporfcalble  under  any  theory  1 can  imagine, 
and  it  would  necessary  followy  of  course,  that  since  title  V,  first  of 
all,  is  not  predicated  on  a State  denial  of  protection*  and  secondly, 
has  nothing  to  do  with  interfering  with  State  officials,  it  is  beyond 
anything  that  I can  find  in  Congress’  power  under  the  14th  amend- 
ment to  do  anything  with. 

Senator  Ervin.  Could  it  not  be  said  in  an  attempt  to  justify  the 
Pvioe  case  that  it  constitutes  a misapplication  of  a sound  principle? 
One  of  the  Justices  said  this : 

; Weare  Jiere  concerned  with , allegations  which1  squarely  and  Indisputably  id* 
volv^  Stkte  action  ini  direct  violation  of  the  mandate  of  the  14tli' amendment  that 
no  State:  shall  deprive  any  person  of  life  or  liberty  without  due  processes  of 
law.  . .... 

Of  course;  the  facts  did  not  quite  fit  that,  but  I would  say  you  might 
reconcile  it  to  some  extent  with  the  previous  decisions  on  tne  ground 
that  it  is  an  incorrect  application  of  a sound  principle. 

Professor  Avins.  There  are  various  statements 'made  throughout 
the  opinion.  Some  of  the  principles  in  the  Opinion  are,  I think,  quite 
sound  and  I'  think  some  of  them  go  tod  far.  They  are.  beyond  the 
original  intent  as  reflected  in  the  Ku  Klux  Elan  Act,  which  I might 
s&y  I consider  to  be  a very  bad  case  of  drafting;  based  on  legislative 
history,  and  I have  come  to  the  conclusion  that  t/JS;  v.  iform,  which 
held  the  statutes  which  were  obtained  from  that  to  be  unconstitutional, 
was  an  inevitable  result  by  a group  of  Republican  judges,  radicals  of 
the  period,  based  simply  on  the  fact  that  the  statute  was  abominably 
drafted;  Itwas  a/ very  Vague  section^  that  particular  section,8  and  the 
result  is  that  the- judges  had  no  alternative  but  to  hold  it  unconstitu- 
tional because  it  was  not  made;  rloUr  that-  the  conspiracy  must  be  di-* 
reeted  at  compelling  or  inducing  a Stateofficialto  violate  his  Federal 
constitutional'  duties.  ’ In  other  Words,a  State  official  takes  an.  oath 
to  support ’^nO  ddnstitritiOn  Of  the;  United  States.  One  of  the  obliga- 
tions sis  tO  prOvide  each  of  these  people  With  equal  protection.  I am 
not  going  to  gO  irito  tniS  question  at  this  niortieiit.  I will  gd  into  it;  just 
a wee  bg^lUteV;  as  tir  Whether  all  these  things'  mentioned  in  V are 
equal  tordfectigfo;  That  is  another  question.  1 am  righti  now  oh  the 
particular question  of  whOHyoUcaii  Hit  a1  private  individual.  The 
point  I am  making  is  you  can , only  hit  hinht  for  inducing  a State 
official  to  V;61ate  his  Federal  oUtli^  because  the  original  theory  of  the 
l4tK  amendment  wua  that  this  crime  hit  State  officials  who  violated 
their  FederaiOoriStitutioiitll  Oath'tc)  afford;  the  privileges  and  itririiti- 
nities  of  ' protection  and  dUe  process  td  citizens;  his  tneoty  Was  that 
if  a pri  t ate  Oil iz&ri  cprtipels  an  Official,  be  it  Federal  or  State,  to  violate 
his  Federal  constitutional  oath;  theprivate  citizen  is  punishable  fpr 
indUOing  Or  compelling  mi  official  fo  Violate  his  bath,  ;It  would’ be  the 
shmeitlieOry  'ft^  tryihg  to  biribe  a Representative  in'Cotigress:  br  sOffiie- 
tHmg  'like thiit.  ITOU'  irfduce  hini  to  violate  hjts  0atK‘  of  Federal  6b^ 
ligation,  so  even  as  a private  citizen;  you  are  piihitiuible;  It'  is  really 
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just1  a'  prmfciple<  thathilsbCeri  Applied  since  the : foundation  of  the 
GoVerhmenti  -’JO;  M i;,-  •>>.■>  ^ji  i>f?»v  v ; ,ji.) 

Now,  as  far a&the  simple;  question  Pf  State  ’action  i^cdncerqedi 
in  my  estimation,  there  is  absolutely  Nothing  in 'title  )V  which  is.  sup- 
portable in  any  way  whatsoever.  This  is  entirely  aside  from  theiothef 

matters  in  question.'*  ' \i,n  v l,m,  U,y  • y , ^ >-i  -v  vm  . j 

V>I?.w<todd-  like  to : jiiulp  ;to, title  Oy  which -is  the State  ijqry.  section* 
This  is  something  which  ,I  did  submit  a memorandum  of  lawon.  In 
my  estimation,  the^Federal  Government  has  absolutely  no  pcWOr  wHot- 
sbevertohave  anything  to  do  With  State  juries- ; Iiamisur$that!if  one 
of  the  gentlemen  in  support  of  the  bill  were  here,  thesfirstthiug  I would 
hoards  iStraud&r  v.  west  Virginia,  ! In  my  analysis*  I :have»  pome  to 
the  conclusion  that  in  Strmder,  v.  T Vest  Virginia,  the  dissenting opinion 
of  Justices  Field  and  Nelson  are  correct,  rather  than  tlje  diner,  opin- 
ions, for  this.  a State  jury  is  not  a,,  privi- 

lege or  immunity!  pi  natibhal  citizenship,  The  privileges  aiftd  iiitimum- 
ties  of  national  citizenship  were  deemed  to  lie  those  which  were  .fund  a~ 
mental  and  embodied  the  old  privileges  and  immunities  clauses,  of 
article  IV,  section  2,  such;  as  the  right  to  travel  in  another  State,  the 
right  to  do  business  in  another  State,  to  make  contracts  in  another 
State,  to  buy  land,  assuming  .you  had  a willing  seller,  not  to  be  sub* 

I’ectto  the  disabilities  .of  alienage,  and  various  others,  plus’ certain 
federal  constitutional  , guarantees.  There  has  been  a lot  of  question 


immunity  of  national  citizenship  and  therefore,  no  State  can  deprive 
you  of  it:  . ; . 7 ....  7;\-  , . 

In  fact,  one  of ; the  purposes  of  the  14th  amendment  was  to. prevent 
any  State  from  kicking  a person  out  because  ha  printed  or  said  spmo: 
thing  which  the  people  in  the  State  did  not  like,  One  of  the  attacks 
made,  for  example,  on  the  Southern  States  before  the  war  Was  that 
they  used  to  ride  people  put  who  spoke  against  slavery.  This  waS  One 
pf  the  things,  that  constantly  irritated  the  North,  the  so-called  Hoar 
incident  of  1844  which  was  something  that  very  .much  irritated  the 
North  at  the  time.  A f omiar  Representative  and  a hfiissachusetts 
lawyer  whp  wanted  to  bring  a lawsuit  in  South  Carolina  which  Was  not 
popular  was  booted  out  ox  South  Carolina  by  the  legislator®*  . 

. But  the  right,  to  serve  on  a State  jury  was  never,  considered  to  be  a 
privilege  and  immunity  under  the-  old  section  of  article  I V-,.  pection 
2,  because  article  IVt  section  2,  guaranteed  what  were  known  in  ante- 
bellum days  as.civil rights.  i(  i v;  ; . : , ‘ 7 .,7  v 

. Now,  there  is  a clear  distinction  dtawn  betwceit  political  and  civil 
rights.  This  is.  the  point  I argued  in  Morgm  -y.  Rafpm$aeh.  I 
might  say  I am  not . saying  anything  .here  that  I did  noij  tell  the:  TJ.S. 
Supreme  Court  in  my  argument  which  ,X  have  ,a  transcript  of;  . 

I might  say  this  is  equally  applicable  to  the  question  of  civil  rights 
and  political  rights.  I drew  a sharp  distinction  between  the  question 
of  civil  rights' and  political  rights  before  the  Court,  : ,The  only  thing 
the  Court  cpuldssay  was  they  wouldhayeXd.pVerruie  all; their  ireceiw 
amendments  holding,  the  ,14th  amendmentj  to  include  political  rights. 
I said  I thought  it  would  be  a fine  idea.  . .!„  ; > . \\ 


/ 


■•/  r 


:V 


v ! The  privilege  and  iuununitiesc: 


';••• 


PFotecteonly  what  y«ere  kpip^n,.aa  ciyri 
ibliftt 


rrof;  couree, 
Lei  me,  read  liwt'pne 

tittle ridbi4from>tfo  .'.;■ ,?  . ;;i  ,;  ?; :..i!_;  ■!•..••,: > 

Olvn  rights  at  that  time  were  believed  to  be  wliat  arekuown  todayasiiatiirftl 


OH  6U*cUlt  m 1HZ3  in  (/arjW(»  v,  upryv^  wuicu  Jt  ttWJume  A v«t  »«  !■«- 

tiiiUaf  withi  Und  tiffo,  protections  existing  already  in  the  eonstitation  itaeir  \ tp«^t 
Is; proteoUons  agaitiet  bilto  of  attainder  and  so, forth*-  : ; <■:■';  v 

Now*  since  the  right  to  serve  on  a,'  State  jury  is  hota  civil  rightybut 
rither  aM&nd  by  civil  right,  it  Wari  wliqt  was  krioWn  at  the'  tmtefiW 
natural  righty  God  given  n^htee^biit  rather  a eonvmtioinahn^ht  which 
came  from  the  political  community,  the  result  is  that  it  was  not  piroJ 
tec  ted  when  the 'privileges  end  iipmu’iuties'  clause  Wes;  taken  bodily 
into  the  14th  amendment.  No  political  right,  be, they  voting  rights, 
right  to  Hold  office,  right  to  serve  on  juries,  was  protected. j ■ , 

Now,  the  equal  protection  clause,  is  even  n arrowety  because 1 the  equal 
protection  clqiiee' applies  hpt  Only  ho  citizens  but  to  all  persons  and  ^as 
primarily,  or  in  no  small  part;  intended  to  protect  aliens.  1 One  of 
Bingham’s  objections  to  the  Civil  Rights  Act  ftf  1866,  was  that, aliens 
were  not.  protected.  . He  said  that  was'  absolutely5  ohtragooua,  ™ 


in 


the  fifth  Amendment,  the  word  “persons”  protected  Oven  strangers, 
travelers,  arid  therefore,  aliens  should  be  taken  by  the  meaning  df.the 
WOrd  “persons^’  ^ So  he  drafted  the  Word  ‘‘person’1  into  the’  protection 
clauseythe  diio  pro'cess  clausC,  to  protect  aliens,  ^ ; ! J ,JJ  : i x 1. “ 

I have'  written5  'a  niemoranduin.  a long  discussion  Of  the  QiyilRiights 

Act  t>f  ill «£»  A 1 ■. *■ cin)nnJrtM 

that,  logic 
teotion  j’ 
because 
Somebody 


astute  liWyer,  wHo  pointed  this  oiit 


felioii[ld;L ^ i.  t . 

wete  vteVerar  RephbliCftris  who  opposed  it,  such  hs  Caipeptep 
cousin,  one  of  the  best  lawyers  of  the  day, . I think  itfsKoWS  'vbiycleariy 
fcjiat  it  is  absolutely  untenable  undei*  the, original  rilide’rstaiiding.  * And 
thb;Ciril  Rights  Apt,  of  ^866,  i 
lltli  aifiendnieiit  Sfiw  taken, 
rights,  inilpdirig  sBeciftC^lljs 

jury.'  SepresentdtiW5  Wilson  pi  • xowa,  -cn©  enurnnui ; »i  «w  jriyuso 
Judiciary  Conpnittee,  saidthht  political  rights  were  pot  iiidltid^d  in 
: Civil  riihte  and;he  said  the  right,  to  serve  on  a jury  was'  riot  included  iri 


; another  irian’s 
a-~  the1  phrase* 


m 

otojgy,  ’4 [ iifii  11  ^oit  clUittk  thUfe  We'  'did  hot  have5  a-  properly 

6bhsli£uted‘juty:  list’  if  there' wOte1  nOt'ettOugh'paubei’S  &nd  hobofe' itt 
there.  He  agreed  with  me,  which  is  cariyirig'it  ftir'beyoiid  ahy  ibf 
thedeoisionst  * « •:  • f!i..,  ....  ...  .<t  .i.  i},{.tv;  ;iv;  . 

,f  BtofesisOrAviNa. ''Yes;  l am  not addressing  myself,  I want' to  m tike 


should  be  as,  to;  questions  of  jury^ ' J,t0 

questions  of  constitutional  law  and ; interpretation,  and  > not  ; it.  all  to 
what  a State  should  do  in!  respect  to  its  ownjuty.  ■ I? am  sim^y> say- 
ing that:  the  , Federal  Government  controls  the  composition,  pf  Federal 
Juries;  and  itfee  State  ^ government  -controls  the;  jcpinpositioh  of  State 
juries.  idWhat  .those  compositions  shouldbo,  is  /a.  matter  whichlam 
not  discussing,  ftt  •all.  J' 

Senator.  Ervin-,  You  are  discussing  power  to  legislate, 

. ■ Professor. Avins. -That,  js  right.  .. ; .. .,  r ' •, , ■_], 

Senator  Ervin,  : And  not  tb©  question,  if  the.  power,  existed,  whether 
it  wouJd»be  desirable  , or  not  ( . ■ " : ; : , , . - : , .. i f 

,,  Professor  Ayiife*  That  is  right,  I am-^iscussing  solely,  the  question 
Of  distribution,of  constitutional  power  between  the  Federal  Govern- 
ment a^d  the  States.-; , ^ t,  .. • .. . , ;. , ; 

/ - « Turning  to  title  ill, ; title ' fil  involves,  ibasipally  ( the  interpretation 
,of  the/meanihg  of  the  word  ^projection,’’  That  is, , the,  whole  question 
iswhat  doesthe  word  (f protection?  jn  the  14th  .amendment  equal  pro; 
tection  clause,  mean,  ; , I,  have  submitted  two  memorandums'  showing 
thatj  at  least  in  my  opinion,  the  recent  decisions  of  the  Supreme  Qoqt't 
are; incorrect  and  thjvt.the  wqrdufprotecMo”?  had;  nothing,  t.ojtjd  with 
any,  .sort  of  tegregatiom  or  - diteriminafciph  in  public , facilities  or.  any 


^ -71-- jjft] 

the  equal  .prptectionoT  the  n 
retain  its  original  meaning.  , „ 
equaJityf,  ■ it  meana  protection 


ea;ampj[e,:of  a cla-ueCj  d6,es  not  permit  any  classification,  atalls ■ ,4t,  is 
an  absolute  requirement  that  cverjr^fate  shall;  give  every  . persrtn  equal 
protection. ; , ft  does. not  eay  some  shall,  get  more  protection  and  Others 
gehless.  protection. ; ^7,  (,  ; ^ J ....  ” : / ‘ 

: ; i Now,  .of  course*  once  bhe  language  1$  interpreted  .tp  mean  benefit, 
yop  canilafc  give, eveiwone  equal  bBnefita..  ! Therefore,  you  have iite start 
cl^if^gpeople.-Spmegetmbrebenehtsandbthersget.less'behefits. 
/:  Tneb  Pf  qou^iyoq  have,  bo/deteimirie  wlW;sh4!i  gw  benefits 
. and  whetber;  f^ciassific^iohjis  re^nabje  or/imyeasonable,  et  cetera- 
. But  if  you  go  back  toithe  Original  language,  and  niy  jnteiTP^^^Ph 
is  that  that  is  the  onlyinterpretation  of  constitnti  On  at  ;1  an  gi^age,  -it  is 
that  every  persofi,  travel^,  sfcrange.rf  l^by,  ,alijQn,-.or  wbat  bare  yoii,  is 
mtifcled  lo  be  equally vprotec^iin  ^ 

he  has,  which  is  .what  the  original  debate  was.  r.  If  you  carry  properfcy 


/ 


/ 


( 


«vn,rRiGHTS  ■ .■'tolft!. 

With1  you— let  me  take  ft1 1-year-  old  baby.  - Nobody  Wordddreamofput- 
•ting  a lJye&r-old  babyon  a jury  Yetlthink  dfanybodycqinfi!  along 
!$nS  stole soinething  f tom  & l>yettridldibaby^B  toy!brf,8ome!ptotoei*jV  jtir 
assatilted'the  baby  ot-  Mlled'thelbabyf'then  I:.  think  every body  would 
agree  that  the  baby  was  entitled  to  proteetiohfpyjthe^ta^  it  ^ i ; 4 ; m 
; ■ I thirikevetybody  “would  agree  that  aft  alien-^  touriri,T 'think,'  is  a 
good  example.1 •'  I do  hotthibkanybody  would  dontend;  that'  anybody 
who  fcame  to  the : United  StUtee  aa  k toupiBb  is  entitled  to  beputon!  a 

jury;1  'Yefcbn  the  othepbdnd,  I thihk  eyetybody»WodW!ag^).ljhi4bia 

tourist  'was ' entitled  ito'*  be  protected ! in;  life,  liberty,  and  property*  ^ I 
think  any  country  would  be  uncivilized  if  it  did  not  protect*  Ea  tbunOt 

and  whathebitoqghtiwilbhimr'' i!  »d  <;  w';).; , v i --sM  ••rv^c*?* . . 

- So  if  We1  understand  the  worelto mean 1 protection^  the  reeulhis  that 
the  entire  third  title  has  no  legs  to  stand  on  because  ifc»is  not,ai  que6tioh 
of  protection'  at  all.  It  is  a question  of  various  benofits  thafc  the'  State 
Uiaychck)se'togiyeoriiiay,not.‘i'.;'  •>** j m). t -is  - !■'  '■••••  -jovp »*vq  « ".:’w '*t{* 

■ Again,  ! say  I ain  hot  disoussingtho  questidifbf  whether  it  istaigood, 
bad,  or  indifferent  idea.-  I am  discussing  the  question1  dimply  aa-a/mat- 
tter  of  constitutional  power.*1  / The  third  section  ^entirely  i-Beyoiid 
Congress’1  power  xmdbP'  the'privSl^s  andiinunmutite  crause  Wcause 
it  was  not  what  was  known  as  a civil  right  in  1866.  • OeHainlyupbody 
contends  it’ isamatter*  of  dueprocessi ; t 

I might  say  therefore  f^ood  reisona  f or  providing  the  equal  protec- 
tion clause,  because  insomeStates,  Neales  were’not  permitted to  be 
witnesses  in  a court.  In  other  words,  if  you  came  lip  behind  a Negro 
and  clubbed  him  over  the  head,  he  could  hot  gbt  equafTrpteotion  of  the 
law,  he  could  not!  Sue * you  for  damage*,-  -There'  was  w long-debate  in 
1859  bn  the  admission  Of  thdStateof  Oregon  [because  Ordgon  t had  a 
provision  in  its  statute  which  sdid  do  Negro  oould  emigrates  to  Oregcin 
or  bts  a Witness  . in  w court;  of  law.  The  ltepubli(»iie;sa,1^i  W* & .# 
rageous.  Suppose  a m an  is  shipwrecked  on  the  coast  of  Oregon.  * He 
Comes  'in1  in  voluntarily 1 by  being*  shipwrecked;^  Sbmebody  eays,AAh, 
there  is  a felloWT  can  steal1  soifue  -property  f rorii, bcltibsf^him  over  the 
head  and  robs  him  'Slid  the  mad  cannot  even  bring  a lawsuit  or  bq  a Wib 
ness  in  court.”  So  thOte  was  very  good  reason  lor  puttingimthe  equal 
protection  clause  at-  that  time.  ' s Ot  course  j UO  State  has  ’been  in  viola- 
tionbf  it  for  many*  many  years;  but  there  was  perfectly ;gpod!  teafeon 
foritatthetime;  ! •-  ! - • • '’  'l  1;  *•:•>•  •< 

Senator  Envnc.  The  third  seems  to  me  to  be’  subject  to*  another 
Objection;  ‘'Brown  v.  TfiJe  Bdrird  of  J&dikaMon  'of^ofeh-a  merely  held 
that  the  equal- protection  clausp  forbade  discrimination  wM?  that  if  - a 
State  opened  alHte  Schools  to  its  children  regardless  of  race  ahdal- 
lowed  them  to’  select  the  school  , they  saw  fit  to  select,  even  under  the 
interpretation  Of 'the1  equal 1 protection  clause ; as-  conferring  benefits 
rather  than  meriting'prOtectidh;  the  OonstitutionWas  satisfied  whether 
one  exercised  the  privilege  of  going  to  a-  particular  schobr where  the 
races  were  integrated,1  This  seems  to*  me.  to!  beJfundamehtal  bo  Con- 
stitutional law*  that  if  a person  has  ftV<m«stitutional  ' ri^it  tor  oOnietitu- 
tional  privilege,  ithat  is  something  which  he- as ’an  individual1  can  either 
’avail  himself  of  or  Waive;  ■ ’ Title ' III  would  allow  the  Attorney  Gen- 
eral to  make thedetermipatipn. itseenistome.  "1* ' «i  ; ,',t 

::  'Pwfe^or'AviNB^  Yes^of;Couree;>.  -v  ywyaul  vm  ity'*  w 
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« ; i Senator ‘ Ervin.  ?It  Seems  to  me  thiatis  a very,  drastioextension  qf. 

- Federal  power*  that  dne  Federal  ‘official,  the  temporary  occupant  of  the 
Office  of  Attorney:  General,  should  have  within  his  power  the  privilege 
tb  i deny  a person  the  right  to  waive  his  constitutional  right,  if  in  fact 
sUch  a constitutional >right  exists.  ; ! , : ■ • 

Professor  Aviks.  One  of  the:  results  is  that  first  you  confer  upon 
people1  constitutional’  rights  that;  they  do  not  have:  and' second^,  you  . 
transfer  those  Nonexistent  rights  to  tne  Attorney  General  It  is  like 
selling;  somebody  the  Brooklyn  Bridge  and.  then  transferring  the  deed 
to  somebody  else,  you  see,  when  the  first  seller  did  not  have  the  B^ook- 
' lyn  Bridge  .tOselL  :!  ..  V;,  ! ••  r.:-:  • ::  f’f':'; 

Senator  Ervin.  Certainly  it  is  a negation  of  liberty  to'  allow  .U  deci- 
sion of  that  kind  to  be  made  by. one  Federal  official,  even  though  he 
be  the  wisest  of  allmen.  ■!  .-  i : u;  , . i .i  : 

Professor  AviNSi  I tell  you,  Xreraember  the  Attorney  General  whs® 
he  was  a professor  of  law  at  the  University  of  Chicago.  I was  taking 
iny  doctorate  then.  Whereas  I have  a groat , deal  of  liking  .for  the 
University'  of  Chicago  law  faculty,  I would  not  baprepared  to  transfer 
this:  determination  to  the  entire  University  of  . Chicago  law  faculty, 
sitting  as  a faculty,  and  therefore  not  to  one  of  them  in  a slightly  dif- 
ferent , atmosphere.  ; ; . •• 

Senator  Ervin.  I subscribe  to  the  philosophy  that  if  we  are  going  to 
have  liberty,  we  must  have  the  right  to:  make  foolish  decisions  as  well 
as  wise  decisions.  :If  the  pow^r  to  make  those  decisions  is  taken  away 
from  us  and  the  Attorney,  General  or,  anybody  else  makes  them  for  us, 
we  have  about  destroyed  the  liberty  of  the.  people  of  this  country. 

Professor  Avins.  And : of  course,  vpu  may  be ; transferring  to  the 
Attorney  General  the  power.tO  make  foolish  decisions  and  substituting 
:the  right  to!  make  wise  ones  ^ individuals.  I say  this  notwithstand- 
ing the  jfapt  that  two  of  Mr.  Katzenbach’s  assistants  are  classmates  of 
mme.i  I suppose  that  constitutes— r* ; : r i v 

...  Senator  Ervin.  l am; stilVgoing  to  fight  for  the  liberty  of'the  cith 
zens  of  the  I United.  States  to  ;make  foolish  decisions  by  themselves 
rather  than  having  wise  decisions . made.  for.  them  by  the  most  benev- 
olent bureaucrat!  • • . • ; r;  ; ■ •/  ••  • 

Professor  .Avins.  Most  benevolent  professor;  yes*  ■ s i i 

i?  W ell,  ridw,f  turning  to  title  IV,  I have  had  a great  deal : of  difficulty  • 
in  determining  exactly  Where  the  constitutional  power,  of  title  IV  has 
come  from,  fund  from,  the  newspapers  that  I am  nqt  the;  only  person 
in  the  United  States  who  has  hadjucli  difficulty.  I have  sortie  material 
oU  this  in'  the  housing.book,  whicn.3  suppose  would  be  of  interest.  The 
article  in  the!  Columbia  Law  Rdview  reflects' the  question  as  to  the 
meaning  of  State  action  ih  public  ,rffccoramodations,which,  of  course, 
means,  a house,  I suppose,  is  or  will  be  under  the  bill.  It  isdn  some 
States  now  by  State  law.:  Itvyill  be  Under  the  bill, 

: ! Senator  Ervin.  I think  soine  Federal  officials  have  had  a delusion 
in  which  they  saw  [land  moving  across  State  borders. 

‘Professor  Avins.  Yes;!  when  a house  goes  across  at  2 a.m.  for  a 
quickie  and  comes  back  before  anybody  lias  noticed  it., 

, But  I -have;  qf  coursej  not  been  able  to  determine  bow  a house  can  go 
across  a border  in  interstate;  commerce.  But  assuming  arguendo  that 
V.  we  have  any  bouses  going  across  State  borders-^T  guess  a house  trailer  ; 
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flail  <goi  '&b'ros&M!  might;  -sayT  donoblmowhow  anybody  reconciles 
this  with  th6j5fth  aifleiidraeiitl  ' 'l7aih  nbt  talking  abwt  thfi  -taking»of < < 
property  without  due  process  of  law.  Thereis  another  section!  Chichi 
gays : “nor  shall  private  propertybe  taken  for  public  tusel  without  ^Ust  - 
Compensation;” ; If  private  property  eiiri  be;  taken  for  pri y ate  use.  with 
just  compensation,  ‘Why .'limit  the ■ fifth  f amendment  on>  public  .tisfiji 
The  fifth’ amendment  says  private  property  cannot  be;  taken'  forpublie  r 
unless  you  give  juBt  conipfensationp  X suppose  if. the)  f rainersjof 
the  fifth  amendment  ‘permitted  property,  to  be*  taken  for  privateUse; 
they  would  have  drafted  the  amendment  to  Bay  private  .property  i ebrd.il' 
hot  be  taken:  for  public  use  or  forprivate  uSe  without  just'cdmpeiita-  . 
tioh;  $o  leaving  but  the  word“private  ,”I  assumethereforB  private 
property  carinotbe  taken  forpyivateuse^  full ’.stop;! ; And  if  the  taking 
of  one  man’s  private'  property  is  not  taking  ihB;  house-  for  private. vUtey 
evertwith  iuet  compensation  J Icannotunderatah  dwhat  kind  bfuse  itis;  . 
i > i Senator!  Ervin;  j Geptainly  it  is  a cannon  of  construction  ofali  writ-1 
ten  documents,  whether  >jthey  be  constitution s;  ist atutes,  ov  contracts,; 
that  eXpressionof  onethingmeanBexclusiottof  another./-^  ./i - 
! .Professor  Avins.  Yes*  ^Therefore;  it-Aeeins.  tomethis  hits ; been 
around  inthecommon  law  so  loiigj  dti  goes  back  to  the;  old  English 
common  law,1  that  Icah’t  imagine  hofw:  anybody . could  i constnie  the 
fifth  amendment  ahy.other  wayj  t It  seems; toi  methisie  simply  the- 
taking  of private  prdperty  fornprivate  use;  and  therefore  is  barred 
by  the  fifth  amendment,  even  if  it  is.  dn  interstate : commerce. . If  a 
house  is  not  private  property,  it  isihard  to  imagine -dkab  private  prop- 
erty is;  ■ And  if  living1  in  oner’s  own  house;  is  hob  private  use,  it  is  hard 
to  imagine  what  private  use: is.  v.:l\  ' i ■ < 

: Senator  Ervin,  That  bell  is  a preliminary  to  a vote.  Mi  Have  tried 
to  get  it  postponed,  because  I am  anxious  to  hefer  all  yourtestimony, 
but,  unfortunately,  l am  the  floor  manager . of  two  bankruptcy,  bills. 

I wonder  if  it  would  meet  your  schedule  if  we  recess  until. 2J:80l. 

" Professor-  AviNeJ -That; is; finb.  ■.  ; i.» •.■i- ■ , ■ : s ,•!  - • • 

^Senator  Ervin;  I aih  going  to  try  to  get  back  If  I do  .not  get  back, : 
itiBbecause  thefloor  managershipof  these  bills  detains  me.  . ; ; ( ! 

.7 Professor  AviNsM  understond.  . 

! > .Senator ; Ervin.  • I would  like  to  say,  however,- 1 ' have,  been  rather 
illuminated  by  your  diBcUsai  bn  this  morning.  i ; r.  i ’■■■ : ; ; : 

Professor  Avins.  Thank  you.  Senator,  Twill  try;  to  be  brief  at  2 :30.  ’ 

(Whereupon,  at  12 :20  p.m,.  tne  subcommittee  recessed; to  reconvene 
at  2:30  part.  on  the  same  day.)  i . ; .u-."  ,i . ;;  ,• . : ..;••• 

.m v ' i--L ; ATTERNOON  SESSlON  i i v--- I • . 


The  CntAiRirAN  (presiding)..  You  may  proceed^  sir.  \ 


SlAlEMEire  or  PROF.  A^BEl'  i^iNS,  idqOMI'iuiED.BT,  S^' 

oxtrrcmmi>-B«raiitt<i  . , 


mg< ,,  Tltfe  IXT*. and  l had  discusspd  a litue  feit'df  tliat*/  /So  I will  be 
rery  brief  in  finishihg  ih^r'discussion  of' ^icliwinbe 


Committee  atid»will  fubttufc  tftirtherf memorandums  !oti;  this  constitUi 
tionUlllistOry.' *mii  Ion  n :• .;  ■ ‘"mu 'i 1 ,-v/ ;;  1 ;'l t»  *:?:. yoiq  nu  b • .mui}.  if  ><  j n-.'-.  f< s;v> 

si  f){ow;  3}  understand:  fehat>a  go6d  deal  haabeqnm  ade  .of  iheprecedeufc 
•or -alleged  precedent  (for  ithef bill  created;  pyi  (the -Civil  ’ Rights  i Act  of 
I860,  which  was  passed'  ill' effect  to  enforce -the.  old  .privileges  and  ijaf 
rnUmfcieflclaiiKc  of ’ article  IVV^ection  which  pi»videsj<that  the  in*- 
habitants  of  every  race : and  color  shalljhave  the  same  right, Unmake 
and  enforce  contracts, to  sue,  to  be  parties,:  to;  inherit,;  purchase,  lease; 


d4llvhold;  jjndrConvey<^al  apd'peitioiiai<propeijbyii;  tiJ  "vs:u 
j Nowj think  it qUiteobvioue  that  tfcus> section^  tips-.  Statute^  which 
Was.  ths  forerunner  ofthe  il4th  amendment,  lab  section,  simply  gives 


ra^dufthnSIWaiTiyitiViiT-.B  i M iTKonmm  itittEklJ  ggWtra  iamgnifrg.vraairgn  a rm 


citizen- has  fromawilling -purchaser  or  to  a willingipurohaseri  has 
from  a willing1  seller.:  : That  lift  to  say,  all  it  does  is  to,  aboliShState 
laws-preventing  people  ftom  (buying  arid  selling  property, M It  gives  no 
right)  to  anybody;  to;  buy  arid:  sell  property  from  a .person  who  is  not 


under  thfe  theory  of  this  bill  to  he  a party  to  a transaction  he  does  riot 
Warifc  to' be  a patty  toJ  > dt  would  be  inconceiv  able, ; for  example,  tosug* 
gest  that  one  had  the  right  to  inherit-property -from  anun willing  testa- 
tot.  arid,  the  bill  would  have  to  beat  that  construction,:  < If  one  were  to 
Say  thfe  1866  -act;  xrieahh  that  onchadarighfc  to  buy  property  from  an 

■ onl  1 (Vrt  , , jaI  T\a-HlllT]  A’P:  vanoAnitwr.  ann  vat’v,  <in.imn 


testator,1  Who  - did  not;  make;  a will  cutting  you  in,  ; jE  think  the  result 
would  lead  to  an  absolute  manifest  absurdity,  - ; ;;  ; ; ■ i i.:  - 

h’lfeiwould  falso;mve  yoii'  thef right;  to-  sen  property  to  a purchaser 
who  did  not  iwanfc  tot  buy-  it,  because)  you  have  trie  same;  right  to  buy- 
thritiyou  haVe  td  sell,  iwliiehl-believ^  ©Very  body.Would  agree  is  a 
manif6Strabsrir<Ktyi''-'^-)  •<i7/h:!,iteh'id^-sti’VY-  :•;'><  m '>i»av.v  i:  ii»*  y 
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Moreover,  I have  a great  deal  of  difficulty;  arid  this'  is  -the  -matter 
iri 1 mV  final  -memorandum j i Which  relates  to  all  'Sections  -6f  'the  bill, 
though  I think  this  'ohe  iri-  particular,1  in  determining  Whht  basis;1  what 
constitutional  basis^-I  am  now  talking  -solelyon  -constitutional  ilftw 
and' notion^ polidylwhatsoevor^tli.ere  is'  for  singling  out  racial  aha 
religious  discrimination  withoutrobherbindb  of  discriminations I have 
submitted  ameihotaridUtoohthispoihft,  “14th  airiendmeht  limitations 
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standing,”  Which  points  up  fchis.problem, 1 But  I should  Tikctomake 
this  pbirit,  Snd  that  is  that  thtf  equal  protection  elause  that  protects 
against  one  kind  of  discrimin&tiouftnust  necessarily  protect  against  all 
kinds  of  discrimination. t.  . ■ • ..  , , , _ < V^W; 


money  for  f Itseemsto'me  thafciUUtefurdv'  - ^ 

Mortovbr,  it  should  protect  against  politicaV^torimmation.  N,owj 

■e~.~  AMmninUhftixf  ffto  ti  ft+di  Btii'nf  on  a nr  f bn  membcrsof 


. thisf touaetp fchemL 


Tmoniste ; ip L wejf  PWh>:  a number  of  ^ntislay^ty ^rj..  mf , ftfluUpL 

m tofp?».the^  fymmi 


HyliM 

orr;  JU>#j 

W'PmpBtghIP vtflft  Sooth*  after ; the  war; 91$ ..^ays.'jaa^ft $SQUTn)fJ. 
think  eastern  Texmejsspe  has  el  wayebeeo  ftepuhhcen,  wa  eertainnjoujf^ 
Um  counties  in  Alabama  hey*.  Wen  ltepnbh$n;over  % ^Mycbnejaep- 
abte  periodof  titeeyT-fcheyv^^flirat 

cap.cpjpxtwshTra^id e.eprtaih  n^be^,o^  .eq^fflfin  [No^G^lipai  and 

YirfflUlilftn  s J,TflP  'WnritA  hiAiinfoih  oroa  Arwiiti/^  fnaiAnviatanliianD  nrAa  a-C 

a^pferent  ppl^r^ 
ofte  different  ppUtwal 
Indicate  yery  cloarjythai  pne 
pie.  of  a^diftorent  PPhUcal  perEinaapn , ageuwt  ,Stete  action  or.  $tate 
statutes that  ;y?oul4.<tehy,tfyero  rew^fcforwrpw 

iliotn'nanrtiictA  /if  ^Iiaim  am  L«<  a 1. i!  j.1.  1 il'I' 

; i ] i 1 

during  the  war 

a£*Mft»fc  ^.ereionv,/(?ne!of  fete  prim©  purpo^wnsteiPt^W.^ 

fWRWivJmal^  ls  ■'j-twHt  '.jW' 

TA:ui  Li. lia*  f 'iit-LiJ.V  aV'_  j. 


riftli^jr^Qtffthg  or  ia^hft  tm 

^ tnfi  X4ti|  iamedchftwtiin.  Nation  ;to 

* theirpoM^lyw^iFhtehwr^ 

; ; >%t  mywggestwft  ?s;t|uinTO  w absotutely-ftpha^?  for,3|ngUngtQut . 

jrabialdjspriiriiottlsiww 

^1«^1t«^™p^teP^  f?  watpgUlshed  frqip,  ppktbejj  or  ahy  other 
kind  of  discrimination.  ...  ",,r)!.?v,.Ji’r..  • '1  ,' 

, V -Theroforojniyqonclueipfi  is  that  fair;.frpni  ettfoiieiMg.eqnaliprphwstbn, 
tfcfe  result  imifd, h^sessardyj  W ^ederql  i^nte.  purporting!* 

pnf oroe  X4th,am©ndn^,terfact.M  it> 

m effect,  denies  protection  to  one  cl  ass  .of  people  that  it  gives  to  another 


ittf  protecting  /private  property.' 1 My ■}' 'article 'iH thO' (^rftitribia 

tb'pfcg&i  898  arid  8^  oif;iny' article,  sdtnCbbdyhud  raised  tnd  poittt  tfrdti 
th$  1875  Civil1'  Eighty  ‘Act  , plight  infringe  on  private?  prdperty!b6CUU&e 
pf  briC  bf.tlieVraykthe  .otitfhal  Iffft  WaspRrOsed;  and  immediately 
Cpfikljrig  ^dt  up’Aftd  saidS  that  is  riot  right,  you'  fcfmttbt-db  that.,*  ‘ It.ijB 
privittb  property.  YOU  cannot  d6  that;  So  tne  Whole section  wCiit  blit; 


.that  tihie  ad  frarichised  busiriessea—that  id,  they  were  known  aSpUblic 
aCCommod  atioria. ' Theaters  Wcrefranchised  businesses  apdwere^iii 
effect,  wliat  you  call  today  public  utilities.  But  private  business  simply 
cbiild  not  come  Under  the  bill.  This  was  the  1875  bill,  one  that,  the 
Supreme  Court'  declared  whs  unconstitutional  any  way.  ' * ' : : ; ■ :'!  iV 

‘ ’But  even  people  in  Corigresd  who  passed  tpiS  law.  said  you  cannot 
touch  privaty  property : all  ybU:eari:tOUOh';is  public* utilities,-  but  htit 
private  business:  Boa  find  great  difficulty  Jih  Understanding  what  pos- 
sible legal-authority  there  cari  be  for  title  IV.  ' ! ■ ' ; ; 1 ,J  1 "v > y-  ■ f 1 
I mentioned  before  that  to  jne  the  theory  thtyt  houses  Curi/tiptoe 
across  State  lines  bOCk  arid  forth  iri  the  middle  of  the  night,  without 
anybody' looking  so  US  to  give  Congress  the  basis  for  reg]tilatiori  ,is  a 
rauier  iriterestirig  ideaj;riiore,  it  seems  tO  me,  ln;  the1  realm  Of  Bci&nc$ 
fiction  than  in  law.  I iriu^.  s'Uy  I aril  livlrigiri  MemtthiSn6W::  I haVe 
never  Noticed  that  SfemphlL.  has  tiptoed  across  the^Mis^iSsipprlme'  at 
any  time,  and  I .suppose  tha.  the  gentlemari  presiding  :wr:M  very 
interested  to  find  out  that  it  has,  even  if  it.doee  so  iii  the  middle.of  the 


shofc f in  Meiritolife * hfeve  to :icr6s9  tlje  Statfe  ltyfat  be^citise 

otherwise*  if  .they1  wait  for  jMempKis  tp  coirfte  tb  them,- they ’probably 
will  notbe  able  td'btiy  ariythirig.  ■"  - - : ; ■ : • . •'/  '«!••• 

’ 1 So  T have  come  to  thC  cOnclUsibrij  T am  aftUid,  ’that  tbecre  iS;ab^ 
solutely  rio  basis,  that  is  to  say,  constitutional  .basis,  for  these 'titles 
arid  thefeforcy  that' thereisrcallyrio  point  todiseUfesirtgtheirauCstlon 
of  policy*  anyway,  because  in'  view  bf  the-  fact  that  '{hCy  are  withoUt 
any  constitutional  authority,  it  seems  tb  rite  that  the'  policy  ;is  sort 
of  superfluous.  . ■ * 7 : ‘ : : ; - ; . 

tf;T  haVe!disCtissea  a UttlCiTb-it  of  the  policy  iri: my  bpehi'Occtipii^ri'cy  bopk 
Uhd  there;  are  other  discussions'  of  policy.  thj5rc.  T attend  by  the  views 
expressed  in  that  book; . But  iit  seeipe  to  meynt  lCaat  fbr  thb  plirpo^Cs  Of 


/ 


ciVm/SidieSftS  ©18 

ufeeifyottfdo 


nottae'tVpTOJr^  dpsomefchmg,  Wfw 

beagoodiideh  toda*t  gr  not?  ( Since  my  positron  ip  tjrtftb  C^ngx^9;.q^ft 
riot  Have  tWri'eonrititutiorial’  powef  to  pass  the  bill  anyway  in  -respect  of 

MSSSpKffitt 

do  so,  (For  that  reason*  a come  to  the  conclusion  chat  itiie  wiwP^ 
tiotf-of  constitutions!  ltt’ir  varid^thtere  - is  a<lack  of  constitutional  power* 

f ,J * "'i;  '■'..  ’,!:  ; v - ■ ‘-  ^v’ ^ 1,-{!i^:'-’  -*l!  i<*. 

r'iiJV  Utotf : ■ J ' 3 : ^ 1 " u ■'  ■ ■■|i,l  1 Vi  -tf ■'■  .v-;iL!t:  t '^(1! 

<r-»  •'•■••  -H'.M/  vfii  t.,»:U«u,i--.A 

..<,  The OHAasatAw.  iThank  you, Fyqfossor:  Avans/,  ; ,;  l (,,  i ,fii  t u,  ii  wi 

'U7j':*i  *..t\hiK tJi  :i*  1 hUi  'pj!  I I-  ^:"Ui \\i\i-  -lo'f:--  ’■  i i;,.tij[ii(u 

The  Foumbenth  Amendment  and  Judy  DiscbiminatioN)  The ObtoinXI^^ 

'i  i(‘  v ;.Vu|  (rv  TT/:f  I'n’M/'  i 0^gttBT£NbIN<*''r:  J ?' ' f ■ 1 ; ■ fu- ■ '"■■  -V?  t*-  '/-l 

'hi  1 i i ^ u 1 1 : n : i : i.u^ '!  i ;ijm  v.:1*-,'  ifl  k,)  ■;;  ,-ri  *.:iL'  «u:  '.■: UiH  l ii  ;> tji ! t 
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■inTbe  failureof  several  southernjuriea  to  convict  white  persons  accused  ofcrinveS 
against  Negroes- and  civil  righto  workers  hos  renewed  proposals  for  strengthening 
federal  laws  to  dealwithracial  discrimination  in,  the  selection  ;of>  juries-’;  a In 
addition*  last  term  the  Supreme  Court  one  agaluconsldered  tho  flueatlon  oi  racial 
dtacrlmlnatlonin  Jury-  selection/  a problem  which  has  engaged  ithe, Court’s, attw- 
tlottformanytyearB.®  f. •.  -i:‘  , -i / «>:  ■'*■: ‘ -•■■•■  .mV, 

: in  AH  of  these  many  cases  which  tike  Courtijas  considered  oyer  the  years^At  hag 
never  reviewed  the  legislative  history!  of  the  Fourteenth  Amendment  to  determine 
the  original  understanding  of  the  framers  of  tfmf  document  as  regards  Jury  selec* 
tiom  Bren  the  earliest  of  the  eases  faUe&to  make  any  such  review,*  Consideritig 
the  various  proposals  how  being  made,  It  is  appropriate  to  rerlew-tihat  history  and 
to  determine:  just  what,  the  Intent:  of  the  ^framers  covered;,  Both ' the  original 
intent*  as  reflected  iln  the  debates  preceding  the  proposal  -by.i Congress  pf  the 
Fourteenth  Amendment  itself,  andTeflected light  derlycd  from,  subsequent  debates 
during  the  reconstruction  period^  will  be  used  in  this  analysis. , ' /-.r  i 

: i : V;..;  r;  i.  . ’ ; • •••  ^ • -• 

B.  THE  rOtJBTEENTH  AMKBDMENT  DEBATES  ^ ... 

< In,,vlew  of  the  fact  ttoat.  toe.  generm  :le^i^tlye  lilsto)^!:bf^ihe.  fourteenth 
Amendment  hag  several  times  been  already  covered,1  it  Is  not  : necessary  to  si* 
u'miue  lt  in  defetl  ekospt  As  it  tday  partlcnlAriJr  begr  on  the  right  to  sit  on  ajuty. 
A brijrt-nieritiotf  may  also  be-made  of  the  right  to  hd  A.  witaeejs,  alnCb  such  right 
played  a prominent  role  in  toe  subsequent  dehateo  on  the  flght-of  Congress  to  for'- 
bldJurydlscrin)liihti,on.  . , , . , .■  ‘ r/'fS1. ■ ■ 

Coder  the,  general  lUW  as,  it  existed  At  toe  time  ‘pf  toe  dehhies  on  recoAstruo- 
tion.  the  quallflcatlons  for  jurors  in  federal  courts  was  undor  the  -power  of 
Congress  to  set*  while  state  constitutions  or  Iftwe  governed  the  qualiflcatlo,ne  for 
jurors; In, state  courtoT  The  several  states  had  a wide  variety  jw  Unaloatlons, 
even  oh  toe -right  of -white  males  to - sit  on  juries,  furors  might  be  disqualifled 
If  they  Wete  too  old  * ortoo  young*;  or  lacked  knowledge  gf;  t^io  ;lAngUhge,¥* , -A 

- 1 See*:«^x,:  N;Y,  'Times,  Oct.:  81,  lwd,  p.  t6,  eoi.’  8,  Sec.  4,  p.  ' 

Bee.  1^.  col,  l ;%Yi  tPlmea  Jan.  4rl80O,  p.  7,  tol.  1, 

« Swain  v.  Alabama,  :8S0  u.S.  202  :UMB),  ■ t . , : . r, 


* The *eaBee"ateTrevfe wed  irTiCObatVEvf  ^LenU Iana,.86S  O.S.  084,'  R8#(  m 1 (1808) , ■ 1 
: ' atnuater.  T.-.  Weflt  Vitfdbla. ; 100'  C,Si  < 808  (1878)';  Vlrglhit  vc  Rives)  IOO  UiS.  816 


i,  col.  l ! N.Y.  Times,  - 
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. be,  dbiauauqpdr  fqij j-pomurii^io^  of  a, crlw$,“ , , Wppt  of  i requited 
TWrfSencau^gJitbar  a Iurjw,“.ufl  ih|gi^^  ' NeWxdMt  requmHl 

’ tne  SwnerSilp, & fyobined  ahloimtmf  wKUdrothW 

jdWBdictiohs;werO,;<>nly : satisfied  with  ownei-shipof'a*  specified  amount'of  real 
Aatilte# and  < Indiana  ; also  i required  i;tbat  <jbe,jurO?;!beini  houaebpldOraftweiUt 
While  ,&mUi  ;Qa»pljjia  was  ., {satisfied  ;u  ,r-  *-3-:  — 1J  - -----  ■ 

yjmif  ■ -1  — -™  - X _ J -r  S S.  J » * r . \y  'ji:  . < 4 


Tfcmeieh  etate  Umlfedjtt 
wa  notion  or  .ptnlbk  duet  ad  It  did 


vw*i  iiuuvu  ux  'ywimr*  juin  tm  At*  uiu 

prods©  qualification  ln  Oallfartjt&l^  r 
righta-were  nonprotected  Under,  the  Interstate;  PrivltatfeS  ituidlmnaunltieq , Clause 
of  the  original  Constitution,1*  so  the  right  to,  <&??$  on,  a Jury,  w<w  not  protected 
tinder  this  clause,  either.*0  This  is  of  significance  because  COn&ressmah  “Jutua 
A.  Bingham,  the  Bddlcal  Republioen  lawyer  from  'Chid1  JWhti  ^drafted  ’ the  ' First 
Seed  on  of  the  Fourteenth'  'Amendment*  otne*  thanthe  > declaration 1 oltlfcen- 
ship,  did  not  cover  any  rights  not  Included  under  the  old  Interstate'  Privileges 
«wUmmualtter01iipa»5.y., . ■ > .<■■■ »» > t»  *,  ,,/ t„-j  , ; ,• 

By  way  of  contrast,  alionage,  ,w>u-rejddence*  poverty,  sex,  and  sundry  other 
limitations  on  the  right  to  be  jurors  were  not  disqualifications  of  witnesses 
before  thS  Civil  War.  Even  children  of  trader  years  were  admitted  as  witnesses 
If  they  knew  the  nature  of  an  oath.1?  But  there  was  a glaring  exception.  In 
many  states,  both  In  the  North  :a&weU'UB$outb,  a slave  or  even  a free  Negro 
could  not  be  a witness  against  a white  man,**  TIiIb  rule  was  not  based  on  the 
inability  bfaNegroto  observe-  or  speak,  ; but  oh  caste,-  because  ■ a>  i slavO1  or 
Negro  could  be 1 A - witness  -'against  'Bdother  -Negro,*'-  -The  J Supreme  -’Court  of  - 
California1  held  that  this -rule 'was  Applicable  in-  aeasewheteA  whltw  man stole 
h watch  from  a;  Negro,  and  there:  were  no  t wbltewltnesges*;  so  thattbe  thief  as 
ai  result  of  the  rule  was 'freed.”  ;The<reBult  of  this  rule  waB  that  Negroes' were 
not  protected  In  their  person  or  property  as  a practical  matter 'from<  white 
persbns,) 'because  the  *law'  which  ) protects -a;  person  against  a critad/torti'  or 
. breach  of  contract  by  another  Is  the  law  which  deters  the  wrongdoer  by  punish- 
ment oran  award  of  compensation*  as  the  law  may  provide.  ; Ai  though : the  sub- 
stantive rtiie  was  the  ’Same' for  Negroes;-  since  they  -Werte  barred  from  testifying, 
they  were  'frequently ^nubble  -to  prove  thb  Wrong.’  because  there;  were  mo  white 
Witnesses.  Hfence,  tUe  practical' effect  of  the  rule  was  to.  deny  them'  theamount  of 
legal  protection' in duhny  caseaequal'  to  that  of-  white  persona,-  whdi  could  testify. 
Indorddnv;s»t«a,1Wi  the  Supreme  GoUrt  of  Ohio  observed!. !-•;<<  h1'^ */.!<: t;  ; 

"The  object  is  to  -presort Oe  an  < additional)  ruiO-  as  to 1 the  competency t of*  wit- 
nesses. And,  In  prescribing  that  rule,  no  attention  is  paid  to  the  moral  character 

■ K \ r;  / .■  r , .ri-vj'  .< ; ■ i 
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rtf  th^ witness.'  'Noniafctofrhbw  purethe-chfiracWr,  yet,  lfthe  xxrtoiHiSnbt  irightt 
woman  ^*n'  net-  tester. ■*>  TM  truMi  shkll  npt^tw  - wceltfe*  ifwm:  */bl»ckl  maw 


— 

excluded  from  glviBgdviflenee'wher^ai  white  man  lb  a.  party  * m if- 1 1 1 r ,■!':>  la  i« 
»<It.i would  mOre  completely  put  the ) black  manin  the  power  off  thefwhitei  'The 
white  man  may  mow  pludCr  the-  negroof  bis  propertyjhemayf  abUBehloporaonj 
be  may;  take  hWllfoJ  He  nwy  dethla  lb;  open  daylight, -in  the  presence/oil. mulfcii 
tu'deB  who  withes*  theittanaaction;'  -and<ho  bmet  go  acquitted,  unleaspercbantto 
there  'happens;  to*  be  some  - whtte ' man  presents  BuVso.  construe  thlBi'statutoas 
that  a1  biack  than  i cab  notjwhen  sued  upon  a written  instrument,  sWehC>to:<the 
truth  of  hls’bleU^  and  yob  call  in  theicourtoof  justice  tot  aid  and  assist  iq-cartying 
^afeystem^  oppression.  AWhltaman  would  - havenofchdng  to 'do  bur  to 
forge  the- note  and(  eomiuerioe; bis  suit.  -The  laws’sayB  he  shall1  not  bbibound  to 
prove  It,  unless- the  fttlea  la  ewom  to;  But -the  pie*  ©an  hot  beiewotti  to.-becaunC 
the  defendant  4s  - avbLack-  huuv  *bd  no  otheivbut  thedefeudant  himself,  can  swear 
to  the  plea.  Tiitf 'Consequence  its,  thoforgnr,  through  the  lnstmimentaltty  off- a 
court  of  Justice, ■ reape  the- fruits- of -his  riUany/notto  (punishment,  rbut  ln  a 
judgment  which  ^enable*  him  .toideparlve  Ms  neighbor  of  his  property.:  - 

i-i  j.p' lijfS  ; Ij,r/|.*fi,'i|!*:  J ! >'■■  ■"  v''*"  # r-i.  ■’/  ■ ■■  ■ J -V: 

' ' »jfia • iiiif * 1 Witt*1  bar  ahdAs  a 

not  recollect  a single  case  in.  which  thhclaw  has  BeCh  lottb^l  ibbs^tyicnt  to  the 
cuds  of  JUs^lce! : . On  the  hasf be^U  ;t^'t^vpat  Justtcp, 

b°ldo^bVerf JtfolKf'thls  SMprftmd  Court# ahg[  ^ 
that  Chinese  were^IridiKbs"  'within  thtPitifeiihing  Of  a StAMto  JhwrlbgWttl! 


of  that:  race  frdm  testlfylhg  bgatost  white  persona,  the  me  bp'  *em*  Meed 
primarily 1 oh  thb  tb&Ofy  thatCKlntoS/were  an  Inferior  ’ Senator  Jobh, 

Oobbees;  a Oaliforiii*  vfetonibUciih 5 siippof  tot1  of ' the  ltoijrte 
described  tb&re'sult aq fallows! : -V  " ■ "■  ' ' ■ . „ . ' j 
«*  ■*  * lOt  me  giVe  hri  itirtahee  *'*  to' fllbstrato1  thief  bed 

w~u+d-  - atnMf'vM>n«tifo*nta 'l  ttV  stAtotel 


Statof‘df ‘California* 


fsttTr 

ffiy  btoStitoj  nCgtoCq ' 


tightobiii 
bidden  to 
Were  forptddi 
held  offlcihll; 
be  trusted  'to  give' 
knew.  Ib  1862  the  State 


ilatu  re  repealed  the  liW  '.SB  to  ’Nbgibbs:  but':  jib 
*s  td : ObibCto.' “ (Wb'eto  Whlto  bMP  Weird  parties  the  statute, yet  i^Miiiiiea.’dcibrt.y- 
Ing  theMOhgPllab'of  the  right'  to'ttotlfy IbhcOUCettf  toW.'.mffwaBtbe^Ohi 
sequence  of  ptosertin^th^  Btotuto? 1 i<w«i‘teli  you.’'  DUriWWtobr  yeara  Of 
rebhlllofi 1 a*  gob'd  'many  of  OMf1  'aObthOrn  btothreA^ 1 lb  Calif O^bli*  * • pecamd 
->;*  * highway  -bobbers'  * :*  *;*  ;The  CMnelEfte  were‘  f'6bti^/Wl^''l^  tot 

iTil^ ^ v^ito'-toUfa^wdB  'bbt'pr^M  nb  Phe  Oobld;  etottfS? 

They'  were  robbed  dhd  plbUdercd  dnd  titordetodj  and  bo  'ihOtteF  hOW  ’ mAhy  of 
them  were  present  and  saw  the  perpetration  of  those  acts,  punishment  could 
not  follpw,  for  they  were  not  allowed  to  testify  n T‘V;  > . j';,  ! J ^ 

.Bven  before  (th*  Fourteenth  Amendment,  Congress  considered  the  .question  of 
the:  right  to  be  a witness  and  - a- juror.  Iw  1884;  a blU  was  -proposed  to  permit 
Negroes'  to  --eavt^tito  maiiB,  itoa  to  testify:  in  federal  rcourto  s^/th^t ;tt$t '^b<44 
be  abtoto:g|ve  evldpntomb’usfes  of  mail  rqhbery  “ ‘ iSebatpr  jaqibUs  A..  Hendricks, 
anlndlana  democratic 'lawyer,  opposed  this  enactment  -He  pointed -Out  that  in 
his  state  Negroes  ttere-not  permitted  to  testify  Where,  white, P^tobus.  yreto  ^rMejb 
He  further  declared.  thatfit  Negt'tos  were-iBo  trustWortby  ha  to  be  penqltted  to 

i' it  Jl.  14.^.'  i.^Li  -.rtd.  .uKHHAdrt  lw  >#rtil aMA  1 «Ailat».,.lllbiUk  ittodOpkiQ 


contradict!  thef testimbny  of- white  persons  in  federal  eouri^vttiere<was' 
reason  why  they  obght  not  to  be  made  jurow  itt  fedetal  cob*  to, 
Harlan,  an  Iowa  Republican  lawyer,  answered  hUn  as- follows! 

. “But  then  the  Senate  “ ' 

ought  to  permit  him  to 


“But  then  the  Senator  argues  that  if  you  pennlt  a cotored  mUb'  to  testify  ;you 
sit  as  a juryinan.  HOW  soi  ;i  bedloy^^pu  ((Ubw  tomalea 


i 


. r ’ 


-Trrrrr-n  l"  ■■  uii1  1 ( ■ ■■ r f ■'  » r ■ * 15  r ■ - - ' ( 

at  2014-2,  804.  Soeaim  gen.  Sumaery-dlscuttlott  of  the  exalueloinpt  Negro  wltnfeasw 

‘ ~ -"l:1;  ' 

, c»l.  809  (1864).  Accord:  Speer  v.  See  Tup  Co.,  18  CaL  78  (1869). ....  - 
*•  Cong.  Qlobe.SOtp  Qoag.,  l#t  SoBa.Se&ajlSab)^ 


*>  Son^  Globe! ,?8tS  Song!!  lrtSeM.  837-(i 8 64 ) ' (hprelnaf ter  refemd  to  os  Globe  88/1). 
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to  teatlfy  before  thecourtB.  Does  itfoUow;as  a logicaineceesity  that, women 
must  be  anthorlzedto  sit  as  Jurymen? ; . You  allow  minor  children!*)  testify  bafoyg 
the  wmfte.  Does  it  follow,  an,  aloglcal  sequcpcctbat  every  child  who  la  competent 
tso  ^testify  as  i a:  witness  langhfc  tobeanthorlEed  to  slt,.as;a  Juryman*,  Apd,  aid;  id 
trying  oases  ? . h-a  "w.  *r;  •./.  .V. >>;r  ; t.'-is 

■ “l  ean  perceive  notonneptloni  bet  weenthef acts  alleged;and  the  eondliwlou 
stated.  The  . troth  istbey.  depend  upon  entirely:  different  QQnsldetations.;  • OTie 
child  mar  at  a>  very  . early  period,  be  capable  of  i telling:  the  .truths; aw  rational 
human  being-may  be  capable  of  telling  the.truUv  of  stating  facta. that  come  under 
his  observation,  end  yetlncompetent  to  adjudicate  a Question- of  <law  or  a question 
of  ifact  Bo  lu  rciattoUi  tothecorrelativoquestionB,  as  the  right. to' vote. and  the 
rights  to -held  office.:'  A very  small  proportion,-  comp&ratlvely,Qf , any  civil 
community  are  permitted  to  participate!  in  managing:  itspribUe/  affairs*  . A 
smell  proportion  comparatively  are, permitted- to: vote  and  a very  small  proportion, 
to  bold  office;  These  rights  are  not  natural : rights.  .,;v  The  right  to.  vote*  to  hold 
office, 'toald  lh  making  stfae  laws,’  in  - adjudicating  and  enforcing:  them*  is . derived 
from  the  clvll<eociety:of  which' tbe  partles  are  members*  - They';  are  not  natural 
rights,  .4,1  . Bub)  Mien  you'  proceed  t to  bestow  civil;  privilegeai-you  must  take ’Into 
consideration  tbe  capacity: Of  thoee. who  are  1 to  koldthe  trunk.”  “.i  . ; 

Senator  Reverdyi  John  son  , - the  much  rCdpeotM  ’DemoCrarielawyeraud-  former 
Attorney  General’  of  thO  United  S ta tee  from  Maryland*  favored i admitting  Negroes 
as  witnesses,  but  only  when  they  were  free.  He,  too,  believed  that  when  educated 
they  could.be  trusted  to  tell  the  truth.?,  These  exclusionary  statutes  also  were 
attacked  in  the  Rouse.  <mc  B^preseiMatjives.f , ;/  . ' 

. At  the.  opening,  of  the  Thirty -plinth . Congress  in  Decernbpr,  j$05,  tim,  condition, 
of  the  newly-freed  NtgroCs  in  the  southern  state's  wafi  emphasized  to  Congress 
by.  the  enactment  of  “Black-, Godes,’’  design^  to  perpetuate  ^heir,  Bey  vile  .Status-*1 
Senator  John  She^an;' an  Ohio,  Repubilcrih  lawyer,  uyged  the  passage  of  a taw 
to  protect  newly-freed  Negroes  In  thei flight  to  sue.  acqulre  property,  arid  itesjtify 
in  court.  He  based  Congress’ ; constitutional  power  to  do  this  on  the  Thirteenth 
Amendment,  yrtileh  in  his  view  fi^.Neg^ss:  and  made  them,  citizens., read 
along  with  the  Interstate  Privileges  aria  Immunities  Clause  of  the  original  .Con.-, 
stitutlon"  Senator, fyman Trumbull,  the  Illinois  Republican  Chairman  of  the 
Senatp.  Judiciary, Committee  and  a former  state  supreme  pooft  Judge*  arose  to 
endorse;  these  .-views.?  , ' r V . . 

, Meanwhile,  the  House  of  Representatives  .considered  a<  bill  giving  Negroes  the 
right,  to  . yote. ip1  the  District  of  Columbia.  <>ne  Democrat  recbjlpd  with  .horror 
at  the- thought  that  they  might  become  Judges. fiad.jqdge  whlte  perspijs,** ,but  a 
Republican  expressed  acquiescence. In  this  “ V;  *-,'7  : 

- Shortly  thereafter,  the,  Senate  took  lip  the  Frb^dinaiiVBuEeau  Bill  and  the 
Civil;  Rights  BHlj.  both  of  .lyhRb  were  drafted. by  Trumbull  .and  both  of  which 
gave  the  newly  freed  Negroee  the  rlght  to  testify  In  the, state  as  well  as.  federal 
courts.;  Hendricks  ^contended  that. the  phrgge  “rivU  rights”  in ’the.  Hfreedmap’s 
Bun,»au  B1U .wag aq.vggue  that  If, ibigh^ Include  ^the  right  to  slt;op  a jury,,qrid  op* 
posed. tpe  bill  for  this  reason,  among  others.40  'But  Trumbull  Indicated  ip, reply 
that. th,e  conception  pf  ,!|clvll.  rights’?  was  much  more  narrow,'11  Likewise,  Sena- 

« Olobeae/i,  8401  Ct;M.  at  ^89.  ■ . . ''  ’■  ,'V  \ ,7'.',.  ‘ 

^ »»Copg.  Globe,  38th  Cong  . 2d  tie*.  282  <18051.  <>ty*r«isinaM  Wni.  D.  Ktfleri  it  Radical 
Republican  from  and  a former  state  Judge,  also  madVa&peechJo,  which  he  related  ho# 
n'Whtte  jury  had  acquitted  A white  man  who  murdered  a Negro  Moy  tah  deliberately,  puling 
hltn  iuto  the  river,  in  ffpite  of  the  clear  evidence  agal a st  too  defendant,  Kelley  aim  quoted 
from  ti  NOgro  neftftpaper  that  tin  til  Southern1  Jotfifs  Were  refbttned,,.  Negroes  and’  soutnerh 
white  loTalJgtB  couW  efacpect  no  ijnstice'  or  protection  ^afrain^t^ crime  froth  Confederate 

it?f  ' ” 


_ r_  __  clear  evidence  again  at  tfao  pdefen9an\  TKefley  a] 

■ Negro  ne#$paper  llmt  Until  Southern1  JnrfiS  Were-refbtmed^Negrt  J 

--  loyaiistB' eouW  efecpect' no  i Justice' of ' protection t^crlme  ^ ft 

sympAthfeerB . or . juriesd  ^Jlledi^rv  complete , refprm  ia.  -our  Ia#s  ^elating  Itp  the 

for ni flt loQ  pr  tii6  jury*  (Lt  SoO*  M ^ ^ . * .p  \ ■ ■>  - d 

™^1Coii£i,'Jlg#:'  Se W? , |i S05)J h ( h erei ri after  referred  /io  as  Qldhe 

See  also.  Globe,  ,42nd  Con^p  1st  Sees*  42&?  H6/-Apn:  2M  (1*71)  ; 2 Cong, 
r Ap^r  <4Srd;C?0»^r  lftt 

* Globe  S9/i;  4S,  See  47d-ft.  / ^ r - V 

2 ^ Roger ei 

2 Globe  S§>4t  5jy>tCong1John  ^.Faraswori^  11L>^  : 

*fllohe  a9/i;  2D&Pflfl7»i 8/474:'  ^ v 

"Globe  99/1,  818*  ■ pe  ashed:  Ms  it  a civil  right  to 'Bit  upon  ajufyf  If  it'  be*  ft  civil 
upon  .a  Jury,  tblB^bflV  will  require  that  If  any  Negro -1b  i^efUeed  the » privilege 
° a Ol1?  8§yi  begaken  under  the  mllltaf^profectl^n-of  tbd  Governments 


j ; 


■ '■  i 


■ ; * r . 
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. tor  Kftrmiel  Pomeroy,  aKnjieaa  Republican,  Indicated  that  the  right  of  Negroes 
to  testify t which  Kentucky  deities,  was  an  Important  "civil  right.”  *’  is  •■■■'» 

On  January  29,  1966,  Trumbull  made  a lengthy,  speech  tying  his  Civil  Rights 
Bill  to  the  'Interstate.  Privileges  -and  Immunities' Clause,  He  expressly  dis- 
claimed the  idea  of  giving  the  freemen  any  political  rights,  but  said  that  since  the 
Thirteenth  Amendment  made  them  free  they  were  entitled  to  the  fundamental 
. rights  which  that  constitutional  provision  protected,  and  Congress  could  legislate 
-to-enforce  the  privileges  and  immunities  of  Article  4,  Section  2,  under-  the  Second 
Section  of  the  Thirteenth  Amendment,*  Several  days  later,  he  again  emphasised 
that  this  bill  Was  not  concerned  with  political  rights;**  ' • ■_*».  - .- 

, ! Meanwhile, the.  House  of  Representatives  also  debated  the'  Civil  Rights  Bill. 
Congressman  Samuel  S,  Marshall,  an  Illinois  Democratic  lawyer  and  an  opponent 
of  the  bill,' said:  suppose  the  right  to  sit  upon. juries, is  a:  civil  right”  4*  . But 
his  colleague,  wb6  supported  the. bill,  Cohgrfesiimah  Saniuel'W.  Moulton,  replied: 
“I  deny  that  it  la  a'  oiVli  right  for  anybody  to  sit  on -a  Jury  *.*  V ; He  added: 
- “So  far1  as  the' matter  of  sitting  on  Juries  in  concerned,  it  Is  not- a civil  right 
and  why?  Because  you  cannot  enforce  it  by  a. civil  writ.  - I understand  that 
the  civil  rights  referred  to  In . the  bill: are  not  of  the:  fanciful  character  referred 
to  by  the  gentleman,  hut  the  great  fundamental  rights  that-  are  secured  by  the 
Constitution  of  the  United  States  *■■**  the  right  to  personal  liberty,  the  right 
to  hold  and  enjoy  property,  to  transmit  property,  and  to  make  contracts.”  ** 

’ The  limited  hatUrd  of  the  Civil:  Rights  Bill -and  the  companion.  Freedman’s 
Bureau;  Bill  even  gained  support- for  its  objectives  from ; a- ^Democrat,  Senator 
Johnson  of  Maryland,  although  he  Stated  tha  t he  could  not  Support  It  for  want 
<of  power-  In  Congress  to  pass,  ifcft-.  Trumbull  also  urged  the  passage  of  this 
legislation  because  in  Kentucky,  where  Negroes  could;  not  testify  against- white 
men,  they  were  murdered  with  Impunity  and  the  criminals  escaped  punishment 
because  the  evidence  of  Negro  witnesses  was  not  received/*,  -v:.: '■  : . 

When  Bingham.  Introduced  the  first  draft  of  an  amendment  which  was  later 
do  become  the  Flint  Section  of.  the  Fourteenth  Amendment;  into,  the  Bouse  of 
Representatives,  he  stated  that  the  Privileges  and  Immunities  Clause  was  simply 
designed  to  re-enact  and  give  Congress  the  power  to  anforce  the  rights  guaranteed 
by  Article  4,  Section-. 2,  of  the ; original  Constitution,  while,  the  Due  Process 
Clause  ghve  Congress  the  power  to  enforce  the  similar  provisions  of  the  Fifth 
.Amendment  against i the  Btatea,*?  Congressman  William  Hlgby,  a:  California 
Republican  lawyer;  also  endorsed  this  view.34-  - 

During  the  same  period,  Congressman  James  F.  Wilson,  an  Iowa  Republican 
lawyer,  and  Chairman  of  the  House.  Judiciary  Committee,  introduced  Trumbull's 
Civil  Rights  Bill  Into  the  House.  He  said  that  the  term  "civil  rights”  in.  the  bll) 
•did.  not-  include  suffrage,  nor  “do  they  . mean,  that  all  citizens  shall  sit  on  the 
juries  * V but  rather  they  included  only  . the  rights  protected  by,  Article  4, 
Section  2 of  the  original  Constitution.**  Likewise,  Congressman  Martin  R. 
Thayer,- a Pennsylvania  Republican  lawyer  and  a supporter  of  the:  bill,  said  that 
political  privileges  were  not.  included-,  in  the  term  “civil  rights.”:"  In  response 
to  n .question,:  Wiison  iater  reiterated  that  the  bill  did  not  confer  the  right  to  be 
Jurors  on  Negroes.*?.,  '.  • . t 


-**  OlObo  89/1, 887.* 
IJOiobe  80/1,^474-8, 


Trumbull  added  In  response  to  guestlonlngi 


Ink  to  do  with  the  political  rights  ot  statu*  of  parties,  ft  Is  cod 
civil  rights,  etlch  tights  as  should  appertain 


* -Tills  btlj  has  npth- 

...  exclusively  to  their 

. „ .....  . to  every  free ' liiafi.”  See  also  m,  at  600, 

1835-0. . . ■ .>.,  - -.  ■ . , I 

^Cllobe  39/1.(590,600.  ; , - , 

_«  Globe  89/1. 029.  Bee  also  id.  at  541.  ' :J 

**Q!obe189/l,‘082:-  Senator ' Willi  4m  P.  Fessenden,  Ben  ate  Chairman  of  -the  Joint 
Committee  on  Reconstruction  and  a Maine  Republican  lawyer,  said  that  jury.  duty,  was  a. 
political  right  like  holding  office.  Globe  89/1,  704.  ...... 

Globe  H0/1,  747.  Even  Sogers  said  that  Negroes  should  be • allowed  to  testify- In 
oour^  but^eepjwsed  .allowing  them , to  hold-  office.  Globe  39/1,  Aiip.134. 

^ Globe  Wi;  1088-4, 1088-i«90,  i««B,  2542.  - ^ 

M Globe  89/1, 1054.  ; 

* Globe  39/1,  1117. 

Globe  39/1.  1151,  Bee  also  id.  at  1104  (Him,  1150 
IBroopiaU),  1SU7  (Wlteon}*  In  a lengthy  brief  filed  to 
Lawrence*  a.  Republican  e^c-jiitige  from  Olilo,  declared  that,  ?+It  dOea  not  affect  any  political 
the rlitht  fojd tbfej|Uri^;  , 30/1*  1S»2.  ; 

**  Globe  39/1  f App,  156-7*  IIeVMlfli  do  not  believe  U confers  that  right  upon  tlte 
emnnlcp&ted  people.-- n^r  upon  any  portion  of  the  people  of  the  United  are  hot 

under  fho  laws  of  the  several  states  qualified  to  act  as  Jurors."  I4r  at  167*  SqprCBout^ 
alive  Georgs  F.  Miller,  a Pennsylvania  Republican  Javier,  noted  that  riot  even  the  right 
to  vote  carried  with  it  the  right  to  be  a Juror,  Globe,  $9/1,  app*  806. 


(WindomK  JUGS  (WHaimV.  1283 
> support  the  bill.  Rep-  William 
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vWilShil,*  however,  < justified  the  bill  giving  . Negroes  , jhe.  right,  to  be,  .witnesses 
; on  the  ground  that:  it  was  necessary  forthe  protection  ofhls  liberty  ,secu rity , 
; and ; property,  that  he  not  bo  prevented  from  giving  -evidence  in  .hts  iQwn  behalf. 
He  declared  that  ‘‘this  isone  ofthesgreat-protretiveremedtee  which’ must  run 
with  these  great  civil  rights  belonging  to  every -citizen. V He  asked  rhetorically : 

“Suppose  that  the  'only-person  witnessing  a,  stateof  facts  accessary  to  be  given 
•in  court  for 'the  protection  of  life,  liberty,  and:  property?  shouldbe  a black  man, 
has  the  State  the  right  to say  .thattbatman,  thelonly  person  living  who  has  a 
knowledge  qf  the  facts  to  protect  a citizen,'  should  havo;  no.  right  to  ■testify,?”"  ; 

. At  the  ehd  of  the  debate,  Wilson  stated -that  when  an  opponent  . of  . the  blU/ftalks 
of  setting  aside  the  . . . jury  laws  . . . by  thejblU  now, -under- consideration,  he 
steps  beyond  what  he.must  know  to  bo  thc  rule  of  construction  which  must  apply 
here,”  becauselthe  bill  was  designed  only  “for  sthe  protection  of  rights;” 

. In  his  veto;  message  of  the  Civil  Rights  Bill,  President  .Andrew  .Johnson,  rea- 
soned^ that  If  ."Congress  can  declare  by  law  * * who  shall  testify,  * ■ *■  * then 
Congress  can*  by  -law  also  declare  who.-witbout  regard  tot  color  ior  ; race,  shall 
have  the  right' to  sit  as  a juror  or.  judge,:  to  hold  any  office,1 -.and,  finally,,  to 
vote-  * * sin  answering-  the  President  for  the  Senate  Republican  majority, 
Trumbull  observed : > ■ .-  •: : 

“The  granting  of  :ctvil- rights  does  not,  and  never  diduln.  this i country,  carry 
with  it ' 4 f *.  political  privileges;  - A man  may  be . a 'Citizen-  to  this  country 
Without  a right  to:  vote,  or  without  a right  to' hold  office..  The i right  ‘to  vote  and 
hold  office  In  the  States  depends  upon  the  legislation  of  thevarlous  States  * * * 
so  that  the  fact  of  -being  a citizen  does  not  necessary  Qualify-,  a person  for:  an 
office, . nor-  does  it  necessarily  - Authorize  him:  to1  vote;  Women-  are  citizens; 
children  are  citizens ; hut  they  do  not  exercise,  the  elective  franchise  by  virtue 
of  -their  citizenships-  - Foreigners  * * ? before  they  are  naturalized  .-are . pro- 
tected in  the  rights  enumerated  In  this  bill,  but  because  they  possess  those  rights 
inmost,  if  hot -all, -the  States,  that  carries  WitiPltrio  right  tovote.’’"  ■ - ; 

Wheti  the  final 'draft  of  the  First  Sectitin  of  the  Fourteenth  Amendment  was 
introduced  Into  the  House  of  Representatives  by  Congressman  Thaddeus  Stevens, 
the  Radical  Republican  leader  and  Chairman  on  < l.c  part  of  the  Souse  of  the 
Joint  Committee  on  Reconstruction,  wherein  It  was  framed;"  he  advocated  the 
Equal  Protection  Clause  In : the  > very  Words;  of  the  Civil  Rights'  Bill,;  and:  by 
enumerating  the  rights  set  fdrth  therein,  including  the- right  to  testify  in- court. 
He  said  that  the  reason  for  proposing  aconstlthtlonal  amendment ’-was  that  the 
bill’  might  be  repealedif  the  Democrats' took  control  of  Congress."  -'Other  Con- 
gressmen'likewise  discussed  the  First  Section  as-a  cobstitutlonai  embodiment  of 
the  Civil  Rights  Bin."  ■>  ■■■’<'  : i : ; ; / : 

In  a long  political  hHrangue;  Congressman  -Andrew  T.  Rogers,-’ a New  Jersey 
Democratic  opponent:  of  the  bill,  suggested  that  the  right  to  be  a juror;  judge,  or 
President  of. the  United  States  was  a privilege  protected  by  the  Privileges -and 
Immunities  Clause;  But  -Ids  bombast  and- exaggeration  of  the  amendment,  in 
asserting  that  lt‘*sapa  thefoundatioh  of  the  Government, ’’'creates  "one  Imperial 
despotism,”  “will  result  In  a revolution;”  and  will  “rock  the  earth  like  the  throes 
of  an  earthquake’’  by  .creating  a!  “despotism  and  tyranny,”  was -so  Wild  that  no 
Republican  even  bothered  to  ahswer  him.**  However,  the  next  speaker.  Con- 
gressman John  F.  FarnsWorth,  an  Illinois  Republican  lawyer  wtao  Supported  the 
Fourteenth  Amendment,  noted  that  the  Privileges  and - Immunities  Clause  and 
the  Due  Process  Clause  were  alreadydn  the  Constitution,  and  only  the  Equal 
Protection  Clause  Was  new."  / 

When  the  Fourteenth  Amendment  wasjtatroduced  Into  theSenate  by  Senator 
Jacob  M.  Howard,,  a Michigan,  Republirfin  member  .of,  the  Joint Committee  on 


. . . _ . 1, . App.  1B7,  . ..... 

•«  Oiobe  se/i,  AjS:  m.  ^ 

M Globe  8fl/i;  1294:  See  also  id.  at  250K,  where  Wilson  againsald  that  the  Civil  Rights 
Bit]  did  not  include  the  right  to  be  a juror  or  vote. 

"Globe  30/1.  1880.  • 

••Globe  30/1,  1767.  , / 

« Globe  80/1.  228ft.  . , ; 

•f  Globe  80/1.  2460.  ’ ^ . 

* see  Globe  80/1.  2482  (GnrflehD ; 2495  (thayer) : 2487  (BriycV) : 2408  (Brootololl)  : 
2Bft2  (Raymond ) :\  2611  mil  At) ; 2638  ( Rogers)  1 2888  ( ttithamb;  2081  fPolaild ) ; See 
■ ~ elation  PcOtaiort,  99  Rnrv.  h.  Rev.  1, 


1 l jE  iUWUU  jP  f > AJV  li  A,  - V^lulirt,  jP  j *■  WU  ■ \ dk  UMV  ir;  ■ 

also  Bickel,  The  Original  understanding  and  the  Segr^ 
47— S (1955*  T j 


T-ft  (1955), 

« Globa  $9/1,  293ft. 
“Globe  59/1,  25ft9; 
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rieconstructlbd  And  ft  firmer  Mate  atterftey-’gefieraij  'oflijelAlf  otfthat<^udtrtei, 
h&tbo;'  Bald ‘tbflb:  the-  Prlril&fe&and  ^imtn^tiMOlSia^’WBa'd^jpicldt^  dtire,: 
Confess  tl^el  dOWer  :t»  ehfofCAonthe  »^t^  tiie  ^bi^ritee(r  bf  iA^tleIe  S«*Iott 
2“  Heais'6  Said1  that' political  priviie&bswfere  notinelUded  la  the  First  Section,* 
fletiator  Timethy’O.  SdWe/  A1  ‘Wisconsin:*  Repabllcart  - and  a)  former  state  supreme '. 
tenft  jUdgej  enumerated  the’ rights,  lnthe  ClvIlRlghtS  BlUj  lndudlng  tlie  right 
to  testify,  as  the  rights  protected  by  the  FI  rot  Section’  of-  the!  Fourteen  th>  ’Amend- 
ment.™ SedaterJohn  B.Henderewn.aMlteoUrtKepiitilicanlawyerwtio  supported 
the  Fourteenth  Amendment;  likewise  ' declared  that  it  and  4he'predecfes»or  CHvil 
Rights  BUI  were  designed  td!ehforee;the  old  ’Interstate  Privileges  and  Immunities , 
Giause*  which  did  atffc  include  political-rights.^  ••'  •,■?••••  ; 

' ■-"  -J;;  ■[:—:;"■■  ,'jJi  V'-;  *.v/^  \y  :,■■=■„-  ' j ; . t ■ f,  . ■ j *tj[ ' : ? \ 

O.  BAHLY  BEOOKSTBVOTrOW  PEBIOO  VIEWS 

< ' '•  it:  .>  >:-■  >:;s  ; ■ '■  ' ' 

Debate  on  jury  qualifications  during  the  early  reconstruction  period  whs  spo-  •'. 
indie.  For 'ek&mple.’dtiriDgthe-debUteort 'Negro  suffrage  in  the  District-  of  !06- 
lttmbia,  Hendrlbks  remarked  thatds  a leiwyer  he  had  addres^ed1  adarge’iiumbefc 
of  jurors1  'who,  although  illiterate  were  Intelligent,*®  In  the  Firsts  Sesfclon  of  the  ; 
Fortieth  Congress,  Senator  Charles  Sumner  of  Massachusetts  sponsored  a bill 
which  was  passed  perhdttlng  Negroes1  to[  servers  tlfflce-hbldera  and  tjurbrs  in  the 
District  of  Columbia;1;  A point  was  made  that  fcbeaie  subjects  were unrelated;  bdt 
the 7i  publicans  rejected  this  points  k>  H-~  <>■;  umx  ■ i , • \ 

Bechtise  'the  hill'  allowing  i Negroes  to  -hold  Office  and  befjurors'  In-  the  DidtriCt 
of  Columbia -felled  to  became  law  because 'the  president  did  not  sign  it*  'Stunner-  re4  - 
introduced  hla  bill  in  the  Second  Session  ofthe-Fortieth  Congress  In  December, 
1887.’°  Hendricks  objected  that1  the  people  of -various  states  had  voted^agaltidt 
even  letting  Negroes'  vote/  while  'Johnson -of ‘Maryland -also  objected-  that  Negro 
Judges  and  Jurors  might ;subjudlcate  the  rights' oDwhlte  persons.  In  hfe  opinion* 
Negroes  were  too  Ignorant  to  be  entrusted  with'  such  -a  responsibility,  'Ttf'tMis 
Senator'  Samuel  Cl  POmOroy.a  Radical  ’Republican  from ‘Kansas  Who  supported 
the'  measure,  'replied  that  to  Negroefe  “It  may  bOiqulte  Bs  objectionable  to  -them 
to  have  their  rights1  adjudicated  'by  twelve  ignOrantWhite  menastt  is  for  white  ; 
men  to  have  their  rights  adjiidicdtbdby  twelve  Ignorant  blaok men;"  Pomeroy 
added  that  since  Negroes.  OOtild  vote  In  the  District,  they' ought  to  be  ellgible 
to  office,  because  voters  am  generally  eligible  to  office,’-  But  Hendricks  replied  !--"!'  - 
1 ' "Now,1  thls:  Mil  proposes'  not  only  that  negroes  Uhallbe^allowed  to'  hbldoffioe,.  <- 
and  I suppose  any  office  in  the  District  of  Ooiutabla , but  that  they  shall  be  allowed  - 
to  sit  upon  the  Juries.  Of  course  it  will  follow  that  they -may  be  judges,:The 
spectacle  will  then  be  presented  of  negro  courts  to  try  cases.  It  is  nut  In  accord 
with  my  taste  * * : 1 1.  -n  ■ >■  ? > ;■>«  ■ 

However,  the  Senate  passed  the  bill  by  a lop-sided  party  vp te,™  .Somewhat  later  1 
In  the  session,  Senator  James  R.  Doolittle,  an  opponent  of  the  Ropuhllcan  ma- 
jority from  Wlsconsln/  qUoted  the  late  President  Abraham  Lincoln  as  being  op- 
posed to  letting, Negroes  hold  office  or.Serre  on  juries"  : . , . . . 

- : In  the  Third  Session-  of,  the  Fortieth  Congress,  an  event  occurred  which  - was 
to  alter  con slderably  the  Radical  theory  for  .giving  Oongre&s;  the  power  to  pro- 
vide that. Negroes  migbt  sit  on.  state  juries,;  The  original  Senate  draft  of  the 
proposed:  Flfteepth  Amendment,  forbade  racial  discrimination  not  only  In'  voting 
but  also' lit  the  right  to  Hold  public  office.™  However,  the  House  version- did  not 
cover  [the  right  to  hold  office,™  a fact  which  caused  much  protest  by  senators.™ 
Senator  Henry  Wilson,- a Radical  Republican  from  Massachusetts  who  was  four  - 
years. later  to  be  Grant's-; Vice-President,  and  an  ardeqt  advocate  of  including 

“•oiobe  89/1,  MflO-O.  See  also  -W.  ait  aesi  ( Poland Ju  App.  240  (i>avia). 

“Globe  89/1,  2766.  : ; : 

“Globe  B9/1,  App.  219. 

“ Globe  89/1,  8985. 

“Cone.  Globe,  89th  Oong.,' Sd  Seas.  10S  (lSeei. 

“Cong,  Globe,  40tb  Cong.,  1st  Bern:  677,  796-7  (1867).  ‘ 

; “Cong.  Globe,  40th  Cong,  2nd  Seas.  88-9  (1867): 

=. . ■ -■■■-.  ‘ . 

« M.  at  BO.  : . - .. 

~ Id-  at  61.  Because  of  a pocket  veto,  the  bill  bad  to  bo  passed  again. 1 Bee  Globe  40/8, 

1080.  It  Anally'. became  law  when  Grant  became  President.;  16  :Btat.  8 (1869).  - Bee 
Globe  41/fl,  1066  (Sumjier); :19B6  (Carpenter),  1068- (Sawyer)  >(1871).  ” : 

M Globe  40/2,  2860, ■ (1868).  ./  : , ;i;  - 

“Cong.  Globe,  40th  Cong., 'SCO  Bess.  864 :( I860).' ; . 5n»-v - 

“/A  at  720.  .1^,:  »:'»  . • 

“/A  at  1291-2.  f.-:-;  ....  -.  - •.  ..  i 
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thdiHebt  to«hoia; 

mifc  this; Imperfect  proposition  whicbsays  to , aov.en, hundred, apfi-fifty  vthojjaaM 
colored  Doen  In : this  country, .‘.You  shall  .have  -th$ ,rJjtftt';to  vqte„  bub  you  shalljnot: 
have,  the  right  to  sit  upon  ajury  or  th**  right  to,  hold  office,*;  boy?,  will-  they  feel 
in  regard  to  It?  However ; the  conference  committee  between  the  two  hous« 

struck,  out  the  ; right;  to  hold  . office-.  --  Many  seugtors  were  y$r$ \ dissatisfied)  ■ 

but  Ultimately ,the)HouB6, version  was  approved."  •?<  > •< ; . . ; > ^ 

The  following  year,)an  ftttepapt  by s the  Joint.  GommHt.ee  op  Reconstruction  to 
attach  a fundamental  condition  to  the  admleslop : of.  yirglpla,  that  all  person^ 
be  .allowed  to  hold -Office  and  be  Jurpys  without  . racial  discrimination.' at  fir?t 
failed  but  ultimately  succeeded."  Aside  from  uifew'casugl  remarks,  op  southern 
Jurors,"  that  was  all  that  was  said  relative  to  Jury  duty  during  this  period. 


D*  SOMMERS  AMNESTY  BILL  AitBtfbMENT 

. On  MayiJg.  lBTO,  Senator  Charlps.  Bvanm,  ,the  ..ulfta*^^  -.BgjMnl 
Republican  from  Massachusetts,  introduced  In  the  Senate  a bill  to  supplement 
the  Civil  Bights  Act  of  1860.“ . One  of  the  sections  of  .Sumner’s  .bill  read  as 
-follows;..:  r ■ 

ir  ^That. no  person- shall  be -disqualified  for  service  as  juror  in  ;any  court,  na- 
tional* of- State,- by  reason -of  race,  color,;  or  previous  condition  of  servitude; 
Provided,  That  such  person  possesses  all  other  qualifications  which,  are  by  .law 
prescribed and  any  officer  or  other  persons, charged. with  any; duty  in. the  selec- 
tion or  summoning  of  . jurors,  who-Bhall  exclude  or  fall  to  summon  any  person 
for  the  reason  above  named,  shall,  on  conviction  thereof,  be  deemed  guilty  of  a 
misdemeanor,  and  bo.flned  not  less  than  $1,000  nor  more  than  . ?5.000.”  ;,  ;. 

, The  bill  was  referred  to  the  Judiciary  Committee,  reported  adversely  for  the 
committee  by  Senator  Ijyman  Trumbull  of  Illinois,  its  ;chairman,  and  died-"  Qb 
January  20,  1871,  Sumner  reintroduced  his  bill."  Again  it  was  referred  to  th$ 
Judiciary  Committee,  and-  once,  more,-  :on;  February  12,  1871/ it , was  reported 
adversely  by  Senator  Trumbull  -for  the  committee,  and  died.  In  both  cases, 
the:  adverse  report,  although  oral,  was  unanimous.  . Some  committee  members 
thought  that  the  bill  was  unconstitutional,; while  others  thought: It  unnecessary. 

At;  the  opening  of  the  First  Session  of  the  Forty -Second  Congress,  Sumner 
Introduced  his  btil  for  .the  third  time.  Baying  been  twice  rebuffed  by  the 
Judiciary  Committee,  be  asked  that  it  not  be  buried  in  that  legislative  graveyard 
again. ..  However,  no  other. senator  Indicated  much  interest,  and  the  bill. once  more 
expired  of  Its  own  accord,"  - , • . - - 


i*' id.  at  1206.  See  also  H,  at  1080  (District  of  Columbia  bill).  - - 

* «:  ati^|729,  103(^41: ; ' ’ v" .}  \ ’ ' V 'll , /,/  _ ! 7"'/  : 

- m Tho -Joint  Committee  oh-Beoonethictlon  reported  out  Mu  readmlfctlng  VJririhla  on 
condition,  inter  oiia,  that  It  allow  all  persona  to  hold  office  and  jbe  jurors  without  racial 
discrimination.  Con*  Globe,  4l»t  Con*,  2d  Sese*  362  <1  $70).  Conprepgman  John  A 
Bingham  of  Ohio*1  the  Radical  Republican  lawyer  who  drafted  the  Plnet  Section  of  the 
Fourteenth  Amendment,  opposed  If  on  the  groiind  that  the: fundamental  condition n wert 
unconstitutional.  /rt,.  at  403.  The,  House  sustained  Pinghaip’s  posUlop  hr  a yam* 
vote.  Jd.  at  502,  However,  the  Sena to  restored  the  condition  as  to  the  holding  of  office, 
li  at  643^4.  OhnjcrcBnmhn  Bmmtgp  S:  Co*.  a New  York  Democrat/ apparently  equated 
this  with  the  right  to  eerve  on  juries*  /The  House  then , passed;  thoj Senate  version, 

720,  ft  was  ultimately  signed  into  law;  , fiee  16  Btat  03 -<1870).  It  might  be  n&tttf 
that  there  were  frequent  references  tn  thq/debate  to  the  fii-ct  that  NCgrOes  in  Virginia  were 
excluded  from  Juries.  Id-  at  490,  601*  ^However,  it  should  be  noted  thnrCotigreafniafi 
Oeorge  W*  Morgan,  an  Ohio*  Deraocmtr  law jierr  said  that  they  wore^pernmed  to  sit  on 
/£*  at  71  p.  It  is  intemttngte  note  that  Bingham  carefully  refrained  tn  hi; 


Ith  n?  495,  CongrMBman  Frederick  Stone,  a Maryland  Democrat  lawyer,  eald  that  Con- 
gress bad  no  constitutional  power  to  control  juries*  Id.  at  Ann  58.  ^ 

“See  e+*,  Con*  Glohe*  41st  Cop*,  2nd  Scbh,  App;  894  (18T0).  whore  Cong.  .Tolm  C 
Conner,  n Texas  Democrat,  decried  tM  Ignorance  of  Negroes,  on*  iwii  them  jtitflw  and  Con* 
Globe*  42nd  Con*,  2nd  Sees.,  App*  894  (1870)  , where  Con*  PJeree  Mt<B*  Youri*  ft  Georgia 
Democrat*  protested  a gainst 'the  exclusion  of  ex-confederates  worn,  juries  on  federal  court* 
fp  the  anutri,  /"  ^ L , ; 

« Conl^Olobe.l^st^'fcongi,  26  gfito,  8434 ' (1876) . S«*  also' ^ong.  Globe,  42nd  Cong., 
2nd  Sees.  !M4.  8irt  (1872) : (hereinafter  ireWw-ed  to  as  Globe  42/4).  ; , , 

w Cong.  Globe,  41st  Cong.j  2d  Bess.  B814  fl.876);.  j • ' 

^Cong,  Globe,  41st  CongJ^rd  Sess.  616  (ISTIlk  / : ^ , \. 

» Jrf*  at  1233;  See  also  Globe  42/2, 822*  \ / j ■ f , > ^ 

• Globe  42/2.  408,  ISC  .....  ■ 

® Cong*  Globe,  42nd  Cottg,,  1st  Sobs,  21  <1871). 
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: ;ln  griite  of  ^heseifi^atfflr  ion'I^ebeiiiber  iSS)/1 1871/  .Rummey'inoyed'J#^ 


proposal  otfasa1  rider  ,tb;the:  aihneatyi<WU.?a/|»ropOTat  iaathori»e4i‘%^^^MM3i 
eectioii  Of  the- Fourteenth . Amendment/  to-  lltbj the<reom  wlngimlitefth  dlsfwjWt*fl6 
of  most  of  thd  ex-cohlMerateSf  -wblt*  t(mt  aeetipa>had  J^jpoaedt";! 
approved  bl  fcy  thofiptwident,  etithueiaBtlc^.  Ruppcorted  vby;>8duthem  Hppjvhr. 
Hdana"  And1  r all  i Democrats;  and  acquiesced  in;  at  least  < balftheartedly,  s by  *np&| 
Republicans,  t.  Passage > by;the  necessary  ; two-thirds ■■ majority  therefore;  seeped: 
assured. ; : During ; the  fcnsuli®  = debate  ih  ‘ the  Committee  Of  the  Whole* ; othen  sec? 
ttons  were  wmBideted'but  this  ohewas  Igqored.and ultimately, 0umner’s  amend- 
ment ;lost  by  '80,td‘29."*  ^Y:  r^xr  > . - <»  >•  _••>  ■•;  > ---o  ■ ••  in  ;-'.m 

''  Sumner  renewed  his  amendment  in  the  whole  Senate,^  Me.  read  letters. from 
Negroes  and  other  material  . supporting.  his  biU/  - One.  Viriglnla  newspaper, asked 
for  “a  measure  to  protect  usjiwhtte  and  black,  from  a Ku  Klux . Judge  andjury. 
Several  seiiatorsi  attacked ' Sumner 'a  f felVl"  gCnerallyas  uncon atitutional.  t ^One 
of  these  was  < Senator  Lot  Morrill;  ^Radical  Republican  lawyer  fromMaine 
and  an  erstwhile  ally  of  Sumner  who  had  Voted  fob  the  Fourteenth  Amendment/?; 
Sumner  defended  hts  amendmentdn  the  basis  p£  the  Declaration  of  Independence 
and  the  Thirteenth  • Amendment;  >al6hg  with  < almost  every - pore  of  the  : original 
Constitution,  giving  only  scatit ; consideration  to  the  Fourteenth  Amendment; 

■The  first  major)  attack) on  the? Jury  clauae  canie  from  Benator  Matthew  H. 
Carpenter,  a Wisconsin  Republican  lawyer  of  Some  note  who  had  saved  the  Radi-! 
cal  reconstruction  ineaBUree  frombfcitiff  declared  ^unconstitutional  by  the  Supremo 
Court  by  wittnintf  the  cblebrated  afcGordleCoae.^  He  satd : 1 s 

‘'Now,  I doubt  at  least  the  constitutionality  of  that  provision.  We  have  already 
provided  that  Colored  persons  may  serve  as  jurors  in  common  with  white  persons 
in  the  Federal  charts.  Can  we  go  further?  . Can  We  fix  the  qualifications  for 
serving  as  a juror  in  a State  court  any  more  than  we  can  ^fix  the  qualification  .for 
serving' upon  the  bench  of  a State  court?  'No  amendment  of  the  Constitution, 
It  is  to  he  borne  in  mind;  has  taken  away  from  the  Slates  the  power  of  determin- 
ing the  qualification  of  those' Who  shall  hold  office  in  the  State.. ’A  constitutional 
amendment  has  taken  away  from  them  the  power,  to  discriminate  between  citizens 
as  to  the  right  to  vote  on  the  ground  Of  face/  color,  or  previous  condition  of 
servitude?  but  that  amendment  does  not  extend  to  holding  office.  Now,  I am  In- 
clined to  think/  although  I may  be  Wrong  in  this;  that  this  provision  determining 
who  shall  be  qualified  to  serve  as  a juror  in  the  State  courts  Is  beyond  the  province 
of  this  Government  to  enact.  We  can  pay  that  for  our  own  courts,  and  we  have 
said  it ; so  that,  so  far  as  our  courts  are  concerned,  there  is  no  necessity -for.  this 
amendment,  and  so  fat  as  the  State  courts  are  concerned  IdOtibt  at  least  the  power 
of  the  General  Government  to  pass  it”  * J 1 

■ Several  days  later/  Senator  Oliver  P.  Morton,  on  Indiana  Republican  lawyer, 
defended  the  constitutionality  of  the  Jury  clapsd  basdd  on  the  Privileges  and 
Immunities  Clause  of  the  Fourteenth  Amendment  Morton  said: 

*lIf  we  have  the  power  to  pass  any;  part  of  this  bill/  or  to  enforce  any  of  the 
privileges  or  Immunities  that  belong  to  citizens  of  the  United  States  as  such,  we 
have  the  right  to  enforce  the  provision  contained ‘in  this  'section,  ' it  is  the  right 
of  the  State  to  prescribe  the  qualiftetions  of  jnrore,  that  they  shaU  be  house- 
holders, if . you  please,  that  they  shall  be  of  a certain  age,  that  they  shall  be 
taxpayers — the  qualifications  are  different  in  different  States — but  It  seems  to 
me  that  it  is  a violation  i>f  the  spirit  and  of  the  essence  of  the  fourteenth  amend- 
ment to  say  that  a State  may  exclude  a man  from  being  a juror  On  account  of 
his  race  or  color;  In  other  words,  while  he  may  be  required  to  have  all  the  other 
qualifications  that  the  State  has  the  right  to  prescribe  in  regard  to  white  men, 
yet  that  he  shall  not  be  excluded  if  he  has  those  qualifications,  because  of  his 
color.”  **•  • . :■■■■’  - 

Carpenter  interrupted  Morton  to  ask  What  the  difference  was  between, fixing  the 
qualifications  of  jurors,  and  those  of  judges  in  state  courts.  Morton  replied  that 

« Globe  42/2.  287;  MO. 

« Globe,  44/2,  274.  . . ; 

•*  Globe  42/2,  2 75,  881,  48S. 

•*  Globe  42/2.  482.  ' • 

" Sw,  e.g.l  Globo  42/2,  495,  580-1,  708,  764-5. 

JJ  globe  42/2.  Agp.  1-6. 
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hc'dbubted  the  power  oftha  state*  to  exclnde  Negroes  fromt  he  bench  i;  because  v 
if  Aatatft  could- hot'dieorlminatein voting  qualifications;  it  could  not; make  race 
bi^  Cftiop  latest  for,  office  under  'the  amendments  tothe!  Constitution:1'  Morton 

failed  tb  mention  that  such'a-  provision - specifically  prohibiting  racial  d iHcrimljia* 
tlod  Id  public  Office  whs  defeated:  In  the  Third  Session  of  the;  fortieth  Congress 
when  the  Fifteenth  Amendment  was  ^debated,- after-  a bltter  fight,  in:  which  lie 
took  a prominent  part^Morton  analogized  the  right -to > serve' on  a jury:  with 
the  right  to  testtfy»:  Which  was  protected' by  the  Fourteenth  Amendment  .and  the 
Civil  RlghteAct  of  1866.f  ‘ Once  again, ; he  referred  to  , the  Privileges  and  Im-  . 
munlties  Clause  as  the  source  of  Congress'  power.1®*  To  this  Carpenter  replied: 

' "The  right' to  serve  in  the  Jury-box  strikes  meas-a  political  rlghtlikethat  of 
serving  on  the  bench.  It  ls-not  inherent  in  a eitlzen.  i ilf  it  was,  & woman  would 
have  as  mu di  right  to  eerve  lii  the  Jury-box  HNa;  muni  <A  woman  is  as  uutoh  a 
citizen  as  a an,  andalwayshas  been  under  thluGovenunent,  The  political 
right  . to  beia  judge,  ithepolittcaLrlght  to  ba  a sheriff, .the  political  right  to  be 
the  clerk  of , a 'court;  the  political  right  to  serve  as  a /juror,  seem  to  me  to  fall 
Into  ths  same  'class  and  belong:  tn>  those  political  rights ; as  to  which ; the  Status 
hlwaya  have  discriminated  and  inay  Stlll : discriminate; ; The  'right  to  testify,  In 
court  is  undoubtedly  one  of  those  inherent  privileges- that  ^belong  to  a citizen 
which  the  State  cannot  impair  { but  that  is  different  from'  the:  political  right'  to 

serve  as  a Juror  or  judge  r * • v“**  . 

■ < Sumner  then  arose  to  deny  Carpenter's  distinction  between  civil'  and  political 
rights  as  far  as  jury  service'  was  - concerned.  He  said,  that  :"the : distinction  is 
obvious”  between  judges  and  jurors;  Sumner  reasoned : ; ;■;( . 

“He  knows  well  the  history  of -trial  by  Jury ; he  knows  that  at  the  beginning 
the  jurors  were  witnesses  from  the -neighborhood,  afterward  becoming  Judges 
not  of  the  law,  butof-the fact.  'They  were:  originally  witnesses from  the  vlein? 
age,  so  that  if  you  go  back- to  the  very  cradle  of  our  jurisprudence  you  flnd'jurora 
nothing  but  witnesses,  and  now  ;I-  insist  that-  they  should  come  under  the  same 
rule  as  witnesses.  If  the  courts  are  opened  to  colored. Witnesses,  1 Insist  by  the 
same  title  they  must  be  opened  to.  colored,  jurors.  . . . The  right  to  be  a juryman 
is  identical  In  character  with  the.  right  to  be  ,a  witness..  I know  pot  if  it  bepolltb 
«nl  or.  civil-;  it  is  enough  for  me  that  ib  is  a right  to  l>e  guarded  by- the  natlon.- 

It  might  be  noted  that -Sumner  was  building  :on  the  function  of  a:  Jury  which 
had  long  since  cejnsed.  - AJury  is  supposed  to  render  its  verdict  based  on.the  evi- 
dence placed  before  ■it,'10*  and  While  at;  that -time  a.  juror:  was  not- Incompetent 
merely: .because  he  was  a witness:  In  the  cause,1”  a rule  which  Still  obtains  iihlesa 
changed- by  statute.???  if:  the- juror  had  formed  a -fixed  or  settled  opinion,  in  the 
case  he  could  be  challenged  for  cause.1**  Today,  it  is  not  improbable  that  the 
Supreme  court  would  hold  .that  a jury  which  obtained  its  rinforwation  from 
Outside  sources  was  so  biased  that  atrlalhold  on  this  .basis  would  deny  due 
process  Of  law;"?: : - ,|  ,h:  if  >■■■•■.  .1  , ! 

Sumner  also  declared  that  justice  could  not  be  obtained  for  Negroes,  in  the 
South  unless',  they  : were  placed  on  juries.  He  -stated  that  he  . was  constantly 
receiving  letters  from  the:  South  complaining  that  because  Negroes  were  excluded 
from  Juries,  they  could  not  obtain- justice.1 11  .. 
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Marshall  In  United  States  v,-,Burr,  tupra,-  at  p.  -ftO-i  '‘IhftYQ.hlwayft  conqelvnd,  and  still 
conceive,  an  Impartial  jury  as  required  by  the  cohimori  lnw.nna  as  Beoured.by  the 
constitution,  must 'be  compose  cl  of  men  who-wlll  fairly  hoar-tho  teficlmoiiywhlclininy 
be  to.  thepv  antbbrinaiu  that'  venllct  nccordfng , to  . that  testlili6ny,apd  according 

to  the  law  arising  6dlt."  ^ .....  , ..  ...  , 
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^bif^laterbri;  CSiffre’nfciBif  ibt>k!  tW  oCtaBloU1  to 'deride1  SUmiieris  constitutional 
li^ae'fbr'  thejnryclaube  ksweUaBthe  other  clatieea,  -which  wo*  th#  Declaration 
fii‘(l?t*eiidenc*;u,  'i<3feift>fetiter'BftWii  v 7i"  •■  Jr, {*,-»  ,•?»•:.  *<> 

"‘Tbd  Senator  f roiii' Massachusetts  doesnot  seetuto  be  very  anxiousto  encore 
drib  rights  Uhl'ess  It  caUbedoneiba  wa^  thatwill  strikeat  tbS  vital  provisions, 
of  the Cqnatif  ution . - The  dish  of  civil  right%ln  his  estimation,  la  tastelea&unleoS 
Ht-’bS  flavored  with  s6me',uhfcdh8tlttiti6iial  ingredienti1-.  i<  :>  A blll^Wblchs  dues 
not  prbVoke1  some  oceV  featH  that  It  la  vlolatiVe  of  theConsUtutloneannobliihia 
opinion  he  Very, beneficial  to  colored  cltiaena.  IfourOOlored  cltizenahavo:  no 
mote  reapect;fbr  ; the-  Constitution  than  toeSenator.fromMuesachusetttr  has 
exhibited  in  this  debate!  then  tn&y  God  have  mercy'  upon-  thfe-  Constitution  and 
apod  the  pebpled^t this  eiOt^htty,,*^^■  ! ••<;••  :> : 

■ Carpenter  alto  asserted ■ that-  there  - was  ft  large  dUtimtlon'  between  jtirors 
and  witnesses.  He  mentioned that  Jbrora  mtwt  be  mtte  citizens  over*  tweptytono 
yea  to  of  age  in  sbme'statea,  while  witnesses  did  not  heed  to  be  male,  Or  citizens, 
or  oVer  twentyton&'».HeBtated  that  it  was  a privilege  of  all,  parties,  to  call 
witnesses  which  a1  state  could  not  abridge  > under  the  /Fourteenth  Amendment. 
Carpenter 1 alho ■ noted'  that  such  a' universal  privilege  had,  to:  be.  distinguished 
from  political  rights  or  franchise  which  a1  state  was  entitled  to  deny:  even  after 
cnacttnetat'  of  the  Fourteenth'  Amendment.  He  averted,  to  the.  fact  that,  the 
Original  draft  of  the  fifteenth  Amendment  had  Included  theright;to  hold  office, 
a point  which  Sumner  conceded.  Carpenter  therefore  suggested  thnt  sluce  Sum, 
her  wa  s going  to  travel  bntslde  of  the  Constitution  and  rely  on  the  -‘more  general 
atmoBphere  of  the  Declaration  of  Independence,"  he  .should  Include  the  rlght  to 
be  a sthtejudge  along;' with  a*  state  Juror  in-  the  bllL  Carpenter  concluded . by 
mice  again  pointing  out  that  the  Privileges:  And-  Immunities  Clause  of  the 
Fourteenth  Amendment  drew  a distinction  between  civil  and  political  rights, 
including  jury  service  In  the  latter,11* 

Senator  John  Sherman,; an: Ohio  Republican  lawyer  who  had  voted  for  the 
Fourteenth;  Amendment,  likewise  justified  the  jury  clause  of  the  bill,  on  the 
Privileges  and  Immunities  Clause.  He  declared : ; :>  j--  ■■  ■ < 

"He'  [Carpenter]  says- that:  the  right  .to  be  summoned  as  a juryman. is  not  a 
privilege  and: 'immunity  of -an -American  citizen.  At  first,  ivlew  that  appears  to 
be  plausible.  It  may  be  difficult  to  distinguish  between  the. right  to  vote  claimed 
by  sbme  wofnen’ bf  our  country  ^ becautotheyare  citizens,  and  the  right  to  sit 
upon- a jury!  assumed' to  be  a privilege  under,  the  fourth,  section  of  this,  amend-, 
meat.  ‘ Perhaps  a right  to  be  summoned  on  a jury  is  not  in  strict  terms  a privilege 
or  an  immunity  which  A mah  may  claim  as  a matter  of  right ; Imt  that  not  the 
question; > The1  right  to  sit  upon  a jury  Is  a right  whlchlno  man  .will:  claim,  as  a 
mutter  of  right.:  ’ 'It  Is  rather  a burden^  rather  a duty.-  . z.,  ; -...■•.-id  tt 

"Blit  there  Is  another  view  In  which  this  section,  becomes  to  iiny:  mind  clearly: 
constitutional.  The:  Constitution  of -the  United  States  declnres  that  evhry  man 
shall. have  an  Impartial  trial  by  jury;  That  Is  a Constitutional  right  ,- ; iiThe 
very  word  ‘jury’  Implies: a trial  by.  a man*s  peers  of  the  vicinage,  of  the  nelghbor-i 
hood.  Now1  whUt  klnd  of  a trial;  Would)  that  be  tp.  which  you  wouldvsubject 
four  millions  of  the'  people1  of  the  U ill  ted  States  in'  the  southern;  States,  where 
by  the  law  ofsotaie  of-them  every  man  of  that  race  is  excluded  from  sitting  as 
a juryman -on  a' trial?:  Is  that  an  impartial  jury-?  the  right  to  ibe  trledby 
an  Impartial  Jury  Is  one  of  the  privileges  included  in  the  fourteenth  amend-, 
ment ; and  no  State  can  deprive  any  one  by  a State  lawof  this  impartial  trial 
byjury.”***  ■:'!  " % 1 , -J'  \ . ■":*  r'.-'-v  t 

. Carpenter  stated  that  the  right -to/trial- by  jury  was  Btuipiy  a -limitation  In.-the 
Bill  of  Bights  on,  the  federal-  government,  but  Sherman  replied  that  such  n right- 
was  one'  of  the  privileges : and  Immunities  of  every  American  cltlaen  protected 
under . the  Fourteenth  Amendment.’?' : When1.  Carpeateivje  totted  -that , the  right 
to  be  tried  byl.a.  judge,  with -life  .tenure  was  also  a.  privilege -of- .common,  law, 
Sumner  chimed 'In.-by- -reading- the  Due  Process  and  EquJd.1  -Intention;, Clauses, 
And : declaring  itKUtdh  exclusion  of  Negroes  from  juries  - violated -these  clauses 
But- Shcriunn  adhered  to  his/argnment  about  privileges  and1  Immunities..  He  said 
that  only  Kentucky  and  Delaware  excluded  Negroes  any  longer  from,  juries. 
Sherman  said  that  excluding  Negroes  was  against  "fair  play.”..’ Her;  added  1: 
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■ ^'Ncmanjcftn  defend  riusexclusi  on  .by-law  eg  black  .piem 
yoa  try  Che.  Mfltrk  :m®»  ..hy* . ; jury, • > If  the  Modi;  tear; ,i q top1 
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yoa'  try  jnry,  * it  the  bleel$  njfth  iB  too ; degraded  fosJfcui 

a jury,  he  to  too  degraded  to  be  tried  by  a jury ; bedughtto  be.ddapo^nf  „ 
flwne  ottieBiway-*'  o,^..  It  dow  seem  to  me,  not  thatlt Je  the.rlgfct pfatoah  to‘ 
serve  bn  aj  jury,  but . that:  It  is  the  right  of  au.mentobave  a.  fMrdaw  and  rule 
by which  men  of  their  jown  race,  and  occupation,  andioolor,  nmyeerve  oh-ajiiry, 
It  ls  the  right,  of  the  accused  and  not  the  right  of  the  trier  ; it  is  the' right  of  the 
accused  that  is  abridged,  by  theee  State  laws  . . ,.  v J put.it  rather  oh , the  right 
of theaecueed.thanoaitherightof thejiuor.'’MT,  . , , ...  ;':J'  , 

■ 'Morrill- then  Interjected  that  Bhonnan  was  confusing  the, rights  belonging  to 
Oilmen*. with- the  rights  of  ' American  citizens.  To  this,  Sherman; replied  that  he 
claimed  that  the  right  to  trial  by  jury  was  a right  of.  American  cttiaens.  MorriU 
then*  brought  up  the  fact  thntwomeuwere  notallowedtoelfcop  juries. , .Sherman 
declared -tills  ‘ia  mens:  matter. dfmmiicipai  regulation.!?,  Morrill  then ^pointed 
out  that  Congress' Could  not;  .by  - a - parity  of  reasoning,,  Interferewhen  Negroes 
were  excluded 'by  .juries  because  it,  too,  was  a “matter  ofmuniripal  regulation." 
Sherman  could  only’  repdy-  that  Although  he  saw  no  rtfuion . f^oni 

Toting,  holding1 office,  or  serving  on  juries,  he  would  not  vote  ^eJl<^rthem  to  do 
so  because  it  would  disturbfamily  relations,  V-8  .. 

_N£iit,!  Senator  Allen  Oi  Thurman,  at)  Ohio  Democrat  and; a former,  chief  'justice, 
of  t!h«  atote  supireme  Court,  attacked  Shermairfs  theory.  Thurman  said  that  the 
ptdvilegeaof  cltlZensprotected  by.  the  Fourteenth  Amendment  were  those  in  the 

Original  Constitution  and  the  Bill  of  Rights,  and  asked  i "Where  la  them  any 
provision  In  the  Constitution,  that  gives  him  a right  to?  sit  upon.  a . jury  in  a 
State  court?”  “•  Morton  then  arose  to  defend  the  jury  clause  once  again  under 
the  Equal  Protection  Clause,  He  said  that  this  clause,  did  not  require  a.  state 
to  institute  Jury  trials,  but  if  it  did,  '‘whatever  law  a State  may  have*  the  pro- 
tection and  benefit  of  that  law  shall  extend  to  ah  classes.”  He  contended  -that 
the  word  .“protection”  must  be  used  in  a broad  sense  to  include  any  beneflt  pro- 
vided by  law.  Morton  then.gave  as  an  illustration  a Negro  in  Kentucky  being 
tried  by  a jury  of  white  men  “that  have  prejudices,  of  race  against  him,”  from 
which  all  Negroes  are  excluded,  for  a crime  against  another  whitemcn.  -Morton 
contended  that  such  a Negro  would,  not  have  “the  equal  protection*  the  eaual 
benefit  ef  the  law.”:- Morton  concluded:  ::  ..  ; . ■ 

_ it  is  hot  sufficient  to  say  that  the  right  to  sit  upon  a juryisnota  privilege 
that  belongs  to  a citizen  of  the  United  States/  That  is  not  the,  question  that  we 
are  discussing  now.  . . . If  you  say  that  a man  shall  not  sit  uponta  jury  unless 
he  has  so  much  property,  you  have  a right  to  say  that,  because  that  applies  to 
men  of  all  races  alike v but  4f  you  say  he  shall  not  sit  upon  ajury  because  he  Is 
a tolored  man,  that  becomes  clato  lerisiatlon  at  once,  and  that  class  of  people  are 
not  entitled  and  do  not  receive  the  equal  protection  or  benefit  of  the  laws.”  J“ 

^’At  this’ point,  Thurman  asked  whether  Morton  waB  relying  exclusively  on  the 
Equal  Protection  Clause  of  the  Fourteenth  Amendment,:  and  the  latter  replied 
In  the  affirmative.  ? The  following  colloquy  then  occurred:  : . . 

_ “Mr.  TmmuAnj  Then  I ask  the  Senator  whether  the  law  of  Ohio  and  the  law, 

I believe  of  his  own  State,  which  requires  that  a juror  shall  be  an  elector  is  a de* 
nlarof  the  right  of  the  persons  in  Indiana  and  Ohio  who  are  not  electors?  Is  it 
a denial  of  the  right  of  aliens  who  ate  not  yet  naturalized  and  who  cannot  sit  on 
ajury?  ; - . , ' 

“Mr,  Mobton.  No,  sir.  ■ -"V- 

"f*  to  attention  of  the  Senator  to  the  fact 

*5  ,,  "gd*  is  not  limited  to  persons  whp  are  citizens.  The  clause  reads ; 'Nor 

ehall  any  State  deprive  any  person'— whether  a cltlzenor  not-^'of  life,  liberty* 
orj^perty,wlthoiti  due  process  of  law;  nor  deny  to  any  person  wlthinMts  juris- 
dictlou— whether  cltlzenor  not— 'the  equal  protection  of  the  laws.'  How,  then, 
™ Senator  s argument  does  he  keep  an  alien  or  a woman  off  a Jury? 
hik  Shoajor,  mimes  the  very  idea  involved  in  this  amendment ; 

Be  mlsaes  the  Idea'  of  class  legislation.  Personsinay  suffer  (Usabilities : thev  mav 
■mettaes  roller  aimBUlHw  mute,  a Slate  law  to wm qrggieSfr:  S S» 

26;.  Senator  Georre  Vfelr^r  ft,  a-  Maryland  Democratic lnw  nt«> 
0?otet a/iMn*'1  a0d  IlSln,mitIe8  CIauBe  dld  A include  the  right to  dtK'|Sft 
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M&ttP'teifMStiaiVf  thtstm  WA  ife'n&  ciftW'ie^isliUlon  flboritiltt 
there  Isno  ineguaiitypbout  It.  If  We  read  the  history  !ofthls  ftuntindmeht  we 
Shall  undefstiihd  preciaely'what  was  m eant  by  It,  that  it  was  lnton'ledto  promote 
Aqhffilty  urthe  States,  And  to'tAke  frointhe  Btetes'toejtowette'bMfcA  clAss-legiS- 
latktn  And  tt>  create'  inequality  Amongthelr 'people,  ibereforelt-proVldes.  that 
ndpersonabAlt  bedeprlved to  the  jurlenJlctloh  tit  tbeStateof  the  equal  protection 
of  thei'awsfof  the  equgl  benefit  of  the  laws.  ;f|.  v(-  .•  w,  ,<;e>vV:>-  -•■(* 

- "So  far ' as,. rights1  depending  npdnetiizenshipars  concerned!  tlisat  - Is  another 
question  not  involved  at  aijl  to  tills  discussion:' . .1  Thereare  certfliinrightatbat 
do  dppfead  upon  citizenship,  political  anddvil  rights;' but  they  are  not  involved 
to  this  ina'tter,  hot*  do  the j*  amount ; to  class  legislation'  , v .whereii  quarterof  a 
Artlllon  of  peddle  tit  a State  are  deprived'of  thA  right  to  Sit  upon  A jiliry 'because  of 
their  color, -are  AxceHea  ftom’  the  equal  benefits  of  the  law  because  of  race;  I ask 
whether  it  would  hot  be  broad  nonsense  to  say  that  they'  have  the-ehual  protection 
& the  law*?**.1*  :i  ' * :l:  ■ »«*-:  - -ri  •.•> .??  •.  ■».  r..n 

Senator  Frederick  IVFreiinglmyBSfi,  a'  New  Jersey  Republican-atid  a fonder 
attorney  general  Of  thAt  state;  also  supported  the  -Jury  clause,  adding : “Jf  do  not 
Understand  that  It  Is  the  rlghtof  ato&nto  be  & jute?,  tottt  that  It  :fs  the  right  of 
Alarge  class  that 'their  wholA'ctass  shall  hot  be  excluded*  toftr  tbe-jlury  box.’^ 

The  next'  day,  . Senator  Joshua  ^111,  a Georgia  RepublleaniaWyer.objected 
to  the  jury ' clause  oh  the  ground  of  tBS  -penalty.  He  statettvthiiit  in  his  state 
Jurors'  ytejre  selected  by  local  Judgto/court  clerks  br>sberiffS,  from  "upright 
and  Intelligent  persona,”  and  In  some1  counties  there  weed  colored  jurors,  while 
to  other  counties  thefe  were  hone,'  depending  on  the  opinion  of  the  lobal  officials 
as  to  whether  there  Were  competent  colored  ' persons  lit  the  county.  ' • Ho 'feared 
that'  Colored  persons  would  suA'  sheriffs  If 'the  judge' told  them  - not  to  summon 
them  as  jurors.10  Carpenter  also'  once  again  reiterated  his  constitutional  objec- 
tions to  the  Jury  clause.*"  He  received  support  froin  Senator  Henry  W;  Corbett, 
an  Oregon  Republican  who  wanted'  to  keep  Chinese  in  the  West  Ooalst  off 
juries*  But  Morton  once  Again  reiterated  his  view  that  Congress  couldcom 
etitutlOhaily  prevent  raclal  discrtoainatlUn  in  jury  selection,  wbtoh  he  described 
as "class legislation” denying equal  preteotJoA  bif  the  laws.1*  1,1  : 

' Sena  tor  Qeoi'ge  J,  Edmu'ndB,  a Radical -Republican  lawyer  from  Vermont  wild 
had  voted  for  the  Fourteenth  Amendments  then  joined  the  fray  with'  fl  tebuttal 
ofOarpenterV  HeeAM  that  it  WAS  ImtoateWAl'  that  the  Fifteenth  Amendment  had 
omitted' ^thO';  tight  to  h'Old'  AfflcO  because  'A  jurorwaS’  tidt  ah  office-holder,  but 
tetheir  one  who  perfortoe  A public'  dutp  like  working  bn- highway  h.’*  Edmunds 
alto  analogized  the- Wght' to  be  a juror  with  the  right  to  be-  a'Wttness,  protected 
under  the.  Cl v il  Rights  Act  of  1866.  ! He  toOnf  ioriea  both  tHA1  Privileges  and  im- 
munities Clause  Ana!  the  Bftual  Protection  Clahto  of  the  Fourteenth  Atoeadmertt 
as  justification  for  the  jiifydatlse.  Hesaldthat  siicti-  a lawwaSAeceesaryto 
Southern  statca'becaupp  otherwise  the  Jiifdrs  Who  would  judgerhe  Nfegfoes  wOnld 
be,  hostile  to  thetn:m^'Hfe  alto’  declared  that  it1  was  not  netfetohry  tor  the  federal 
gevefamentto  orjgahlzp  the  state' 'jitiieA ItSAlf,  te'order  to  enfdtee  the'  bill/ since 
wider  the'  SAptetoAcy'  dAnte1  of  tito'CAnBtitotiAii  A defendant  to;  tt  state  trial 
where  the  judge -disregarded  the  law  eould  have  his  conviotion  ioverturtted  on 
appeal.  Edmunds  finally  observed 

"I  agree  that  a colored  man  has  no  right  because  he  is  a colored  man,  and  that 
A white  man  has  no  right  because  he  is  a white  man,  to  bo  called  op  a particular 
Jury,  for  one  reason  which  X have  already  stated,  ‘ that  It  Js  not  iq  ’placA  that  any- 
body is  entitled  to  bold  { bat  the  point  is  this : that  every  citizen  otherwise,  quallr 
gf?  SA*;  a /ight;  to,  stead  in  that  blase  wheiA  the  law  may,  'call  -him  to'  perform 
the  duty  of  a citizen  ln  the  admintstratloh;of;iuri1ce,  There ' )S  t^e  ^8tlnctioa{ 
and  therefore' this- provision- of  the?  amendment-  of1  the  Senator,  from  Massachn- 
sette  does  not  datf^tei  j^iAt  black : men  shall  be^  JdrofAj  but  It  deClares  tiiat  no 
statute,  ordinance,  ;or  regulations  whatever,  Wiall  excliide  ,mun  because  they  are 
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* Olobe  42/2,  800,  H«  said ! "Where  would  be  the  value  of  declarti 


ahou  Id.  ha  veequal  rights  of  trial  by  jury  and  equal  rights  of  Jude: 
?£?  £?  ®5J  *J*£.  the  Jhw*™  to  be  composed  of  the  Ku  Klux.  ; 


the  h&ndi  of  hla  eneniieB  for  trial*" 


lijtf  tbat  a coi&feO 
fit  by  hla/peerB:  Jf  ton 
aid dfe j fo  [mtOllib  to  to 
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oYifciHifflgrs 


mecific  relation,  tplbe  Jury 

^ols  lawyer  and^legielator 


blnckfrom  the cwtopb  .right;  ot  .M  Q&&-A 

formlty  telawto  be  called  op  a proper  opcaslout  . 

<,  )(Edmunda>wae,'auaweraa  gfineraJJy,  ,ftpA  not  in 
clause, by>  Senator  i^waUi.TruHibull.  the,,  veteran 


HtirQH  JJJLUWWH  ujbwjrw  , 

■■  "-*■  »-*■  i860,  the  forerunner .-  of  the  Equal 
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herded  to  iDft9&ag<h  i Vfr, 

Protection  Clause  of  the  Fourteenth  Ai)f)§ncta®J)tf  and $ 
spokeaman  and  leader  of ^Jwf  BePflbfe  ft ffiS-JSm®8*  ®°“8re8S* 
Trumbull  coitflned  civil  rights  to those aqppmM  Lvw 

i ' After,  aombdebate  thenext  day  pninutura&xstlom AWW:.^W JWgfc 
jaer’B  Republican = supporters  ,read4y  eCTeed  Jhat  ^ven 

■at  the  redueat;  of  Weaterm aq.oalltari ahSepuhUcans^  Senator  Jobp.iwV  wayeft-. 
gon,ia^niucky  l>ePflCratfn  ^ 

cobslstenpy* , r He.  said  that,  the  Sonata  proposed,  t<>  »ake  Jilrors.of  Neg5ops  h^ 
not  Of  Chinese  immigrants,  and  that  southern  Negroes  were  ja^ing^ 
cation,  knowledge,,  experience,  > and  Jatejligeiise  suffic|ciit 
Jurors.***'  * Stevenson ; also  endorsed..  Carpenter  s ..  constitutional , objection^. , He 
rejected  Morton's  jlqual,Prou?ctipn  argujnept,. sayipg:  ,f - ; !••-<•  „•.  ■ «.■ 

“The  gotintnp  fyoy>  .Indiana,  justifies  the,  constitutionality . of ; iWs  amendment 
on  the, ground  that,  the:  fourteenth  wnendfpon t demand?  unequal;  Ptotoetion  or 
law  to  every  citizen.!,:"''  ™ " 

Kentucky  expect  from 

S^SSnSSS^WS^ 

ment  of  the  honorable  Senator  be  soupd,  what. .focmt.ct. 
mlts, murder,  to  day  in  San  Eraneisco  or Sacramento?  .What,  right,  of, Justice 
can  he  expect  from  twelve;  white  men  prejudiced  againsj:,  bbn and,opjpps.ed . bit: 
terly  to  the  i mmlgrotipij.  of  his  people?.  And  yet  the  Senator  from  ■Indiana  ws<? 
unwilling  to  extend  to  the  Ohinaman  the  same, need, of  Justice  which  he  InBlsts 
shall!  be  extended  to  the  freedmau.  To,  make  the^onorable  Senator's  argument 
sound,  there  could  be  by  hie  standard  of  construction  no  Juat^rotectien.pf  law 
unless  white  men  were  tried  by  white  juries,  and,  colored,  men,  by  colored  5“^} 
bnt  experience , shows  the  views  , of  ;,the.  honorable  Senator  to  be  uusoiind  and 

f^The  Senate  then  rejected  a motiouby.  Stevenson  to  conij.ne-the  Jury,  clause  tio 
federal  courts.**4  A vote  on  the  Sumner  am^ndment  to:  the  amnesty, bill  :W£*  then 
taken,  and  it  respited  4n  a tie,  28,  to  28<  The  yicerpreeidcnt  Seen  eaet  an  a^rma* 
tive  vote.1*4  However,  a member, of  jiie,  amnesty  bill  supporter^:  considered  Ruth: 
nee’s  „ measure  Tmcopstituttonal,  and,  voted  against  the  combined,  measum  .lftr. 
that  reason.*"  , The  ultimate  vote  on  the  combined  measure  was  83  to  J$p? 
than  ’the,  necessary  two'thifds  which  amnesty,  requited*  •.■..■•  ; ‘ ; A:  .'l-  ,i(‘ 

i.  On  February, ,W,  at  bill  similar  , to  Sumner^mentoiePb  was  iptrodUeJd  W? 
Housm  of  KrStfttivesr  Oongressman:  Henry  : H.  , McHenry  .*  Kentucky 
Democratic;  . lawyer,  protested  ike  uncpnstttutiouallty , jqMta  J.W-  9}&PW.  ;Ph,  ti*2 
fcund  ■that^eu, a.  state  had,, plenary  power,  **> 

Jurors,  It  could, UrnUf  them. tfl  White  men.’*,  Congresrnnan  John  M.  Mlcty Wjer 
Kentucky  Democratic  lawyer,  in  the  course  pf,  a .lengthy,. haraugue,:  Retested 
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to  political  rights  or  to  social  rights, 
to  man  as  man.”  ' 
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placing:  Negroes  on'Jurles  Wiry,  white  persons  [because,  -theiNeOToes,  w.qityptft 
judlced  againstwhltes  andtoettetterwQuld:nGt  getafair^triaM*-;  {V 
■ On  May  8/  theSenate:  toturnedUMamneaty/,"  an4)Son^win?i|ie!dip)»ly,; moved: 
to1  add  his  clylhrightsbUlftO!  the  apmeaty  billt  (Which 

Alter  Trumbullhad : declared  that  civil;  rights;  ,w£^;rC^F^e'$Qnla  pretext 
wereilinlted  to.toosetothelSBd  statute.  Sherman  Temipdftdihlm.ijhat  §h^rn  ~ " 


and  lathers  had<  followed . Tr umbull’s , lead . in  . the  pgsgagcMifriM)#  loop  Act 

Trumblilh  had  .authored  andshepherded-  to  eq  actment* : and  * 8 W$d : ibgi  Suinbetfi 
tom  - simply  carried  oufctba  t act.1?;  ;-Ele , declared , that this  hill  >wa a necessary 
because 'that  , net;  "does  not-protect;  ^ npfns(iie; ^ >>Ua.f^be-,  .ai^kfl:  '.jtici'^Jbuvy!* 

some  of  their  own  race,  If  necessary,  sit  in  the  'jury;  they  claim'  that:  their 
own  race' t should  hot  be,  discriminated.  against  ,hn  ,tbe  , selection  .cjf  juyoffiiV:11* 
Carpenter  <aimply  reiterated  that:  the  Jury,  clause  was  unconstitutional, i and 
that  he  had  received  letters  from  some  of  the  ablest  lawyers -and  judged  & 
country1  saying- so/**;  . ' i :-r  ; -■:  .-i  s .1  ' 

; Carpenter 'then.  moved  to  strlkejout  the  jjuyy  clause. .Iq.iyeply  ty>,hlA  com 
stitutioual  scruples;  Sumneraeaerted,  th^fcjt;  wa?  cou|#iu^oaalt/hht,.add^s: 
“If  it  is  uot  oonstitutlonal,  then  it  cannot; be  ip  force,-'  To  this:  Senator,;  Di/gene 
easterly*  a California  Democratic  lawyer  and  fornterCoyporattou  I Opense;l 
of  New !^ork. City,' replied:  '-He  has,  just  discoyeredithp  only  regsyn  I eyer  heatd 
glyen:  that  j!  thought  had  any  soundness  in  it  toy  passing  an  unconstitutional 
law,  namely,  • that  when : it  is  passed , it,  will  be ; void ; that  'is;  to  sa y*  < it  will  he 
unconstitutional,”  [Laughter]  To  this  Sumner  reiterated,,  thafc  fie  thought  the 
law  constitutional,  but : “Even  suppose  this  is  unconstitutional  * V * as  1 say, 
it  will  not. be. enforced;  it  will  fail."  .Carpenter- answered  that  he  had  sworn 
to  support  the  Constitution  and  could  hot  vote  for  anything  unconstitutional. 
Sumner  had  the  last  Word : -“X  hare  also  sworn  to  support- the  Constitution, 
and  it  binds  mteto- vote  for  anything  for  human  rights,"  A vote  was  then  taken, 
and  Carpenter's  union  failed-  by  83  to  18.  The  majority  were:  all  . Republicans, 
Carpenter  carried  * fire  Other : Republicans  with  him';  the  reat-in.theuunority 
were1  Democrats.1"1  Trumbull,  who  had -been  absent!  on;  the  voter  but  ' who:  re- 
turned, also  asserted-  a:dim;Visw  ;of;tb.e  jury  clause,111.  Atlength,  when  a:  vote 
was  ■ taken  on  annexing Sumner’s  bill  to  the:  amnesty'  bill;  It  . resulted  In:  a:  tie, 
Sft  to'29,-:'  Tbeviee-preaident  broke  the  tleln  SUBmerfs  fUvor^? ; : > <«  \ 

After  a second  vote  oh  annexing  Sumner's  measure  to  the  amnesty,  bill  resulted 
in  A 2S  tti  28  tlej  the  iylcb«jpreSidetnt  once  again  voted  In  Sum&er’B  favor.1";  i How* 
ever,  -a  inUmberi-of  : sUpporters  'of  tbe  amnesty  bill,  tocludtog  .TramboU, . who 
thought,  ithkt  • Sumner’s  ; bill  Wfts  i Unconstitutional,  voted  > against  the  [Combined 
measure,’ add  ’theyote  of  82  to  22  was  enough  to  defeat  the  measure;  because- It 
requiredatwo-thirde'Vote.1?0.!  - i.  r.-s ?.  ... <ui\ *i'V>  .-j^i ■ 

Several  days  inter,  Trumbull  declared  that  Sumner's  bill  was 1 ‘unconstitutional 
ihits  provisions/’"1’  He&isO'added:  ;.  tsc.a 
^But  these:  are-  rights  that; are  created-  by:  legislation  in  the  various, localities 
and  States,  if  you  please,  just  like  the  right  to  sit  Upon  .a- jury,';  That  is  -not  a 
eivU  rlghtbhnd  It  is  a misnomer  to  call  these  civil  rights,:  because  civil  rights  are 
the  rights  which  appertain  to  the  Individuals  as  a citlzen,  and  whlch;he  haswherr 
everhegoes^"  I,  . "id  m:r.  '.-i-,-;;-.!'- 

' Carpenter,  finally  broke  the  deadlock  by  bringing  up:  an  independent  Civil  rights 
bill  during’  an  evening  session  While  Sumner  - was  oht  of  the-  Senate  [chamber, 
He  moved  an  amendment  eliminating  ;th6  jury  clause.^1  One  Republican:  opposed 
the  0arpenter  8ub8titute  as  '(entlrely  emasculated  and  rendered. practically  use- 
less/’ but  Senator.  John  A.  :Logan,  ant Illinois  Republican,  noted  that /'a  provision 
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1 •• ‘pwbaMJ*  prevented  8everal'.Rej*ub& 
cans  from  voting’  for  Hie  bill,V  aiid!  aupportedithe 1 Carpenter  substitute  because 
"that;  'wohtd  not  have  ^interfered  with  the  laws  of  the.  states.’’  : ; The  Carpenter ; 
amtodteent  we»  bawled  hy-  a 'vote  « 22  to  20,  with  a bare  quotum  of  the  Senate 
present 1,1  Voting  ih  the®  major! ty  wero  thirteen  Democrats,  one  southern  ;Kepublt- 
ijah;  end  eight  northern ‘ Republicans,  from  California,  Illinois,  loWa,  < Kansas, 
MMhO, ! dregoh,  Fentisylvahla,  and  Wisconsin.  - Probably  the;  most  significant 
vote’  for  the  Babetitnte  was  cast  by  Morrill  of  Maine,  a Radical  who  h*d  voted 
for  the  Fourteenth  Amendment. 1 The  minority  wereall  Republicans.1"  ■ The  Oar- 
boater’  bill,  shorn  of  the  jhry  danse,  then  passed  by  a strict  party-line  vote  of 
28 to  14.w  ■"  '■■■’  ■ ■'li  ■'  ■ " •1'":  • f-  • 

Thh  Senate  then  renewed 'Consideration  of  the  amnesty  bill1  and  debated  it, 
%1i&l‘thh  neitt  morning  when  Sumner  reappeared!  Hemoved  to  attach  his  bill 
fcfthe  tufihtety  blllVrproteetlng  the  ‘‘emasculated  civil  tights  bill*'  adopted- while 
he  was  absent  the  previous  night.  He  protested  that  “justice  Will  find  a new 
impedttheht,’in  the^uty-bdi;"  and  pleaded'  against  ‘’that  injustice r which  is 
hbw  Installed'  In  the  jfiry-box.’’  But  his  plea- Went  unheeded.  The  Senate 1 voted 
dowh-hb  amendment  by  29  to  13,  and  then  passed  the  amnesty  bill  by  88  to  2, 
With  bbiy  Sumner  and  a western  Radical  Voting  In  the  negative.1*1;  Sumner’s 
disappointment  was  keen,  and  be  proclaimed 'that  his  Republican  cdlleagues 
had  Sacrificed  ■ the  rights  of  the  Negroes.  But  they  told  him  plainly”  that  the 
limited  bill  was  alt  that  he  eduid  expect  at  that  session,*”  and  the  bill  died  for 
that  session  and  Congress. 


E.  SUMNER'S  BEQUEST 


In  the  fall  election  of  1872,  the  pressure -was  taken  off  Congress  to  obtain  the 
Negro  vote  by  the: re-election  of  President  Grant.  Moreover,  -hr 1873  the  Supreme 
Court1  decided  the  Slaughter-House  Oases,1*:  which  reminded  the  lawyers  In  Con- 
gress that  the  Fourteenth  Amendment,  and  especially:  the  Privileges  and  Immu- 
nities-Clause;  did  not  radically  expand  the  federal’ government’s  powers. ; Since 
the-'  jury  clause:  of  the  civil  rights,  bill  required-  judicial,  enforcement,  > Its  con: 
stltutioriallty  would  be  subject  to  Supreme  Court  review,- <;  Sumner’s  Declaration 
of  Independence  arguments  would  no  longer  work;  a better  constitutional  basis  . 
had; to  be  founds-  ‘*i  =’'•  >■’  ‘ ' ■' ;;  - '-■■■-  t 

At' the -opening  of  the  session, >' Sumner  ohce  again  introduced  his  bill.'  .Once 
again  Morrill’  Of  Maine,  -and-  Senator  Orris;  F.  Ferry,  a Connecticut  Republican 
lawyer;'  attacked  It- as  unconstitutional  generally.*”  In  the  House  of  Represents* 
tires,' -where: the  Judiciary  Committee  reported  out  a civil  rights , bill  without  a 
jury  clause.  Congressman  Alonio  J.  Ronsier,  a South  Carolina  Nfegro  Republican 
ex*shipping  clerk  movOd ' to  amend ; lt  by  adding  a section  ’forbidding  racial  dis- 
crimination in  juries.1"  Congressman  James  H.  Blount,'  a Georgia ' Democratic 
lawyer,  declared  that  jnrorsin  federal' court  were  Ignorant  and  prejudiced  against 
white  persona  in  his.  stated  -i  " ! /v 

! Congressman  William  H.H.  Stowell.a  Virginia  Republican'  carpetbagger  and 
nori-lawybr,>  demanded  ‘.’equality”  in  the u jury-box."  He  said;- 

'•Every  colored  man  suing  for  his  wages  brings  bis  case  before  a Jury  who  are 
prejudiced  agalnst  bim  because!  ofi  hls.color.  Every  colored  mhn  tried  as  a 
criminal'  appears  before  a'  Jury  who-  are  Inclined  to  believe  him  guilty  because 
of  his  race,  and  In  both' cases  the  fear  iof  an  adverse  judgment  may  be  held  over 
nim  to’ force- him  to 'vote  .with -that;  p&rty<  which  has  been  his  constant  and  im* 
placable  foe. •; : Such  /cases:  ate  by:  no  means'  rare  -and  their  Influence  upon  a poor 
friendless  man  recently  a slave,  and  chmlng  from  the  former  master,  can  be 
readily  Imagined.  The  moral  courage  displayed  by  the  colored  man  under  .these 
persecutions  has  been  wonderful.  They  have  lived  in  . the  con^  taut/faith  that 
the  republican  party  would  give-  them  exact  justice  and  enable;  them  to  make 
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vlet  Id  State  courts,  they  will  be  more  virtuous  In  Federal  conrto?  ■ I pellet 
ing  jurors  to  be  so  Revised  ae  to  secure  men  In  sympathy  with  these  prtfti£ctitttfndT* ' 
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ft  fair  triaj,  free  treBjtper«wut|,epj0  .ijhlp  bill:  will  enablethem  maieftmt 
trial/*  144  "'  , r, ' J 1 '. ' 'li  irh'n<  v'//  p._  v t ' . ■/  '.f  *;.■'/ 

, Debate  begap  on  oik  iW'i  j&Ojaat*..  ftilft :'g3ven&. 

Senators  exptegwft  ftftub$s  about bbb  constitutionality  pf  pprttOniflbCJt?,  includwg 
some  Republicans  wfip’  haft  vofeift  .^itn  , Sumner  pj#vi<>Af>ly.  BfttebbftA  aefceft 
what  would  happen  If  a person  sjtero  cop-yicted  pf  mimterby,  ft  Jury  watch  was 

^ ^ .4I  I 1 ■.  J Jk  J.J u u . «.r  u.  n n u j terill  AflJltlit  ItA  A I 

if  a person 

,Sumnej;  said  „r .,  , 

jprjr  wonla  be  peflfijwpd,  ,tjut  aenfttor  Timothy  0.;  Ho^p,  a jOamcaVItemtbllcftn  of 
Wisconsin  who  baft, baw>>^ta,puptepe  court: Jtoieft.jlfltejcj jiJteft : ”it  wopw.te 
cause  for  challenge  to.tfto,  ftfray-”1’?  Sumner  then  alftteft  that  .altftbttgb  other 
Senators'  might  doubt  the  constitutionality  of  the  jury  clattafe,  he  aid  hot.  Bfe  oftce. 
agoip ftrffljr ap  analogy. P> *** 
nesses,  anftlte  rig^t  to.yequlre.noprftl^rj^iu^ion.ln  juries.™  v..  v,  .;.  :,.-;lt;:x  ,-.... 
•,,  Eftinuhftf.theu-wameft:,- . ..  , ;_. , ;; 

“Xp  ftoubt -Jipdge  tofftpAjull  saw,  as  I tiftn^  ftjiy  Senator  tato.bfth  ^b^en  brat 


to  tbe  practice'  as . ^elf  as  .tab  .tbjBjoiy'.of  th«  woulft  see,  m 
fourth  sect(op  of  this  bjtft  Ijh  psifi4<r'pur  • <- « that  if  yop  were  fo  ftpaa  Xbft, 
stands  pS  « Jaw,  you  wotftjft  mgl&jt  cftujte  fojr^hallenm  to  Me  Pf. 
grand  Jury  Ini  the  'country  , sphere  me,  !AsyS  of  the  State  ftp  obt  , _ 

the  laws  of  Congress;  and  even  If  It  tftrnpd  out  .that  Mm  fourth  aectiop  .tyjete 
constitutional,  tbere  belng  no  provision  In  the  State  laW  for  .drav^lng  a grand 
jury  otherwise  than  accoydiug  to.its  forms,  and  there  being  - no  pipy  isipn  In . t^e 
law  for  carrying  but  Its- principles  in  respect  jte  calling  a granajpry  to  try  crimes, 
you  'would  have  cut  off  both  . the  hands  of'juatlcftla  protecting  the  very  people 
you  desire  to  defend,  I am  not  in  favor  of  legislation  of  that  gind” im 
He  added  that  be  believed:  that.  Congress  haft,  power  ftbfter  tbe'Fourteeftth 
Amendment  "to  raoul^e  that  pplpred  >eh ahall  ait.ftpon  jufetw/’  puthe  wftnteft 
not  merely  a penalty  .Imposed  oa  ptate,  officers,  who,  ftiapbeyeft  the  htw,  but  also 
some  macbihoiT  to. .giftbs  cejtpitt  ,tbat , proper,  jp#es  Ate,  CftflAft,  . Hfe , eaift  s “It 
is  no  comfort  for  a man, to  be  hauged  hy  a jury.Whieb  is  not  cpmpbaed  as, the 
law  and  Constitution  gegulrp.it  to  bp  .composed,  sppppang.thJs  tp.hp.fipn.stUM- 
Houab  AOd  -then  jtd.be,  told  aflMW^mi.Wiat  .the.  igjw  baa.omitted  tte  ]Sww 
machinery  tp  ni^te  that  r^hhrOgpCtUAh  That  is. my  POifth’,  -■•  ;.•  tilp 

bill  was  referred  to  the  dudlcfary,  (SmjjpifAee,  With  aforrlUrof  ,mdtee  ,$tiU  r^ 
affirming  his, belief  that  itwasunbpnatituUonal.1** 


isc.sald: 


If 


;<<■  !ii;. 


timL 

';Our^a  id  ^pbfiftitti  tlo  ti  pr<rt  . 

cratac  ■ Le^Sfi&latuM  iatt  for  four  yea^s  do  J&dryerted  . . , 
colored  giab  hajs  be^n^rftctlc^fly  Mduded  [f rota  ^B  jnt^bQX, 

§<>u® Car 6li HepublloanV  altfO  ot>90fv«d  that 
Nour  right*  will ; tuot]  be  secured  )uHUl  the  jufy  boi;  ^ . tho«e  great  palladiums  of  our 

lihfvte,  been, opened  tp  us,^  ; Qoijg.  Rec.  43/1^  566, 

«*%M*** 


lefctti&tfcVery  Votjr'6liati  be  eligible  tie  ajtiro^;  yetFa^e^- 
rer ted  the  #lrit'  of  that  ■ eonetit htloU1  that'  the 
^ ‘ ‘ * Although 


**  Codg.Reo;  4B/i.D48*0UTUner  said: 
— * - ■ cdvll<.rlj 


testiniony  in  State  courts 


mony,  but 

i.  - iJiiti 


declpree  that  ,pp  qvWepqe  ahail^be,  e^cjwdefl'from 
. x ^ * aOop  .Me  unqertatieft  to 

. jurta  i aud  wil  aby  one 

__  when  it  ihay  negulate  tlio 

iirp  there  la  notbltyz  In  the  CbhatLtqtlo^  toupidug  tfnrtl- 
" ^ , ^ "ary;  and 


Ti.  „.T.  T_r, , _ e/uo  Jew  ree  distinct , pjot^Iopb  relating  to^lalbyJufj  * nuu 

among  dth tetmi  empld^d  la  fan  Impartial  |uft,*Jwhlfeh  j1b  among  the  Mtflogrt  dpd 


the  dittoed.  ' * And  Is  lt^ rwt6ng  for  Congrea*  J;  < ; btT  d*olafte  thht"  there 
ehtfl jbet  an_ Imjo&rtUl  Jury  la  all  ^bunale^  ^hethor  nation^  or  3U^wlthQUt  J%gard 


to  color? 


n impartial  jury  . Id  auytnDanaie*  wnetaor  n 

Having  begun  by  regulating  tha  testimony,  where  Ls  the  argument  which  la  to 
prevent  us  from  regulating  the  Jury?  I need  hot  remind  my  excellent  Mend  that  originally 
the  wltneeaea  and  the  Jury  were  almost  one  and  thaeanie, 

"Mr,  BowrNDS^ They  woto  precisely  tho  aame*  \ ■■  . ■ - ■ . / - , ■ : . 

“Mr,  Sum  nub,  VerjvwWi  so  praco  the  better ; and  Ihe  Senator  itaowaUiat  there  £s  a 
phrase  handed  down  c6  us  from  English  courts  by  which  we  are  reminded  constantly 
of  the  ,witnesft-box,  and  the  l^u^y-box,,  So  closely  were  they  together,  that  they  come 
under  a common  nomenclature.  Now  rtnsiBfc  that  they  shall  corner  under  aicommon 
safeguard.*'  . ■ h- -:  ' j v : 

"Oiftf.  . I ■:  .r  -1^  1-^ 

w/MJ.'  •,  r-  ‘-.0  -•: 

^Oong,  Roc.  4fl fit  94ft,  ftBl.  /See  also  Thurman's  assertion  that  the  whole  bill  was 
unconstitutional,  id*  at  8w5,  , ^ ^ T 


:iV;i 
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itfdhili  ii, ; 187^  ^hiie  tbi:  Jndtdary  CoftinaitteewaseoiiSlderlog  the  bill 
Sumner  died.  Hie  last  words  asked  for  the  passage  of  the  civil  rights  bill,1** 
Ou  April  J$,^hngbW$en  Reported  the  bill  bn  behalf  of  the.  Judiciary  Commit- 
tee, and  narybwed  lteconatitutionalbdsisto  the  Eoual  F^lotebaoh  OlauBe  of  the 

Fohrte#Btia:^hendtd^Eit- : ^ three  times  emphasized'  that  the:  “bill  therefore 
properly  seenrCaebual  rights  to  the  white  as  well  as  to  tbC  colored'  face." 1,1  He 
pOiOted  out  tha.t  jurora  were  not  offlcerB,  historically  i$  Hnglapd  or  in  the  United 
Sthtes7antl  theft  declared : ; ’ r " : ■ J *'  , 

“A  idw  which  should  exclude  all  naturalised  citizens  of  the  United  States  from 

M 'JUry-boX  would  dehy  tb  fi&turalizeft  citizens’ the  equal  protection  of  the  law. 

t equal  protection,  that  from  the  trlbiifcal  that'  is  to  pass'  on  one's  life,  liberty, 
q^  pi-Op^pt^  thpSO  w^tp , would , naturally  have  aii  interest  in  him  shall  be  ex- 

^ “A^itite  mbymake'  ^ncli  qualiflCatiQiia  of  jurors  as  It  pleases.  It  may  require 
that  they  be  freeholders ; that1  they  rbadand  Write ; that  they  submit  to  an  exami- 
nation in  the, rudiments  of  law.  Hut  when  a State  says  one  class  of  citizens  of 
’the' United  States'  sh£II  be  tried  by!  a jury  which  is  or  may  be  composed  in  part 
bt'ip  Whole  by  those  of  their  own  bldod,  and  that  another  class  of  citizens  of  the 
trailed  States  man  never  he  tried  by  ajurythat  has  one  of  their  race  upon  it,  I 
submit  thd  discrimination  violated  a fundamental  fight  of  a citizen  of  the  United 
States,  and  denies  them  thd  equal  'protection  of  the  laws.’ " m 
Qn  May  20,  the  Senate  resumed  consideration  of  the  dvil  rights  bill,  and  Sena- 
tor James  W.’  MahSgan,  a Texas  Republican  lawyer  stated  that  many  Texas 
judges  were  prejudiced  against  Negroes,,  and  would  not  rule  fairly,  and  without 
the  bill  “Tout  would  never  hear  of  a Colored  man  Hitting  upon  a jury  la  a Southern 
State.  . . ."***  Senator  Lewie  V.  Bp«y,  ft  Missouri  Democratic  lawyer,  however, 
protested  inclusion ’of  the  jiiry  clause.  ; 

During  the  last  dajf  of  debate,  May  22;  in  an  all-night  session;  Senator  William 
T,  Hamilton;  a Maryland  Democratic! lawyer,  lit  the  course  of  a long  speech  also 
atthoked  the  jury  clause.  He  first  pointed  but  that  voters  could  refuse  -to  vote 
for  candidates  for  public  offlee  based  oh  race  or  color  wltbont  violating  the  Four- 
teenth Amendment,  and  asked.  Why' those  In  charge  of  selecting  juries,  by  the 
same  reasoning,  coliid  also  not,discrimichfe.  He  then  noted  that  state  governors 
apd  even  the  President  of  the  Uiiited'States  could  refuse  to  appoint  officers  oh 
racial  grounds  Without'  penally.11* ' pbmingtoproof  of  discrimination  on  the  part 
of  the  local  state  judge  who  seiectdjurbrs,  he  explained : 

“We  have  colored  men  in  my  county,'  but  the  judge  has  not  selected  any  for 
jurors.  White  men  are  selected.  The  judge  has  the  light  under  the  limitations 
Of.  [state!  law,to  select  whom.he  pleases,  and  without  regard  to  color  or  race  . . . 
now.  are  you  to  convict  :him  nhdir  this  provision?  Upon  what  evidence  is  it  to 
.begone?  ^ThetO  ar©  seventy*flve  hundred  Voters  In  my  county,  and  a thousand  or 
twelve  hundred' 'of  them  perbapd'ere1  colored  haeh>.  Jloyare  you  to  sustain,  the 
charge?  The  judge  of  course  in  making  his  selection  will  not  announce  that  he 
selects  the  jurors  for  the  reason  that  they  are  white  men,  or  does  not  select  others 
because  they  are  black  men.  How  are  yOd  to  get  Up’  A case?’  la  it  to  be  based 
upon  the  one  single  fact  that  yon  did  not  select  colored  then  when  you  could  have 
done  so?  No;  the  only  resnlt  of  all  is  that; you- may: get' him  into  trouble,  and 
without  any  avail,  to  your  theories  ...It  will  be  said— no,  it  is  to  be  Inferred— 
when  a judge  selects  mad  for  the  jury,  and  does  not  seleet  any  colored  man,  that  it 
was  because  they  were  colored  men.  .-'Vou  have  .colored  men  in  your  States.  I 
will  not  be  so  uncharitable  as  to  infer  ffhat  the  honorable  Senator  does  not  give 
themoffice,  or  help  send  them  to  Confess  . . . because  they,  axe  colored  men  . . . 
Shall  ! Ihfbr  against  you, 'or  shall  I rather  decide,  that. you  have  better  white 
: men  and  enough  Of  them  to  fill  all  positions?  How  are  you  to  carry  It  out  with 
any  decent  Regard  for  the  right  of  judgment?  . . ."  .M*  , 

Carpenter  reiterated  his  Oft-stated' objections  to  the  constitutionality  of  the 
jury  clause.  He  observed:  “I  know  of  no  more  power  In  the  Government  of 
this  United  States  to' determine  the  component  elements  of 'a  State  jury  than  of  a 
• 1 • f-  1 1 1 

1T0  Cong.  Rec.  48/1,  4786.  . Sea  also  Cong:  ftec.  48d  Cong.,  2d  Beaft,  852  (Copg.  Thotnas 
Whitehead).  / 

"»  Cong.  Bee.  48/1,  8451,  ' ■ 

w»Cong.  K«.  48/1,  8455.  , / 

^•'Gongi  Roc.  48/3  j-  Apjp.  &Td.  ■ - 

174  Cong.  Rtc.  48/1,  App.  821.  • ‘ 

ln  Cong,  Roc.  48/1;  App.  360-870.  ’ 

”* Cong.  Bee.  48/1,  App,  870,  i 
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State  bench  or  of  a State  Logltrtature.”  However,  when  n motion  was  umd*  to 
Ktrlko  out  the  jury  clause  from  the  bill,  only  two  Republicans  voted  with  thp 
Democrats,  and  It  lost,  28  to  15."*  The  bill  then  passed,  28  to  16,  with  only  three 
Republican*  voting  with  the  Democrat#  In  the  negative."* 

Thu  House  took  no  action  ou  the  hill  for  that  fcestfion,  A Teune*we  Be|Hib',(.vfiD 
lawyer,  however,  questioned  the  constitutionality  of  the  Jury  clause.’*’ 


F.  T1IB  CIVIL  BLOHLTfl  ACT  OF  187$ 

The  election#  of  1874  were  au  absolute  disaster*  fipr  the  Republican  Party. 
Although  the  Senate  remained  Republican  by  4 much, reduced  margin,  tlie  House 
of  Representative#  completely  changed"  political  complexion  .and  became  over*' 
wbelmlngly  Democratic, w Although  the  opposition  made  major  gains  oh  Irenes 
of  the  depression,  fraud,  corruption,  and  other  ecandais,"*  It  also  was  much 
assisted  by  'widespread  opposition'!*)  the  civil  rights  bill,  and  especial ly,  the 
school  clause."*  1 , . • j • ; 

When  the  “lame-duck”  Second  Se**slop  of  tlie  Forty-Third  Congress  met,  In 
tlie  early  part  of  1875,  it  was  the  House  that  first  took  action  on  the  civil  right# 
bill."*  Congressman  John  R.  Lynch,  a Mississippi  Republic  Negro  photographer 
made  a lengthy  speech,  In  the  course  of  wtifeh  be  attacked  Carpenter’s  views,  and 
defended  the  constitutionality  of  the  jury  clause,  with  some  observations  which 
could  not  but  have  exhibited  his  photographic  talent#  by  comparison.  Ife  said 
that  Congress  could  prohibit  any  state  from  discriminating  based  on  race  or 
color  lu  voting,  holding  office,  or.sgrjrfng  bnjuriep,  without  mentioning  that  the 
prevision  respecting  officeholdlng;wa#  specifically  stricken  from  the  draft  of  the 
Fifteenth  Amendment,1**  Congressman  J.  Ambler  Smith,  a Virginia  Republican 
lawyer  who  opposed  the  bill,  briefly  challenged  the  const!  tutionality  of  the  jury 
clausa11*  But-  because  of  the  controversial  school  clause,  little  attention  was 
paid  to  the  Jury  clause  In  the  House.  Ultimately,  the  school  clause  was  struck 
out,  aud  the  bill  passed  the  House  by  a vote  of  160  Republicans  and  two  Demo- 
crats to  88  Democrat#  and  11  Republicans,  all  but  one  of  the  latter  being  from  a 
southern  or  border  state.11’  , 

Debate  In  the  Senate  began  with  an  attack  by  Thurman  on  -the  constitutionality 
of  the  Jury  clause.  Taking  the  provisions  of  the  First  Section  of  the  Fourteenth 
Amendment  up  one-by-one,  he  first  declared  that  the  provision  defining  who  were 
citizens  did  not  confer  the  right  bo  sit  on  Juries,  because  otherwise  women,  minors, 
and  persons. unable  to  understand  Epgllsh  could  serve  on  a Jury.  From  this  it 
followed  that  it  was  not  a privilege  of  national  citizenship  to  sit  on  a.  jury,  and 
the  Privileges  and  immunities  Clause  did  not  apply.  He  also  asserted  that  a 
person  not  allowed  to  sit  on  a Jury  Is  not  deprived  of  either  due  process  of  law 
or  equal  protection  of  the  laws.1" 

Senator  George  S.  Boutwell,  a Massachusetts  Republican  lawyer,  then  indi- 
cated disagreement  with  the  limited  interpretation  given  to  the  ‘Privileges  and 
Immunities  Clause  by  the  Supreme  Court  in  theHlauphter-ffouse  Coses.*1*  He 
pointed  out  that  the  federal  govenudent  did  not  have  the  power  to  prescribe  the 
qualifications  for  Jurors  in  state  courts  and  did  not  attempt  to  do  so  in  this* 
bill,  but  merely  asserted  that  there  was  to  be  no  color  bar  in  jury  service. 
Thurman  Interrupted  him  to  point  out  that  the  14th  Amendment  said  nothing 
about  race  and  color,  and  If  Congress  could  prevent  discrimination  based  on  this, 


«*  Cons.  Bee.  48/1,  4109. 

»™  Cong.  Rec.  48/1,  4175. 

*»  Cong.  Rec.  43/1,  4176. 

<■*  Cong.  Bee.  #8/1,  4593.  Congressman  Roderick  B.  Butler  said : 'T  might  question  the 
right  of  Congress  to  define  who  mar  be  jurors  In  a State  court,  but  as  the  State  law  of 
the  State  that  I In  part  represent  have  made  no  distinction  on  acoount  of  race  or  color,  I 
will  not  atop  to  discuss  that  proposition.  Nevertheless  It  will  strike  many,  even  republi- 
cans, with  much  doubt,  to  say  the  least,  of  Its  constitutionality.'1  See  also  In.  at  383  (Cong. 
Mills). 

Jn  ti.8.  Bureau  of  the  Census,  Historical  Statistics  of  the  United  States,  ColonM  Time * 
to  JM7,  691  (I960). 

27  Encyclopaedia  Brltannlca  720  (11th  ed.  :.t . ’ ' 

**•  Congressional  Record,  48 rd  Congress,  Becof"  *«lon,  DM.  ><i2.  992,  1001,  App. 

17,  20, 118 11876)  hereinafter  referred  to  as  Con  i'  Kit  48/2). 


j"  dong,.  Bee.  43/  . 

»Com£  Bee.  43/2,  944. 
,wCoDf.  Bee,  43/2,  App,  159. 

Cong.  Bee.  43/%  1011, 

“ Cong.  Rh.  48/%  1791-2. 


I 


Bee  also  Cong.  Rec.  48/1,  4116. 
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ft  could,  by  a parity  of  reasoning,  prevent  discrimination  based  on  ignorance  of 
English."0  This  BOatwell  admitted,  and  pointed  out  that  the  bill  was  limited  to 
racial  discrimination  because  that  is  what  was  complained  of.  He  placed' the 
constitutional  power  to  pass  the  bill  squarely  on  the  Privileges  and  Immunities 
Olaiise,  saying  that  one  of  the  privileges  of : national  citizenship  was  the  equal 
right  to  sit  on  a Jury.  He  concluded  : 

'‘all  that  is  claimed  under  the  fourth  section  of  this  bill  Is  that  you  shall  not 
. . . say  that  a man  shall'  not  sit  upon  a jury  because  he  Is  a black  man  or 
because  he  is  of  the  German  race  or  because  he  has  been  held  in  .slavery,  and  I 
might  say  fob  other  reasons.  If  for  other  reasons  discriminations  were  made  by 
the  law  of  any  of  these  states;  we  might  under  the  14th  Amendment  protect  men 
from  such  discrimination." 

Morton  then  answered  Thurman  by  contending  that  :a  state  could ' fix  any 
qualifications  it  wanted;fOr  jury  duty/but  that  if  it  excluded  'Negro  Jurors  when 
a Negro  was  on  trial  it  denied  him  equal  protection  of  the  laws  which  the  14th 
Amendment  guaranteed  because  a white  jury  would  be  biased  against  hitb."J 
Under  questioning,  Morton  said  that  a colored  man  would  not  be  denied  equal 
protection’  if  a state  by  law  provided  for  an  all-colored  jury,  and  a foreigner 
would  not  be  denied  equal  protection  If  tried  toy  a Jury  of  foreigners.  : But  he 
emphasized  that  all  of  the  Negroes  Of  a state  d6  hot  enjoy  the  equal  protection 
of  the  laws  if  a Negro  Is  tried  by  a jury  under  a law  which  excludes  Negroes 
ffom  jury  duty.  He  illustrated  the  point  by  reversing  the  proposition,  ahd  say- 
ing that  If  South  Carolina  excluded  all  whites  from  jury  duty  where  white  men 
were  defendants,  they  would  likewise  claim  a denial  of  equal  protection  because 
of  prejudice  against  them  on  the  part  of  Negroes."* 

Thurman  then  rebutted  Morton’s  argument  by  noting  that  all  persons  whatso- 
ever were  entitled  to  equal  protection,  Including  women,  minors,  aliens,  Chinese, 
Indians  not  taxed,  the  Insane,  ignorant,  and  ijHmlnnls,  but  that  none  of  these 
were  allowed  to  sit  on- juries.'  Thurman  pointed' out: 

“The  Senator  says  that  ho  class  of  persons  receive  equitl  protection  of  the  laws 
if  they  are  excluded  from  the  Jury-box;  Note,  the  first'  thing  that  I have  to  say 
to  that  Senator  Is  that  not  one  woman  In  all  the.Unlted  States' or  the  Territories 
thereof,  outside  of  Wyoming  Territory,  is  qualified' t*  sit  in  h jury-box.  Are  they 
not  equally  protected?  . . . When  did  it  corjie  that1  purmothers  and  wives  hod 
sisters  were  deprived  of  the  equal  protection  of  the. laws?  .But  that  ls  not  alb 
Do1  not  our. children  under  the  ago  Of  twouty^ne  gears  receive  the  equal  pro- 
tection of  the  law?  Yet  not  one  Of  them  is  qualified  to  sit  in  a Jury-box^  .'  . . 


•f 


J“*Cong,  Rec.  43/2,  1792-8. 

'“Cong.  Rec;  43/2. 1798. 
u*lbUT.  Morton  Bald : 

"A  State  mayjorpvlde  that  no  man  shall  $11  upon  a jetty  . who  la  net-thirty  .years  old. 
or  If  you  please- OTty  fe am  Old,  TheState’may  provide  that  no  man.  Shall  str»6<m  a Jury 
who  connot  rwtd  or  write;  that  no  mite  tfufil- aft -upon  a Jury  who  is  not  Worth  $600  or 
$5,000.  The  f State;  to  left  .perfectly' free  to  fix-  the  qualifications  of  jurors  -as  ‘*fle;fcees 

J)roper  ; but  by  this  bill  she.  Is  restrained  from  prohibiting  any  man  from  rittlng  upon  a 

ury  simply  because  of  bis  race  or  c6lSr  ,,n,-“  « *'---**-  --  — " 

aW.  If  the  State  requires  o.  juror  *to'‘ 

of  the.  State  for  two  yenra,  to  ho  worth  : , „ , 

T hat  1?  f he'pofii  t??  ^ Ju?  “ **  “"T*  ““  ^ 


, • - - No  State  shall  deny  to  any  person  "the  equal  protection  of.  the  laws.  Does  that 
simply  mean  that  each  man  Bhall  he  equally/protected  dr  have  an  equal  right  to  he  pro- 
tected from  an  assault  and  battery,  from  assassination  7 Is  it  confined  to 'that?  Nofat 
nil.  It  means  In  its  broadest  sense  . . flint  no  State  shall  deny  to  any  tean  thfe  equal 

advantage ■ of ! the  law,  the  ©jual  benefit  .of  theriaw,  ....  Does  a State  that  gives' the 
exclusive  right- to  sit  upon  Juries  to  white  men,  give  the  equal  protection  of  the  laws'  of 
that  State  to  colored  men?  . I eajr  no.  I say  no  upon  the  broadest  principles  of  common 

bAJlAA  ; I . f ' J \ • 1 m • ' r I | 

“Why,  Mr.  President,  one  of  the  most  important  priftolplos  of  the  common  ’ law  that 
has  come  down  to  us  from  our  fathers,  established  In  England,  long  ago,  was. that  every 
man  had -a-  right  to  be  tried  bjrhlS  peers.  .What  la  meant  by  that?  Tried  by  his  equals, 
thosejn  the  same  general  condition  of  society ; that  you  cannot  give  a1  higher  class  the 
exclusive  right  to  pass  upon  the  rights  pf  a lower  riAm  ; that  they  have 'the  right  of  trial 
by  their  peers.  Afcd  We  see  how  la  tofu  fly  flils  principle  of  trial  by  Jury  is  guarded.  We 
see  that  no  man  who  has  expressed. a « opiblon  le allowed  to  slt-npop  a jury,  aid  some- 
times weeks  are  spent  In  getting  Juries  which  are  perfectly  uhprcJuiUced.  who.  have- hover 
given  an  opinion  on  the  wise,  who  have  no  notion  In  regard  to  it  ; V - > 1 , 

“Now,  I ask  If  ^th  the  prejudice*  against  the  cdored  r&Jre  entertained  by  thewhtte 


race? 
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“I  win  convince  the  Senator  out  of  his  own  -{nontli.  The  Senator  says  that,  it 
is  perfectly  compe  tent  for  the  States  to  require,#  property  qualification  for,  the 
Jury-boa:  ;.  . . that  they  may  require,  as  was  formerly  required  in,  many  of  the 
States  and  in  England,. a freehold  qualification.  But  I take  the  Senator’s  own 
illustration:  they  may  require  a property  qualification, of  $5,000  in  order  to  en- 
title a iean  to  be  a Juror.  If  they,  can  do,  that,  what  becomes  of  the  Senator's 
argument  ? Are  all  men  who  do  not  own  $5,000  worth  of  property  deprived  of 
the  equal  protection  of  the  lawn  | 

Thurman  noted  that  if  a $5,000;  property  qualification  could;  be  placed  on  the 
right  to  sit  on  a Jury,  99%  of  the  Negroes  wodld.be  excluded,  yet  Norton  admitted 
the  right  of  states  to  do  this,  Beconcluded  that  the  right ’to  Bit  on -a  Jury; wag 
in  the  nature  of  a political  privilege  which  could  be  limited  to  residents  Or  In 
Other  ways.  Senator  William  T.  Hamilton,  a Maryland  Democratic  lawyer,  also 
Interjected  'that  the  overwhelming  majority  Of- Negroes  were  Illiterate;  and  since 
Morton  admitted  that  a literacy  qualification  could  be  imposed  for  jury  dufcy; 
he  wanted  to  know  whether  such  Illiterates  were  denied  equal  protection.^*'  ■ ■ 

Morton  replied  that  these  points  begged;  the  question  because  property  and 
literacy  qualifications  had  to  be,  imposed  Without  racial  discrimination  under 
the  14th  Amendment.  Hamilton  responded  itbat  race  and  color  1b  not  mentioned 
in  the  amendment.  . • . 

: Morton  then  ashed  whether  colored’ men  had  equal  protection  when  the  power 
to  try  them'  was  placed  in  the  hands, of  another  race,  and1  Thurman  answered 
that  they  did,  just  as  they  had  in  England  or  France.1*  To  this  Morton  replied : 

VI  ask.  him  whether  the  colored  mem  of  North  Carolina  hate  the  equal  pro* 
tectlonof  the  laws;  when  the  control  of  their  right  to  ltfe.  lthertyi  and  property 
is  placed,  exclusively  in  the  bands  of:  another ’race  of  men,  hostile "to  them,  in 
•many  respects  prejudiced  against  them,taen  Who  have  bOen  educated  and  taught 
to  believe  that  colored  men  have  no  civil  and’  political’  rights  that  white  men 
are  bound  to  respect.  And  yet  the  Senator  would  tell  me  that  that  is  giving 
them  the  equal  protection  of  the  laws.  1 say  no ; the  cOnuhon  sense  of  mankind 
will  revolt  at  that. proposition.’’ 

Morton  went  on  to  ridicule  the  argument:  of  Tliurman  that  becaUte  wboien 
and  children  were:  excluded  from  Juries;  Negroes  could  also  be  excluded.  How- 
ever,  his,  only  reasoning  was  that  it  “only  requires  that  proposition  to  be  stated 
in  order  that  it  may  be  decided,"  But  when  Morton  turned  to  a Suggestion' Chat 
a state,  might  prevent- a man. of  foreign!  birth  from  altting  ott^n  jury,  he  said:*' 

“And  suppose  a State  should  pass  a law  that  no  man  of  foreign  birth  Shan’  Sit 
upon  a Jury,  what  would  be  the  outcry?.  It  would'  be  said  that  you  were  denying 
to  men  of  foreign  birth  the  equal  protection  bf  the  laWs;  that  you  placed  :the 
Juries  exclusively  in  tbe  hands  of  native  Americans  whb  have  prejudices  against 
foreigners,  just  ns  white  mod  havc.prejudlces against  black  men,  Would  it  lint, 
be  said  in  that  case  that  you  were  denying  to  men  of  foreign  birth  the  equal 
protection  of  the  laws  because  th eir  rights  would: be;  liable  to  the  exclusive  deter- 
mination of  native-born  Americans  who  hath  some  lingering' prejudices  against 
men  of  foreign  birth?”*?'  .•<  ; 

Thurman  took- Morton  to-  task  for  being  illogical  and  for  making  a stump 
speech  Instead  of  analyzing  the.  Constitution.  He  once  again  pointed  out  that 
wornem  aliens,  travelers,:  and  even  poor  people  could  be  excluded  from  jury  duty, 
and  yet  they  are  constitutionally  entitled:  to  receive  equal-  protection  of!  the 
laws.  He  further:  emphasised  that  the  14th.  Amendment  does  not  single  out 
racial  discrimination  for  any  special  condemnation.1*  ....  - 

. . : Senator  Augustus  ;Si  Merrlmon,  a North  Carolina  Demooratand  a former,  state 
judge,  then  entered  the  fray  by  observing  that  no  question  of  policy  as  to  whether 
Negroes  ought  to  be  allowed  to  sit  on  juries  was  involved,  but  rather  a “dry 
question  of  constitutional  law"  as  to  whether  “the  Government  of  the  United 
States  [has]  , any  power  to  Regulate  the  right' and  authority  of  the  States  to  de- 
tertUlne:  who  Shall  sit  upon  Juries  in  thp  atate  oburlB.”  He  declafed  that  Mor- 
ton’s argument  did  hot  even  tend  to  establish; federal  power  to  prevent  Jury  dls- 
criminatloh,  because  the  right  “to  slt  Uppn  a juryis  not  a civil  right,  in  a teeh- 
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“i®®1  jnore  than  to  hold  an  office  is  a civil  right."  Merrimbh'  noted 

that  the  right  Jo  protection  of  life,  liberty,  and  property  was  a clVil  right 
^Mortons  argumentthat  Negroes  would  not  receive  such  protection 
^ juries  because  of  prejudice,  Merrimon  declared: 

But  then  the  Senator  asks,  will  It  be  pretended  If  juries  are  composed  ex- 
clusively of  ^whlte  men  that  the  colored  people  of  the  South  have  the  equal  pro- 
tection of  the  laws?  I answer  without  hesitation,  ‘yes.’  What  in  ineant'  by 
the  equal  protection  of  the  laws’  is  this:  That  whoever  administers  the  law 
through,  the  courts  or  anywhere  else  mast  administer  It  to  all  people  without 
dtetmctionfor  any  ease,  according  to  the  constitution  and  laws  of  the  State  where 
he  does  administer  it.  It  Is  no  matter  Whether  the  officer  is  a white  man  or  a 
Dlack  man,  be  Is  bound  to  administer- It  fairly  to  every  man,  woman,  and  child, 
of  every  race  and  color,  of  every  condition  in  life ; and  when  the  law  is  so  ad- 
ministered by  the  judge  or  by  the  Jury  or  by  the  other  officer,  whatever  kind  of 
officer  he  may  be,  that  the  persons  to  whom  he  administers  have  the  equal  pro- 
tection of  the  law  In  the  sense  of  the  Constitution. 

‘‘The  Senator  puts  this  case:  He  says  suppose  In  South  Carolina,  where  the 
colored  race  have  the  majority  and  can  control,  the  Legislature  should  see  lit 
to  pass  a law  providing  that  none  but  negroes  should  sit  on  the  juries,  would 
there  not  be  a great  outcry  on  the  part  of  the  white  people?  I admit  that  there 
would  be  a great  outcry  in  that  case,  and  there  ought  to  be,  I think  it  would  be 
a- great  outrage,  because  the  white  peoplb  are  the  more  intelligent  rnco  «nd 
they  are  better  qualified  to  administer  the  law  or  power.  But  if  the  Senator  asks 
me  whether  they  have  power  to  do  so,  I answer  yes,  they  have  such  power.  They 
nave  the  constitutional  power  to  do  it.  They  have  not  probably  the  moral  right 
to  do  it:  but  they  have  the  constitutional  power  co  do  It  Why?  Because  the 
right  to  Bit  in  the  Jury-box  is  a political  right ; it  in  of  that  class  of  rights  deemed 
political,  it  is  In  aid  of  the  general  administration  of  the  Government. 

: “But  suppose  that  every  judge  in  South  Carolina  was  a negro,  suppose  that 
every  officer  in  South  Carolina  was  a negro,  every  white  man  Would  have  the 
equal  protection  of  the  laws  In  the  contemplation  of  the  clause  of  the  Consti- 
tution under  consideration ; and  why?  Because  every  negro  Judge,  because  everv 
negro  officer  in  the  State  would  be  bound  to  administer  the  law  protecting  life, 
liberty,  and  property  to  the  white  man  just  as  he  would  be  bound  to  administer 
it  to^he  negro;  and  If  be  did  not  do  that  he  would  be  guilty  of  a prostitution  of 
his  office,  and  would-be  subject  to  Impeachment  under  the  constitution  and  laws 
of  that  State.""1  > •'  ^ i ... 

Merrimon  went  on  to  point  out  that  the  Fourteenth  -Amendment  protects 
civil  rights  but  not  political  rights;' and  that  the  failure  of  the  Fifteenth  Amend- 
ment to  protect  the  right  to  hold  office  means  that  a state  may  discriminate 
the  right  to  hold  high  state  offices,  and  accordingly  can  ‘?mafce  a like  discrimi- 
nation as  to  the  office  or  place  of  juror.".  He  said  that  he  personally  did  not 
believe  it  prudent  to  exclude ’Negroes  from  jury  duly,  and  his  state  and  most 
other  southern  states  made  no.,  such  distinctions.  He  1 further- declared  that 
Morton's  concession  that  a state  could  try  a Negro  with  an  all-Negro  Jury  or 
a foreigner  with  an  all-foreign  Jury  admitted  the  constitutionality  of  dis- 
tinctions based  cm  race  or  nativity-  Merrimon  concluded  that  if  a colored 
judge  alone  could  -rit-  on  a -bench-  the'  Equal  Protection  Clause  woiild  not  be 
violated  If  he  administered  Impartial;- justice  to  all.*1  Senator  Thomas’  F. 
Bayard,  a Delaware  Democratic  lawyer/britffly  concurred  that  the  jury  clause 
was  unconstitutional.**  . >/-. 

The  next  day,  February  27,  1875,  was  the  last  day  of  Senate  debate.  Car- 
penter arose  to  attack  Morton's  argument  that  excluslort'of  - aelass  from  -jury 

! "» Cong; Hee.  48/2J 1708.  ; ,<•  , 

■,«*Cons1Ree.*a/S..l?ea-7i:  . ■ - v-  - - jj 

111*  life; bte  liberty,  and  property  Which  ^er(r  man  entitled  to;  and  If  the  judge  U a 
jfejrro.  he  Is  he  lB  « jqdge^not  becaupe  he  io  a negro—lf  I shall  be  brought 

before  him  to  he  tried  in  the  matter  of  my  life,  liberty*  or  property,  to  administer  the  law 
to  me  Jnftt  as  he  would  to  one  pf  hln  own  color  or  any  other  color*  ; . ..  the  white  ifian 
could  not  #ay  that  he  did  not  have  the  equal  protection  of  the  law  tn  contemplation  of 
jaw  becfluse  all  the  onlcera  were  negroes.  * • ^All  be  could  a bW  would  be  that  the11  negro 
Jadge  should  administer  toe  law  to  him  fairly  ahd  Justly  andlr  be  ebortTd  aUbW'fifri  color 
or  a white  man^  color  to  prejudice  Mb  Judgment  unjustly,  he  wfflild  bid  falAe  oflcfr  and 
would  be  subject  to  unpeachnieTit  and  to  be  degraded  from  office  hnd  deserve  the  eitecratlon 
of  every  good  man,"  Id.  at  1WT,  *■  / \ 
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aerrlce  violated  theEqual  Protection  Clause  of  the  Fourteenth  Amendment, 
He,  too,  pointed  oat  that  if  Morton's  argument  were  valid  “then  thia  hHl  ought! 
to  be  so  amended  as:  to,  provide  .that  women  and  babes  at  ,the  breast  dhould  he 
bo  eligible ; because  they  ar^  persons  equally' with  colored  citizens  entitled  under 
these  two  clauses  of  the  amendment  to  everything  secured  to  colored  citizens.”  *** 
Carpenter  explained  the  distinction,  between  privileges  derived  from  national 
citizenship  and  those  derived  from  state  citizenship;  and  quoted  with  approval 
from  the  Glattffh terrSoii se , Oases.  He  cited;  the  then  recently  decided  case  of 
Bradwell  v.  State**  for  the  proposition  that  one  has  no  right  by;  virtue  of; 
being  a citizen  to  practice  law,  and  therefore  be’  contended  that' one  had  no 
right  to  serve  on  a Jury  by  virtue  of  his  citizenship.  Moreover,  he  pointed  out; 
that  no  residence  requirement  could,  be  imposed  foy  jury  duty  by  the  states  if 
auch  right  was  derived  front  hailonal  citizenship.*"  ’ As  for  the  Equal  Protection;' 
Clause,  he  endorsed  Thurman's  argument  that  aliens  and  convicts  are  also1 
protected  by  It, and  would  have  to  be  allowed  to  serve  oh  juries  if  Morton's 
argument  were  sound,  in  concluding  that  the 'bill'  whs;  unconstitutional,  ‘Ca^-^ 

penter  observed:,  7 ' '■  , = ‘ V',.  '77"  \ ,7  •* " 

“And  if  the,  Senator'^  argument  establishes  the  right  of  every  person  in  the 
State  to  serve  as  a juror,  is  it  not  manifest  that  it;  also  pstablisheis  his ‘right 
to  participate,  IrV  making  and  construing  the  laws?  ‘And  yet  It'is  well  knowp 
that  in  proposing  the  fifteenth  amendment,  * * * Congress  purposely  e^xclUdfcd 
the  right  to  hold  office  * * * I can  conceive  of  no  argument  based  upoh  the 
fourteenth  amendment  establishing  the  right  td  serve  as  a juror  Which  doedtiot 
aho  establish  the  right,  tb  serve  m the  Legislature  and  holdSnyState  office. 
And.  this,  id  view  of  the  fifteenth’  amendment,  mutf  . he  regarded  as  a perfect 
redttetio  ad  absurdum." **  7"  7-  7 ,7.  . ...  ,7 

Morton  then  retorted  that1  he  did  not  mean  , that  every  man  was  entitled  to 
stt  on  a Jury,  or  was  denied  equal’  protection  if  he  . was  barred.  He  said  that 
states  could  prescribe  such  qualifications  as  they  might  choose,  as  long  as  no; 
discrimination  was  based  bn  race  or  Color,  because  that  Would  place' “the! 
adjudication  of  their  rights  exclusively  In  the,  bands ’Of  another  racei  filled  with1 
a prejudice  and  passion  .ih  many  States  that  would  prevent  them  from  dolii  g 
justice.'’  Morton  noted  that  formerly  In  England  Jews  were  not  allowed  to 
sit  on  juries,  and  they  suffered  great  wrongs  in  the  Courts.  He  asserted  that 
this  denied  English  dews  the  equal  protection  . of  the  laws.  He  re-emphaSlzCd 
that  states  could  preaeribesuch  qualifications  as  tbey  de8lred,  as  l^ng  as  ,they 
applied' to  all  racial.  groiipB.lw  . MOrton  observed  ta  concluslon  : . V,  . . ..  ' • 

“I  simply  want  id  make  one  ‘remark  about  the  history  of  thle.duestiou;as,aib 
plied  to  the  Jews  '(n  England.  The  adjudication  of;  their  rights  was  ulfioed. 
exclusively  ini  the  hands  of  the  Christians,  at  that  timeibifterly  prejudiced  against 
the  whole  Jewish  sect  and  persecuting  them  tipon,  SU  occasions.  If  they  baa; 
had  the  right  to  sit  upon  juries,  then  iadeed  they.  Would,  have,  had,  So  far  as, 
timt  was  concerned,  the  equal  protection  ofthejlawel,  My  f riend  sttld  .that "jay, . 
position  required  babies  at  the  breast  to  be  authorized  to  sit  upon  Jrajep,.7J , 
do  not  know  how  to  answer  an  argument,  of  that  Mnd,  i I,idc  hot  ;knog,  noWi  tof 
meet  that;  but  if  there  is  any  force  In  it;  I may  he  allowed  .to  say  thatff  yob 
allow  a white  baby,  to  be  placed,  uppii  a jury  and  do . not.  allow  that,, to;  the 
black  baby,  you  are  thereby,  creating' an,  inequality."  ,.7  . ...  ;i  ,.  ! 

“But  what,  force  is  there  in  such  an  argument  about  minors  when  it  all  coun-, 
tries  there  are;  laws  fixing  the  time,  when  they  shall  come.  to  their  .majority; 
and  exercise  civil  and  poUtical  rlghts?  That  results  -,pp  ,.of  necessity  frpini 
nature.  Consequently  there  is  no  force  In  an  argument  Of  that  kind,,,  J cpme. 
back  to  the  simple,  proposition! that:, in  the,; State  of  SJouth  Carolina,  wlth^ll 
the  prejudice  and  passion  of ; the  whites  against  the  colored  mem  tC  place  ,tbe 
administration  of  the  law  exclusively  In  the  hands5  of  , white  men  lsi  tc  dcny  to 
colored  men  an  equal- protection- of  the  laws..  It  is  an  argumenfciso  dear  tfigfc 
it  »eeme  to  me  no  argument  whatever; can, be. mode  against  It,”*? 

Next.'  some  colloquy  occurred ; between  lyfortoh  and'  two  Democratic  lawyers,; 
Senators  William  W.  Eaton  of  Connecticut  end  John  B.  Gordon  of  Georgia, 
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130  (1872).  Carpmter  noted  that  be  had  been  the  UDBtiCcelraful  attorney  in 
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this  case. 
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Uordoil  asserted  that  'Hie  Privileges  a lid  immunities  Claitee  Inhibits  only  state' 
laws,  and  nOBe  'discrlmliiatlng  against  Negroes  were  in  existence  in  Georgia.1 
Morten  said  that  under  the  Fifth  Section  of  the  Fourteenth  Amendment  Con- 
gress could  prevent  them  from  being  enacted.  Baton  Observed  that  In  Con- 
necticut local  .officials,  could  'select  such  jurors  as  they  pleased,  and  hence  the 
civil  rights  bill  wh?  valueless.  Morton  replied  that  theymight  select  some 
Negroeg  if  a Btate  law  did  not  prevent  them  from  doing  so.“f  Senator  John 
A.  Logan,  an  Illinois  ftepublican  lawyer  who  supported  the  bill,  also  told  Baton 

that  if  hie  state  had  JIG  TAW  TlfAVAnHn  CV  ATAtte/lAn  hnirulniv  a a 4iii*ai>i1  flia 


; ,.mU5»u*  *-***** ‘“teMi  “ j^ai/mijni  vctuvcmiu;  lawyer*  men  3t>dk6 

on  tho.  confusion  lH  constltiitlonal  theory  behind  the  hilt  He  noted  that  the 
flrst  section  used  "citizen"  and  "person”  interchangeably.  Moreover,  referring 
to  the  jury  clause,  he  observed  that  Boutwell  relied  oh  the  Privileges  and  Im- 
munities, Clause  white  Morton  relied  On  the  Equal  Protection'  Clause.  Averting 
te>  Bout  well's- stand  that  Congress  ooilid  prevent  any  discrimination  In  jury 
selection  aside  from  race  or  nativity,.  Hamilton  pointed  to  numerous  grounds 
for  discrimination,  such  as  age,  sex,  education,  cbfninlteiba  of  crime,  and 
residence.  The  result  of  this  reasoning  would  be  that  Congress  could  domniiaft 
*M  Ptate  laws,  a power  hot  contemplated  by  the  Fourteenth  Amendment  accord- 
ing to,  Hamilton. 

.iBe  than  proceeded  to  refute  Morton’s  equal  protection  argument  by  noting  that 
tho  latter  had  conceded  that  discrimination  id  Jury  selection  may  be  based  on 
poverty,  illiteracy,  citizenship,  aiidr residence,  even  though  some  of  these  grounds 
were  “most  obnoxious  and  unjust,”  and  would  eliminate  the  vast  majority  of 
WTO*;.. a»»gte»  reasjqued.tfeat  Urn  Fourteenth  iinendutent!  does  not 
mention  color,  there  is  no  more  reason,  ^ny  racial  discrimibatlon  in  Jury  seiec- 
gpn  should  banned  thoja  any  other  fo^te  ot  discrimination.  He  concluded 
that  jury  ael^pUon  was  exclusively  .under  '^ate  control,1^  £t<  ajso  declared  that 
If  PhnJ£teh  could  punish  discrimination  bysiterlffdor  Jiidgosifi  selecting  jutors 
If  ^uld  ^ni^  a voter  ^o,  cast  his  ballot , for  racial  reasons.  Hamilton  argued 
that  the  Fourteenth  Amendment, . gave  Congress  no  such  power : 

Hamtinds  th^  arose  to  tebdittbUtmah.  Hd  said  that  if  a JurOr  was  akin  to  a 
public  officer  thep  the  latter's  constitutional  argument  would  have  merit,  but 
“te®?.  was  Ukha  witness,  “called.  In  on  the  spur  of  the  moment  to  perform 

S.SS“^2fr  Hu****  rigitte  noia  office  * 

fhfled-  Edmunds  said  thgt  the  right  tp  he  a jfaror  was  analogous  to  the  right  to 
be  a witness.  ^hich  was  protected  by  the  Civil  nights  Act  of  1886,  and  that  If 
smtehae  no  right. to  standequal  with  hlg  fellow  citizensin  respect  of  taking 
the  chance.  Udder  the  law  that  he  may  b6  drawn  as  a Juror  because  he  Is  of  a 
particular  race  or  of  a partlculkr  color,!'  then'  “the  same  argument  would’  apply  to 
religion,  to  nativity,  to  political  opinion.”  Accordingly,  Edmunds  reasoned  that 
1 £ delude  N egrdes  from  juries  It  could  exclude  Homan  Catholics 

FrepbyterlanB,  and  bar  Negroes  or  persons  of  German  extraction  from  suing' 

In  co^ct  Edmunds,  concluded : ‘ 

cab  be  ntede  oorthat  d jlury-inan  is  ah  officer  under  the  Constitution 
and  the  laws,  then  you  cap  say  under  the  fifteenth  amendment  principle  that  the 
right  to  hold  office  Is  not  guaranteed  to  all  citizens  alike.  But  as  I say  . . . 
there  has  never  been  a time  In  the  historic  of  Jury  trials  when  & Juror  was  any- 
thing like  an  officer.  He  Is  no  more  than  a witness,  and  the  first  jurors  . . . 
were  witnesses,  and  they  were  summoned  because  they  knew  about  the  matter 
tp  be  tried. 

Tliunpan  replied  by1  hmwing  Edffiuhdstof  dealing  4n  generalities.  He  empbo- 
sized  that  the  Republicans  admitted  that  a state  may  discriminate  on  the  basis 
« education,  language;  find  property,  but  drewaline  on  face  and  color;  He  re-  , 
Iterated  that; the  Fourteenth  Amendment  drew  no  such  distinction,  adding: 

'Wow,  we  are  not  on  the  question  of  whether  such  a discrimination  is  absurd  ! 
or  not.  ..  , . We  are  not  upon  the  question  ^thether  such  a discrimination  is  j 

«/?-  W64-B.  ^Morton  observed : “If  we  pus  'this  law,  then  that  part 
°£ihf  Swte  law  whfch  prevents  him  from  doing  it  [selecting  Nei — * * L ‘ 

flbt)  If  tho  ufttaOVf  let  AIovuisaJ  4-a  net  


and . 

M 


vente  him  from  doing  it  [selecting  Negro  Jnroral  ia  overruled, 
to  aot  fairly. be  has  the  legal  Power  to  ‘act  fairly r U f,  at  1 SflB. 
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unjust  or  not.  ...  We  are  upon  the  question  whether  the  Constitution  forbids 
that  discrimination  while  It  permits  all  others,  That  Is  the  question,  and  no 
man  has  been  able  to  point  out  one  word  In -the  Constitution  which  .ears  you 
shall  make  no  discrimination  on  account  of  race  but  you  may  discriminate  on 
any  other  account  you  see  fit.  ! That  la  the  vice  of  the  whole  argument.  Those 
who  advocate  this  bill : admit  that  you  may  discriminate;  you  may  discriminate 
against  those  who  are  ignorant  of  the  English  language,  against  those  who  are 
ignorant  Of  their  own  language,  against  those  who  have  not  sufficient  property, 
you  may  discriminate  against1  those  who -have  not  resided  a .particular  time, 
against  a particular  sect;  you  may  discriminate  In  regard  to  all  these  matters.; 
but  the  moment  you  discriminate  on  the  ground  of  race  or  color,  that  moment  you 
transcend  the  Constitution  of  the'  United : States  and  Congress  is  authorized  to 
Interfere.  Sir,  there  Is  not  one  word  in  the  Constitution  that  authorizes  any 
Buch argument.  ■ ,t-  . 

“ . . . The  Senator  . . . yesterday  Said  that  thls<  was  not  a bill  to  prescribe 
the  qualifications  of  Jurors  in  a State,  court.  Why,- sir,  If  Congress  can  pass  such 
a bill  as  thls,:  It  can  prescribe  completely  the  qualifications  of  Jurors  In  a State  ■ 
court,  for  if  It  may  forbid  one  discrimination  by  a,  State  Legislature  it  may 
prohibit  another  and  thns  by  prohibition  after  prohibition  it  may  make  every 
person  that  It  sees  fit  to  say  shall  be  a juror  qualified  to  take  a seat.  In -the 
box;  • ..  . 

A vote  was  then  taken  on  Thurmsn'g  motion'  to  strike  out  the  jury  clause  os.lt 
related  to  state  juries.  Forty  Republicans  voted  against  it,  eight  of  whom  had 
voted  for  the  FoilrtsOnth' Amendment  on  its  passage,  as  members  of -the  Senate, 
and  seven  as -members  of  the  House.  Twenty  Democrats  and  six:  Republicans 
voted  for  Thurman’s  motion  to  strike.  Included  In  the  latter;  group  were  Carpen- 
ter and  Senator  William  -Sprague,  a Rhode  Island  Republican  who  had  voted  for 
the  Fourteenth  Amendment."  • - ; > 

- A few  minutes  thereafter  Edmunds  stated  that  he. was  In  favor  of -discriminat- 
ing agblnst  ex-confederates  In  juries.1"  The  bill  then  passed,  by  a vote  of  88  to  26, 
with  the  same  'senators  against  It  and  the  same  senators,  less  two  absentees,  for 
it.**  : ■ • . • • > >• 

■ 0.  SUMMARY  AND'  OONCTtmiONS  r 


When  the  constitutionality  of  the  congressional  enactment  reached  the  Supreme' 
Court,  a majority  of  the  justices  were  Grant  or-.  Hayes  appointees,  fully  In  sym- 
pathy, with  the  Radical  position,  in  Btrw&er  v,  West  Virginia  ™*  Mr*  Justice 
Strong,  a Grant  appointee  writing  the  majority  opinion,  made  a typical  Radical 
argument.  He  started  with  some  general  declamation  on  prejudice  and  the 
"spirit”  of  the  Fourteenth  Amendment,  dwelllng.on  Its  general  purpose  to  protect 
Negroes  and  ban  discrimination,  and  avoiding  Its  precise  limitations.'  He- de- 
clared that  if  Irish  were  excluded  from  juries,  itt  would  be  inconsistent  with  "the 
spirit  of  the  amendment.”  ”*  He  mixed  the  Privileges  and  immuAUles  Clause and 
Equal  protection  Clauses  together,  and  conceding  the  rights- of  states,  to  make 
discriminations  based  on  sex,  poverty,  or:, education,  he  nevertheless  concluded 
that  they  could  not  discriminate  based  on  race  or  color.  He  did  not  address  him- 
self to  the  dichotomy  between  civil  and  political-:  rights  at  all.  : Inthp  companion 
case  of  Ew  parte  Virginia,1*1  he  reasoned  that  Blnce  the  Fourteenth  Amendment 
requires  an  “impartial  jury  trial/’  it  requires  -that  jurors  not  be  selected  based  on 
racial  discrimination.**  : ..-i  • . ! 

Mr.  Justice  Field,  a -Unionist  appointed  by:  Lincoln;  t along  with  Mr.- Justice 
Clifford,  a'  Buchanan  holdover;  dissented. ; Aside  from  a long  essay  on  federalism. 


• *» Cbng.Ulee.  48/8. I8M-7.  •-  <;•  v: 

: a,0.  Cong.  Rec.  48/2,1 867.  -.  i - ...  .l-  ■ . :...>•  . . < ..»•  t ....  , 

!L£0nJi-  M 1«W. . ffe.snlfi  J - 

‘"The  distinction  between  tie  case' We  have  Slid  the  one  to  Which  Hie  Senator  so ‘feellhgly 
refm-is  that  the-stAMte -which' We' refuted  to  tepeal  endenvora  to1  make  a Jury-box  pure 
and  to  keep  out  of  It  the  people  who  are- Interested  In  the  question  to  be  decided ; that  if  a ' 
man  is  accused  of  treason  tee  jury-box  shall  not  be  filled  up  with  his  f el  low.  traitors;  If  a 
wnn  ia  acciisert  of  being  n donanlrator.  .a  Rn-Ktu'x,  that  the  juty-box  Shall  not  bo  filled  % 
with  his  fellow  KU-Kiux,:  On  the  Senator’s  Argument,  the  true  :l»ea til tiv  of  a Jury  would 
oe.  if  a man  is  accused  of  anything,  to  send  around  everywhere  aud  dud  somebody  ei«i>  who 
committed  the  same  sort  of  crime,  to  try  him."  ' ' - 


111  Oong,  Rec.  43/2. 1870. 
*">100  U.8,  308  {18701: 
*»•  /<*.  at  808. 
m 100  IT.8.  880  (18701 . 
“*  Iri.M  343. 
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bepolnted  out  that'the  Privileges  and  Immunities:  Clause,  did  not.  cover  the  right 
to  be:  Jurors  because  otherwise  .women,  children,  and  those  over  sixty,  who  are 
also  citizens,  would  have  the- same  rights.  He  added  that  this  clause  was  simply 
designed  to;  embody  the  privileges  and  immunities  covered  In  Articled  Section  % 
of  the  original  Constitution;  which  did  not  cover  Jury  duty.**1  Brushing,  aside 
the  Due  Process  Clause,-  lio  came  to  the  Equal.  Protection  Clause.  .He.  pointed 
obi  that  the  majority's -arguments -if  it  proved  anything  at  all,  proved  too  much, 
for  lf  a Negro  was  denied  equal  protection  by  jury  discrimination,  so  would  be  a 
foreigner;  wbman;  or  Child,  by  discrimination  against  them,  . Vet  the  clause  pro- 
tects even  foreigners  equally.’  Mr.  Justice  Field  also  noted  that  -this  amendment 
protected  civil  tlghtd,  but  not  political  rights*  in  which  he  classified  Jury  service, 
asbeirigakin  to  the  right  to.hold  office.  He  declared  that  the  logic  which  would 
forbid' Jury'dlscriminatibb  would  also  prevent  dlscrimlnatlonin  selecting  not  only 
trial  but  also  appellate  judges.  He  concluded : . ■ ■ : , 

‘-  ''‘The  position  that  In  cases  where' the  rights  of  colored  persons  are  concerned, 
Justice  will  nqt  ’be  doheto  them' Unless  they  have  a.mlxedjury,  Is  founded  upon 
the  notion  that -hi-  such  case-si white  persona  will  not  be  fair  and  honest. jurors, 
If  this  position  be1  correct,  there  ought  not  to:  be  any  white  persons  on  the- jury 
where  the  interests  of  colored’  persons  only  are  involved.  That  Jury : would  not 
bfi-amhiraest'or  fair  one,  of  which -any  of  its  members  should  be  governed  In  bis 
Judgment  by  other  considerations  then  the  law  and  the  evidence;  and  that  deci- 
sion would  hardly  be  considered  justwhlCh-shouldbe  reachedby  a sort  ofcom- 
pfbmlse/  Imwhich- the  prejudices  of  one  race  were,  set  off  against,  the  prejudices 
of  the' other.  - To  be  consistent,  those  who  held  this  notion  should  contend  that  . in 
cases- Affecting  members  of  the  colored  race  only,  the  juries  should  be.  composed 
entirely  of  colored-  persons,  and  that  the  presiding  judge  should  .be  of  the  same 
race,  To  this  result  the  doctrine  asserted  by  the  District  Court -logically  leads. 
The  jury  <fe  medletute  linguae,  anciently  allowed  In  England  for  .the  trial -of  an 
alien*  was  expressly  authorised  by  statute,  probably  as  much  because  of  the  differ- 
ence  of  language  and  customs  between,  him  and  Englishmen,  and  thegreaterprob- 
abilltyofhis  defence  belng.more  fully  understood,,  as  because  it  would  be  heard 
In  a more  friendly  spirit  by  jurors  of  bis  own  country  and  language.” 114 

It  seems  that  Mr.  Justice  Field  had  much  the  better  of  the  argument  from 
both  a legal  as  well  as  a historical  point  of  view,  since  the  law  forbidding  racial 
discrimination  In  jury -selection  falls  between  two  legal  stools.  - The  Fourteenth 
Amendment  was  proposed  by  Congress  to  protect-  only -civil  rights  and  not  politi- 
cal rights,  and  was  designed;  as  far  as  the  First  Section  Is  concerned,  to  give  con- 
stitutional support-  'to  the  Civil  Rights  Act -of  1866,  which  clearly  did  not  protect 
tile  right  to  serve  on  -a- jury.  Moreover,  the  Privileges  and -Immunities  Clause 
Wus  lntended  to. embody  the  guaranties  of  Article  4,  Seetioh-2,  of  the  original 
constitution,  which  likewise  did  not  refer  to  political  rights.**-  It  is  clear  that  in 
the  period  before  the  Fifteenth  Amendment  was  proposed,  the  right  to  serve  on  a 
3 ury  was'  equa  led  with  political  - rights,  afadparticuliariy  the  right  to  hold  office. 
If  the -right  to  serve  on  a jury  were  a privilege  of  national  citizenship,  or  the 
right  not  to- hate  one's  class  discriminated  against  .when  one  was  a litigant  or 
defendant '.was  a:  privilege  dr  immunity,  then  discrimination  based  on  age,  sex, 
literacy  and -property,  would  all  have  to  be  swept  away,  as  was  repeatedly  pointed 
out. . Hence,  the  federal  law  cannot -be  supported  on-this  clause. 

In  the  political  maneuvering:  surrounding  the  Civil- Rights  Apt  of  1875,?”  the 
Radical  Republicans  found  it  necessary j:o  construct  a constitutional  theory  for 
banning  jury  discrimination  without -reference  to!  the  right  behold  office,  which 
the ; Fifteenth  Amendment  bad  washed  away.  Sumner's  historical  analogy  be- 
tween witnesses  and  jurors  provided  a lln^to  the  Civil  Rights  Act  of  l866.  How- 
ever, the  daw  In  this  theory  was  that  the  right  to. he  A:  witness  was.  specifically 
named  In  the  1868  statute  while  the  right  to  be  a:  juror  waB  specifically  repudiated 
in  Hie  debates.  Moreover,  the  historical  analogy. Was  meaningless  by  1886;  by 
that  time,  and  for.  centuries  past,  jurors  and  witnesses  had  performed  essentially 
different,  functions.  In  addition,  the  right  to  be,  a witness-'had  An  essential  con- 
nection’ with  a litigant’s , right  to  equal  protection  of  the  law,  for  without  the 
necessary  testimony  the  litigant  failed  to  obtain  relief  In  U case  where  another 


v.  River,  100  U.SJ818,  885  (167»J, 

..  3rd  Sew,  1 (1871>.  //  ... 

vontrovereg  over , School  Segregation,  64  Amor.  Hlat. 
political  background.  - t 
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Utlgant  obtained  it:  The  measure  .of  protection  directly  b*>re;«n.the  ability  yo- 
adduce  evidence.  . ; ; ( 

. The  attempt  of  the  Radicals  to  link  this  to  the  Jury'  clause;  If  It  proved  ^nyr 
thing,' proved  too  much,  as  opponents,  constantly  pointed;  put.  h-Jf  diBCj&niuailpn 
based  on  race  denied  Equal  Protection,  so  did  discrimination  based  on  sex, 
alienage,  age,  and  all  other  factors;-  Unlike  the  Fifteenth  Amendment,  the 
Fourteenth' Amendment  Is  directed,  neither  by  language  nor  by  history,  solely 
towards  racial  dlscriminatlbn,^  .Not  even  the  more  modern  treasonable  claBafc 
flcation”  concept,  developed1  by  the  Supreme  Court  bo  deal  with  some  of  the 
obscure  contours  of  the  Equal  Protection  Clause,*1*  can  save  the  Radical  argu- 
ment, because  they  freely  conceded  that  the  right  to  serve  on  juries  might  be 
limited  to  rich  persons,  and  surely  it  Is  just  as  arbitrary  to  exclude  a working 
man  from  a Jury  as  to  exclude  a Negro.- 

, .The  Radicals  Anally  urged  a violent  presumption,  that  all  white  people  were 
prejudiced,  against  Negroes,’ to  support  the  Jtiry  clause;  Assuming  this  highly 
dnbioUs.'premlse,  lt  : proves  tbo’  hmcn/as ilr;!  Justice  Flbld  poirttedout.  IftKl* 
Were  tile  case,  merely  giving  Negro'es  a chauco  to  serve  oii  jiiries  wotlld  imt  cure 
theproblWh,  since  by,  lot  Ot  other  Impairi!  Sl'inethbd  ah'all- white  jury1  might 
still  be  drawn. ' A specific  percentage  of ' Negroes  would1  'have  to  be  placed  - on 
the  jhryi.  a position  froiri  which  even  Mr.  Justice  Strong  and  the  majority 'of. 
the  Court  who'  sustained  the  federal  -law,  recoiled.***  This  'would  inakb  constltti^ 
tionaily  mandatory  the  ancient  commdh-i'aW  jury  of  oue-hhlf  members'of  ode’s 
own  ethnic  stock,1  in  a modern  setting,  a rule  allowed  in1  several  early  American' 
cases  **?  but  generally  repddlated  by  Americaheeurts  bytbis  time,1*1  Moreover,' 
Since  gn  impartial  jury  meahsthat  alt  members  must  be' impartial,  an  all-Negro 
JiirywouW 1 be  required.1.  And  if  It  wore  presumed  that'NferefeC  were  prejudiced 
against:  whites,  ah' all-white  JiWy  Would  be  required  for  the'  tHhi  of  a White  map; 
Indeed,  such  a requirement  would  supersede  state  limitations  of  every  character 
on  jury  selection.  The' right  tb  an' impartial' Jury  la  of  such  a fundamental 

IX  1.1U  j- x i.  . i..  . ji.  . ■ n . , 
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but  also  by  the  Due  Process  and  privilege  and  Immunities  Clauses.  By  analog 
to.  the  right  ,to  go -out  of  the  n^ighborhoodor  'county  to  get;  an  Impartial  Jujfy^ 
a state  might  well  be  reqdiijed  to  gb  outride  Of.the  facial  group  normally  quali- 
fied tor  Jury  duty  to  obtain  a fair  jiiyy,.if  necessary.  But  if  such  presumption*; 
of  rqriol  antagonisip.  Were  indulged  in-.  a state' wodlil  be  left  In  a perpetual 
quandry  when  a Negro  sued  * white  mampf  vied  versa.’  ‘ ' . ■ 

Of  course,  no  such  presumptiontimtall.  members  of  ohe’raclalgroup  afS 
prejudiced  against  other  racial  groups  can  be  indulged  inj  and  hehce  the  Whole 
basis  for  the  Radical 'argument  is  swept.  away.  If  a person  Is  tried' by  a fair 
Jury,  however  coinpoBed,;  h0  is.  ejpiMiy'  protected:  With' ai(- other  defendants, 
Hence,  it  does  not  deny  equal  protection’ ofthe  lAws  to  BClcct  a juryof  another* 
racial,  political,  economic,  religious,  pr  other  group  than  ajliigant  as  long  as  the 
jury  is  dp  impartial  ope. ; Nor  does  a potential  juror  have’  * privilege' bf  Rational 
citizenship  ,ljO . sit  oil  a state  Jt^y. , . This'  feailt  1*  that  fedCral  laWs  bahhihg 
Jjfiry.  discrimination  in  state  court*  are  In  excess’  of  .CCngres#  constitutional 
pbwer  to  enact.***  The  matte?  remains  exclusively  under,  state  control,  ■ ' ; 

;The  foregoing  analysis  should  not.  be  construed  as  meaning  that  this  author 


ipproyes,  as  a mi 
)p  .the  contrary, ' 


a matter  of  state,  policy,  of  racial*  discrimination  in  jury  'selection: 
ary/tn  this  authors  opinion,.' Jury  duty  should  be’  imposed  Without 


up  .cne.  contrary,  in  uns  aptnors  opinion,,  jury  duty  should  be  imposed  without 
regard  fo  race,  religion,  sex,  economic  statu*,  or  other  factors  unrelated  to  age,! 
intelligence,  experience,  and  similar-qualifications  relevant  to  ability  to  correctly 
try  Issues  of  fact.  But  the  matter  Is  one  exclusively  under  otate  control;  and  it 
is  more  important  that  the  Uhlted  States 'Constitution' be 'construed  in  accordance 

r ■-  ■ 1 r:"'V  -r-'<  ■ Jn  1 -J J . r^.  ■ 

Tan&lH  et  aL.  Fourteenth  Amendment  and  Heal  property  Bt£ht&,”  itrOitttt 
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Tanellt  et  al.'The  Fourteenth  Amendment  and  Heal  property  Eight*,”  itj  Oiawt 
Qccapbncv  4?b*  Forded  HeuHng  Under  the  Fourteenth  Amendment  s 84^6  (Avlne  t&d.  1903). 
23WtIlq«g»rpn  CoDBtltutlonal  Law  E 127&  (2nd  «d.  1929), : ; - 

^virwma  ti  RlVaai  100  U\Bi  313^320  (SSTO):  r%  ‘ ^ , s , rf- 

. -wSeoTJattefl  States  r*  Carnot,  20  Fed,  Cos,  297,  Nri;  14, ^20  <C.C:d:C,  1824)  ; Resnitblleft^ 
v,  Meaca.  l.Dftli;  78  (Pa;  i7R3)i  ■ » - ^ 1--,-  •..*  . ■ : t 

United  States  v,  McMahon.  26  Fed.  Cas.  1131,  No.  15,699  (C.C.J>.C,  1636)  i:  People 
v.  Chin  Mook  Sow.  6l  C tth  697  11877)  : State  v,  Fhent?^  6 La.  Adh/427  (18501 ; btfte 
v*  Anton  Jo*  11  N.<J*  200  (1825);  Blcharda  v,  Commonwealth,  11  Leigh  '690  (Va;  1841  )i; 
Brojm TjCdinmoift wealths'll Letah'711  (Ta^  1841k  = ■ v ir,  , ,Vr  , 

^•See  Bell  v^Van  niper,  3 K.J.L,  (2  Penn.)  olO  (1809 ) ; WormMey  V.  Cotnxhon wealth; 
10  Graf.  658  (Vn*  18681 : Chahohn  V.  Commonwealth,  21  Or  At.  822  (Vat  1871)  f Sands  v. 
Commonwealth,  21  Grat  871  (Va.  1872) : Cfaft  ^ Common frealth,  24  Grat,  602  ( Va,  1S78). 
^ See  18  D.8.C,  Sec.  243.  J.’.:-1  i j .1  i v 
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with  the  Intent  of  the  framers,  so  that  its  meaning  remain  fixed,  than  that  any' 
temporary  good  may  come  from  expanding  or  narrowing  Its  meaning  according 
to  the  shifting' tides  of  public  opinion,  because  without  rigid  adherence  to 
original  understanding,  the  rights  of  none  are  safe.*** 


Db  Facto  and.  Db  Jure  School  Segregation  : Some  Reflected  Light  on  tee 
Fourteenth  Amendment  From  the  Civil  Rights  Act  of  1876. 

. ■■  \ - ■ ■ ; 

-.  (By  Alfred' Avins) 


I.  INTRODUCTION. 


- More  than  ten  years  after  Broion  v,  Board  of  JSducution*  face  relations  and 
schools  are, still  very  much  lh  . the  news.  . Then  continuing  number  of  eases  on  de 
facto  and  de  jure  school  segregation  * has  continued  public,  interest  In  this  area. 
A review  of  the  Original  understanding  of  the'  framers  of  the  Fourteenth  Abend1 
ment  as  applied  to  school  segregation  Is  clearly  appropriate  at  this  time.  , 

Ten- yeara  flgo,an  article  reviewing  the  orlglnallntentas  reflected  in  tije  de- 
bflteh  oh  the  Fourteenth  Amendment  itself  .concluded  that  direct  .’light  on.  the 
suMect , was,  auits  however,  . there, is  abhnflajjt^ reflected  tight  from  the 

debates, on  .the  proposed  school  clguseof  the  bill  which  ultimately  became  the 
Civil  Rights  Act  of  1876°  The  fact  that  the  school  clause  was  ultimately 
stricken  from  the,  bill  fags  no.  doubt  discouraged  research  in  this  area..  Tet  the 
debates  thereon  are  Illuminating  for  the  reflected,  light  they  cast  on  the  Intent  of 
the  Fourteenth  Amendment-  as  it  relates,  to  schools.  This  article  will  analyze 
that  debate.  ' . 

. 2.  SUMNER  AND  THE  AUNg^Y,  BILL  AMENDMENT  .... 


; Op  May  13. 1870,  Senator  Charles  Sumnef/theultra-equalitarlan  RadicalRe1 
publican  from  Massachusetts,  Introduced  in'  the  Senate  a bill  to  supplement  the 
Clyil' Rights: Act  of  1866,“'  The  first  section  of  tblS  bill,  covered  a variety  of  mat1 
ters, ' including  cobmon  carrlef,  Inns,  places  hi  amuseitienf,  churches,  cemeteries, 
and  befiey olent  institutions.  . In  pertinent  part,  it’regd  as  follows : 

“That  nil  citizens  of  the  United  $tRtes,  wlthoutdlstinetion  Of  race,  color  or 
previous  condition  of.  servitude,  are  entitled  tothAeipiai  and  Impartial  enjoyment 
of  any  accommodation,  advantage,  .faciUtjV  or  priyUege  furnished ...  by  trustees, 
commissioners,'  superintendents,  teachers,  or  other  ofucers  of  combon  sehobiB  and 
other  public  Institutions  of  learning,  tho'same  being  supported  of  author izefiby 
la>y  .,  • • gnd  this  right  shall  hot  be  denied  Or  abridged  On  any  pretense  of  race, 
color,  or  previous  condition  of  servitude,”  * , ' : ' 1 . ■ 1 - 

The  bill,  cflcd,  after  being  sent,  to  the.  Senate  Jndlciary  boriimtttee  tiihd  reported 
adversely  by 'its.  chairiii4n,  Seuatpf  Lyman  Tfumbulfpf  RlinoiA.ibr  the  commit- 
tee.’ In  the  next  sessiop,  Sumner  once  again  introduced  his*  bill:*  anfl  pibe'nbie 
It  was  referred  to. the. Judiciary  Committee,  fixup  Which. Trumbull  rflphrted,1  it 
adversely,  -aiid.  again,  it  died.®  In  .both  cast®,,  the'  adverse  report,’  Although  nftt 
Written,  was  unanimous.  Some  members  thought  that  SumneFs  bltl  was  uhcon- 
atltutlonal,  and'  Others;  thought'  that;  it  Was  unnecessary.10,  For  a.  'third  time,'  lh 
tfie  First  Session’  pf  ' the  Forty-Second  COpgress,  Sumner-  introduced’ "his  bill,’ 
Again  no  other  senate?  evip^cd  much  interest,  gni\  again  the  bill  expired  df  ltd 
own'accord.“  , . \ 

, Ih.th'e.face  of  these  rebuff^,  Sunnier  ihovedi  ill  the  next  session  of  .Cotigfess.  on 
December  20,  1871,‘to  tack  his  proposal  ontis  a rider  to  the  amnesty  bill,  A'  pro* 


Avlng.  Gray  v.  Sanders — A Constitutional  Foot>iote,20  Ala.Law.  82 
*3*7  U.S,  488  -v  .-  ; ! i ' . - . ... 

3 Many  recent  cnees  and  articles  are  referred  to  in- Dowell  v.  School  Bd<  of. 
City,  244  F.  Sopp,  971  (W.D.  OMa.  t065>..  “ . 

•Btokel,  The  original  Understanding  and  the  Segregation  Decision,  89  Raw. 
do-59  <1055).  'rj  ■ / ^ 

4 18  Stat  885  flSTO),  \ *; 

■14  Stat  271  ■ 

*Cong.  Globe  41et  vCt>ng.j  2d  Sees*  8484  (1870V.  See  ajeo  Cong,  Gtob6  42od 
3089.  244,  821  (1872V Vhembaf ter > referred  to  ae. Globe  42/2)* 

T Cotig.  Glebe,  419t  C<mg*t  2d  foss.  5814  (1870),  Sea  aleo  Globe  42/2,  821. 
■Gong,  Globe,  41*tCoiiif^  3rd  Item  616  (1871)*  1 //*. 


*Id.  at  1268*  glee  alno.  Globe,  42/2,  822. 
» Globe,  42/2,  4&B,  781 
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posal  authorized  by  the  third  section  ofthe  Fourteenth  Amendment  td  lift  the 
remaining  political  disabilities  imposed  by  that  section  on  many  prominent 
confederates.”  . : , 

When  Sumner  declared  that  his  bill  was  deslgned-to  secure  “equal  rights,” 
Senator  Joshua  Hill,  a Georgia  Republican,  arose  to ; deny  this.  Hedeelared: 
“Nor  do  I bold  that  If  you  have  public  schools,  and  you  give  all  the:  advantages  of 
education,  to  one  class  as  you:  do  to  another,' but  keep  them  separate  and  apart, 
there  is  any  denial  of  a civil  right  In  that."  ” , . ; 

. Sumner  denied  that  separation  was  equality,  and  maintained  that  both,  races 
were  forced  into  inequality  by  being;  separated.  He  asserted  that  ^‘equality-.  Is 
where  nU&realifee;  A substitute  can  never  take  the  place  of  .equality.”  , Although 
discussion  was  principally  centered  on  railroads,  Sumner  also  applied  . the  rule 
to  echoola  He  observed:  ;; ;>  ,.v  .... 

: “Show  me, : therefore,  a legal  institution,  anything,  created  qr  regulated,  hy 
law,  and  I show  you,  what  must  be;  opened  equally  to  ail  without  distinction  of 
color.-.-  notoriously,  schools  are  * public  institutions  created. and;  maintained  ;by 
law ; and  now  I simply  insist  that  In  tbe  enjoyment  of  those  -institutions  .there 
shall.be  no  exclusion  on  account  of  color.*!  : , 

■ Bum nor  then  started  reading  letters  from  Negroes.  One  of  thorn  suggestedthat 
“In  our  public  schools  is  the  place  to  commence,  breaking  dpwh' caste,’.’ ,**;  A resi- 
dent of  .West  ; Virginia  protested;  that  the  local  insane  .asylum-  would  not  accept 
her  son;  but  Senator  Arthur  I.  Boremah,  a West  Virginian  Republican,  replied 
tbat  this  was  due  to  overcrowding  and  not  racial  discrimination,1'  Ultimately, 
Stunner's  bill  was  ruled  out  of  order.  - 

The  next  day,  - Sumner  again  moved  bis  amendment  in  .the  Committee  of  the 
Whole.”  Debate  centered  around;  contentions  that.  Sumner’s  amendment,  would 
destroy  any  chance  for  the  passage  pf  the  amnesty- bill.^.  Sumner  modified- the 
school  clause  to  Include  those  “being;  supported- by  moneys.  deyiVedi  from  general 
taxation.''  A vote  was  then; -taken,;  and  Sumner's  proposal  lost  .by,  30  to29.” 

Sumnerrenewed  his  ttmt-uduiont  La  the  whole  Senate,*  When  Congress  .re- 
turned from  its  Christmas  holiday,  he,  made  a long  speech  urging  his  amendment 
on  January,  15,1872.  He  first  ^protested  that  ‘'among,  us  little  children  are 
iturned  a way  and.  forbidden,  at  the  door- of  the.  common  school,  because  of -the 
skin/!??  He  also  declared  that  “Equality  in  a 11  institutions  created  or  regulated 
byelaw,  : 1s  t * *.  (not)  a ; question  of  society,”  • and ; therefore  “ho  -question  . of 
.social;  equality”  exists.*?  . J.  - 

dumper  decried  separate  schools  and  institutions  of  learning  and  science. 
He- declared  ’ 

,1‘Hiis  easy;  to.  see  that -the  separate  school  ^founded  on  an  odious  discrimination 
and  sometlmes  offered,  as  ap  equivalent  for  the,  common  school,  is  anHi-dlsguised 
violation,  pf-tde.  principle  of  Equality,  while  as  ia  pretended  equivalent  it  la  an 
utter-. failure 

!*A'  slight  illustration  will  show  how  it  falls,'  qnd  hefel  mention,- an  incident 
Occurring.  in  .Washington,  but  which = must  repeat'  itself  where  ever  separation 
is  attempted,  * Colored  children,  living  nCar  what  la: called  the  common  school, 
are  driven  from  Its  doors,  and  compelled  to  walk  a considerable  distance,  often 
troublesome]  and  in  certain . conditions  of,  the  weather . difficult,  to  .attend- -thie 
separate  school.  Oiie  of  these  children  has  suffered  from  thls  exposure,  and  J 
have  myself:  witneeeed , tho  .emptlon.of  the  parent.  " indfleqnMnot  have  occurred 
had  the  child  been  received  at  the  common  school  in  the  neish^-rbood.  Now,  it  is 
idle  to,  assert, that,  children  compelled  to  this  exceptional.  Jqurneyinig -to  and  fro, 
are  in  tbe.  enjoyment  of  equal  fights. Thq,.  super  added  pedestflanism  and  its 
attendant,  discomfort  furnish  the  measure  of  - inequality  in.  oaeof  -its  forma. 


» Globe  42/2,  287,  240. 

. Tlie  poUtical  machlndtloug  over,  amnesty  or 
trovcr&y  itoer  School  SiOreeoUoh,  04  Amer.  £ 
» Globe  42/2,  241.  f 

« Globe  42/2,  242. 
u Globe  42/2,  244, 

» Globe  42/2,  248. 

V Globe  42/A  283. 

>*  Globe  42/2,  272,  • 

» Globe  42/2,  274.  I 

80  Globe  42/2,  278,  / 
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liiereafced  by  the  weakness  or  ill  health  of  the  child.  What  must  be  the  feelings 
of  a colored  father  or  mother  dally  witnessing  this  sacrifice  to  the  demon  of 
Caste?  ■ 

- *«*  .*  * The  Indignity  offered' to  the  colored  child  la  worse  than  any  . compulsory 
exposure,  and  hero  not  only  the  child  suffers,  but  the  race  to  which  he  belongs 
is  blasted  and  the  whole  community  Ishardened  In- wrong.  < . i--'  ■ 

“The'  separate  school  wants  the  first  requisite  of  the  common  school,  Inasmuch 
as  It  Is  not  equally. open  to  all;  and  since  this  la  inconsistent  with  the  declared 
rule1  Of  republican  Institutions,  such  a school  is  not  republican  In  character. 
Therefore  it  Ik  hot  a preparation  for  the  duties  of  life.:  The  child  la  not  trained 
in  the  way  he  should  go;  for  he  is  trained- under  the  ban  of  Inequality.  "-'How 
caii  he  grow  up  to  the  stature  of  equal  citizenship?  He  Is  pinched  and  dwarfed 
while  the  stigma  of  color  is  stamped  upon  him.  This  is  plain  oppression,  which 
you;  sir,  would  feel  Keenly  were  It  directed  against' you  or  your  child.  ? * * 
’ ‘ “Nor  is  separation  without  evil 1 to  the  whites.  The  prejudice  of  color  is  nursed 
When  it  should  be  stifled  . . . ‘ the  school' Itself  must  practice  the  lesson  (of 
equality) . 1 Children  leant  by  example  more  than  by  precept.  How  precious  the 
example  which  teaches  that  all  axe  equal  in  rights.  But  this  can  be  only  When 
all  com  Ingle  In  the  Common  school1  as  in  Common  citizenship.  ■.  . .There:  should 
be  ho  separate  school.  It  irnot  enough  that  all  should  be  taught  alike;  they  must 
all  be  taught  together.  . . . nor  can  they  deceive  equal  quantities  of  knowledge  in 
the  same  way,  exc6pt  at  the  common  school.-  ' ■ : • . , ■ • 

".  . . But  even  where  a separate  school  is 'planted  it  is  inferior  In  character. 
No  matter  what  the  temporary  disposition,  the  separate  school  Wilt  not  flourish 
as  the  common  school;  . . That  the  two  must  differ  Is  seen  at  once,  and  that 
‘this  difference  Is  adverse  td  the  colored  child  is  equally  apparent  For  him  there 
Is  no  assurance  of  education1  except  In  the1  common  school;  where  he  will  be 
under  the ; safeguard  of  all.  White  parents  will  take  care  not  onlythat  the 
common  school  Is  hot  neglected,  but  that- Ita  teachers  and  means  of  Instruction 
are  the  best  possible,  and  the  colored  child  will  ‘have  the  benefit  of  this  Watchful- 
ness. This  decisive  consideration  Completes  the  irresistible  argument  for' the 
common  school  as  the  equal'  parent  of  all  Without ' distinction  of  color.’*  * ! 

Suhmer  analogized  other  Institutions  of  lSaniingor  science,  churches  and 
cemeteries,  “public  In  character  ah d organized  by  law;”  to  schools.  He  declared 
that  separation  would  he-  insulting : to  Negroes.*4  He  also  scorned  two  Ohio  deci- 
sions which  held  that  a mulatto  .child  would ’be  entitled  to  go  to  school  ontyif 
he  had  a'  sufficient  ainbnnt  of  white  bloOd  in  him  to  :be ' generally  recognized  as 
white.1*  . Sumner  concluded  with  an  extensive  peroration  on  the  Declaration  Of 
independence  and  color  prejudice:  He  reasoned  that  since  the  original  Cdustitu- 
tioh  did  not  mention  color,  “Equality  is  the  snpreme  law- of  the  land,-  ’fend  the 
judges  in  every  -State  shall  be  bound  thereby,  anything  lti  the  ConstttritiOh  in- 
laws of  any  State  to  the  contrary  notwithstanding.'  ’’  This  he  derived  from'  “the 
original  text  of 'the  Constitution,  in  the  presence  of  whlch  you  might  aswell 
undertake  to  make  ta  king  as  to  degrade'  a feliowrCftlzen ' Vm  account  of  his 
skin.”**  Not  once  in  hte  lengthjr  discourse  did  Suihner  mention  the  Fourteenth 
Amendment  ■ " ■ !I  ;v'  • ' - - - - ;i  •'  ----- 

. TwO  days  later,  gumne*  Was  again  engaged  in  advocating  his.  bill  by  redding 
letters  from  Negroes  ana  Others ’supporting  it,  ' One  iOtterfrom  asehool  con- 
troller Beading,  Pennsylvania, . stated  that  the  Colored  school  was  situated  away 
from  the  populated  part  of  the  city;  ahd^thelr  children  had  to  Walk  several  mties 
through  Inclement  winter  weather,  to  go  to  school.  The  controller  stated  that 
he  had  ordered  four  colored  children  admitted,  to  a helghborhOod  whlte  schOOl, 
bfat  the  school  board  threatened  him  Wltlfiinpehcbment.'and'rettVrii  of  the  colOrOd 
children  to  their  school.  Sumner  declared  that  this  letter  was  evidence  that 
separate  schools  were  not  equivalent,  and  placed  a hardship  pri  Negroes.”  Like- 
wise  aii  article,  w^s.read  which  described  the  burning  .of  colored  school  houses  in 
Texas.  Sumner  added:  “A  separate  school  becomes  at  once  an  indignity vfo  tlie 


Bren  If  accomnio  flatly  us 
Ip  the  process  of  nubstl- 


“Globe  42/2,  384,  Sumner  also  stated : 

“There  can  be  no  substitute  for  equality ; nothing  but  itself, 
are  the  some,  os  notoriously  tliey  are  not,  there  Is  no  Equality. 
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race;and  also  a mark  aad  target  for  the  arrows  of  their  enemies.”  “ ;He  also  read 
a letter  from  a Negro  lawyer  who  was  a professor  at  Howard  University,  which 
stated  that  so  matter  how  good  the  educational  facilities  were,  a Negro  could  pot 
be  properly  educated  4<lf  he  is  trot  made  to  fed  hr  the  common  school,- the  academy, 


and  respected.1'  “ Simmer  read  yet  another  resolution  demanding  equal  treat- 
ment in  public  schools  and  other  places  of  learning  drawn  up  by -professors  and 
students  at 1 Howard  University,  which  denied  that  this  > had  any  relation , .to 
social  equality.  He  declared  that  the  “separate  school  has  for  its  badge, inequal- 
ity,” and  urged  that  this  was  cohtwury  “to  the  promises'  of.  theiPecla ration  of  In- 
dependence.*’ Sumner  concluded  by  reading  with  approval  froo  ■ a report  from  the 
trustees  of  the  colored  schools  In  the  District  of  Columbia,  as  follows  :> 

JiIt  is  our  judgment  that  the  best  Interests  of  the  colored  people  of  thlscspltal, 
and  not  theirs  alone,  but  those  of  all  classes,  require  the  abrogation  of  all  laws 
and  Institutions  creating  or  tending  to  perpetuate  distinctions  based  on  color,  and 
the  enactment  in  their  stead  of  such  provisions  asshall  secure  equal  privilege  to 
all  classes  of  citizens.  The  laws  creating  the  present  system  of  ^separate  schools 
for  colored  children  In  this  District  were  enacted  as  a temporary  expedient,  to  meet 
a condition  of  things  which  has  now  passed  away. ; That  they  recognize  and.  tend 
to  perpetuate  a ‘cruel,  unreasonable,  and  un-OhrlstlaU'  prejudice,  which  has  been 
and  is  tbe  source  of  untold  wrong  and  injustice  to  that  class  of  the  community 
which  we  represent,  is  ample  reason  for  their  modification,-.:  The  experience  of  this 
community  for  the  laflt  few  years  has  fully  demonstrated  that  the  association:  of 
different  races  in  their  daily  occupations  and  civic  duties  Is  ns  .consistent  with  the 
general  convenience  as  It  is  with  justice.  * * * Yet  while  the:  fathers -may  sit 
together  * * * the  children  are  required  . by  law  to  be  educated  apart.  AVe  see 
neither  reason  nor  justice  In  this  discrimination.  v * • ■■■!■.  ' r 

“Children,  naturally,  are  not  affected- by  this  prejudice  of  race  or  color.,  To 
educate  them  In  separate  schools  tends  to  beget  and  intensify  ft  In  their  young 
minds,  and  so  to  perpetuate  it  to  future  generations.  If  It  Js  the:  Intention  of- the 
United  States  that  these  children  shall  become  citizens  in  fact,  equal  before,  the 
law  with  air  others,  wbytrain  them  to  recognize  these  unjust,  and  impolitic  dis- 
tinctions? To  do  so  is  not  only  contrary  to  reason^  but  also  to  the  injunction  of 
Scripture,  which  says,  *Traln  up  a child  In  the  way  he  should  go,  and  when  he 
is  old  he  will  not depart  from  it.*  ”*  ■>■■■> 

" Senator  Frederick  T.  Frellnghuysen,  a New  Jersey  Republican  lawyer  and,  a 
former  Attorney-General  of  that  state,  next  arose  to  suggest  that  many  eotoged 
people  hhd  saved  money  And  purchased- churches,  schools,  and  colleges  for  their 
use;'  He  objected  that  Sumner’S  bill  might  allow  the.more  numerons  whltepopqr 
latfon  “to  Wrest  this  propertyfrom  the  colored- people,”  On  the  other  hand,,  l?pe- 
lthghuysen  noted  that  Sumner  ctmld  not  “make  the  amendment  X propose) With- 
out falling  into  the  absurdity' of  discriminating  against  whites  while-attempting 
to  abolish  the  distinction  'Of  races.*’  Frellnghuysen  therefore  suggested  the  fol- 
lowing exemption  to  “perpetuate  to  the  colored, people  theirs  ownlnstlfcutlon”; 

“Provided,  That  churches,  schools,  cemeteries,  and  Institutions  of  learning 
established:  exclusively  for  either  the  white  or:  the  colored-race,  shall,  not,  be 
taken  from' tbe  cobtrol  of  those  who  established  .them,  but  shall  ; remain  devoted 
to  tl&Olr  llSti*”  ® - . ...^  -v ? : ■ . ^ ^ 

Several  days  later;  Sumner  adued  the  substance  of  this  proviso  to  hte  Mli, 
namely:  ■ ->,i . 

“But  churches,  schools, : cemeteries,  and = institutions  of.  learning.  .estaWfahed 
exclusively  for  white  or  Colored  persons,  and  maintained  respectively- by  the.  con- 
tributions of  such  persons,  shall  remain  according  to -the  terms  of  the  original 
establishment” **•  . -'.is.-.:  . , ..  . . 

: When  Senator  Allen  G;  Thurman,  an  Ohio  Democrat,  and  a former  , chief 
justice  of  the  state  supreme  court,  declared  that  the  whole  bill  wak  unconsti- 
tutional, Senator  James  W.  Nye,  a Nevada  Bepublican  lawyer,  belittled  these 
objections.  To  this  Thurman  replied  that  “I  ain  not  accustomed  to  attempt 


Globe  42/2,  488. 

-i  :•  : . ■:  i ... 

» Globe  42/2,  484.  - f • v 
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impossibilities  . * *■*  mid  therefore  I would  never.attempt  to  make  the  Senator 
from  Nevada  understand  a constitutional  argument  (Laughter)” 

Oil  January 1 25t  1872,  Sumner's , position  received  a grievous  blow,  from  mi 
^etwhile  ally,  Senator;  -Lot  M,  Morrill  of  Maine,  a Radical  Republican  lawyer 
who1  had  played  a promihent  pnrt  ln  anti-slavery  measures  during,  the  ClvH 
War/4  and  who  had  voted  in  favor  of  * je  Fourteenths  Amendment  in  the 
Senate/*  Morrill  condemned  the  whole  proposal  as  being  in  excess  of  Congress’ 
liOwer  under- ‘the  Fourteenth  Amendment  to  enacts  Averting  to  tie  school 
Xf ^ ... 

“Slr.is  lt  -a  right  of  the  Government  of.  the  United  States  to  take  tjie  direc- 
ttota1  of  the education1  i>f 'the' people? ...  ■.  . But  caathey>i  ..  .(take)  the, direction 
of  the  coniMon  schools  ofthd  Stated?  .That  la  the  proposition.  (Thai?  Isjlnvpdiag 
a province,  I reheat,  which  lies ■ outside  the  domain  of. this ; Government.  That 
is  Invading  a province  which  Is  within  . that  domain  which  is  provided for  in 
the  Constltuton  of  the'  United1  States,  when,  it  says  that  the  powers  not  herein 
delegated  a rip  reserved  to' th6  people,  of  to- the  -States. . -That.  is.  a province  which 
yon eannotilnvade.” * . 

1 Senator  Eli  Salisbury,  a Delaware  Democrat,  also  attacked  the  bill,  saying! 

“If  a man  . . . of  his  own  motion  sends  ;his  children  to  the  same  school  to  be 
educated  fh  the  same  class,  ...  then-  he  chriobes  social  equality  with:  negroes 
foi*  himself  aiid  his  children  , . But,  if,  on  the  other  hand,  he  Is  compelled  .to 
. . 1 -.  -send  hls!  children  to  the  same  school,  then  it  is  enforced  aecial 
equality!  . . ” 

Saulsbnry  condemned  compulsory  school  integration,  and  pointed  out:: 

“the  Senator  from  Massachusetts  proposes  to  compel  the  white  people  of  the 
country,  who  are  dependent  upon  common  schools  for  the  education  of  their 
children,  to  send  them  there  to  associate  with  colored  children,  or  to  keep  them 
tit  home  without  the  advantages  of  acquiring  an  education., 

“The  rich  than  Is  not  dependent  upon  common  schools  for  the  education  of  bis 
Children-  eWn  mCn  fn- moderate  circumstances  may-.he  able  to. send: their  chil- 
dren to  select  schools  or  colleges;  but  the:poor  man  who  labors  from  day  to  day 
for  the  maintenance  of  his  family,  with  scarcely  a dollar  to  spare  for  any  other 
purpose,  must  educate  his  children  at  the  common  schools  or  they  .must  go  , with- 
out Oh  edttCatidnl It  is  that  ; clakk  of ; then  against  Whom  this,  legislation.  Is 
directed.  The  children  of  the  poor  men  of  the  Colmtry  must; .be  educated ; with 
Negroes,  while  the  children  of  the  rich:  are  to  be  placed  in  schools  of  a higher 
grade."  ■ ' , .... 

SaUlsbury  then  declared  that  any  of  the  Senators  voting  with  Sumner  would 
hot' seild  bis  child  to  a mixed  school  in  the  South  where  there  were  a large 
mimber  of  Negroes.  He  pointed  out  that  poor  whites  had  just  as  much  a desire 
to  educate  their  children  as  did  rich  ones,  add  that  they  ought  not  to  be  deprived 
bf  the*  ability ’to  obtain  a segregated  educated  for  their  children  because,  of 
lack  Of  funds.  He  predicted  that  Southern  and- border-state  whites  would ; boy- 
'ebtt1tffid‘ tidied  seHbOlfe  atid  that  the  achdOl  system;  would  be  destroyed,  there." 

Sumner  could  htfetd  to' ignore  ;Satilsbury*S  protests*  but  Morrillte  thrust,,  if-  un- 
rebiitted,  might  change  votes*  in  a closely  divided  Senate*  -Sumner's,  reply  to 
Morrill’s  constitutional 'Challenge  was  characteristic.  : He  read  more  letters  from 
Negroes  asking  that  the  bill  be  passed  and  complaining  about  discrimination." 
Ultimately  when  Sumner  caine  to'consHtyitionaUty,  he  declared  i 
“the. Constitution  is  full  of  power;  It  iS.overruimlng  with  power.  I And  it  not  In 
one  place  orlh’tWo  places  or  three  places,  but  I find  It  almost  everywhere*  from 
the preamble  to  the  last'  line  of  the  Wst  amendment.”  ** 

Stunner  urged  Morrill  to  “read-  between  .the  lines"  hnd  to  Interpret  the  Constitu- 
tion by  the  Declaration  of  Independence.  He  rested  ln  addition  on  the  Thirteenth 
Amendment.  The 1 Fourteenth  Anletidment  was  thro*J  . in  as  an  afterthought 


**  Globe  42/4,  495,  See  also  id.  ttt  L 

M Atlrw,  Freedom  of  Choice  in  Personal  Service  Occupation*?  Thirteenth  Amendment 
Limitations  on  Anti-Dlsorimindtlon  Legislation.  40  Corn.  L.  Q.  280,  038  (1884). 

« Con  a.  Globe,  89th  Cong,  lBt  Sees.  8042  (1S66).' 
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. ft  Globe  42/2,  App,  9.  see  also  Globe  42/2,  918:  “the  Fefleril  Government  Shall, 
through  United  states  courts,  coerce  social  equality  * between  the;  races  in  : public 
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because  Sumner  was  “profoundly'  convinced,  that  the  conclusion  founded  on  the 
thirteenth  amendmentwas  unanswerable,  so  as  to  make  furtber  discussion 
surplusage.”  Sumner' concluded  by  reading  a constitutional  rebuttal  to  Morrill 
In  a letter  written ?by  a Negro  whose  analysis  was  as  Imprecise  as  Sumner’s  O’tfn 
thinking,  and  by  threatening  the  Republicans  with  a loss  of  colored  votes  at  the 
next  election,*3  . 

Morrill  was  offended  by  the  threat  of  withdrawal  of  colored,  votes*  and  unim- 
pressed by  ■ SUmner’s  ■ constitutional  rebuttal.  , He  ridiculed  the  arguments  based 
On  tbe  Decl arat lorn  of’  I ndepehderice  and  the  Thirteenth  Amendment.  But  Sumner 
stuck 'to  the 'Declaration  as  a'  isource ■ of  authority even  when  this  theory  was 
once  again  derided  by  Senator  Matthew  H.  Carpenter,  a Wisconsin'  Republican 
lawyer;"'  'ii-n  o *>  -umV!  • • 

Under  questioning  by  Thurman,  Carpenter  supported  the  bill  In  respect  -to  pub- 
lie' schools, -He  said-: *k:'.  ' s;:  r,.  ■ ■ i 

“I  have  no  doubt  of  the  power  of  this  Government  under  the  fourteenth  'amend- 
ment . . . to  say  that  a colored  man  shall  have  his  right- lb  the  common 
school  ; , V . Tlib  dlStiflctioii'SeehiM  to  me  tobebVoad  luid  clear'  and  well-founded 
between  those ' Volt^ht&ry  'inhtitutlohs;  whether  incorporated ' or  -not,  which  we 
ought  hot  to  Interfere  with;  and  those  great  institutions  which  are  supported  by 
law  and  maintained  by  general  taxation.  . . . Now,  to  hay  that  the  children  of 
one  class  of  citizens  shall  not  have  the  benefit  of  u common  School  supported  ut 
the  public  expense  b$  general  taxation \ . is  a thing  which  I never  will  counte- 
nance orfciVethe  slightest  silpport  to.”  “ 

Thurman  answered  thill  this  , was  not  the  question,  that  ho 1 one  suggested  that 
Colored  children  be  excluded^from,  school.  He  said  that  the  Issue  was  whether 
the  federal  government  cdlila  proscribe  state  regulation  and  require  Integrated 
schools.  Carpenter  replied  that  thd  bill  (lid' ndt  Interfere  with  state  power  to 
regula  te  schools  except  In  the  ode  instance  authorized  by  the  Constitution,  namely, 
to  prevent  exclusion  of  colored  children  froth /school" 

On  February  5,  Carpenter  prdppsed  nn  amendment  designed  to  limit  .the  bill 
to  schools  maintained  fit  public.  ’ expense  or  endowed  for  public  use,"  and  ndt 
merely  those  incorporated  ay  state  law^3  The  next' day,  Senator  John  Sherman, 
an  Ohio  BepubHdan  laWycr  who'  had  voted  for  the  Fourteenth  Amendment,  de- 
fehded  ihe.t^nsUtutioballty  qf  Sumtie^’s  bill,.  Idler  aHa;te  gIVe  to  Negi'oea  “the 
fight  tp’  pftrtrdlpate  in  your  mmol  fatid'  which  is  collected  alike  of  black1  and 
white.  , “ Shmfthha  fatfidted  tofche  frbmeges  ah‘d  lihhtitihlties  Clause  as  the 

basls;ior!Cohg^^’;pbW^r,',ahd/thhn  ^Id'tha’t  ohd  of  tM  privileges,  was  the  right 
to  egual;  Detection'  of'  th^  'Ihw.  TS&  ■ thd subject  • eveh  - ih’ore  When  lie 

caipo tQ thes^hbolclapisei^tying:’ . 1 

"Il  ls  the  privilege  of  eVfefcy  ^person  borti'  th  this  comitry,  of  every  inhabitant 
of,  the  Qountry, , whether . b.qrn  here  or  not,  of,  a certain  age,  fo  atWhg  bur  public 
schools  ^blclT  by  lav^  grS  sot  asldO  fht  thA  public  benefit.  Boys  hnd  girls  go  to 
the  schools.  It  is  tbepriyflegppf  ail,  and  declared  to  bp  sO.  All  contribute  to 
the  tnx'ps  fob,  thplr, support)' nirare  bii^flfed  by  the  education  given  to  the  rising 
generation ; and  therefore  all  'nte1' entitled  to  e^ual  privileges  in  the  public 
schools.”61  ' ' i 
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4T/ftW.  Bot  see  id,  at  816 : ‘'Sou  propose  ...  to  put  the  children'1  together  lii  the 
schools.” 

syl*aniaSle^ubfi^*Y  fohe'wiag  colloquy  occurred  with  Senator  John.  Scott,  & Pena- 

“Mr.  Scott.  . ...  It  applies  to  schools  or  colleges  which1  are -'supported  by  endowment 
for;  public  usC.’  Is  the  language  such  as  to  mnfte  It  applicable  to  schools  and  colleges 
Which,  have  been  , endowed  by  , private  benefactions  dor  the  use  of  the  public  of  any  pmTlc 
ular  clans  that  may  be  onume rated  ...  ' ... 

Ml.  Cab^rntsk,  That  Is  the  Infeptldn  of  tt,  and  I think  It  does,  tf  the  endowment 
1*  for  public  urn,  then  the  publta  are  entttted  to  the  benefit  of  It.  ■ ■ 

■ "Mr,  Scott,  I>o  1 understand,  theh,:  that  the  proposed  substitute  would  control  :the 
Intention  of  the  benefactor,  tf  he,  in.  making  the  endowment,  has  iba(te  It  applicable'  only 
to  certain  classes  and  conditions?  ' 1 

"Mr,  Carp* NTae.  No,  Ur/ 1 Should  not  understand  that  to  be  ah  endowment  for  a public 

liftd:  ntit'TAP  A nnffHmilAp  nvwt  hnaalfiMl  mia  I atwl  fMa  waiitrl  naf  avannliln  I* 
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Considering  the  fact  that  Sherman  did' not  limit)  his  discussion  to  citizens,  and 
also  considering  the  fleet  that  the  Privileges  and  lmmunitles  Clause  Is  limited  not 
only  to  privileges  of  citizens,  but  privileges  of  national  citizenship,  it  is  dear 
that  Sherman  was  talking  in  very  imprecise  terms  about  the  Fourteenth  Amend- 
ment.- ■'  • " !•:  - •;! 

Sherman's  colleague,  Thurman,  then  arose,  After  identifying  the  privileges 
mid.  immunities  protected  by-  the  Fourteenth  Amendment  aa those  found  in  the 
original  Constitution  and  the  Bill  of  - Bights,  Thurman  declared  that  no  “such 
tight  guaranteed  to'  a citizen  (existed)  ■ as  that  he  shall  go  Jhto1  a common  school 
In  company  with  every  other  child)  that  goes  to- that  t common  school.”  Senator 
George  F.  Edmunds,  a Republican  lawyer  from; Vermont;- who  voted  for  the  Four- 
teenth Amendment,  replied  that  the  Equal  Protection  Clause  of  the  Fourtenth 
Amendment  is  violated  “when  the  law-  of  theStata  . .i)  declares) that  a man  of 
oiie  color  of  hair  or  of  skin  may  send  his  children,  and  the  man  of  another)  color 
of  hair  may  not  send  his*”"  , , -,  •.  . 

The  following, then  ensued:  . ..  . .'  V-  , 

“Mr.  Thubmond.  . . . The  substance  qf,  the  Senator's  position  is  simply  this  : 
that, although  a State  may  give  to  .every  child  in.  It  equal  advantages  of  educa- 
tion, it  shall  have  no  power  of  regulation  over.lts  schooJ$,  That  ia  what  It  comes 
to*  ■ : '■  . ./  . 

“Mr,  Edmunds.  Oh  no.  , ; 

“Mr.  Tiujbma.v.  it  does : let  the  Senator  hear  me  and  he  will  see.  Let  me  turn 
the  argument  of  the  Senator.  Is  not  a female  child  a . citizen?  Is  she  pot.  en- 
titled to  equal  rlghtB?  Why,  then,  do  you  allow  yoiir  school  directors  to  provide 
a school  for  her  separate  from  a school  for  thp  male?  Why  do  yduhot' force 
them  into  the  same  school?  Why  do  youallow  cbe  Stetes  to  separate  the  sexes  in 
the.  schools  if  every  school  that  is  set  up  and  supported  by  public  money  is  neces- 
sarily thrown  open  to' everv  citizhn  of  the  Ciilted'Stdtes?  Will  the  Senator  say 
that  all  the  laws  of  the  Stares  providing  rrtr  a divlsfon  of  the  schools  by  sexes  are 
unconstl  tutlonol  and  infringe  the  fourteenth  amendment  ? He  Cannot  'shy ' that * 
and  if  be  cannot  say  (hat,  lii?  argument  falls,  ,to  - the  grpund, ",  Hoes'  not  the  sep- 
aration exist  by  virtue  of  (he  power  ofregulatioh,  Which  belongstotheStates? 
All  that  can  be  claimed  is  this,  that  In  regard,  to.  schboiB  supported  .by  the  public 
money,  that,  money  shall  be  so  applied  as  thq't,  each  citizen  shall  have  an  equal 
advantage  from  Its  application..  Therefore,  preserving  that  equality,  the  State 
Ip  the  exercise  of  Us  power  of  regulation  pray  apply  a parti  it  to  support  a school  for 
boys-  a part  of  it  to  support  .school  forglrls,  a part.  Of  It  to,  support  a schpol  for 
white  children;  npartof  it  to  support  a school  for  colored  children;  That  is  not 
denying  them  the  equal  protection  of  the  laws  ip  ani'  lense  whatsoever.’  In  ho 
wise  is  it  denying  them  the  equpl  protection  of  the  laWe,  Ih  pb  sense  is  it‘  deny-* 
ing  their  equality  before  the . law!"  “ . 

Thurman  also  said  that  the  biii . denials  people  "the  liberty'  to  Choose  their  Own 
associates  in  the  school,  ahd  that  “if  the  supreme  pbwef  in.g  State,  in  the 
exercise1  of  a wise  judgment  and  discretion,  and.  for  the  interest  ,of  education 
mid  of  Its  youth,  secs;  pf  , to  make  a regulation  tbat  white  'Children  shall  be  In  ohe 
school  and  colored  children' in  another,  t am  hot  in  favor  of  depriving  them  of 
that  right,  of  denying  them  that  liberty.”  Thurman  endorsed  Saulsbury’S  fi&u 
nient  that  the  bill  was  actually  alined  at  poor  whitest  He  notedttmteven  In 
Ohio,  which  had  separate  Negro  and  white  schools,  supported  more  generously 
than  almost  any  other  state  in  the  unidti»<  rich  men  sent  their  children  to  -private 
schools.  Thurman  observed:  / 1 ■ 

“When,  therefore,;  you  shall  force  Colored  Children  into  the.  common  school, 
you  will  not  force  them  into  an  association  with  the  children  of  the  rich/'  (the 
children  of  the  rich  will  nbt  be  there;)  blit  you  will  force  them  IhtO-Soclal  Ihter- 
course  with  the  children  of  the  poor  whites ; and  the;  tendency1  of  yodf  Idw, 
instead  of  being  to  elevate  the  colored  race  to  the  level  of  the  white,  will  be,  to 
pull  down  the  poor  white  child  to  the  level  of  the  black/-  . -,  . Instead  of  elevating 
the  negro,  it  is  to  depress  the  white.  The  rich  mart's  child  gbeg  tOeome  seminary 
of  learning  supported  by  wealth  ahd  the  contributions  of  the  rich;  he  associates 
with  no  colored  child.  . . . b«t.  the  poor  man's  child  must  have  tbht  social 
eqnniity  thrust  upon  him,  or  he  must  Without  education; I say.  froin 
experience,  first,  that  there  IS  no  necessity  Xor  this  ad  mix  til  re'  in  the  school  b ; and, 
in  the  second  place,  that  tbef  worst  enemy" of  the  ^ommon-aehoolpystemconld  not 
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thrust  at*  !fc  than  tbtij  ^epy1-ameu^eut  of  the  .Senatoi!  ;foom 

Senator  Orris  1 fl.  Ferry,  a- Conpectteilt  Republican  iaUryer,  lattacked  the  school 
einiiBe  on  other  grounds.  ueptetad  thfltrthe  blU  didhot  affect  his  state,  which 
always. had  integrated  sehoois,>btrtthe  opposed  aeyfadml  intWfeWnuft iio /fltoije 
control  d^Iared  that  the  legation es.djwbole^&eyend 

the, Jfaual  ProtectlQa^iawb  ,pf , ,the,kUurteenth  Amendment* :'Reua>>r^famfia 

laWyar,,  aMad  t?jat ^Mopli  of  the 'statesSS 


jrh?  constitutionality  of.  the  school  .clan Be.  He:  s/ddi  lt  was,«otr  a , privilege,  or 

; ^ir^Asjc^ii^bPsauBeRelaa.a 
r?ght  te(  Study,  a profeualofli ftthW- owu  e^penee^puraue  ap, Avocation, at  hip  pwp 
cps^^oesjOiat  give  him,  the.rlgbt  to  go  totP  youf  pahRfl  «(*!«>*  ah  Into  any  of  yoqr 
Mhqpla  aud:  ftcaulxe^fawatten  and  eduoafcfom  at  thei  expenaa.of,  the,  State,  or  of 
dther  paopla?  «*3»t ; jSfegrpe»  pajd.  very  llttlaiSeh^l.taxas,  and;jha^ 

argument  that  public  whfwl  tetegratjpp  would  Affect  only  poor^hitea;  and  that 
If  the  federal  g^yeramant^ad  ,the  pem  to  totertore  with  a regulatlpp.  requiring 
conSu^e^**^*”’  ■ ^ .’fflSfti.  aft-,  Pth.er  hft8fulaMot)a.  ,,?Vicberp 

t legislate  au.pducation  far  the  negro 

by  thf>,  side  of  toe,  white,  youcando  eo  afeo  for  the  ppjrpose  of  securing,  an  equal 
proportion,  of  the  teachers,  became  lUpuy,  be,said  that,  tolored,  persona  hare  not 
equal  advantages  unless  they  gre  tougntby  persons  oftoefeown  hue.,,;  And  if  you 
can  do.  it  to  refewmce  to  teaphefft  you  cap  do,  it  to  Reference  to  books,  you  may 
dp-  it  in  relation  to  the  subjects  stu  b®  taught,  U Is,  I repeat,  a,  question  of  power. 
tQnce  sanctupi^y of  tbe.achOQlt  and  you  can.  ussumeentira  control  over 

the  system  and  all  its  details."*  • ' ' ' 1 / , 


^puba^hairmu  ;to 

SfflTnftlifSSLJSfiS  Qa  of  tho,  feqK  ProteSion 

Amendment,  and , into  jftjoqwpto ; actedas  spokesman 
an^leadpi!  f,ofthe  Senate  Itepuhlicangin  ,&$.  Thirty -Ninth , Congress,  spoke 
confined  civil  rightototooseen^  to  the  s^te/apd 
defended  segregation  by  railroads,  fle  opposed  the  whole  of  Simmer's  amend- 
J:!4h  * Tftto  vy«a  , taken  on  Stunnerfs jrfder ttn, toe, amnesty  bllLand 

It  re^mlted  iu.e  tie,  28  to  28,  . (AjdTthe  Etemocrats,  il^e  bd)eral(Bopu1bLicans  and  al- 

moath^f  rtf,  file  spnUmrnJ^emhhiWm*  Oppo^Atftoiemendn^tf  T^Radlcals 


f3i./  i>LJ  1 


^ Jtt  **  tbfs  amendment  of  ,th$  Spnitor  from 

5%'  tfi? achdolft  ffiS 1 rhti  whfyf  omw^of^e 

™ *2}  *h3i  Hi®  V I tho;  Senator  lia^iaatjed  ife  if  >Ib- iaotft  6bJ*H6nSle 

^L,to  Pf dcral  Government  power  to  interfere  In  ttie  rwcmatioaTaf  the^Boliool*  of 

onejuWwit,  |.aQ,npt  pee  how  rp«^«^  ?MK  that%oww  ?n 

Afwj  topics  ttf  e3lJ cfition  t and  HO  wo  sfee  QUA  nc^ now  contimidllv 

*T nlnbfe  42/2,  884.  •’■•••  1|-‘:'-.  , ’'1.  >.n  .-  yi  : .,.•  .v 


■ uiuue  "tei/is,  '■  ■ ■ - J ' ■ "‘J  ■ ■ ■■  ■ 1 : 1 ■■  

A».  4h;  Whew -yjokers  alw  mid:“The  Cblldren’ot  ttte  rich’  Of W middle 
1 1?t*cpi2n<l,  an*tei^«ci«K>]a  for-  their  children;  wilt 
hnurtA  ^ «?’  tor  they  will  not  unbuilt  to  the  doffroi)iitlo&  ^rhlob  tiite  omouflnisnt  nm- 


j™ am™-,*  sr,M  nato  va.„,,rK”ays  s v’fficsass.vat 

ntJlSm 58110  AH1  mulatto  or  be  reared  in  Ignorance  and  vicl.  fThe  friends  of  this  meaenre 
«Ki-  fc6IW;a«  schools  for  the  races  shall  be  provided;  and  Suiiitr'  ^M 

a«.w  araa&.'a 

esS°~«  Spwi?”.^  a aaaa 

**  Globe  42/2*  9 iff,* 

"Globe  42/2, -; 919. 
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i ! Senator  Henry  Wilson; ; Sumner's  Massachusetts  Republicftfloolleague,  warmly 
endorsed  the  combined  bill,  as  “settling  the  question  of  equality  ifi  -the'prlrnttty 
schools  of  the  cttontry  where  so  mttchia’tobe  done  to  educhtethe  rising  genera- 
tion Of  tile  country  ’ to7  forget  caste  and  belle  vein  the  equality  of ; qur  CdmihCtt 
bumnolty.’t*  But  a number  of  the  strongest  btjtpdrt^rs  Of  amnesty -stated  they 
Wouldvotefagainst  thecoinbined  bill  becauBCthey  regarded  Simmer’s  $11  as 
uncohstltUtionaL*  Sdttiabtiry  aleopkedlCted  It  would  break  up  the  Delaware 
‘school  system,**  The  Vote  oh  th&1  combined  measure  Was  33  to  13,  less ‘than 
the  necessary  -tWO1  thirds1  'required  to’pase  the  amnesty  bill,**  • r 1 

v :Gtt;  February  1»,  a but 1 Bimilhr  ■ t6‘ 1 ■SiMnet's  Was  Ititrbduced;it|r  the  'Hotifte,** 
Congressman  James'  G.  Blaln  a Missouri'  Republican  lawyer,  attacked  the  hill 
as  unconstitutional^  and  ijartlcuiariy  'excoriated  the  'school'  Clause  ns'o'Ee1  en- 
forcing social  equality;  -He  n'oted>thAt  hiSstate.hatl  segregated  ^schools;  and 
that  since-  the  facilities;  books;  ahd ’ 1 ittstructiott  'W'aii'-f roe ' and1  equal;  Negroes 
lacked  ho  rights  possessed' by  whites,  add  the  i^6Vieiou:  "td'fOfc^  Negro  !sobtal 
eqnallty  xipon  the  Whibi ' children 1 of*  tftd  CdUntry"  Was  obnoxious.  He'dCClarCd: 
* 1 1 "As  long  US  thewhltb  chUurOn  are  opposed  tO'havmg'  negro  chUdren'assOcIate 
With1  them:  In  OUrschoOjs  I Will  nevef  fofbO  or1  cqbfcCe  them  to  it.  especially  whfeq 
s Uegr’o  Children  can 'get  the  sable  ddUbation  ‘ifa  Separate  i Schools.  Nor  Would 


the  negro  i . 

I1  .■ force  the  White  children  upon  ther  negi'o  children  Contrary  to-  their  Will. 

"The  time  never  was,  and  I hope  .never  will  be,  when  any  pian,  white  dr  black, 
or  any  race  or  natldn  of  ’people,'  Will  'Save  the  legal  tight  to'itoy  society'  or  the 
society  bf  my  children.  The  Slack  and  the  white  man  alike,  whether  ‘tinder  the 
natural,  civil;  orCOmmoh  law,  have  dVer  had  the  Hehreii-born'- privilege  of 
choosing  their  '6wn  society, "and  I;.hopeit  may  "ever continue  so."  * J ! 

Blair  predicted  that  White  ehildred  wo'iild  ber  driven  tb  ^lvate  - schools  if 'the 
schools  were  integrated,  the  schobl  system  Wdulfl  bd  abolished;  ahdNegroea  would 
be  Without  edricAtlOn, ' fie'  'said  that  - NegrOes  Were  "hot;  demanding  integrated 
schools."  . ,'.••• 

Congressman  HenryD;McHebry/  a Kentucky  Democratic  lawyer,  also  decried 
the  bill  for  "compulsory  social' tftjdality  fend  rise'oeldtloii  With  'ttabae  .whose  cOm- 


I VW*  i«n«U  P UlUQl-  ivva  IM  WO  OVUUUV44  OOl|W*a  UL  TV  ILUOyb 

education,  add  thls  biu ’ftW^a'th^t  child  tosttbn'the  Saftte  seat  with  Ole  iiegro. 
Would  Mbbllsh  the  iehobi  eyStfeMi1  Wthei1  than  Submit  taiufegraVCft' Schools. 1 HC 

'i-'i  '!  .-.lodv?  T-  /jir  i.-’j-j'iu.v  no.'l, 

:*rj  *r4  %ouid  m ajegttea  tp educate'  tk^wrii'tes'niil'caa 

they  had  the  privilege  if  ElS  IdhOoia,  and'  in  bvery-  State  Wtiefef ' a’re  £b 

pbrefr  they  havd/tltaEj^iVR^  State'  Wfe  ^’faW'thx  tftek  q&Wdl 

purposes,  Udr  have'  We  undertaken'  id  'ediiCa1 'OiCm,  udU<i ' We  dd ndt  ipropose 
to  be  forced  to  do  bo  by  despotic  laws.  For  mOiiy  y feaW  We  irad^nb  dOmflibtt- 
school  system  at  all,  and  it  la  only  of  recent  data  that  our  system  has  become 
efficient,  and  after  we  have  paid  the  enormous  taxes  imposed  on  tig  . . I-  (to) 
educate  the  Whilfe  cbUdrCS,  itisarireqabnableto  ask  us  to/tax  ourselves farther 
toedttcatethehegroeewhopayno,taS;,o6mparatlvely speaking.”1*  ■ 
k Somewhat  later,  Congressman  James  C.  Harper,  a North  Carolina  Democrat, 
condemned,  ihd  school, Clause.  Heread^ftoma  Virglniii  Republican  newsi^Ptcr 
predicting  that  .integration  would  detfroy  the  school  system^  He  decried  the 
harkh  penalties  against  school  officials,?  and  predicted  : "Nor  Will  the  northern 
States  be  exempt  from  similar  afflictions/'  He  said  that  Negroes  would  try 
to  force  themselves  into  .northern  schools  *und  colleges.  ^He  concluded,  that  not 
even  Negroes  wanted  miked 'schools- In  the  . South,  and  that  compulsory  untegra- 


uaiofce  42/2,  621, 

<*  aidbe  42/2,  029-8. 
wOlojus  42/2,  §28. 


1 ■' 


« GloW  42/2,  028-$, 

* 01ob«  42/2,11 10*  rt>  * 

■w  Globe  42/2.  App.  142. 

00  Globe  42/2,  Appi  143,  Ho  also  eatcl ; "It  1b  not  deprlviiur  the  colored  qhtldren  of  any 
legal jri^bt  by  oendm^  them  to  sa^avate  schools.  Jj£  F *'  Id.  at  !44. 


*>  Globe  432/2,  App.  SflT, 
^ Globe  42/2,  App.  21$. 
wibid. 

™ Globe  42/2,  App.  $70, 

. ■ j. j * / 

/ 


App,  148-4,  S^e  also  Globe  42/2,  App.  ,18. 
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l^on  wquld  destroy.  the,schoolBystenL?V  .t^ngreasraaq  John.  M.  B(ce,  a Rentucfcy 
Democratic  lawyer,  also  predicted  that  the  school  danse  would  destroy  the 
school  system  in  many  states,  and  that  people  would:  use  private  .schools.1* 

On  May  4, 1872,  Senator  Thomas  F,B&yard,a..Dcmocraticl&wyerfrom  Delar 
ware,  made  a lengthy  attack  on  proposed  school  integration  ip- -tha:  District,  of 
Opiumbla.:  He  first  noted  that  colored  schools!  in  the  District  -had  been  gener- 
ously provided  for  out-  of  taxes  largely  raised  from  whites,  and  that  if  colored 
schools  were  inferior  with  Such:  a generous  provision  for  their  support, ^ It  was 
but  “an  admission...  (of  colored);' inferiority,  an  absolute  inferiority,  a 
confession  of  some  great  defects  which  must  exist  by  the  law.  of,  nature,  and 
against  which  these  puny  efforts , of  human  legislation  will  prove  utterly,  and 
absurdly  fruitless.”  n.  L After  detailing  the  money  spent  on  accommodations  for 
colored  schools,  Bayard,  want  on  to  urge  the.Senate  tOitake  into  consideration' the 
prejudices  of  the  people,  ! -IHe  stated  that  ^there  was  a division  of ’Opinion -among 
the,  Negroes  about  school  integration,  and  that  the  whites  were  overwhelmingly 
opposed  to  it.  He  added  dhat  the  senators  who  iotend  to  vote  for  this  measure 
would  not  send  their  own  children  to  integrated  schools,  . although  they  intended 
toconsign  the  children  .of'  poor-  whites ’-to  such  schools. *?<  ' Bayard  also  predicted 
that  the  rich  would  withdraw  their  children  to.  private  schools,' and  that  school 
lntegtation  would  drive  white  children  .oat: of  the; public  schools  of  theiDlstrict 
and  would-  discourage  skilled -white  workers  from  moving  Into  the  District..: : He 
closed  with  an  attack  on  Bumneris  proposal  as  one  calculated  to  result -in  mis* 
cegenation  by  breaking  down;  race  prejudice  in  children  while  they  were  still 
young.**  ■-  ■■  , 

Three:  days  later,  there  was  some  further  debate  . on  Sumner’s  bfil  to  desegre- 
gate  schools  in'  the  District.  . Trumbull  ■ took  ft;  dim  viewof-it,  .while  Simmer 
and-Edmufida  strongly  Urged  it.?  o; Ferry  urged  . a . local  referendum  on  school 
desegregation,  calling  Bunmer’a  bill  “a' tyrannical  rule  froln  without."'4*  > : 
r/>OnMIay  8,  the  Senate' returned  to  the  amnesty,  question,*1  and  Sumner  imme- 
diately moved  to  annex  his  civil  rights  bill  to  the; amnesty  bill  which  the  House 
had  passed.**  During  the  ensuing  debate  and  parliamentary.'  maauevering,  Trum- 
bull criticized  bis  fellow  Republicans  with  some  warmth  for. saddling  the  am* 
hestry  hill-  with  Sumner's-measure.  The  following  colloquy  then  occur  red: 

>■  “Mr.  Edmund.  How  about  the  right  to  go  to  a public  school.?'  i:  ; 

' “Mr,  Thu  MbUll.  The:  right  to1  go  to  sehoollrt  ftOt  a rivil  right  and  never,  was: 

“Mr.  Edmunds,  What  kind  of  arightleit?  1 =/. 

Mr.  Trumbull.  It  is  not  aright;  ■.< 

- “Mr.  Edmunds.' -What  is  it?  mur.nij.-;  i!‘.  1 • 

- “Mr;- Trumbull.  . It  is  a privilege  'that  yofi  may;  have;  to  go  to  school/ : Does  the 
Senator  from  Vermont  mean  to  force  everybody  to;  go:  to  school ? * . 

“Mr.  Edmund.  ,<  No,  butT  mean  to  force  everybody  to  let  anybody'  go  to  school 
who  is  a citizen  of  this  countrywhowante  tOgo,*^!'  !,•»,»«-.  t 

; "Mr.  Trumbull.  Well,  I1  think  you  'cannot  do  any  such  thing,  .- . . I -deny  ’his 
right  ad  nmember  of  Congress  tof orce  anybody  into  -'a  School  or  to  foi’ce  any- 
body to  take  anybody  in  to  a school.  , The  Senator  . . . is  not  specking  of 
the  District  of  Columbia.  he  Id  speaking  of  a.bill  for  the  country,”  **  , 

Ferry  then  chimed  In  to  >u.v  that  Negroes  were  not"  denied  ally  : rights/ in 
the  District  of -Columbia*  and  that;  it<  was  J"prtoisely.tthe.  same- for  bJ&cksas 
for 'Willies  In  this  District,''  Trumbull  re-echoed  this  -point -and  thanked  Ferry 


" Oltbe  42/2,  App.  art.  • •'  ' •••"'  • 

<* Globe:  42/2,  App.  507-8.  Bee  also  M/.at  888.  ...  r . ■ . ..  . 

■*  Globe  42/2,  App.  358. 

” Globe  42/2,  App.  S5S-0.  He  euld  at  855 ; -.  - 

“Senators,  there  ts  not  a Senator  on  this  floor  who  expects  h Is > children,; . , ;evor  to  go 
to  those  schools  and  to  be  subjected  to  this  contact,  who  will  vote  for  this  bill : rot  onocuot 
one.  They  may  condemn  the  children  of  their  brother  white  men.  whose  poverty,  compels 
them  to-  send  -their  children-  to:  public  schools,  they  tnay  seek  to  compel  them' to  this ‘con- 
tact, . but  ■ they  .wJU  be  very.-, careful  that  they  are  not  personally.'  the  aUaicrS'  :ln  such 
results.-'  . r •-  ,-  - - . 

“No,  sir.  no  blue-eyed,  fol ^hatred  child  of  nnySenator  on' this  floor,  no  little  grandchild 
at  that  time  of  Ufe  when  children  are  so  open  to  mere  tmpreauloii;  and.  especially  to  evil 
Impression, - will  ever  bOpermltted  to  buffer  by  this  proposed  .contact.  .They  may  condemn 
others  who  are  poorer,  but  they  will  be  careful  to  Save  their  own,"  : ' - 
« Globe  42/2,  App.  855-7.  «-  -■  ••• 

"Globe  42/2, 8128,  *V  .--A  ui.i-- 

“ Globe  42/2,  8124-5.  •’  -fi  ■ • j i-lv 

11  Globe  42/2, 8178.  l . o ; - ; - • . ,\- 

" Globe  42/2,  8181.  . 

«>  Globe  42/2,  8189. 
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for  his  tomark,  andpOInted  ;oli  t ' " th  at"  thereisnodisc riminntihn* 1 ' In  the  District 
schools,  Forty  Added b'-;  ' v:  fy ■ ' VY’-.  v-1’ •'  ' ' 1’  " : : ' 

"The- ‘Sdme!  facilities,  the  same  advantage*,  the  same  Opportunities  of  educa- 
tion  are  given  to  the  wbitechlM'  ahdthe  black  childm  the  District  of  Columbia 
to-day.'  ThO'bniy  difference  ie'^bat  they  do  not!  receive  thoae  equal;  facilities 
fthd  advantii ges ' la  the  same  school-roOm and  you -might  as.  well' deny  that  equal 
facilities  and  equal  advantngesekist  in  the  northern  States  * to  the  two  sexes 
Where  thb  sexes  are;  by 'the  action  of  the  authorities  taught  in  different  school* 
rooms  or  school  biiUding8,  as  Wdeny  it  here.”  " ■ 11  ' ’ 

■;  ErtmtiUds  liaked  Ferry,  whether  colored  children  could  go  te  as  high  a grade 
of  school  As  white  children1  could,  and  latter>answetod  in  toe  affirUmtive, 
Edmunds  then  asserted  that  it  was-  no  more  equality  * before  the  law  to  segre- 
gate- students'shy  law  thom  it  woiild  < be  to : require1  Negroes  to  useione  'Street 
and  whites  to  use  another  street  ■ Ferry-then  askediKdmtmde,  whether -segregat 
. tion  in',  schools  by;sexih-New;  'England  was  adenialof  right  .and  -the  latter 
replied  tbat-  hedid-motltoow,  but  analogized  racial  'segregation  to  segregation 
bv- color  ofhalBioB'riattvity;  which  he  declared  was- a denial  of  aright  Ferry 
then  asserted  “that  , it  i&hota  dental  of  equhlity  of  right”  ; to  ^have  'different 
rooms  fori  the'  education  ofthe  raees.vffi  • r ■ ' - > M •><  - ' ' ■ ;;  ‘ ;■>  r\;  j *-!; 

1 Trumbull  thendelterotedthat  "golng  ta  school  whs  not  aciVir.right,  and  that 
so  far  as  X knew  the  colored-  people  of  this  country'had  all  the  civil  rights  that 
thewhiteehad,  and  lea-  mitmonmer'toeaU  this 1 a.  civ  11  rights  bill.”,  Trmuhull 
declared  that  Edmund -si  ”x»Hition  abf»ut‘tlie- schools;  was.  indefensible  , . . 

H “I^dolsay,  In  reply-  to  the  -Senator  -from  Vermont,  that  the- .right;  to -got  to 
schoolls  not  a civil- right,  and-  that  the  Schools  are  -regulated  all  over-  the  land; 
and  must  -be; - for  the  (advancement  of : education;  y We r have  graded  * school  b. 
Boys  of  oho  Class  are 'kept  ln  olie  room ; ' of  another  class  ip  another  ;r  the 'girls 
aret  confined- to  one  room-  and -the  boj’s- toanother;buttlils  is  hot  a:  /denial 
of  civil  rights  to  'either.  If  the  , facilities  for  education  are  the  same  nobody 
has  a right-  to:complain.  - Thik  which  the  Senator  speaks  of  as  a civil  right. 1b 

Senatoc  Olivor  P.  Horton,  am  Indiana- Republican  lawyer,  then  asked  Trumbull 
what  kind  of  a right  it  was  to  go  to  school  If  not  a.dvil  right,:  Trumbull:  replied 
that  it  was  "not  any  right  at  aU’f  but*  matter  "to  be  regulated  by  the  localities. 
Trumbull  said  that  the  states  could  abolish  schools;  He  repeated  that  civil  rights 
were  only  those  protected  by  the  Civil  Rights  Actofl866."  , 

Morton  then  replied  that  Summer’s  amendment  did.  not.  require  free  schools 
to  be  malntalned-by  the  states,-. bpt  -where -such  schools  were- "supported  by  taxes 
levied  upon  everybody  without  regard  to  color  , ; . there  shall  be  an  equal  right 
to  participate  in  the  benefit  of  those  schools  created  by  common  taxation,  That 
is  the  point  . ...”  Morton  added:  "if  a.  right:  to participate  in>  these  schools 
Is  to  be  governed  by  color  or:  any.  Other  distinction,  I say.  that  is  a fraud;  upon 
those  who  pay. taxes.'?.  iMorton  concluded  that  ifc  made  no  difference  whether 
the  right  to  go  to  schdol  was  deemed  a civil  right  or  not,  bat  where  taxes  were 
raised  from  all  persons  for  schools,  "there  - is  a civil  (right- -that  there- shall  be 
equal  participation'  in  those  schools.’*  ® ^ 

Senator  John  Sherman,  the  Ohio  Republican  lawyer  who  had  voted  with  Trum* 
bull  for  the  Fourteenth  Amendment,  reminded  the  latter  that  he  was  author  of 
and  leader  in  the  passage  of  the  Civi^Rights  Ad  of  1886.  and  that  the.  four- 
teenth A.irmndmflrnf-.  added  to  Congress’  power  since  then.**  Sherman.  pointed 
to  the  need  to  nilow  Negroes  to  share  equally  in  school  funds,  aud  declared,  that 


\ 


*4  Globe  42/2,  B190, 

*iWd.  ■ _ ■■ ; ; . ,\iS.  - : 

" tHebe  42/2,  8190-1.  He  said:  ()We< have  colleges  in  the  country  anAo .student  who 
applies  there  and  pays  his  tnltton  fecfryon  may  eay,  has  cot  tain  rights  there  |;but *•}%?£? 
not  what  1 understand  to  be  embraced  in  the  general  broad  term  'civil  rights’  Id.  at  3191. 
“*Qlobe  42/3,:  8101;  * The  following. colloquy  then  occurred:  .- 

“Mr.  Mobtow*  i flJbe' proposition  that  I matte  Uiat:whe re W tools  were  supported 


deny  to  "everybody  an  equarrikht  to  participate*  irTth?  benefit  of.  those  schools.. 
“Sir,  Trumbiill._I  never  made  any  auch  statement,  1 ' ' : ^ 


»•  Globe  42/2,  8101-2, 
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Sunmet’e  blUslmply  eafyiedout  the  purposes  oftbe  1666  eet,*  tShenmuiwent 
on  to  point  out  that  the  hill  permitted  private  schools  to:  discriminate,:  but  only 
required  "that  the  children  or  negroes  eh  all  have  an  equal  and  :falr  ahai-eilnthe 
enjoyment  of  that : which  Is , collected  by  ' public  taxation."-  Sherman  then  soidt 
‘Tbe  supreme  court  of  the  Stateof  Ohto  have  recently  pasaed  upon  our  own.law 
in  that  States  which  does ' in  ’certain' Teases,  provide  for  separate.1  schools,  for 
colored  children,  and  have’  held  It- : to-  be  constitutional,  and  I believe  they 
are  right.  There,  in  certain  ^ cases*  defined  by  the  law,  the  colored  people  may 
have.  when ; they ; are ; of  aoertato  number,:  separate;  schools,  and  provision  is 
made  in  such  cases'' as  * that-  for  a -distribution  pro  [refer  of . the  funda  Ip 
ordinary  .bases,  by:  the  common  consent  ; and  cuutpm  of  . every  one  .there,  since 
the  war  Was  over,:  the  .whites  andlthe  blacks  go  to  the  same  schools/' n r[ 
We  inay.  pause  hereilh  bote:  that ’BhOrmon. was  undoubtedly  referring,  to  the 
deciBiohltiSlopfe;  v.  Af  cCotwi.  ^ of  the  previousiday..  He 'had  been  a member  of 
the  Ohio  bdc  for'  almost  80;  years  ati  this  time,  and  had-  been  in 'Congress  for  a 
total'  of  17  years; ; He  Was  a regular/if  not  a 'Radical  Republican.  He  bad  voted 
with  the  majority  for  all'  pH  itareconstruHionuieafeures,  and  .even  voted  to  iui-r 
peach  and  remove  President  ' Andrew  Johnson, : He  had  participated  actively 
lit  the  debates  on  the  Fourteenth  Amendment,' and  .voted  for  it  when  on  Its  pas, 
sage.  He  had  just  .been  speaking  about  the  constitutionality  lot  Sumner’s  bill 
under  the  First  Section  of  the  Fourteenth  Amendment  and  defending  It  from 
Trumbull's- attacks,-:  Hehce,  When  this  veteran dawyer  and  legislator  affirmed 
the  i correctness  of) the-ifcOonn  decision;  It  adds- the  strongest  possible  weight 
to  the  case.  In  other  words,  Sherman  affirmed' the  constitutionality  , of  having 
local  school’boaids:  set)  up:segregated  schools  or  desegregated  schools,  under  au- 
thority of  law,  in  accordance  with  local,  sentiment  in  the-area.- ; v 
- Sherman  reinforced  (this  position'’ by  pointing' out;  that  Ip  many  Ohio  ^wn- 
munittes  there  were  ilntegrated  schools  and  that  - no  problems  - resulted,-,  as < the 
white  rind  Negro  children  goto  along- well  together.  He  sald  that  In  “northern 
States  . . not1  the ; social'  distinction  bnt  the  distinction  ■ of ; rights’’,  soon  dis- 

appears: He  addbd -u-  ;' -■ 

“In  the  southern  State  my  opinion  would  be  that' for  a time  it  might  be  a matter 
of  municipal  regulation,  It  might  be  a matter  of  convenience  assented-  to  both  by 
whites  and  blacks  to  keep  than  In  separate  schools,".**  : 

Senator  Arthur:  I.  Boreman,  a West  Virginia  Republican  and  former  state 
judge,  also  dented  teat  fchool  segregation-violated  equal  rights;** : Senator  Fran- 
cis P.  Blair,  a: Missouri- Democratic  lawyer,  likewise  advocated  separate  schools 
for  Negroes  Trumbull  once  agate’ called  Sumnerie  bill  a “social  equality  bill,” 
just  what  the:Det&ocrats Were  calling  dt*  : 

Ferry  teen:  moved- to  amend;  Sumner's  by  strlking  out  the  school  clause..  He 
first  advocated  local  control  over  the  schools.**  He  then  noted  that  the  Negro 
population  of  the  District  of  Columbia  was  rapidly  Increasing,  and  that  if  schools 
there  were  Integrated  It  would  drive  the  whites  out  of  the  District.  He  referred 


.“Globe  42/4,  Sl&3.  He  said  that  the  i860  act  does  not  protect  them  In  their  right  to 
the  enjoyment  ot  money  collected  front  them  and  from  other  Cmsens  of  the -United  States  for 
the  education  of  their  children,  but- that  discrimination's  are  made  on  account  of  race,  color 
and  previous  condition  of  servitude  ...  In  the  right  to  have  one's  children  educated  at  the 
common  school." 


“Globe 42/2, 8103.  ■ . r . - 

, 

Globe  42/2,  Sloth . , .' 

M Globe  42/2, 819ft.  Be  said ! ‘ , : ? 

■ "It  ta  said  hero  we; are  denying  equal  rights  to  the  colored > and  white  people  In  the 
schools.  I deny  It.  The  same. provision  In  resaid  to. schools. exists  in.  reference  to  the 
white,  and  colored  children  of  the  country.  In  most  of  the  states.  It  Is  so  lh  my  State. 
It  Is  true  that  there  are  separate  schools,  * “ ' * _ ' 


colored;  but  nevertheless  the  provisions  of  the  school  laws -from  beginning  to  end  apply 
precisely  to  the  one  an  they  do  to  the  other;  and  it  Is  Just  as  much  aviolatkm'of  me 
wgbt  of  a White,  tend  to  keep  him but  of  a.  black  school  as  It,  Is  of  a black  child 
to  keep  bun  out  of  a’ White  school,  If  we  ate  narrowed  down  to  such  a'  proposition  as 
that.  The  time  will  come,  I have  no  doubt,  when  these  distinctions  wifi  pass  away 
la  all  the  States,  when  school  laws  wilt  he  passed  without  this  question  appearing  upon 
tho  face  of  those  laws;  but  It  la  not  so  now,  and  for  the  present  I am  willing  to  allow 
the  laws  of  the  State,  to  remain  ns  they  are  where  they  provide  schools  for  both  classes." 

* Globe  42/2, 8281.  See  also  id.  at  8268. 

“Globe  42/2,  8284.  , . . - . 

“Globe  42/2,  3287,  where  hb  declared : "And  hence,  whett1  an  effort  is  mnde  directly  by 
Federal  legislation  to  dictate  *0/  the  local  commu  nities  what  Is  most  expedient  ad  to  the 
management  of  the  particular  schools  under  their  care,  you  are  commencing' a species  of 
legislation  whom  prmflple  la  It)  my  judgment,  fnt'jl  to  the  school  system  of  the  country." 
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to  the  law  of  Ohio,  which  permitted  euob  district;  to: have  mixed  or . separate 
schools,  and  rend  from  a newspaper  account  of  the1  AfcGtmn  decision.  He  said 
that  the  Ohio  Supreme  Court,  a majority  of  whose  members  were  Republican, 
had  upheld  separate  schools  under  the  Fourteenth  Amendment,  and  added : 

“I  believe  that  that  decision  of  the  supreme-court  of  Ohio  is  good  law.'  There 
is  nothing.  then,,in-.the  establishment  by  different  communities,  as  each  .may  think 
It  expedient  for  itself, :of  separate  schools,  In  conflict  with  the  fourteenth  amend- 
ment; and  the  proposition 'with  respect  to  Schools’ therefore  is  .simply  by.  legisla- 
tion by  Congress.  without  any  constitutional  provisions  demanding,  it,  acting  com- 
pulsorily upon  all  the1  school  districts  In  the.  TFnlted  States.,,##  - . 

Ferry’s  amendment-lost  by  the  narrow  margin  of  26  to  2d. . Those  for  his  motion 
included  thirteen  Democrats,  three  southern  Republicans,  andnlne  other  Repub- 
licans, two  from  Ooimecticut  and  one  eacb  from  Illinois,-  Indiana/Iowa,  Nebraska, 
New  York,  Pennsylvania,  and  West  Virginia;  ^ Trumbullpirobablycaat  the  most 
significant  affirmative  vote/  Bight  southern:  Republicans  'Voted  , in  the  negative, 
.loined  by  eighteen  northern  Republicans.  Ten  ofthese  had.  voted  for  the  Fouiv 
tcenith  Amendment  as  a member  of  the  Senate,  and  three  as  amend)  ear  of -the  House 
of  Representatives: . Probably  the  most  significant  vote*  to  retain  the  school 
clause  was  cast  by  Sherman,  who  had  just  affirmed  the.  constitutionality  of 
Segregated  schools.*^ ' ’ ■ ■ ■ - r 1 

Blnlr  then  offered  the  following  amendment:  :•••.'  • 

= • “The  people  of  every  city,  county  or  State  shall  decide  for  themselves:,:  at  an 
election  to  he  held  for  that  purpose,  the  question  of  mixed  or  separate  schools 
for  the  white  and  black  people."111®  '■■■■:■  ■>:/■;.  . : 

Senator  -Tames  I*  Alcorn,  a MlsftiBBippi  RepubUcah;  lawyer,,  them  spoke  In 
favor  of  local  control  over  schools/  He  stated  that  the  legislature  of  Mississippi; 
controlled  by  colored  people,  have- provided  i far  segregated  schools,  which  was 
satisfactory  to  both- whites  and  Negroes.  He  Added.  that  -separate  white  * and 
Negro  universities  were  established  with  equal:  endowments  and  concluded  that 
the  question  had  heenr  settled  by  the  legislature  and  he  wanted  no  more  trouble 
about  it  Sumner  replied  to  him  by  reading  from  a paper  by  Frederick  Douglass 
which1  rejected  tbe:  right- of  the  people  of  the  District  of  Columbia  to  vote  on 
whether  schools  should- he  desegregated^  . Sumner  added]  ■ 

"You  are  called  on  to  decide  whether  you  will: give  your  sanction*  to  a system 
of  caste  which  go  long  as  It  endures  will  render  your:  school- syOtem  a nurtery 
of  wrong  and  injustice,  when  ’It  ought  to  he  of  right  -How  ckn  you  expect  the- 
colored  child  of  the  white  child  to- grow  upi  tothose. relations  Which  thtey  are  to 
have  together  at  the  ballot-box  if  you  begin  by  degrading  the  Colored  child  at 
the  school  and  by  exalting  the  white  child  at-  the  school?  Train  ilp  the  child 
In  the  way  heshor.ld  go.-  'There  are  Senators  here- who  would  train  children  in 
the  way  they  should  not: go.”- .s  - 

Sumner  then  read  from  another  pij.per  by. Douglass,  as  follows:-  . - 
11  ‘Throughout  the  South  all  the  schools  should,  be  mixed..!.-- . , Educate  . the 
poor  white  children  and  the  colored  children  together,  let  them  grow. up  . to.  know 
teat  color  makes  no  difference  as  to  the  righto. of  a mau,  that  both  the  black  man 
and  the  white  man  are  at  home,  that  the  country  la  as  much  the  country  of  one 
as-  of  the  other,  , . Now,  1°  the  South  the  poor  .white  man  U taught  that  he  is 

better  than  the  black  mad.  . . ,’”1"  ' ' ' i* 

Blair  answered  Sumner  by  upholdingsthe  right  of  local  self-government  and 
the  right  of  the  people  of  the  states  Who  pay  taxes  to  decide  hmv  their  schools 
should  be  managed.  He  endorsed  Alcdrn’s  argument:  that  Congrcssshould  hot 
override  state  laws.  He  observed  : "the-  associations  of  oiir  children  are  to  be 
dictated  by  a central' oligarchy  tea  ted  kfcre  InWaahingto^.’’  Bjajr  said  that 
most  oftheschoolfund8:weredpltecfe^:froih'ta^e$.paidby’wiiitestahdthatthe 
rich  people  could  send  tlieir  children  to  private  schools,  white  the  poor  whites 
would  be  deptfved  of  any' schooling  because  the'  schools  would  be  closed  tf  Sum- 
ner's amendment  phased.  1 Bloli-  jCopCluded  that  the1  schopl  ' clause  was  Uncon- 
stitutional anyway.*®!  : , t J-v  - • 


•*  Globe  42/2,  8268.  . • ■ 

«/Md.  . \ ! 

■“  /bid.  Dodflaw  said : . "Why  xhould  It  d Congress)  not : abolish  the  teaching  of  - caste 
whether  the  people  of  the  District  would  have -it  done  or  . not?"  • - i ■ ■ *■ 

. ■ -,  ... 


««  Globe  42/8,  8289. 


I 


: :.v  f ; 

,IH  Ibid.  Hill  of  Georgia  added  that  most  Negroes  were  c6r)tent  with  separate  schools. 
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Senator  Thnotliy  O.  Howe,  a imdlcarRopublioaii'froin  Wisconsin,  replied  to 
Blair  by  Asst  agreeing  with  Sunmbr's  east*  argument;and  then  saying  that  segre- 
gated  schools  wOuldreQUirC  a double  system  of  schools,  which  would  be  more 
eSpensive  than  a single  system.  Howe  concluded  that  authority  to  pass  the  pro* 
vlslonwas  to  be  foundin' One  of  the  three  recently  ratified' amendments,  but- he 
did  hot  say  which  one.1"  Edmunds  Also  arose  to  answer  Blair,  <*aid  that  If 
.it  was  proper  to  segregate  children  by  race  it  would  be  proper  to  segregate  native- 
bom  taiildreh  from  foVelgmbom  children,  children  of  Catholic  parents  from  those 
of  Protestant  parents, ' children  of  Methodist - parents  from  those  of  .Gongrcga- 
tionaUst  parents,  and  children  of  Democrats  from!  those-  of  Republicans,  He 
emphasized  that  “If  Color  Is  a distinction  which  is  fit  to  be  leftto  the  States  and 
the  communities  to  declde  upon  as  the  test  of  rightH.  tlien  we  ought  no  to  inter- 
fere.” But  Edmonds  added  in ’reference  to  religious;:  nativity, v and  political 
segregation:  '<  ■' ' V''1’’:  : 1 ■ • ; 

“the  sense  of  all  mankindwould  cty  shaihfe  at  such  a thing,  and  yet  this  IS 
precisely  the  sains  principle, 1 uhles  you  can  maintain  that : this  old  notion  of 
race  ...  IS  one  In  which  itis  fit,  under  thS  constitutional' principles  of  a free 
country,  to  base  g distinction  upon.  The  ncrtldh  bfsexor  age,  Which  the  Senator 
from  Connecticut  alludedtoi  ihaa  nothing  St  all  todo  With’  the  question ; that 
depends  upon  queetibns'  of  fitness  and  deCfency,  as  to  cleanliness  and  good-  order 
and,  degree  education;  and  ail  that,  That' IS  a'  test  which  everybody  can  Under* 
stand,  and  which  you : ihust  leave  to  the  local  jurisdiction ; but  tfaiB  inn  matter 
of1  Inherent  right,  uhlette  Vou  adopt  tpe  slave  doctrine1  that  color  and  race  are 
reasons  for  distinction  aittohgcltizens.”  *“■  - ii  . 

BaySra  then  arose  fcodehoUilcfe'  the  bltl  as  an  unconstitutional  usurpation  of 
local  self-government,  ' Senator  Eugene  Casserty;  a CSHforhlaBemocratie  lawyer 
who  had  once;  beeftCorporatioii'  Ckyftnsel  of  NeW  Turk' City,  made- the  same 
gteCttion;  To  answer  Sumner’S  argument  about  caste,  Casserly  read -from  the 
opinion  of L the  Massachusetts  Supreme  court  in  Robert*' v:  OUtf  of  Boston,1” 
which  he  said  had  first  brought  Sumner  t*,: public  notice,  and  in  which  the' Court 
had  rejected  Sumner’s  argument  and  BUStalhed  pubilC  School  segregation.  Senator 
John  P.  StocktOn,  aNeW  Jersey  Democratic  lawyer;  whosA  expulsion  or  exclusion 
frOm  the  Senate  inl886  made  possible  Republican  control  of  the  Senate  by  a 
two-thirds  majority,  necesary  to  override  President.  Andrew  Johnson’s  vetoes 
gnd  pass  the  Fourteenth  Amendment,  contented  himself  by  Urging  popular 
referenda  and  denouncing  the  blit  for  violating  perSohal  liberty,1" 

A vote  was  then  taken  And  Blair'S ' amendment  lost  by  80  to  23.  One  Pennsyl- 
vania Republican  changed  tb  thO  neguttve  from  the  previous  vote;  and  three 
previously  absent  northern' Republicans  returned  to  Vote ; With  the  majority. 
Three  minority'  Republicans  wore  now  absent; : but  two  previously  absent  Re- 
publicans returned  to  vote-. with  the  minority,  One  of  them.  Senator  William 
Sprague,  of  Rhode  Island;  was  A Radical  who  had  voted  for  the  Fourteenth 
Amendment  and  to  impeach  and  convict  FreBldent  Andrew  Johnson,  The  votes 
of  Trumbull  and  Sherman  remained  unchanged.1'* 

; Alcorn  then  warned  once  again  that  Sumner’s  bill : would  destroy  the  Missis- 
sippi school  system,  and  the  Republican  Phfty'C  mhjotlty  as  well.11’  Trumbull 
also  disapproved  of  Sumner’s  bill  fof ; “forcing  white  ana  colored  children' into 
the  same  schools;  ; ; .“  m a vote- was  then  taken  on  annetlng  the  civil  rights 
bill  to  the  amnesty  bill;  and  a'29  to  29  tie'  resulted:1,  The  vice-president' then 
voted  In  favor  off  Sumner’s  amendment.*11  - . ■ ” 1 

At  the  urging  of  Senator  Roscoe  Obnkllng,  the  property-rights  ininded  'NeW 
Turk  Republican  lawyer,  SUmner  accepted  an  amendment  and  eilmihate  all 
private ' schools 1 merely  became  they  Were  incorporated,  leaving  oniyrthx* 
supported  schools  or  those  “authorized  by  law.’’  Vickers,  a Democrat,  and  Sena- 
tor John  Scott,  a Pennsylvania  Republican  lawyer,  suggested  eliminating  those 


•«  IM<*. 

1IM  Globe  42/2,8260.:. 

i«r  Maas.  IK GuSb.)  108,  208-210  (1848). 

J*  Globe  42/2,  8201. 

Globe  42/2,  8262. 

“'Globe^/i,  8208.  Bldniunds . also  declared:  “The  real  trouble  la.  gia  evinced  by 
this  debate,  that  the  honorable /Senator  from  Intacta  does  not  believe  that  the  right  to 
go  to  a State  school  or  to  a District  of  Columbia  school  Is  a right  that  belong  to  a 
cltlaen  of  the  United  States  Independent  of  color.1’  f&  at  8264. 

n>  Globe  42/2,  8264-6. 
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“authorized  by  low.”  8uin«er  objected,  and  Boremnni  supported  him,  on  the 
ground  that  ail  persona  were  invited  to  use  Institutions  of,  learning  authorized 
bv  law.  Sumner  added  that  Harvard  College  end  Amherst  College  in  Massachu- 
setts were  not  tax-supported,  but  since  they  were  authorized  by,  law,  Sumner 
wanted  to  prevent  them  from  discriminating.”*  Thereafter,  a second  vote  on 
annexing  Sumner's  bill  to  the  amnesty  bill  Was  taken;  Again,  a 28  to  28  tie 
resulted,  and  the  vice-president  voted  in  Sumner's  favor.’”  But  once  again,  the 
supporters  of  the  amnesty  bill,  including  Trumbull,  who  felt  that  Sumner's  bill 
was  unconstitutional,  voted  against  the  combined  measure,  and  the  vote  of  32 
veil  to  22  nay  was  less  than  the  requisite  two-thirds,'”  ■ ■■:■,  - , . 

Several  (lays  later,  Trumbull  declared  that  “I  want  amnesty  so  much;  tlmt 
I will  vote’ for  almost  anything  that  is  not  unconstitutional  to  get  It;”  But  he 
added  that  Sumner's  bill: ‘^bas  been  misnamed  a Qivll  rights  bill,  proposing  to 
establish  social  righto  which  Is  unconstitutional  in  its  provisions,:  and  which 
1 shall  not  vote  for.”  ”0;  Sunnier  replied  to  Trumbull  by  reading  a speech  .by 
Frederick  Douglass  saying  that.  Negroes  wanted  equal  school  righto  but  not; 
social  equality.  .'Trumbull  replied  by  reading  a report  of  a speech  by  a Negro 

professor  saying  tbht  he  wanted  social  equality/,”  . 

- Sumner  then  moved  to  tank  his  hill  on  to  another  piece , of  legislation,  and 
Boremun  moved  to,  strike  out  the  school  .clause."1,  The  latter  protested  that 
“here  it  is  proposed  to  require  that  all  laws  in  the  seyerut.States  providing  for 
common  schools  ai)d  separating  the  races  shall,  be  nullified;  that  air  shall  be 
allowed  to  associate  together  In  the  same,  schools”  .Borepipn  said  that  his  home 
State  of  West  Virginia  had  segregated  schools,  and  , that  these, were  as.gQQd/Qr 
better  tbnn  mixed  ones.;  Sumner  answered,  iurglng  defeat  of  Bpraman’s  amend- 
ment “to  expel  caste  from  the  common  schools  of  the  country.’’ ; Ferry  in  reply 
ridiculed,  the  argument  that  segregated  facilities  denied  equality.  • Thurman 
re-entered  the  discussion  to  say  that  Sumner  hM  never  pointed  to  any  consti- 
tutional provision  giving  Congress  power  to  enact  the  school  clause,.  He  pointed 
out  that  in  the  MeCwn  Case  the  phlp  Supreme  Couft-.eqmposed  of  .five  Repub- 
lican judges,  bad  unanimously  upheld,  the  constitutionality,  of  a school  segre; 
gat  Ion  law,  He  concluded,  that  “of  its  soundness  I dqnotthink  any  good  lawyer 
can  doubt  for  a moment,  [and]  there  is  an  end  of  all  pretense  of  constitutional 
foundation  for  this  bill”’**  ■ • , ••• . ,.,i  . , m;-  > . 

Edmunds  next  accused  University  of  Georgia  officials.  pf  refusing  to  let  cplored 
students  get  the  benefit  of  an  ngrlculturnl  .college  education  under,  tae  federal 
land  grant  act,  and  said  that  Negroes , should ; he  entitled  to , equal  rights  to 
obtain  a federally-financed- education. - Hill  .replied  that  the  university; had  no 
time  yet  to  use  the  fund.1”  Alcorn  once  -again,  urged  that  Mississippi  had 
segregated  schools,  and  that  the*  colored , university  wft8  getting  more  money 
than  the  white  university  at  Oxford  (University  of  Mississippi),  while  Blair 
added  another  dire  warning  about  school  closing.123  Trurabul  1 and  Edmunds 
then  got  into  a dispute  as  to  whether  Georgia  was.  giving  white  students  educa- 
tion In  a university  while  Negroes, were‘deprlv^d  of  such  education.  , Trumbull 
also  reiterated  that  going-  to  school  .was  not  a .civil  right.  Ho  gilded:  , ... 

“I  think  all  persons  should.  hav?  the  benefit;  of  our  appropriation,  and  I think, 
too,  In  regard  to  money  raised  for'schqols  by  taxation,  colored  people  should  have 
It  as  well  as  white  people: I have  always  thought  so.  I entertaln.  no  different 
views  about  that.  But  I do  not  believe  in  legislation  forcing  them  into  the.  same 
schools,  or  In  our  undertaking  to  contm-how  .they  shpnifl.gp  to  school  by  act  pf 
Congress.  I believe  myself  that  you.  shofild  not  .tax  the  colored  people  for  schools 
to  educate  white  persons  exclusively;  X :havp  no,/mob  idea  qn  jthat/1  , ...  ■ ; 

Edmunds  replied  that  if  the  states  could  ’’establish  separate- schook  you  pan  estate 
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its  Globe  42/2^  3302.  Trumbull  alnocnlled  It  a “soflnl  equality  bllV’  thC  next  (lay.  Globe 
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Globe  42/2,  8421, 

Globe  42/2. 3422,  Ferry  said : 1X  „ , „ . / , ‘ . 

“It  is  nonsense,  sir,  to  talk  of  the  necessity  of  educating  yOnth  In  the  emne  building  In 
order  to  vivo  them  ehual  facllltfee,  AdvoutageSrlmmunltles,  rights.  / Whit  butter  whether 
they  be  in  '-tbo  same  building  or  in  different  buildings,-  SO  lift  the  educational  facilities 
bestowed  upon  them  are ldenncall1'  , 

>“ Globe 42/2, 8428.  " •«'  >{  • 'r '.V1"1  . ‘ 

w Globe  42/2, 3424.  * ■’  / - ' 1 

™ Globe  42/2, 8425,  „ . . , . 

va  Globe  42/2,  3423+  altip  SanlBbitty’s  remark.  Itl:  at  8428. 
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lieh  separate  courts  . . .forcolored.men  so  that.they  should  not  disturb,  the' 
bride  or  the  prejudice  ■ . . . of  white  people  ,wh,o;  chops e to  attend  other  courts  as 
BOitOrfi*"  **',  -l  - ::jl  ' , [Vi.'-  s\ l ^ . 

Carpenter  of  Wisconsin  dually  decidedto  break  the^eadloct  by  bringing’ up  :Rii 
Independent  civil  rights  bill  during  an  evening  session  while  ;8umner  was  awijy 
frbm  the  Senate  chamber  and:  while  barely  a Quorum; was. present.*”  He  moved 
ah  amendment  which  eliminated  the  school  clause.*”  v Several  Republicans  ob- 
jected. One  considered  Carpenter's  ‘amendment  ‘ ‘emasculating,  the  bill  (entirely .V 
Frellnghuysen  specifically,  disapproved  of  eliminatii?g~  the,  school  cjause.  ...But 
Senator.  John  A.  .Bogan,  an  Illinois;  Republican  lawyer,  , endorsed  Carpenter’s 
amon/tmgVit  and  argued  for  elimination  of  the  School,  clause  becausja  "It  biter- 
fared  with  State  laws/’  The  (Carpenter  sub^titute  rwas  ; ultimately  adopted  by  a 
rote  of  22  to  20.  The  majority  included  thirteen, Democrats,  one  houtbern  Repub- 
lican, and  eight  northern’ Republicans,  including:  one  from  California,,  Illinois, 
Iowa,  Kansas,.  Maine,  Oregon,  iReunsylvania^and  .Wisconsin.  Probably  tb,e  most 
significant  vote  to  eilmlhate  the  school  clause  was  cast  by  Morrijl  of  Maine. . The 
Carpenter  bill  was  then  passed,^.:: 

. The  Senate  then  took  up  the  amnesty  provision,  and  debated  it  until,  the  next 
morning;  when  Sumner  arrived. , He  moved  to  tack  hlejQfiginnl  bul  the  aninMty 
bill,  protesting  the  “emasculated  civil  rights  bill1’  **  adopted  the  previous  hightln 
his  absence.  He  protested  that  "the  spirit  of,  caste  will  (receive  new  h&nctlon  In 
the  education  of  children.”1"  Rut  Sumner'B  entreaties  were  In  vain.  The  Senate 
rejected  his'  amendment  by  the  lop-sided  vote  of  SBQt  to  and  went  oh  to  pass<  the 
amnesty  bill  by  a -vote  of  88  to  2,  with  only  Bumper  apd.a  :Wesjtern  Rad.loai  yoting 
In  the  .negative.1*  ,.•.«!  . .-i; • >. 

Sumner's -disappointment,  knew  no  bounds,  apd  he  insisted  thi^the  frights  of 
the  -Negroes  had  been  sacrificed  by  his  colleagues.  But  they  told  bun  lhat  the 
limited  bill  'is  ail  that  can  ho  accomplished  at  this  session,1 and  Ms  stricture? 
achieved  no  more  than  to  irk  his  colleagues.11*  Thus,  Sumneris  bill  dleq  for  that 

find  !*  ■'  j,  ■ _ . . ^ ( 

Ferry 'of  Connecticut  aqd  Morrili  of  Maine  renewed  a general  attack  on  it-ap 
being  unconstitutional.™  Debate  commenced  in  the.  House,,  where  acopy.of 
SumneriB  bill  had  previously  been  introduced."  Congressmen  Clarkson  ,!N. 
Potter,; a New  York  Democratic  lawyer,  and  Thomas  ,'Vyhitehead,  ft  Virginiu  Oon- 
servative  lawyer  and  veteran  legislator,  moved  to  allow  separate  accomrnodatlons 
for  .white  persons.?!**  i.;,\ 

Congressman  Benjamin  EV  Butler,  Republican. Chairman  of  the  Judiciary  Com: 
mittee, commenced  his  advocacy  of.  the  bill  by  notlng.that  It  gave  pobody  any 
rlghts  be  did  hot;  already  have  by.  common,  law,  In  which  he  Included  the  right 
to  go  to  a school  supported,  at  public  expense  or.  endowed,  for  public  use.  He 
referred  specifically  to  the  common  law  of  New  England,  England,  and  the  United 
States  generally, (and  said'that.the -object  of  the  bilL.was  to  abrogate, state  laws 
which' discriminated  against: :aiiy  class/ in icxerclslpgthese  .rights,?!; 

- We-  may  pause  here: to  note  that  Butler's  position  aa  tpxthe  common  law . Was 
not  accurate, In  England;  at  common. law  no  obligation,  existed  for  a patent 
to  give  hie  Child  an  education/"  and  it  was  not.  untll  the.  twentieth  century  that 
it  was  finally  held  that  a local  school  authority  had  a duty  to  admit. children 
resident  In  the  area.1*-  In  (Canada,  the  obligation  oflpealBChpQl  authorities  to 
admit  children  seems  to  have  been  recognized  earlier.1^  r in,  Ontario  It  hadibeen 
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“ Globe  42/2,  8737-8.  He  ndded : “I  ask  the  Senate  to  pet  Its  face'  agaltlSt  that  spirit  61 
caste  n6W  prevailing  In  the  Cobubon  schools.  - J<h  at  8788: 
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heldthatseparRtoschoolsmight  be  established  for  colored  children,  iu  which 
casethey  would  haveUo  HghttO  attendthe  common  Schools,1”  but  lino  segregated 
schools  were  set  Up,  they  would  be  entitled  to  go  to  the  common  schools.”’  ;• 
In  the  United  States,  there  was  nSVer'anygerieral  right  apart  from  statute 
tohttend  school.  " Therlghtto  go  to  school  wdSalwaystostL'ictecI  by  such  factors 
as  residence.14*  , In  fact,  at  One  time  in'  some  northern  stOtes  free  Negroes  were 
hot  entitled' to  go  toahy  school.**1  The  school1  directors  were  deemed  to  have 
broad  powers  of  deciding  what  students  should  be  admitted  to  which  schools/!*, 
including  the  right  to  segregate  them  byraee/4*  --In  fact;  that  veryiyehr  the 
SupTeme  Judicial  Oburt  of  MpasOchhsettS,  Buttei/ii  home  state,  had  held  that  the 
rightto  attend  sch'oolwas  a “political  right”  and  not  a private  or  civil  rights1 
This  wUS  precisely  the  dlstlhetrolr  which  Trumbull  had  repeatedly  insisted  on.’r 
By  way  Of  dotjtrris^  although ‘ f to©  NcgtoeS  'had  no  ^mmon-lriwitight  to  attend 
School  ,'eveii  1U  the  slave  states  befotetheClVlI  War-  the1  courts- had-iinaniniousiy 
held  that  they  had  ^ right  tO'ohtaln,  hold;  and  dispose  Of  property/**;  ' ■ > 
Congressman  James  B/Beck/d  Kentucky  Democratic  lawyer, ‘opened  the oppo- 
sition attack  by  decrying  compulsory  school  deaefgregaitf-on  and  asserting  that) 
under  the  declaioRih  xh6  Blauffhie&Hbite'e  Otiitis,  Congress  lacked  power  to  legis- 
late respecting  abate.  OchdOiS;1^.  - He/  too,’  observed- tbh-t  racial  segregation  : was  no 
dffle¥hnt  he  ' prliicdpiW from ‘Segregation  by  sex,-  that  rich  children  could  be  sent 
to  private,  school  so  that  'the  bill' would  only1  affeOt' poor  whites,  rind  the  compul* 
sbiy  desegregation  Svoutd  .dtotroy  the  public1  school  system,^1  ■ Oongrusmnan  John 
T.  Harris,-oh.  imreoonstnioted:  vlrglnia  DOmoemtlO  lawyer,  added  Oo  a ■ similar 
argument  ubout  the  bill's1  Jack  Of  ’ tfonstituttdnftl  foundation  a lOng  p^cati ’on  the 
segregated  public  schools  of  Virginia  and  how  integration  would 'ruin  them)  'r  He 
also 'read  ftoihlofcteto  byddtotoietratora  that  ihtegratibn  in  insane  asylums 
Would  aggravate  the  meinta l illfl^sses  of  people  there,' aftd  that  it  -would  ruih  the 
school  for  tHe  deaf,  duttih  attdttltrid.  He  concluded  that  it  Wohld  oven"  break  up 
the  tfniversdty  of ^rvihgthla.*w. ! 1 ■ - : - - . 

' Another  Democratic  atbnck  came  from  Congressman  Alexander  H.  Stephens, 
a ' GOOVgfa  DemOcfat’  arid*  the  dtetfftgnished  ‘ forrrier : Vlee-FrSaldent’of  the  Con- 
fj^lebacy.  Iii  addltroii  tU  asserting  thO’CCtejULUtlobAl  argument  derived  from 'the 
Slaufihi&'-Hous&  Vaseij  ■ hd  stated  that  Georgia'  Negroes  were -content  with  seg- 
regated  schoblh  and  a segregated  university.1**  He  was  answered  by  a South 
OtttoSna  ‘Negrty  BfejpMblWafl;  GongiVOSiiMn  Aloha©  J.  Ranslef,  who  advocated  the 
'bill  because  “negro-haters  would  not  open  school-houses  ...  to  the  colored  people 
upon  equhl  terms,  ’ Representative-  Roger  Q.:  Mills,  a Texas  Democratic 

lawyer,  added  an  argument-  oh  'the  'lluittedscdpe  of  the  ^Privileges  and  Immunities 
Clause  of  the  Fourteenth  Amendment  and  Congress’  lack  Of  power  to  legislate 
rOgardlhg"  schools  tmder  it.-  He,  too,  issued1  dire  warnings  about  school  closing  if 
the  hill  was  enacted.”*  ‘ , •,  - - - 

The  hast  day;  Beck’  offered  an  amendment  permitting  segregation.’”  His  col- 
league from  Kentucky,  Congressman  Milton  J,  Durhfuttj  also1  a ’Democratic!  after 
a stock  BUtughter-Houie  c<t»ei  argument,' 'also' warned  that  the  school  system 
there would  be  destroyed  by  integration.  He  notefltbat thousands  of  poor  white 
children  were  for  the  first  time  btniig  educated  by  a tax  levied  on  white  taxpayers. 

r -■  ii:.'  ■■ 
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Since  Negroes  paid  no  school  taxee.he  urged  .‘that  they  should,  not  go  to  white 
schools,  . Taxes  levied  on  Kentucky  , Negron,  ware  qs^pxclusively  ^ 9™^ 
colored  paupers  and  to  educate  Negro  children,  hut  becapsejjf  iho  Jayga  nupte®l» 
of  paupers  In  many  counties  there  were  no  colored  sphoolm  He  expressed  tbehOpb 
that  eventually  there  would  he  colored  schools  in  every  , part  of  ^tta.Ptete,  and 
Offered  a-  segregation  amendment  also.“T  Still  a third  school  eegfrega^lon  am«?d' 
ment  was  offered  by.  Congressman  Lloyd  Lown<te?(  a Maryland  fteppb^ouvlaw; 
yer/“  ^Congressman  Jaimes  H.  Blount,  a Oeorste,  Democratic  lawyer,faJ ' 
that*  In  his  state  Negroes  bad, equal  school  faaiQtles,  aad,a#^d|he,U6wa^war 
about  school  Closing  if  lnfegratton  , were  required/®?  ....i;,,.  ,,  i:  r 1 •/ 

i ^Congressman  William  Lawrence,  a former  .Ohio  elate  judge  pnd,aRepublican 
who  had  voted,  for  tee  Fourteenth  Amendment,  vyne  fhe.fliext.  tpspeak.  He ■:  ’ 

whattwds  actually  a legal  biteMn  support  of  (fche,hJtli, , cpii^ete  i$ite  <?tteteci 
cases, and  other  authorities,  supporting  its  ec^titptfonality;,,  ,ty 
, /‘When  .it.  Is  said  'no  Sltate'sbnU  deny  'to  any,  person  the  equal 
these  laws;,  tee  word  'protection’ , must  iwt.be  imdewjteodui  «hy  ;w 
but  must  include  every  heneff t te  be  derived  from  pipte.  ■:  • / Whe® 1 
law  create  and  protect,  and.  by  taxation  .oh  teO  IPoparty  otjaU^PP?1  -*  ^ — r ■ ^’rr- 
institutions  designed  to  care.. for  those  who.  ntfod  their , tne  dictates  of 

humanity-  require  that  equal  provision  should  be.ma.de  ter  all.  Those  whp  share 
these, benefits  enjoy  in  them  andi  by  them  '-the  protection  of  tee  la.w8,’the  benpflt 
of  all  that  results  from  the  -laws  which  create,  .protect,,  and  support  therp,  And 
by  the  fourteenth  amendment,  no  state  shall  dcfly  jto  any  tee  ecjual  benept  of 
these  laws,  and -Oongress  ,1s  charged  with  the  duty  of  enforcing  ■thls  equauty  pi 
hehestsorprotectlon.-, ;/’ ***  .,  .. 

Lawrence- went -on  to  point  out  that  the  "design  of  the  fourteenth  amendment 
Was  to  confer  upon  Congress  tea  power  to  enforce,:  civil  rights/’:  He  quoted  ex- 
tensively from the  debates  in  1886  to  show  that;  the  First  Section  of  ithe  Four- 
teenth Amendment  was  proposed  -by,  Congress  because  of  doubts  aboutj-its  eop- 
stltutionhl  power  to  enact  the  Oivdl  Rights,  Act  of  l886/and  cited  cases  .and  .com- 
mentary on  tee  constitutional  right  of  Congress  to.  nereoact  the  lS0fl,act  -in  1871, 
which  it  did.  He  concluded  that  under  the  Fourteenth  Amendment jtbe  /‘power 
to  secure  equal  civil  rights;  by  ‘appropriate, legielation’isan  express  power,  • *w 
: An . exhortation  from  Congressman  Josiah  R. , -Walls,  ,a ; Florida  Republican 
Negro  faSmer,  contained  a pot-pourri  un  constitutional  tidbits,  followed  by  a plpa 
for  the  bill  to  "open  up  th6commPnschool&'  .< ,.  /’:ifl.  Next,  Congressman  Wlllmw 
8.  Herndon,  a .Texas ‘Democratic  lawyer;  again.  raad,qwiQUS)y  frpi!n  tee 

ter -House  Oases  to  show,  that  teeblllwas  uwottsbltutlouah  and  likewteu  predicted 
the  end  of  southern  school  systems.  • He  noted  that-  the  wWtep  paid.  thd  teXfh  ter 
both  colored, and  white  schools,  iand  teat  they  would,  jSefijsp;  to  ;levy  tpxes  jf  the 
schools  Were  Integrated/®^'  - -,i.  nt.:  ■’  , 

. ; In  the  course  of  a long,  harangue,  Congressman  William  J.  Funnan,  a Florida 
Republican  lawyer, : gave  the  - following  hypothetical : example.  “conditions  of 
Inequality”  .imposed  by. a "states-rights  legislature”. iwhichOqpgrew  Cpuld  legijs- 
late  to  prevent:  •.  .v 

“An  act  to  exclude  all  children  not  clothed,  In  velvet  and  such  Ss  have  ,hlue 
eyes  from  admission  Into  any  public  school  supported  by  public  taxation." ,H 
Congressman  William  H.  H.  Stowell,  a Virginia  Republican  carpetbagger,  urged 
defiance  of  the  threats  to  close  the  Schools  If  the  bill  were  epacred.  said  teat 
half  pf  Virginia's  population  wa's-  Illiterate,  that  sehools  are  only  open  for  flve 
months  a year,  ahd  that  only ! fifteen  per  Cent  of  tee  tolorefi  population  attend 
school.  He  advocated  the  bill  because  "Our  State  constitution,  also  proftdep  fdf 
the  education  of  all  the  children  In  the  Old  Commonwealth;  and-yet  a democratic 
Legislature  has  practically  excluded  them  from  this  privilege/'1*;  In  repiy^  two 
Democrats  read  from  Virginia  Republican  newspapers  approWng  school, integra- 
tion and  predicting  elimination  of  public  education  ns.. a.  consequence/**,'.  One  of 


‘!SJ$»'!tec*  g'l.  40 
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them  alsb  'pohiteft  otfc  that  it  waa  tibmbre  a violation  of- equality:  to.  segregate 
by  rate  than  by'  ^x.  tbat  thebill  was  actually  designs  to  Impose  social  equality, 
and  that  tinder  the  B\aJtiitMdr\II<yU8t>0<iiM  Congress  hadhopower  to  passit/" . : y, 
The'next  day,'1  when  Hone#  debate1  closed-.  Congressman -Milton  T.  Soutliard, 
ati1  Ohio  Democratic  lawyer,  read  from  the  McCann  Case,  noted  that. many  states 
had  school  segregation-;  lAWs;  - and  pronounced  the'  bill  • uncqnstlttitional.1’®  A 
Georgia  DetnocrAt  declared  that  Negroes  were  being  treated  absolutely  equal  by 
school;  segrega-tlolilaWs,  exhorted  the  House  against  forcing  social  equality,  and 
;lsstted;the  totted' wttrhlings  about  abandonment  of  public  schools  if  the  bill  should 
pass/?*  A.  Missouri  Democrat  also  defended  school  segregation,  and  added  r ■ , 

/"‘when  has  PreeSdeat  Grant  ChOsen'to  tube  blB  children  from  a white;scliool 
and  setid  theih  tO  a colored  school?  . ; . Why  have  -we  never  witnessed  the  'civil 
righto’'  advocates/ settlifg  ohe  sohtary  example  of  the  propriety, 'the  advantage 
and,  the  excellence  of  a law  which  theypropbee  teenforoe  against  their  remon- 
strating cbuhtaymen  With  fire. and  aword?;.  '/‘v  Why  do' we  not  see  them', (by  a 
cteMclonfi  cholcc.  . . : Sendlng  thbir  children  tonegrb  schools?-  Why,  sir,  do  -they 
not  do  whht  iheysfjyis  alkHght  and  proper/  before  they'  attempt  to  coerce  us 
Itifo  compliance with !an' act  the 'toast  monstrous. ■.'»'**  . ‘ - - ■ 

, Butler  closed  the debate  in  hlsuetial  sarcastic  manner.  : Hesald:  fn< 

' [ "Again,  We  are  told  that  if  we  do  pass  this  bill  we  shall  break  up  the  common- 
school  system  of  the  South.' ' I assume  this  is  intended  as  a threat.  If  so,  to  that 
I answer  as  Napoleon  did,  'France  never -negotiates  under  a threat.':  I regret  the 
arguitient,  if  it  was  one,  was  put  forward  in  that  form.  ‘Break  up  the  common* 
school  system  of  the  South!'  -rWhy,  sir,  until  we  sent  the  carpet-baggers  down 
there  you  had  not  In  fact  a commoto-school  system  In  tite  South.  [Daughter,]  i'-1" 
Butler  then  scorned  the'  inadequacies  of  the  southern  school  systems,  and 
facetiously  warned  the  southerners  not  to  retaliate  against  Negroes  because  the 
latter  did  the  labor  in  the  South  and  if  they  left  the  southerners  would  be  pov- 
erty-stricken. However,  he  remarked  that  retaining  school  segregation  should 
be  carefully  considered  because  colored  children  were  so  eager  for;  school  that 
white  truanta'mlgbt  retard  them  in  mixed  classes.11*  The  bill  was.  then  returned 
tothe Judiciary  Committee.111 . ■>  "■  ■■■.-,■  :,  - 

Several  days  later,  Congressman  Robert  Vance,  a ‘ prominent  Democratic  ex- 
ednfedemte  tfenowed  the'  debate.  He  observed  that  the  whites  in  hto  State  of 
North  Carolina  likd  cheerfully  taxed  themselves  for  aeparate  colorod  ochools,  and 
that  thtshUl  was;U  social  rlgnts  biu  which  Would  break  up  thegehool  system  for 
.both  racetc  He  steted  thatsince  the  University  of-  South-  Carolina  had  been  inte- 
grated It  had  onlysli  to  niper  students,  and  advocated!  school  segregation, s 
' 1 Cotigresstoan ' Richard  Hi ! Gaiii,  t a South  Carolina 1 Negro  Republican,  .replied 
to  him.  He  srtid  that  although  'studente^had.  left ' the  UniVersltyj  -of'  South 
Carolina,  the  buildings  were  still  there  and  the  professors  still  remained - add 
taught  the  few  who  were : there;  so  that  the  university  < was  not  destroyed.  He 
Added  that ' Intisgrated ‘ Schools’  were  -being  operated ; in  a number  of-  noytherh 
cities,  Without  problems;  However,  he  fchlefly  wanted  the- retention  of  the;  school 
clause  because  without  it  Negroes  in  many  areas  were  being  deprived  of  any 
schooling  whatever/”*  ’ ■ / ■ -/  • - - ■ ,,  ... 
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2ong,Aeo.'4tt/it4$8;  ; V ■ 

, 5ong-  Hec.  4&fti  App.  1-8;  J " > f , 

Cong,  Bee*  48/1,  App.  8-4,'  (Cong,  Bhcjnn  P/Bell).  Bee  also  Cong,  Roe,  48/1,  4003-S 
(Cong,Johti  D*  C,  Atkins,  D.—Teno.):  andTCong*  Rec.1  48/1,  .726,  0 png,  Henry  R,  Harris 

?!») 


_ ong,  Sea  45/1,  Aia  5-  ' ' ■ ■'  f . . 

m 'Cong:  Rec/48/lt  4lftf' ; i - 0 , \ - 

* Cong.  Be*  48/1;  .496^7.  • , a . ; \ . V 

™ Cong,  Rea  43/ly  457-8,  V 

,«* C6ng,1tac.  48/1  "•  , i : . 

'^c^ng.  Ite*;  48/1,  566*-6/  HA  Also  eaid  at:  p<  506i  ■■  v : .-i 

<4I  know  that,  indeed,  some  of  our  republican  friends  are  even  a little  weak  on  the  ecliool 
clause  of  thla  bill ; but  elr,  the  education  of  the  race,  the  education  of  the  nation.  1*  para- 
mount to  all  other^ considerations  , , J* ^ ^ ^ - ' ^ ' 

euta  of  Bchools  In  the  several  Btate9t 

Coritrrefm  in  pardilnfr  the  civil-rightg  bl  _ 

Gf-^ucction  of  California  aho^  that,  under  the  operation  of  taw  and  ^prejudice,  the 
colored  ohQdren  if  that  8 taw . are  practically  excluded  from  aopdoUm  Here  la  a cn^e 
where  a large  c [ilw  of  children  ire  irtowinfc  up  in  our  midst' in  a Stato  6f  ignorance 
and  semi  barbaHsm  / * 16  IHtnola,  too,  the  BUperintend^nit  of  education-  makes  XW* 

statement:  that,  while  the  :law  guarantee  education  to  every /child,  yet-aiich  Are  the 
operations  among  the  echool  tmetoea  that  they  almost  Ignore,  in  some  placea/the  eduction 


} 
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' Several  days  later,-  Congressman  Samuel  S.  Cox,  a New  York  Tnulmauy  Demo- ' 
crat,  opposed  federal  aid ‘to  education"  because  It  would-  be  a^lever  for  integrated 
schools/1*  He  predicted  that  no  matter  what  other  rights  were  given  to  Negroes 
they  would  hover  be  aktisfied  until  they  had  this  on&1TT  He  said  that  they  wanted 
to  educate  white  -students  against  race  prejudice.'”  Congressman  William  Al, 
Bobbins,  a North ‘ Carolina  Democrat,  added  that  not  only  would -the' school 
clause  destroy  the  southern1  school  system,  hut  it  would1  eliminate  southern 
white  Republicans  as  WSll;'  Re  added'that'  Negroes  did  not  want  mixed  schools.4? 
Cain  answered  him 'by 'pointing  out  that  it  was  penal  offense  to  educate  slaves 
before  the  CiVil  'War,  and'  demanded  that  the  school  question;  be  settled.”0 
Ranslor,  Ills  colleague^  also  anaw Ored  the  prior  Democratic  arguments  that  mixed 
schools  would  destroy 'th6' school -System  by  polntlug  ont  that  northern  colleges, 
Such  as  Yale,  Harvard,  WllbUrfOree,* Cornell,  and  Obsrlln,  and  Berea  College  In 
Kentucky;  gll  admitted  colored  students  without  111  effects.'  He  noted  that  whhn 
colored 1 students ; t^ere  admitted  to  rRerea  College,  a mimber  of  white  students 
left,  but!  Soon  they  ■ returnhft.  He'  quoted  a-  report  baying:  -‘There  is  nothing 
like  such  a school  as  this  to  teach  mutual  respect and  to  take  away  sonib 
of ! the  arrogant  superciliousness  of  caste  and  race.”  He  concluded  by  quoting 
another  Writer,  as  follows 

'‘lii  times  past  the  negro  race  has  beCft  the  exponent  of  labor  at  the  South ; and 
It  is,  for  many  yeara  ta  ebine,  to  be  closely  associated  With  it.  If,  therefure, 
this  race' is  to  be  separated  from  all  others  In  the  public  schools;  ahd  even  the 
youngest  children  are  made  to  feel  that  the  race  is  set  opart  for  its  special 
mission  and  destiny  ln  sodetyj  how  can  we  hope  to  make  labor  respectable? 
The  old  badge  of  servile  degradation  will  attach  to  it  not  only  ;for  the  black  man 
but  for  the  white  man.  - To  place  blacks  and1  whites  in  the' same  school  is  not  to 
say  that  the  faces  are'equal  or  unequal.  It  Is  to  animate  all  the ' Individuals 
with  a common  purpose,’  with  reference  to  which  color  or  nationality  has  nothing 
to  do.  If.  color  or  nationality  has  anything  to  do  with  social  affinities,  non- 
proscrlptive  schools  will' hot  affect  their  natural  and  healthy  influences. . . .' 

- “The  class  distinctions  perpetuated  and  taught  by  class  schools  Infuse  a detri- 
mental  Influence  into 'politics;  BlAck  men,  no  less  than  White  men,  should  differ 
on  public  questions;  But  such  difference  cannot  show  itself  In  political  action 
to  any  great  extettt1  as  long  as  ttiCre  is  perpetuated  a distinction  so1  fundamental 
between  the  white  man  and  the  black  aa  that  the  children  of  the'  latter  cannot 
go  to  school  wlth'thbfce  of  ' the  former. 1 Tii  such' -a  ’ case1  class  Interests -wili' pre- 
dominate oyer  those  Interests  which  are  more  general  and  less  personal”^ 

- Debate  began  ln  thfe  Seriate  on  Sdmner’s  bill  on  January  27,  1874,  A number 
of  Senators  had  doubts  abOtii;  the  "constitutionality  of  various  provisions,"  and 
J'erry’ of  GonnectiCut,'and?  Mbrrlll  'Of  Mifne  once  again  reiterated  their  belief 
that  the  bill  was  unconstitutional,  before  it  was  referred  to  the  Judiciary 


1T*  Cong.  Roc.  48/1,  814  8, These  .same  arguments  bad  been  made  ’ In  the  previous 
session.  See  Globe  42/2,  Apia  18-16, 16. 

Cong;  Bee.  48/li6ie.'Ro'tetd:  ;> 

“But  . ;•>  If  the  pivll-rlghta , bill  does  come  back  with  mixed  schools  .out.  the  colored 
members  here,  and  the  colored  voters  elsewhere,  will  not  be  satis  fled,  The  battle  will  rage 
again.  Ton  may  give  them  the 'freedom'  Of  the  inn,  the  railroad,  and  the  theater;  yob 
may  bnrythemmdo  by  side  with  the  white- In  the  cemetery;  you  may  go  farther, 
and  provide  that  - we  shall  all  rise  together  out  of  the  same  mold  In  the  resurrection, 
irrespective  of  race,  color,  pr  of  previous  condition;  but  the  broad  voweled  Africaner 
tongue  will  talk;  and  . r.-;.  will- still  Make  Its  music  of  agitation.  Cion  tie  men  of  white 
persuasion  may  tender  the  forty  ncros,  but  the  Inquiry  still  will  be,  'Where's  your  mule?’  ” 
uf  Cong.  Bee.  48/1,  618..  He.quoted  a prominent  advocate  of  equality  os  follows ; “ 'Hav- 
ing this  regard,  you  will  not  consent  to  have  the  clause  securing  us  from  proscription  to 
public  schools  in' toe  several  States  stricken  from  the  civil-rights  bill  now  before  you. 
It  Ib  to  us  toe  clause  of  primary  Import.  Pnbllc  schools  Inculcate  Ideas,  teaching  the 
rising  generation.  If  toe  rising  generation  Is  taught  by  the  State  to  look  on  the  color 
of  a cftleen,  and,  (as  the. arrangement  setting . them  apart  implies)  to  despise  them,  to 
regard  the  class  as  Inferior,  oile  that  may  be  outraged,  they  not. only,  in  thus  educating 
them,  unfit  too.dosplsed  as  well  as  the  despising  class  to  sit  on  toe  juries,  but  the  arrange- 
ment wars  with'  the  Constitution;  Which  forbids  any  State  froth'  making'  or  enforcing  any 
law  abridging  too  right  of  citizens  , , 

MJCong.  Bee.  48/Lwft.  

* Cong, , Bee.  48/1,  1HM!, , Cain  sold : '“The  gentleman  says  that  he  does  not  desire  that 
tos  rolored  people  shall  be  crowdM^ldto  the  schools  of  the  white  people.  Wei),  I do  not 
think  that  toey  wphld  be  hamnetT by  it*  some  few  of  them  might,  be. ; But  experience  has 
tftughtuatoatlt  Is  not  ^/.ttat-grebt  harin  wjltcome  from  a by  snob  measure.  .1  think, 
therefore,  that  1#  we  imsStoU  bin  we  will  be‘  m&g  a great  act  of  Justice.,  we  will  settle 
tl*be  the  question  of  the  rights  of  all  people.  And  that  is  necessary,  to  Its Auccess." 
c’ong.  Bee.  48/1, 1818-4.  . v 
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Committee.*®  On  March  11,  1874,  while  the  bill  wap  under  consideration,  Sum- 
ner  died.  His  last  wish  was  the  passage  of  his  civil  rights,  bUb*  . . 

Freltnglruysen  reported  the  bill  for  the  Judiciary  (vommittee,  and  uayrpwed 
its  constitutional  basis  to  the  Kauai  Protection  Uiaute  of  the  Fourteenth  APpbd- 
ment.  : He  thrice  stated -that  the  '‘bill  therefore  p*op»rly  secures  equal  fight? 
to  the  white  as  well  as  the  colored  race.” 1M  When  Frelingbuysen  turned  to  the 
school  clause,  he  supported  it  on  the  ground  that  Institutions  “which  are.  sup- 
ported by : the  taxation  of  all,  should  he  subject  to  the  equal  use  of  all.  Subject- 
ing to  taxation  Is  a guarantee  of  the  right  to-use."  He  added : ^ 

“Uniform  discrimination  may  be.made  in.scbopls'pnd.iflfltftuthJiis  of  .learpiug 
and  benevolence  on  account  .of  age,  sex,  morals,  preparatory  qualifications,. health, 
and  the  Uk**-  But  the  aou  of  the  poorest  Irishman  in.  the.  land. . . . shall  haveaa 
good  a place  in  our  schools  as  the  sou  .-of  the  Chief man. of  :.tbe  parish.  The 
old  blind:  Italian,  who  comes. otherwise  within  the. [regulations  f*  an,  afiyium 
for  the  blind  supported  by  taxation*  shall  have  as  good  alright  vo  lts  relief- a? 
if  he  were  an  American  born.  There  is  but  one  idea  in  toeblH  andtbat  is: 
The  equality  of  races  before  the  law."  . ••  ^ ■ , > ; : ^ ' Vjfi  ••  - • . ...  :• 

Fmliughuysen  then  turned  to  the  question  of  “whether  this  MU  aduutB  qf,  tpe 
classification  of  races  in  the  common-school  system ;;  that  id,  Jiving  UPU  seh<W 
for  white  and  another  for  colored  children.”  .He  first  read  to  the  Senatefrom 
the  decision  in  Clark  v.  Board  of  Directors.  *“  In  this  case,  a.  Negro  child,  had 
demanded  the  right  to  attend  a neighborhood  school,  and  the  Ideal  school  board 
said  that  It  had  discretion  to  refuse  admission  thereto,, and  to  inquire  her  to  go 
to  a central  separate  colored  school  in  accordance  with  local;  sentiment,  How- 
ever, the  Iowa  Supreme  Court  held  that  the  beard  had  no  such  discretion  under 
Iowa  lnw,  and  had  to  admit  her  to  the  neighborhood  school.  He  then  quoted 
from  the  decision  in  Btate  v.  McCann,™  inwbi<UVntoe  Obio  Supremc  Court 
had  . held  that . stote -school  segregation  statutes  dp.  not  violate  the  Fourteenth 
Amendment.  Frelinghuysen  then  explained : . , , ...  ■ 

“Thp  constitution  and  laws  of  Iowa  provide  for ( toe  educatlpu,. of  all  the  youths 
of  the  State  without  distinction,  of  color.!  In  Ohio  toe  . statute  [expressly  provided 
for  separate  schools  for  white  and  colored  children.  Therefore  the  decisions  of 
those  courts  afford  no  precedent  for  toe.  construction  of  this  bill  when  enacted. 
The  language  of  this  bill  secures  full  and  equal  privileges  in  the  schools,  subject 

to  laws- which  do  not  . discriminate  as  to  color,  ....  ■ ■ 

“Tiie  bill  does  not  .permit  the  exclusion  of  . one  from  a public  school  on  account 
of  his -nationality  alqhe.  m ■ * 

“The  object  of  the  bill  is  to  destroy,  not  to  recognize,  toe  distinctions  of  race. 
“When  in  a school  district  therC  are,  two  echOQls,  and  the  white  children 
choose. to  go  to  ope  and  the  colored  to  the  other,  there  Is  nothing  in  this  bill  that 
prevents  thetr  doing  so.  ■ ■ 

“And  this  bill  being  a law,  such  a voluntary  division  would  not  in  any  way 
invalidate  an  assessment  for  taxes  fO  support  Buch  ?chopls. 

“And  let  me  say  that  from  statements  made  to  me  by  colored.  Representatives 
In  the  other  House,  I believe  that  this  voluntary  division' into  separate  schools 
wotild  often  be  the  solution  of  difficulty  In  communities. Where  there  still  lingers 
a prejudice  against  a colored  bpy,  . . . because  or  his  blood.  ,.  ■ 

“The  colored  race  havedn  the  last  ten  years  manifested  such  noble  and  amiable 
qualities,  judiciously  adapting  theniRelveatn  the  deniands  of  their  peculiar 
position,  that  we  should  not  hesitate  to  believe  that  they , Will  in  the  future, 
conciliate  and  remove  rather  than  provoke  unworthy  prejudices;  and  there  is 
nothing  in  this  law  which  would  aflfedt  toe  legality  of  Schools  which  were  volun- 
tarily thus  arranged,  one  for  the  white ..ijn'd  the  other  for  the  colored  children. 

9 A m ■ ,+  \ ■ ♦ 


R ee.  48/1,  &4fi-0fll.  See  . also  j?hiir  man's  assertion  tjuit  the  bill  wOs  uncon- 

St* « Cong!  R £c.  48/ 1^4786.  See  also  Cong.  Bee..  4 8 to  Cong;,  2d  Smb.962  (1875)  (Cong. 
Thomas  Whltehe&aj. 


1BaCo5§!  ^60^^3^1^8452*  However,  ah  ox  tiy  thereafter  1 neon  Blatantly 

moved  to  restrict  the  benefits  of  the  bill  to  citizens  because  “I'.do  not  think  that  n neraon 
merely  lending  In  this  country  la  entitled,  as.  a matter  ofrlgbt,  to  tbeboueflt  of  our  schools, 
which  are  supported  by  taxation"  although  tbe.Bqual  Protection  Clause  covers  all  “persons, 
and  hot  merely  citizens,  who, are  covered  by  the  Privileges  and  Immuhltles  Clause.  See 
Cong,  Bee.  48/1, 4081.  i i ./  •, 

1M24  Towa 267  f 1868).  ‘ \ 


i»24  Iowa  267  (1868) . 
m 21  Ohio  St.  188  (1872),. 
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i j “it  it'bfe  askedwhaHsthe  objeettomfo  olHSsiflcatiOnby  iraoa;i  «opa»flto  eohopls 
idr  tolbkedChtldreii''  T-topiy,  • tmt iquestiowieala'  befflxbe  Wiswfened  byi  t^e^pewjn 
■Who'prttpbStftfe1  It*  asking'  hlinselfwhati  woiihJ'toe  theiob jectioa  barrel  mindoto 
i'jils  cMlareh'beltog  *eiuiiudea  ‘frduP'the  fpubitescttoolfl  h^iwaBiitawj&vto 

ltopp<frt'bnU<3<#iint; bf  thefo^upjMriCdliriHHoijihyofsaOBii  wiii:  </•  ..iiiiiKM/ -, •;•><}'» 

' "The*  objection ' to ' such  a law  da  ita  effecti  on'the.subjectsof  itlsittmti  ijit  is 
'((h f"»;f  -tiiiim  in  iiii  .in 

; "The  dbjeetibHtd’  sudha’lnw-onourupart;  la; that  it would- ibe  legislation! in 

'^idlQtiOb  df^ll'eflWiMJWftH8tttaIJprtnciple8'Ol!aiBH»aUB»i;M)i  iintlin  i Jj.mi 

"The  objection  to  the  • la  w ’ Jhf  'Its  'fefltect  : bn  > society  is  tthati iJa , community*  #b 
fleldotrf  mote-  ’jUBt'-tbamltS’  lawfc  f j and  t It  would:  be  perprtuatipg  tbatrtliiigering 
pto}Micegrdwlng-otttJ  ofr  arace'havingi  beenslaves  which  lt-iis  qs.mueb  our 
'duty  toiremcVe'a&R  waB*»ab«H8hjBlaveryjn  .h- «<»>•/  ..«••<:(( •>.»  v-i-h 

? "Th&iiitooiWe  know- that  if  we  establlsh'Separatoschoalsfor.  colored  ^people, 
those1  dcnools'  will1  be ihferior  'to -those (fonthe-whites.  : The  whites-iawi  andwfii 
1 beLthi  dobUnantfacc  and  - rUte/society.!  ^Thas  value  of  the'  principle  oEequelltRito 
government' is-  that  thereby  the'  stoengtbtof  t the  strong:  inures:  to  the. boned  to'  of  itbe 
wecikj  :toe  -wealth  of  the  rich  to' >the- rtllef  of  the  poor,  and  the.  influence  ofitthe 
great  to 'the  (protection  of  < the  ‘lowly. <* : It  tn  ekes  the  fabric  of  society  annlt,  so 
■ that 5 the  'humbler  ‘portions  ■ cannot  shtfer  without  the  i more : splendid  parts  being 
Injured  and  defaced.  This  Is  protection  to  those  Who  neadilt.  ,, 

Frelinghuyeen:  thep.vwent . on , (to : justify  \ $he  , copsWtHttW^ity.,  of  f school  regu-  ■ 
latlon  by  Congress  under  (1)  the  principles  of  the  three  reconstruction  amend- 
ments lumped- together  witb  recent  hlstory,  (2),  the  Pylyti«es  anOnmuni'tieg 
! Clause)  of  the  (Fourteenth  (Amendment*  sand  . {$)  the  fJqual  protection , clause. 
He  conceded  that. “It  la  not  one  of  theprlylleges  of  a.eltMten.pf  tqe  UpltedStatea 
to  have (any  education  ln;a  State ; that  a State  may  ^bolleh  all  its  scholia.”  Wf- 
ever;  he  contended ,/thatit  was  ..one  of  the privileges  of  national'  .citizenship 
“not  to  be  I discriminated  , -against  on  . account  of  race,  or  color  by  the  law  of  a 
State  relating -to  * , . schools, , .’f ;; He  asserted  that  .excluding,  a ebild  ftom 

school  solely,  becausehe.wae  of  Cferman  or  Afrlcon  descent  “wonld  ylolate  hia 
privileges  as  a:  citizen  of  the  United  .. States,”.  Fyeltngbuysen  also  Contended 
that  the.  Privilege, and- Immunities  Clause  .went  further  then  the  pld  Inter- 
state Privileges  and  Immunities  Clause  of  ; Article,  4,  Section  2,***  qltftQugt\  f&n- 
grOssman  John  A,  Bingham,  (the  Radical  Republican  lawyer  fro^.  QhiOf,  ivbo 

- drafted' - the.  Clause,  stated  that  the:  Fourteenth  Amendment,  clause  did.  .not  go 
any  further : and  Was  solely  designed  .to  give  Coogress  power-  td.  enforce,  tho 
original'  constitutional ; provision.1*1 . Frellngbuysen  ;alsp  failed-  to  . notice’  that 
his  construction  Of  the  Privileges  aud  immvin|tles  Clause  would  have.lh validated 

- : the  widespread  and f long-standing  school . laws. : requiring;,  resideij.c^ , of  children 
in  the  district.’*'  ■ ■, ,i 

Several  days  ■ later,  Senator  Thomas:  M. . Norwood,  <a  Georgia,  Democrat,  de- 
livered a long  harangue  during  which  he,  too*  raised,  the  poipt  that, the  rich 
children  could  be  sent  to  private  schools  while  poor,  children,  dpder 'the  bill, 
musit  choose  either  integration  - or  ignorance,"*  He  sarcastically, , Identified  the 
the  War  power  as -the  source  of  Congress’;  power  to  “declare  war  between  white 
children  and  black  children  In- the  public  schools,”  and  sinco  “the , power  to 
make  war 'necessarily- carries  with  It  the  power  to!, destroy,  Congress  oan.  go 
further  and  even  destroy  the  public  schools  !'”.*1,  Ultimately,  he  became  serious 
and  made  a long  argument:  that  the  right  to  go  to  school  was  /protected 
< under  the  Privileges  and  Immunities  Clause.1?* . ; . . . : ;r. 

On  May  -SO,  when:  the  Senate  resumed-  consideration  of : the  civil;  righto  bill, 
Sena  tor;  Daniel  W.  Pratt,  a Republican  lawyer, fromrlndlanai  explained  his,  sup* 

- port  o*f  the  school  clause  as  follows : , 

“But  the  chief  objection  Is  to  allowing  what  are  called  mixed  schools.  In  the 
first  place,  this  bill  does  not  necessarily  lead  to  that,  especially  to  the  large 
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amendment*  'So  l3Ute"8banfnQkeqr  into fie’Kny  law  jrhlcl^  fthalt  nbrltJtro  thu  prlvlIb^Tor 
1 "lee  of  eitlKcna  of  the  United  States/,  docs,  not,  m the  Opinion  of  me  oomihlttee  refer 
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to  prlvIIeges  nml  lnmiunftto^  Of  cttJ^pna  of  thetUnlthd'8tat0a  otjier.tliah  thgaO'  prJyUe|(' 
anti  immunities  'embraced  in  thfe/6riifinal  test  or  tbi  Constitution^  ortiete  4,.  section  ?/r 
lwSeon,  148 > tupra* 

lrt  Conflft  Rec,  4R/1*  App*  2^7*  .. 

a«,Cnnjf.  Rec*  48/1,  App*  28R, 
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; cities,  where  colored  people  .abound*  Intbisrity,  for  cjcaiuple,  the  fwh9°J8-  W6 
kept  separate: and. will  conUnuetobo.-.'-.hQUghthis  bill  become  a law.,  Tyhetetee 
colored  people  are  numerous  enough,  to  have  separate  school*  of  thpirQwn.tney 
Would'  probably’  prefer  tbclrchildren  -should  ibe. educated  hF  thepiselycs, : end 
there  Is nothing  in  this  bill  .which  prohibits  this. , . But  to  the.  villages  apd  coup. 

■ ttenarato  schools  'wlll  b© 1 impracticably  and  th&  coloyedfditlflrftiij  ij  cjucatw 
at  all  to  public  schools,  must  necessarily  be  where  the  great  majority  of  the 
i children;  are  whlte.MEhcre  may  he  hut;one  or  twocolored  families  la  the  dis- 
trict and  I that  hereithe  question  must  be  fairly  met  whether  they  shall 

: ■ shareorhe  excluded  ifrom  thubeneflts  of  the  public  schools.  .■£>  ■■■  . 

! "In  the  firBt  place;  if  not  allowed,  they  must  remain  uneducated  ; a thing  to 
be  avoided;  since  these  children  will  one  day  .be  voters*  and  policy  requires 
they  should  be  intelligent  voters.  In  the  next  place,  there  is  po  mpre-reaspn  .or 
' justicd  whV  they  should  be  exclude  tftanan  equal  number  of  white  children,  for 
i their  -father  as  a citizen  has  been  taxed  to  build  the  school-house  and  to  main* 
(tain1  the  school:  Audi  lastly;  there;  is  precisely  the : same,  reawnvl^;  children 
should  receive  'a  rudimentary  educationiafcithe  common  school ■ that  there, is  for 
! White  children.  Beyond  alt  this,  what  becomes  of  the. colored  mans. rights  as 
a citlfcen  if  this  discrimination  shall  .operate  against  him  to  appoint  where  a 
parent's  heart  ie  most  sensitive,  to  exclude  his  children,  from  drinking  at  the  com- 
mon fount  of  knotvlfedge."’*' ‘,'r'  ' ■ 1 1 1 ^ , ■ . -;f 

; pratti  added  that'bptfbSitlph  tb  schodl  integration  would  evaporate  when  the  law 
' 1 * ' 1 1 " Mt  1 ' " L ■'  - J' ' ■ '■*  ■ ' 1,1 

toiurWiri’  an  implacable ■ Democratic  itoti  ot  the  ■ bill,  ar6se  toUnswdr-Fmtt 
After  an  extensive  analysis  of  the:  Privileges  and  Immmitiefir  Olause^esIgned 
to  deulbbStrate  that  the  bill  was  unconstitutional, ^ he  asserted  'that  if  Pratt  has 
Understood  this  first  section  iks  allowing  the  State  of  Indiana^tO’prOvtde  by  law 
t that  thOChiUlrfeii  -Of  coldtedpebple’and  of  White  .people  shall  be  educated  todtf* 
feKent’  scH’Oolfe;  [fiej  Is  ’ entirely  mistaken."  Thurman  then,  quoted  extensively 
from  the  AfcCitoU  decision  of  the  Ohio1  Supreme  Court,  "compoBed^of  flve  emi- 
Uent  rOWibltas,”1  to  the’  effect  that*  school  segregation  laws  did*  not-  violatethe 
' Fourteenth  Amendment.  HO  added  that  sineU  "the  exclusion  of ‘coloredtehildren 
fir  m White  sch'OOis  is  not  a violation1  of  thU'fpurteedth^amendmettt,  then^you 
hare  no' tight  to  punish  auch  exclusion.”'  Ile'cOnCluded  byobeerving  that  whites 
bald  hlibdst  all  of  tfite  Odhooltaxes,  -and  issued  the > stock  direrwarntog  about 
sciioo? closing1  if  the  b«l!wcte  passed:1  w Tha nextday,  SenatorJohnW.  Johns- 
ton; a Virginia  DeihcwrUtleWOwyer,  tOld  tho  Senate  of  the  great  progress  the 
Democratic  ndUitoi^trtttton  of  Ws  stete  tiad  made  to  building  up  a school  ^ste™, 
that  colbred  schodl  fhemtiy  were  equal  to  those  of  white  schools,  thatnelther 
party  wanted  sehobl  ltttegrtiiioin; 1 and  if  it  came  the  school  system  would  be 

“ MOrfeti  SiAikO  ii'PXt.'  He’flriHfbt^ted^.tltet^^p^^^feuqudl-lwptoCt^  of  the 


and  protection  or’  me  ngm»  or  perwou-  — — 

colloquy  with  Senator  AU^stUB  S;  MejTimon,  a' North^Caroltoa  Democratic  law- 
yer, Who  asked  hiin  whether  a bbrson;  by  virtue  of  United  State*  citizenship  had 
the  "right  to  Httend1  a f particular'  class  of  schools,'’  and  Whether  a state  could 
require  that  fethales  be1  Odki&itea  separately  ‘from  niftles;r  as  follows.:  - ' - 

: "Mr  kfoaroif.  . i . this  phrase.1  'rtoviShall  any  St&tedenytoany  person  .within 
' its  jurisdiction  the  equal  protection  of  4be  laws/*  denies)  to  any  State  the  power  to 
rnkW  a 'discrtinltiation  against ; any  dlass  of  men  as  a olass.  . ' ^denies  the 

power  te  exclude  them^from  sehOPlO  hecaase  they  are  negroes, - l . ^e  question 
of  separating  males  and  females  Into  different  schools  does  not  come , within  the 

IE  rrm§'  Rot’’  4R^l’,  ftftfla'  He  witd  : "It  1b  wild  ouch  a.  law  nn  tills  bill  enacte  will  eo 
0(11  mis  that  It  control  bo  executed.  The  ob lection  nsBumeo  wlm.t  .1  deny  is. true,  that  it 
rrlll  he  penernllv  odioun.  ...  It  will  be  mlloim  only  in  narticulftr  sections  Of  the  country, 
for  in  mnny  prirts  their  ripht*  nnd .privilege#  ft  a' set  out  i nth  ^are 
one  State  the  practice  of  ilxcd  acliools  hn»  alwwe  beentherule.and  inaeveral  of  the 
fl  on  them  State*  the  ntle  hae  treen  Qflmbilshea  by  State  lawn*  ipn**  this  bill  alia  aii 

«iiii  eftODA  tn  n fadr  nuuifhit  wtihh  11;  1ft  IdlnWit  that  tllft  nttefltlOtl  1*  1 fo? 


oppOHltton  will  cenw  In  n fe 
people  will  w>mo  to 
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montlia.  when  it  l»  known  tjlat  the  mreatlon  is  settled  i for 

see  thatf  tba  lo  ff  lb  eupnorteil  by  reason .ftUd  lustlce.  nnd  that  free 
t^emment  demflods  WaRiHion  # aU  dfiSncttoM  founded  on  color  and  race” 

!*•  Oofwr.  Rec.  4»n,  4pj&8-a.  Jr;  * 1 ‘f  ■'( 

«•  cony.  Hec.  48/1,  4P8S-4080.  . . . < 
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principle,  provided  It  ex  tends  to  a^rac^s. 
lieb  different  grades  of  schools  . ...^ 
that  the  power  to  dlsurlmJnate  between'  races  is  taken. a wp 
hound  to  establish  common  sohjapls-;  hut  if  the  &taiies  jap 
to  be.  supported  at- public  expense,  t^eyi  capaot  eycliidetl 
from  those  schools.  , . . :Tbey  may.  say-, If  the^  plehsp^-r] 
trema  crae— that  none,  but  male  childish  styil!  attend ; jnr 
of  all-  racea  l , will,  notgo  that  .tar,  hut  the.  la^s;  may 
attendia  common  school,  i£  you  please,,Qye$  sUte^p  ypars  p^ 

; “3Jr,_MxaaiM<n?.  Why  ; do  youuse  the  word  ‘rhcea1’ 
this  [ the  Constitution:  does  npt,  say  inny^blng  about 
spects.  . . , there  is  no  suchj  eaprestion  temMhg  dti — 
other  respect  whatsoever  [than  the  PlfteeuthApiendnient].” 

. 1‘Mr,  Mobton.  'The  Constitution Jn  effeet  dpcs  spy1,  so..,  It  .any?. that  no  person 
shall  be  denied  the  equal  protection  of  fjje  laws  ; apd  if  {fpriupoh  school  dark 
established:  and  the,, children  of  ' colored , men  excluded  jftbm  those  schools,  I 

ask  my  frlqnd-r*md  he  cannptdeny  It,  fop.  a m,bintot--4f  they,  hfe  Oof  denied  the 
equal  protection  of  thetewst',:  V.-  - .p- 

“Mr.  Mebbimon.  |.  say  they  are  not,  if  like  provision  Ifl  inhde'.  folrtiie  education 
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Merrlmon,  then  pressed,  Morton,  ?s  to  whether  segre; 
students  was  .constitutional.  Jjtojcfon  replied  .that  it 
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teeuth  Amendment  to  .exclude  polgred,  children, ffom’  scliqois  eitlreiyi'  Merfunan 
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said  that  he  Admitted,  this,  but  nalterated  ,,, 
equal  faellities'hnd  aegregijjte  byy^ce  to  pey* , 'Moitim', 
men  ;“oppceded  that  the  exclusion  of  .cplofgd  ch.lldjren . 

of  the  fourteenth  amendment,  .it , Occurs  to  tap  thatjhe,  . 

can  ask.”  : Merrlmon  continued  tp press,  hie  segregation ‘ : n& 'folk) 

“Mr.  Mbbbuwn-, ,.;1  S0.Y  tijatitthe  Sifum  -paw 'A' iiityptv 

viding  that  white ; children , should qo.  ed nested  and'  that  chldfed  children  should 
not  be,  because  that  wottld.deny  t jifi  'eflUal  prot’cetion  hf1  the  laws.  Hut  When 
It  affords  the  same  provision,  the  same  measure,  tile1  battle  character1  ^for  the 
colored  race  that ; it  afforded;  .for,  th^l, white  rape,  fjhpye.is  'morfe'  disfcrtihJhittioH 


, • — , ~ T7-  .,.  ,7TT.-  7T.j&  mwe.u m more  disTOHnjnation 

against  one  race  than  there iayg^inst,  the. other;  andtherefork  it  ie  competent 
for  the  Legislature  to  do  it,  there  helhg  no  restriction  on  stich  a power  lit  the 
Constitution  of  the  United  States.  :,  t,r  ” - ^ : ti  ■>,</. 

:.!J  1 V . • f I l 1 r 


teenth 

racea(i  . ^ 

fourteenth  mnen4in^o^h.:^nm;|^'.^^ 
separate  and  distinct  schools  precisely,  $qu  * 
i - : Morton  then  complete? ; Ifpiox^a  < qie  ?e 
colored  .children  - could  h^t-bg  .denied,  the.'  < 
spite  of  Merrlmon’ s persistent.  questioning 

discussing  segregation  at  al).T. , , ,,  , ' ,<■  ^ 

Senator.  George  0.  Boutwell,  ,ft  Maipwiehuette  JRfldlqal ' Rephtoiciiuf then  offered 
an  amendment  to  strike;  from  wl^.  Judlciafy  Commutee  dtaft  the'  prtivlBidii  that 
all  persons  !‘shall  be,  entitled  to.fhe  fuu  .and  equai  ihjoymeht  . . . of  fdflHtftnl 
schools,’’  and  insert  “of  every. .coming,  actiopl  And . iiupild  in^ititutioh  of  leafnlh^ 
or  benevolence  . . . that  uiny  hereafter  be  endowed  by'aUy  Smte/br  snpported  . . , 
by  public  taxation,” 1011  He  supported  the  school  clause  based  on  the  Privileges 
and  Immunities  Clause,  and  disagreed  with  the  decision  In  the  Sknighter-Ifottee 
Gases.  He  also  said  he  was  offering  his  amendment  because  the  committee  draft 
left  it  In  doubt  as  to  bow  fnr  school  segregation  was  pertulttejl.  He'  Wanted  to 
forbid  It  entirely,  saying:  = i. ' . • V ...;;; 

“A  system  of  public  instruction  supported  by  general.' Uxhtlon ' 1^  security, 
first,  fnr  the  prevalence  and  continuance  of  those  Ideas', of  equality  which 'lead 
every  humnn  being  to  recognise  every1  other  human  being- as  an  equal  in  all 
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In  ttiis "country  four  Vniflioji 1 ’eWorld’ 1 p&»pth,  -I  ‘ ibiUitte  that  :it i 1b  a 'public 1 fluty 
that  (hey  and.  the,  white  people  of  the. country,  witlTwhbta;they:‘ate  tbbe  asso" 
ciatefl  in  pwiacdi  anfl'  public  afralbb.'Bnallbe'  aaaijnllirtefl  ahfl  mttde!one  of  the 
fubjdainentai  Ideas  of  human  equality.  Theriefbrie,  wherelt  WOttlfl  be1  possible 
(e, establish  cuSinct : Wheels, : ft  (up  Ugfiinbt  itas'h'mstterofpublhjpolicy,  .■*■•- 
, “But  throughout ’ the'  large**  phrt  of  the  South’  It-  Is  'hot  possible  to*  establish 
peparqte,  schople  'fop  black  bblbireii  and for  white children,  that  'trill  furnish 
means  of  education  mu  tied  te  tub  wants  of  either  class;  and  therefore  in  all  that 
__ -■ — *■ w ’MaA^ouw  (tie  schools  Shall' be  mixed,'  id  Order  that 

s'  theni’  useful  Ih ' (he  highest  degree ; and 
t be  mixed  sbhtjolsln  otder  that,  When 

r,  , . ___  „ . j:  p0rtlons  !of : duf!  peOplte  Shall  ’be';  rooted1  out 

by  the  power  of  general  taxation, . they  will;  be  able  to  . accumulate -In  every 
district  those  educational  forced  by /the  public  schools  shall  be  -thade  useful  to 
the  highest  degree  ter which  there  is  capacity  In'  the  phbllcwtll  with  the  power 

of  general  taxation.1**  ''  '•',  ' 

, Stockton,  a New.  Jersey  Democrat,  en^ed;the'  day’s  proceedings  with  ft  plea 
for  lojcal  control  over’echqOW. ; He!  told  hid  OOlleagde,  Frelinghuysen.  to  go  to  the 
New  Jersey  legislature'  If  he  Wanted  to  regulate  schools,  and  added,  that  the 
state  legislature  would  neve?  page  a bill  like  this.**  ,y  ‘ 

'The  next  .day.  May  22,  w^s  (lib  l£$t  day  of  Senate  debate.  Stockton  finished 
his  speech  by  reading  froth'  a statetttdnt  by  Senator  William  fl.  Browhlow,  a 
Tennessee  Republican,  attacking  school  integration.  He  added  that  Boutwell'8 
speech  contained  the ; parpe  Idpakakthbse  urged  by  Sumner  findby  Sundry  Negro 
conventions,  (hat.  Negroes  Wete  entitled  hot  merely  to  equal1  schools  but  to  go  te 
the  same  schoolsha  white  qhlldtep  Ih  order:  “fhiit  ’this-  miserable  prejudice ’that 
existed  should  be  noted  out  of  the  hearts  of  the  poung  ae  they  grow  Up.”  — < He, 
too,  warned  that  the  MU  would  destroy  the  school  system.7  ’ 

Howe  then  ; commenced,  a;  .speech  In  support  of . the 'b’111.  - ■ Like  • Boutwell,  he 
differed  with  the  J3uprepib  'QOUri’s  restricted  Interpretation  of  the  Privileges  and 
Immunities  Clause  of  -the'  Fourteetttlr‘  Amendment  In  the  Slaughter-House 
Oases.*1*  He  asserted  iMt  In. Cfeorfety ‘school  districts  could  give  Negroes  infe- 
rior schooling  or  none  at  aih^  ajnd  eptim^d  the  threats  of  school-closing.*?*  But 
jo  declared:  ’ • •. 


«•  Cong.  Bee.  18/1, 4116. 

»«  Cong.  Bee.  43/1,  411T, 

*«  Cong.  Rec.  48/1,  4144. 

*•  Cong.  Bee.  43/1, 4145. 

«*  Cong.  Bee,  48/1, 4148, 

«*  Cong.  Rec.  48/i,  4150.  ...  „ . . 

«*Cong.  Bee.  48/1,  4161.  Howe  arid : “But  Senators  any,  ‘Let  ua  be  careful : do  not  go 
too  far;  . . . 00’ not  you  dare  to  say  that  the  colors  in  those  echool  be  mixed;  say  that 
and  the  schools  fall'}  there  shall  be  none.'  I bear  the  threat,  and  I ndtalt  1 am  afraid. 
I do  not  know  but  they  will  do  It.  . . ..This  (threat)  la  one  that  cornea  very  near  me.  I 
do  not  know  but  the  schools  wlU  fall  if  we  do  not  stay  our  course,;  but  when  per})  threatens 
of  any  kind  I can  meet  It  but  In  one  way.  Let  Justice  be  done  though 'the  common  schools 
and  the  very  heavens  faU,"  , 


ai  ft 
sttmi 


|,.“Mi^Pre(ddi®t,,we.aEe  poti  Prqyldtog  to.,tJife:  bflUpr(tfl$fiira,oo: 
you  are  resolved  that  the  two  colors  shaumofc  :ihto£f$;4?,  gftgf  *3$ 
they  aeedmofc  minglft,  lft  to  itM*|^Wl|j  < 

honorable  friend  from,Mase0#wtoS«h  CWW  BqqfiwgHlb.' 

it  wasi accessary  ,to*Wto«l®i tb«WV  ffl. X 
order  Mthati  they  might;  (tJwra 

from  the  other.  I do  not  believe  in  that  , Sr  *3 

It  belongs  to  education  tauptoac h- tbjlp  preJu#tee>  ^ r*.  j 
. >VMr.  President;  l sflyijtty.QUf  fflSwt 
In  your  school-houses,  this  bill  will  not  force  themtoggi 
build  twoschool  houses  ottevery,actOi  h*  eyqjy  district, .qpi 
the  privilege  of  choosing,  W 

feel1  the  most  at  home  and|  wherq 
school-houses  j wherever  .yon  plwpe  l tJjjrnlm  ,&  WpU,  W 
equal , instruction,  and  the , whites-  ,^lll  for  a ,tlme  , go 
colored  children!  will , go,  ipy . ftemselyee,  tor.  PW  swap.  £ 
feel  more  at,  home  tot ,Xbm"Hkm #jgu, #£ P*»**9!i 

and  the  child  who^ould.sejwiamft^hfe  o^pwOC ^ wCjroL 

for,  merei  social,  reasons  .would  feel  apd  wopld  w treated  by.  hM»  oW»roOl 
rebel  against  his  race.  But,  ,on  JQie  contrary, .tot  yotor  laW.  Sty.thftt  they 
aot  be  educated  together,  and  tfreputfift  aphordtoafe,,coJOr  iiiust  flto  Jr 
accommodations  as ? are  provided,  let  . them  he  Pdbil.qr  good.  .Wt/tnejiai 
then;  offer-equal  lz4\u^butorto®ftehuffhe  races,  jtud(  wS}  wul  in  w fj  , 
houses  continue  to  jteep  .by  . t^wwaivae.  But  let  tHh9#^M$<aS5  W^Jrl 
superintendent  of  schools  Judge  of  the  comparative  merits  qf  the  sequel# ; tuft 
is  the  <polnt.  They  will  know  whew  they  are  best  token,  care  °f-  1 would  rather 
trust  them  than  to;,|£uat ! aqy  municipal  of^cer.”.^1:  ,-Bfowe  algo  adaferted  that 
little  children  are.  not-  prejudiced  and  that  they  are,  col^blind  until  taught 

PliconiT  who  had ; consistently  epoku.a.fai*1 vt|to£ , ^jumheifa 


prior  OOBj^fiSSi**1! . DOW  ftdVOCfttfid.^,  . j rr^  ■r^Tr v,r  *iriTjL"'\ ; rt~  - . j * 

fachoplB] ; andl  contend  that  this  .Mil  doe?  hoiinlji  Ho  tokplained  that 

to  Mississippi : -the * ftegrofga,  controlled  the  .whole, ”Xet  thore  is  not 
a mixed  school  m the  State  of  Mississippi,  and  we  have  civil  rlghte.tper^ . = He 
added  that  the  colored  people  "believs , the  Interests . .of  l>oth ; tacesi  will  J>e 
promoted , by. keeping  the  wheels ^geMrfiUj,'1  abq 
" " wi^ch.irfty^  evejy  cimeaff%  rijght  to  ssfaojrm* 


school  system  was  in  operhUoil-^™:-,^  .t  . ;f  M ... ., 

child  to  any  school; you  expose". ftijttiha^ <mta*not 'tym  fra#s :wrft.by  the 
the  choice  of ; their  parents,  sent  ]to  eegye*at^4  SftWpfck  He  uwced  the  bill  be- 
cause in  some  states  ttegroes  had  ho  right  to  i&  t<>  hhy;  school”  Alcorh  con- 
cluded by,  accusing  Boutwell  of  hypocrisy.  jin  a ; pjfbpc^dd,  amendment  limiting 
schools  covered  to,  those  hereof  ter**  esfabUshea,  S^htendthg  that  he  waited  to 
bar  them  t rom  the  old  Massachusetts  colleges,  file  paid  (hot  Negroes  demanded 
the  right  of  admission  to  all  schools,  ahd  if  i^fusod  6h  ^opstltutignal  grounds 
they  will  “trample  down  constitutions,'*  BI#  eda  elusion  made  It  clear  utft 
ho  had  changed  his  position  because, bis  fiolojred  constituents  demanded  it. 

. Boutwell  replied  to.  this  that  a college;,  such  as  Dartmouth  poll«&b  which  was 
founded  by  a private  .pareon,  could  Wwt!  be^raqulredto  integrato  ! If  .'It 

later  received,  gifts  from  the  Htate,.cltto|  b^moath  qmege  f.  Wooitooni,” 
because  it  “takes.  Its  law  from  the.  founder  .of.tjhe  ihstlthtloh  . . , and  all  sub- 
sequent gifts  and  bequests  are  upon  thai;,  foundation,  andtlqs  a . matter  of  law, 
follow  , the  wlll  of  the  founder,  evep  though  ihe  subse^ueat  gifts  mfe^  grbatly 
exceed  the  original  one.”  Be  said  that  Congress.  Could  bhly  reach  Institutidna 


i i i-J 


He  said:  “They  atonot  the  bWWl'.sf WJtswi ^to'jwsafiH^a 
There  is  net  In  Washington  k white  child,  ftntir  politics 


«*IMd. 

im  /eis,  _ _ 

everywberer'Thefe  la'net  In'^aBhingfonP:k'Wi'te ' Chlfd,  hntlf  politics  seta  possesoiqtt  Of 
the  unfortunate  to  some  extent,  that  makes  the  sltgbteet  discrimination  JratweeatbO  black 
and  the  white  race : not  one.  Politicians  teach  that  prejudice.  It  ts  pot  .a  law  or  nature ; 
It  le  one  of  the  worst  and  most  degrading  lemons  we  learn,  ana  one  Of  the;  most 
mUchiOVOBB*11  . . ^ . lt.  \ :l  . / ' ■ 

•JJ  Globe  42/2^4,  ^264,^5,  8£70*  , ; . / { i , 

CoSS^^VoV  4^/i,  JSp-  BOT;  He  .wid:  l4Tlie  colored  people  Of  i^y  State ‘demand  tie 
pamge  of  tpu  bill* . 1 yield  te  tbat  demand.  My  refusal  would l exclte  tbew i to  bPffgJi 
they  would  keenly  reel  fhe  inluetice  and  ittonfr  I bend  gracefully  to^elr  MU/* ^Hto 
mind  may  have  been  changed  by  tho  fact  that  ho  waa  an  nUBdcceaffnl^ candidate  lor 
governorln  1878*  In  between  the  laet  Congireea  and  this  one* 

«« 4 Wheat  518  {181ft)*  , y\r  \ ;:j‘  ;;  . 


cNiil1  kKHOis 

dowoci.  from'state  ’ money;  Of ' Subsequently  ’endowed'  ov  supported 
raeyv  ‘ BbUtMell  cbbcluded:  : j '»:■«*  •i-ov 

J1: . . Ai,  J J , _ ii-  ''iv;  j 


Is  gctnig  farther  than  X think  wie  can  go  uiiaer  the  principles  of  law  and  accord* 
lngfotliO  decisions  or  the  SUpreibe  Goiirfc'.”  *“  11  ■ 

, But  Alcorn  was,  not,  sqtlsded.  •'  Hosald  that  the  United  States  constitution 
could  Impair  stgte.'tontraets  and  'chartera;  and  demanded  admission  to  'Dart* 
mputh.CdUege fojr Negroes.*’®  J •' ' •. 

Senator  i Lewis  V,  B^gy,  a,' Missouri ^'Bemowati^ lawyer;  llkewlseToreitred  to 
BbutMeU'S  amenflmeritas  ah  illustration  of  Northern  hypocrisy.1*1  He,  tOo,  pro* 
'dices' that  bts'eta  would  repeal  Its  school  laws  If' the  bill  were  passed/  that 
the  ^chdol  system  Mould  be  destroyed,  ghd  that ' rich  white  children'  would’ be 
qeqt  to  prlvtite  school  while  poor  whites  and' Negroes  "would  go  without1  eduea* 
tiop.”  jBjut,  Senator  Henry  II,  Pease,'  Alcorn's  Republican  colleague  from  Mis* 


Negroes  could  enter  any  school  but. chose"  to:  have  segregated  schools.  He  said 
that  hot  a slhglO  Negro' had  'applied  "to  Oxford  University  <now  the  University  of 
Mississippi ) although  phtltled  to  do  so,  but  instead’ asked  to  have 'a  colored 
university  set  up,  which  was  done.  He  also  stated  that  he  opposed  Boutwell'S 
amendment  because'  h0‘ wanted  Negroes  to  nfiVe  the  tfght'to  go  to  Harvard  and 
Hartmouifi;'  HeAdded:'  *•  "/■  -u  ' 

, , ; ‘‘Pphtiemen  say  thgt  4f  equal  advantages  in  separate  sChtfoW  are  provided  the 
law  3s  inet  .so . far  aS privileges  are’  concerned  1 say 'that  whenever  a State 
sh&ll’ 'legislate  that  the  racon'shallhe  sep'ardtbd/  Ohd  thnf;  legislation  la  based 
.Upoq  co|or  or  rape,  .there  is  a distinction  made;  it  is  a distinction  the  intent 
of ’which  is'to 'fo&tet1  aebnebmitarit  of  slavOryaiid  tO  degrade’ him.  ■ The  colored 

* 1 J ^ i -J.  iJ  J ai1  J.  il*  i ! '.i  _x ^ _*jL.Ai  ' tali  1_  1 ^ -u ’ p^.'^  ii  a>  ■ j — ; • *j  ± i J '.it.  j ftWS 

a:  separate 
There  is  do 


by  Negydes  lit' fdt'clfig  tlieWiselves  Into  White 

’ concluded  that 


_ clause.  - After 
. . _ __  _ abolished  to  root 

be  ifofyefrintoThe  ^anie  school  in  order 
. ..  Jinfty ' HCConie 'ohe. " he  dOdl&refl ' 
fat<Jrs:ithe  bill’  khUtVs.  fhat/the  only  effect 
! thc’poyjyor  cla^etf  in  thlscbttntfy,  who  are 

..... .is.';  Whlte'thht'1  sbnatoiv  hiid  ’tHO' ‘Senators  Mlio 

support  tnis  blli  adyocat'b  .nilxe’d"  school,  and1  indlkf  Hint  it  the  tight  ‘of : the 
colored  man  to  senu  hlk  cmldten.vto,  the  Saiili'  sclidot  with  the  white  mail,  there 
in  ndt'  ojm'of  .'them^i,rre^ftft,ln  •the’preitbnt^  of  SenotoH; 1 there1  :ls:  Abt'  oh'b  of 

’ '111  Aend ‘mb  cuHNehto  anty  yu^h'  biixed  school1.,  ‘V  / Ahi  sir,  fortune 

hem,  ahdtheylt re httlC  tO th'etr  SchttOis  And  1teud: theltf  children 
phy  f dr  their  tuition;  'but  ’ tno  riinnhle'  poor  IHaii’ ’ . : It  'la  against 
them  and  their  children  that  the  provisions  of  this  bill  are  directed;  Wq  had  as 
well  deal  frankly  with  this  question.  T know  fiill  well  that  in  no  section' of  this 
:.cinmtry , *»'  'fnihiM':  j$fy>inph'  schoOlk  pa,tr(>ilii:<Ki  by  gentlei^Otii  of  fotiUne.  They 


j.  1 ' qpmrat>i  ^hboli 


,iv1  i 


*»  Cong.  Rec,  Wl!  41G2-3, 

™ CoHg,  Rec*  49/1,  App-  820-^1,  lie  RAld 
that  the  BftuthftrD  people  shnll  a^oclftte 
Dhall  be  admitted  to  th^  schools, of  the  . 

: Jfiome  which  tlit  f cS6ip^  ilS4o 


, ^Whi^e  northern-  Sojmtorn  .are  determined 

with  their  colored  and  that  the  Hacka 

country  * * ..on  nne^unLfoqtlti^  with  the  whiter 
ter  the  fcftjia  tf  Uafplhif  at^the  Norrh  \ tj 


, they  are 
i>  foj^  jth^ui,  In  oUr  homefl.M 


*■  Conff.  Ree,  48/l#  4164. 
« Cong,  Rec*  48/l!  4164-6. 
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select  their  sehoole.  and  . Senators  knowtoll  :wefi>tbatiif  itbisbH!  goes  jntpiop^ya- 
tlon  it  Will- ndt-  affect;  their;  children;  (Whilethey  are  avowing,  their  purpose  to  < 
force  the  mixed  achoolB  thereby  the  children . of.  the  poor  white,  men  -mpy  »pe 
compeUedtobdedueatedin  association;  with;  the  cajorod  cldldreft  or  not  educated ; 


» m 


. ITi 


fit  fill  t 

Salisbury  predicted  that  echool  integration  would  ’produce  miscegenation,*  „ 
and  the  destruction  of  southern  and  border-state  school  systems  .whlnji-wswd 
intensify  white  prejudice  against  Negroes  rather  than  * alleviate  it,?. : , - - ■ ; : ■«.. . 

With1  the  Senate  -going  intoan  all-night  session  to  force  .passage  of.  the, hill. 
Senator  JamoeK.  Kelly,  an  Oregon  Democratic  lawyer,  attached  it,  on  constitu- 
tional grounds. . Once  again,  he  explained  the  limited  nature  of  the  Privileges.  , 
add  Itdnanfftea  Oiauim,  and  prophesied : that  "if  the  States  sbould.qboj  leh  ;the 
common  schools,  the  federal  Government  would:. undertake  to. coerce  the -people, 
of  the  States,  to  levy  taxes  to  support  eommon  schools.?  **  j^derrimouty  contra 
button  to  the  Democratic  filibuster  consisted >f  a rambling  discourse.' which  ended 
with  a lengthy  analysis  of  the  limited  scope  of  the  .privileges  .and  Iramwiues 
and  Ben  a 1 Protection  Clauses.5*1.  He  returned  to  his  analogy  .between  segregation 
by  race  and  segregation  by  sex  In  the  schools,  and  noted  that  Hortop  iyas  unable 
to  say  why  one  was  permitted  and :the  other-forbidden.,,  He  contended  tha.t  equal 
protection  waB.  preserved  when  separate: schools  were  provided,  for  tkitli  classes, 
and  that  the  fourteenth  Amendment  . did, pot  mention,  race,  any  moi;©,  than,  sex,: 
and  .either  permitted;hoth  types  of  segregation  or  neither*.  He  added  :.  ; 

‘‘Will  it  be  sold  the.-negro  child  has  not  the  right  to  go  to  ft  white  school;?, . . Then 
I answer,  the  white  child  has  no.  right  to  go  to  the  negro  school , , It  is  as  brpad 
one  -way  as  it  is1  the  other,  and  the  prineiple  ln  this  case  does  not<  differ  from, the 
pri&cipie^lnthe  case  where  a. law  provides  that  males,  shall  beedficaiffi  wfiy.Jnv 
male  schools  aAd-females-oniy  in  female  schools., : I cannot  understaudpr^cempre*. 
henda  distinction  in  point  of- principle  between  the  power, to  efiucqtfi,  tap,  ipexes 
In  separate :tscheola  and  that:  to  renuiroithe  races,  to  be,  educated  in  , separate 
schools.-  Like,  equal  legal  provision  must.be  made  for  each  race,  and  this, Is  the, 
equality  of  right  and  protection  required,  by , the.  Constitution. ; .The  Statfl  may, 
exercise  the- power,  to  distinguish  oathegroundof  rncfe  iso  as  to  (pj^>vide  for., the 
education-  of  the  traces  in  separate  schools  -equally,  provided:  for  in  #11.  fimtariaJ, 
respects.  But,  even  apart  from  the  policoipowers,  Icanuotpee  .wherein  pne  nmn 
Is  injured  find  deprived  -of  any  tight; loathe  one  casounore  ithaniiho  ;ia.iu  the . 
other.’!*1 
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“•Conk,  fiec: '48/1', 

**  Con*;  Rea.  48/1^4100, ■ 

Con*.  41M. 

_ 

**OaugMWfc*  43/1;  App.  ftM-31 

C<)q& - App/  313,Ltjpo  ^Miia 
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i ^Sn»i  flwih 


if  VV  t'A  Mufi 


to  ,OU  qccount  of  ccilpi;*  }f  will  ^djEtdoT  iiiai  vujcytnru  in  uMwouuvuj  It  iw«ho /Y 
Thflre  Is  nd  ptovlBlon" in'  the_C(^h StltVitio n (5f -'the ru nif efi  iSfatei  WhicaproteetB.-iolot  tmy; 


.lUOTGtyHr 


proteotiOOhw'i^gnJVPtt.J,  , . 



morothan  spx  ’or-  aige,;  ir  thero  -vAri  any , purpose  1 1 
of  thOr^oUce  Dower,  -oftAe,  States,  nod,  prevent, 

of  the*S&&>lSil  rider to°§isVcis2 <&lT 'oFSdHt J' VTbOtt  tSelwWsS repec’iflatlVe 
Inference?  Surely  not  That  It'waiJttDt!CdnteiaplBtfidj>that/auy;  jaticfc  #p,;the 

of  ulfa7fcht  fa  8r^fo;Vswi?J5f  frrtrvms  ti) toMtiti  bt>SSr$itud*.  ti  mh& 

was  this  prorleon  Hmtted  to  the  right  to  vote  alone?  * , « It  wa&  easy  to  have  provided 

"*  ■ ' ever  be  nmtie.  because  of  race*  colof^  w yreoiout 

dBT vta^MiliR'de*'1  r r/'  T ^ '■  ■'  'hri- 

/VobmTWt.  eatd  thab: theaojpopco 


43/lof  Ai)p*J  B13*  l'Ke<Ta|8cLflhBt-,-^T  - 

tire  £h[t  be "eSercfeijdM mJ  inhiiy  ^hot ^ltJ'^ainhofc  be  tb^matter^  OE  coXor* 

Wby  Wt  W1  th6  Wttht  V>f  e6Ior?  Jt  tfitf  (rf  a-  etitb/ln  -their  jhfl^eirtjf funded 

on  the  experience  of  the  peofrltf; r think  htfd? flfafthe  'blade tbdjWhltaf 
race  should  be  educated  eeparateiy^  why  te  it  not  competerif  fw-ithehi^do  'ttf  ^provlde^by 
statute?  It  Is  said  It  Is  a discrimination  against  the  mack  racer  It  ihjJuBtrnR  mueft  a 
diseHmixiaUcm,  in  point  of  prlD£lnlet  agulpst  Uie  wbiteHraee*  If  theta  aye'depafhte  achodle, 
the/bUckWan  brif  the  Isafed  rigtii  d^bf  my  child  adjalsslon  iW  thft^fiodl  where  bta 
cjltidren  goas  (VliaVe  toh deny  biaxMldrfen  hdmmldb  tp  fhe'WclibPle1  wbdremy  chlidr^u?gO<r 
so  thpt  jyi]  hjrc'  1 ' ' 1 1 1 1 1 ' ■’ j ■■  .l1' F 


pltoi1  tb^Tii  : ' u5  lincrabce  lpfleflultcly  H or  ■ tot&voi, 1 (Nobody’  baa  > made  auan 

euch  uncharitable  pfopoelilon,  • * * The  proposition'  la  to  aUbw  tho  coloted  people  of  ^ the 
country  to  have  melr  own  achool-house ; tb^Ulo#l]'ths  white  people  ^ to  <bava  theifj  oto 
school Jiouae  and  that  neither  race  shall  Interfere  with  the  other  jd.  at  Btb;  * 4 

pJr  \i'M  .VlJf  -Ik'lf  i ■ ■ 


i) 


Omi»  BIGHTS’ 


‘ MCirlin'oli.tcb,  ^ocui&d the 1 Republican  majority  of  -hypocrisy-/'  IV.  He  ended- 
hiM^id^atl(M'r^tb'a'-t^ftnil^a^aliijMinlscegetiati(>nfandi«eh(>olclOTiQg»r-  ,- 
' 'Wltii  'the  'KepttbUednB'  still)  refusing!  to  adjourn'  abil:30  ■aim/*'!'  Senator  Wtlf; 
lmih"Tif  HamiltomA-Mbrj-iana'  Deinofcratlo < lawyer,  .began  ia.  length  yfilBcuealon . 
of  the  bill.  E^e  drat  asserted  that  Its  constitutionality  could  not  be  • justified; 
undfer  the, fourteenth1 1 Amendment,  since  that  > amendment  said  vno  thing  ■ about 
rkco,-  and  if-'Oorigrefyr  couldforbid  rAoial  discrimination:  thereunder*  , It  couid. 
forbid  other  'klHds  'otf  ' discrimination  au  ^wolL**!,  Ho  advocated  segregated) 
schools;  aid  -declared  -that  mixed  schools1  -wbuld  lead'  toracial:  strife.  -.-'He,;  too, 
predicted  that  hfarylhndwouid  close  its  schools  rather- ithanysubiuituto -into-; 

'-,r!  ‘-•''bll":  b-  .i-.ii:  i.  ■ '..I  = !»>  .}■.;>!. ..  !=;. 

' At  thly  tolrih  1 Senator  Aatoii  A.8ar£ebtf;a  CaUfornia'  •RepubHiian  lawyfii'r 
moved!  the'  following  fiinendmenfc-ii'  ( 

'VttMf  hotbingtyetbin  chfitalded1  shall  be  feofiatrucd'  to  prohibit  ' ahy 

htsteo^School  district  ftofii' providing  separata  schools  for- persons  of  different1 
sex.oirttoibV,  Where ' sUdh  Schools  hrd  egual  ini  all  wspbcts  -to  others' 'of  ' the  ' same 
gnide  establl  SHAd’  by  sfich  authbrity,  ‘Ami  Supported  by-anCtjualproriWa  expendi- 
ture of  schw^Ms:”*'  - ■ ■ : • > --  - ■'  , -*V -. 

A!  Wte'was‘tafcSn‘On:  tbls’amehdmblit,  ahd'itlbst,  2finay;to  21-  yea,  The; 


of  Morrill  'of  Maine,  Who  had  always1  voted  against  Sumner’s  bill,-  Senator  Wll- 
lldjp  hf.  Stewart,  ftNevrida  Republican  InWyer  who  bad  voted  for  the  Fourteenth' 
Ameiidinbiit  hud  IvlioWaSa'  promlneDt  Radical  throughout  the  'Whole;  reconstruct 
ttOn-pbrioai/SHd  Senator  William 1 B.  Allison,  an  towa  Republican ; lawyefe-  who,! 
as  a 1 member  of  the’  HottAC r in  the  &fith  Congress,;  had  voted  tor 1 the  Fourteenth; 
AmObdment'on  its  passage;  The  negative  votes; were  'cast  by  nineteen  northern! 
Republican's  fehd-  seven1  southern  Republicans.  '-  Three  of  these 'had  voted  for: 
the’  Fourteenth  Amendment  AsmemberSof 1 the  Senate' and  five  as-  members  of 
thb1  House.  ‘ BTelinghuyaeni  Howe,  and  - Pratt,  all ; of  whom  said ; that  n dunl 
school-  systeid1  ’and  voluntary  segregation  Were . permissible,  at  the . least,  voted 
in- thd:  negative,  'so' apparently  Sargent's 'amendment  must  have  been  construed 
aspcnnitting  compulsory  segregation  by  law/* 

' Bohtw-ell ' then  moved 1 hie  - amendment,-  and  Stewart  opposed -it. ' He  said  that 
now  that  Negroes  could  vote,  they  could  look  but  for  themselves,  and  pointed  to 
the  votes  for  the  civil  rights  bill  in  the  Sentate  os  the  effect  of  Negro,  suffrage. 
He  said  that  while  Congress  could  constitutionally  compel  (the  states'  to  repeal 
their,  segregation  laws,  it  was  Inexpedient  to  do  so  because;  some  of  : them  had 
ftedgling  Scbbbl  systems  which1  might  be  ruifted  by  the  bill.  ; FVellnghUysen  then 
said  that  he  would  vote  against  Boutwell's  amendment  because  the  Judiciary 
QommUfee  .draft,  without  the  defeated  amendmoot  -of  Sargent,  i “leaves  the 
schools,  colored  schools  or  white  schools,  as  they  a re."  FrelinghUysen  explained 
that  “It  is  perfectly  competentto  have  one  school  for  the  whites  to  go.to,  another' 
for  the 'colored  children  to  go  to  j andlsuppo&eby  the  law.  as.it  stands  a colored 
child.. has  a right,  to  ,gh  to  a white'  school;  or  a white;  child  to  go  to  a-  colored 
school,"  and  that  "it  would  be  ho  violation  of  layif  they  had  separate  Schbbls *“ 
Boutwell  thenexplained  bis  amendment  as  follows : 

..fWhat  I'  fehted  ts  jtyat  exactly  that  .condition  of  things  yfhleh  the  honorable 
chairman  oftheCoramitteeon  the  JudLdary  intlmatesmay  happen,  ;:I  wish  to 


f)i 7 : “I  vcnture  t»4iy  that  tiny  oils,  inhy:  go  to 'the  Bbutoni 
Optical  question  to  them  * • f,  ’Are 
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___  expect  to1  vote  for  tins  om  spa  pat  toe  piuuhi 
on  willing  your  daughter  ehall  attend-  a -school 

' " ' * — — • spews?  ns  , _t_ 

at- hoi  would  not  do  himself." 


„ the  negro  children  la  my  town!’ 

If  ho  i would- give  yon  a , Macero  apewov  no  would  toll  yon- 'nay,’  and  yet  he  would 
beve  hlo  fellow-coUatiT  men  do  wh  " *■ ut 


lCoi 

>Coi 


^ng.  R*c.  48/1,  Ap 
ong.  Rao,  *18/1,  - 


818-8. 


•**  Cong.  Bee,  48/1,  App.  882.  . . V 

»{tong.  Reo.  'VS/l.  Apv.  867-9.  ..Ho  Mid:  “I  do. not  want  the  eenUmoote  and  principles 
enunciated  by  the  Senator,  from  Nneanchusette  (Mr.  Boutwoll)  to  ho' applied  to  our  people 
and  forced  upon  us.  The  policy. of  forcing  mixed,  sahqols  uponV US,.. forislhg  6ii.r  children 
Into  schools  with  oolotod-ohllwren,!  Is  .puoMely.,  avowed,  ' There  ls  to.  be  uo  choice.  If 
deal  rod.  by.  neither  raeeit  must  still  be:  dohe,  saysithe  Senator^  to^pefpetiiate  of  jfltahySb  j 


mnirtHI'V/  ’UUIUlcr.nMiV'll'  UJURV  Ptui  rjnruVWt  faVDi  ^VUa^Uri  lU,UQf|ntllIlW  Uf.  UBWUUBU 

principle.  I can  not  wither  It  be rigfttor  W^gln  wli^tlipr  ftsh0iil4  mWu] 


not  be- done  ae  a laatCer  ofpriaolple ; i eay  aeTa  matter  ofc' poilcyr  aiid 'oV' tlik 

• • ‘ bfwth  raeeaJV,  J4t  11^39.9*  .v; . ;■ 


men  wild  would  do  thifi  are  bUnd  to  the  intemt  of  „ 

•*  Confers  Ee^4B/lt  4107.  v Tr,  .-.in  ;:ei'  .. 
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break  down  the  prejudice  In  the:  public  mlud  by  ^hloh'  lt  Ib  pOtoibie  in  ‘hatae 
cities  qndisectioarof  the  country  to  make  separata  schoolsand  give  to  chlldreh; 
who  when  they  become  men  are  bound  by  the- Game  political 1 bonds  to  a govern- 
ment baaed  upon  the  doctrine  of  equality*  ldefte  which  ire  intebnatstent  Wlthtbe 
existence1  of  such  Institutions ; for  -ifcf  lb  only  by  instilling  into  the  minds  of  the 
chlldren  acd  tbe  y oath- of  the  country  the  idea  that ' there  is  no  diflfei-ettee  by 
nature  or  birth  or  race  or  color  or  ciete;th»t  we  feantake  security  fof  the 'con* 
tinuanceof  the  institutions  under-  which  we  Hve^ana'evferysyatein’Whibh  toler* 
ates,  encourages,  or  lays  the  foundation  for  the  dissemination  >df  diffelrent'JilCas; 
is  a system  hostile*  to  republican  government.  Inasmuch  us- these  font  ffiillioh 
colored  people  are  made  by  tbe  • Const  Itutibni  citizens  of  the  couritryl  a&theyabd 
their  posterity 1 through  aii  time  arete  hath  ft  lOt  and  part  Wlth-us  ab 'Citizens, 
i say  now  i . v iet'Us  do  tbat  thibg  which  is  right  ‘in’  the  eye  ’of  the  odnstitu.tion’f 
and  nothing  is  right  but  absolute  equality  of  righto.' ; 

- Freilnghuysen  -then’  asked  Boutwell  Whether'  “heproposes  by!  his  nbiebdment 
to  compel  colored  children1  to  go  to  white  schools;"'  ;thiOihttSr ‘replied !tbat  he 
could  not  do  this,  but  that  he  intended  to  eliminate  a dbai  school  systems  SteWart 
rebutted  Boutwell’e ; assertion 1 “that  It  is  necessary  nawi-in  ’order  co- preserve1  tad 
Republic,  to  require' the:  children  of  colored  ’people  6hd  White  peoplOto  go  to’ the 
same  school,’  whether  they  desire  it  or  not, 1 and-  that  we  Should  not  leaveit  op* 
ttonaieven  with  them  to*  separate. themselves,  butihust  force  then!  fat'd  the  *ame 
school,  and  this  for  accomplishing  of  a -great  moral  ldea!>?  SteWart  WdfhM’UU 
RejQublicau  colleagues  that  fa1  itibhy  of  the  States -a  ’free' School  system  was  not 
firmly  established,  find  thiit  integration. might  create ^ "60  much ; bpphsitlqii  a e to 
destroy  it'  do  concluded’  that  hev/as  hot  goiiig  to  surrender  to  .the  Negro*  vote 
at  the  expense  of  education;1*  * : -■■■.■■'  *••'<  '•  - 

"Under  questioning1  byStockton,  Boutwell  reiterated  that  the  purpose  of-  bis 
amendment,  Was  not  to  ’eliminate  all 1 distinctions  of  race  and  color,  but  to  re* 
move  the  prejudices  which  exist  between  persons  of  different  taCes  and  dif- 
ferent colons,  flhd  substitute  the- Idea  of  htunap' equality."'  SkellUji’huyeen; said 
that  he  disagreed  with  this;  - A’viote  was’ then  taken  on 1 Bootweirsa'meiidnicnt. 
Flvevotes  wore  cast  In  its  fa  tor,  one  by  Boat  well  and’  onCbya  Republican  eena* 
tor  from  Alabama/  Iionlsiftna,  Mississippi, , and  South  Carolina;  each’  of*  which 
had  heavy  NCgro  voting  populations.  Forty- two  Votes  were 'Oast  against  the 
amendment.  Thirteen  were  Democrats,  four  were  southern’ Republicans,  and 
twehty-flve  were  nbrtbem'  Republicans.  This  last  group  ’included  dye  Repub- 
licans who  had  voted  for  the  Fourteenth  Amendment  as  dieiubers  of  the  Senate, ' 
and  five  as  members  of  the  Rouse-,  'including  senator  RoaeoeCbhbllng,  an  erst- 
while colleague  of  Boutwell’  on  'the1  Iroint  Committee’  on*  iReeanStrtictloii1  which 
had  ' reported  o tit  'the  Fourteenth  Amendment."  -Eton' Senator  William  D,  Wash- 
burnj  -a  RepUblloan'colleagub  ofBdutWell  from  Massachusetts  who  had  likewise, 
as  a faember  of  the  House,  voted  for  the  Fourteenth- Amendment* on  its  passage 
(here,  ..in  the  39th  Congress,  voted  against  his  proposal  to  abolish;*.  dUal  school 

system'.®** ’■  • ':  !'U!:,.Vi  - ; - I ■ i ' "I:  i.  1 ( . i ■■  J ::i1 

• A vote  was-  thbU’  taken  to  strl  ke  out'  the 1 whole  school -clause,  and!  it  lost  ’by  a 
strict  party-line’ vote-of  80  to  14,' with  only  Boreman  voting  With  ’the  minority.^1 
Next,  Alcorn  i moved  to  amend  the  committee  draft  to  include  colleges  which -had 
deceived  state  endowments,  provisions  opposed  by  Frelinghuynen  because  a state, 
“by  making-  an  endowment*  to  am  institution  . , - [could  not]  change  it  from 
a private:  to’  a public  institution."  ““  ■ Nine  Republican  senators  voted-  for  this, 
seven  f torn  the ’ soiith  and  two  -from - the  north.  Thirty-seven  senators;  voted 
against  it,  thirteen  ■Democrats,  two  southern  Republicans,  and  twenty-two-northf 
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- StewaVt -said ; "My  friend  from  Btassnohneett#  knows  i how 


our  rankshave  -been: augmented  since. that  «v<sn<;  ><F)fteeuto;AmeqMent>,  tpr.he  acted., a 
conspicuous  part  in  giving  the  ballot’ to  the  negro.  He  ItadwS  Very  well  how.  the1  forces  that 
' ‘ ' ‘ his  have  been  augmented  by  the  ballot,  ” ‘ " ' 


advocate  these  right 


He  hears  thb  - potent 1 voice: 


Bight  hundred  thousand  votes  In  "America  are.  cakulated  to , inahin  the  politicians  tremble, 
i a , if, for  .education,  the  ameudipent  of  tije  Senator,  fiytn  Collfornla  is  right  i If  :to  con- 
ciliate eight  hundred  thousand  voters  at  the  expense  of  toe  loss  of  education  In  inatiy 
States,  then  the  amendment  of  the  Senator  from  Massachusetts  If  right  . . ; I do  not  be-’ 
Hove  that  but  for  these  eight  hundred  thousand  votes  there  would  be  i ten  votes,  or  even  five 
votes,  In  this  Chamber  for  this  particular  clause.”  ■ . ’ 

“ Cong.  Reo.-48/l,  410».  i-  , 

*« Cong.- Kec,  48/1,- 4i70.  ■ !'  /•'»:.  - - . •<  - . ■ ■ ' - v.i  *.  . 

■ »“  Cong.  Rec.  48/1.. 4168.  "■  ••  - ■■  ■ . ■ t ..v  - .■  . 
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ern.  Republicans,  including i B outwell,  All  of  jthc  Republicans- who  had.vCtedfor 
£be  Fourteenth, : Amendment  in , the-  Senate  or  ■ House  voted  against  this/*?  ■ 

: Sargent  then  proposedan  amendment;  to,  give 'Negroes  the  equal -benefit  of  the 
school  .system,  andlie. following  colloquy  owuxred:  r-  . i- = ■:<■; 

,,  ‘‘Mr.  Epmunpis.  •<  The  wholeefTect  of;  this  proposition  is  to.authorize  States 
on  count  of  color. ;to  deny  the  right  . to. go  to  a particular -common  school. 
If,  there  4»  anything  in  the;  bill, -It- is.  exactly  contrary , to  that,  . if  there  is  any- 
thing In,  the.  fourteenth  - amendment , It  is  .exactly  opposite . to  that.  ■ The  four- 
teenth Amendment  does  not  authorise  us  to;  make  any  trades  .with  States,  either 
wuypn  the  subject,,  or  .regulate  the  action  of-;, States.  What.  thejGonstltution  -an* 
thorite,  us,  te-dois  to  enforce  equality,;  audit  Is  not  haif-equa lity,  for  there 
is  no.  .such,  thingas  half -equality.;;  It.  is  entire  equality , or  -nothing  at  all. 

To  ppt  In  .these  .words  here  , or  in  any  part  of  the,  bill  ia  .merely  .to  say  .in  substance 
and  effect  that  this  bill  shall  have  no  force.  In  asserting;  the. equality  that jtbe 
fourteenth';:  amendment  to -the-  Constitution  asserts,  If  that'  asserts  any  equality 
atall,  andvof  epui^e-the  bill  goes  on  the  theory  that  It. does:  . , . ■ 

..“Mr.  SApaBUT.  I do  not  Know  that  the  fourteenth  amendment  enjoins  upon  us 
that  we  shall  have,  mixed  schools,  I do  notknow  that  the  fourteenth  amendment 
perforins  any  of  the  office, the  Senator  .speaks  of. . .; . I doubt. If  the  fourteenth 
amendment  provides,  that,  females  shall  be.  intruded  into  male  schools  or  males 
Into  female  schools ; and  yet  this  would  be  the  office  of  the  fourteenth  amendment 
under  the  logic  of  the  Senator  from  Vermont,?  “T, . ■ 

.Sargent  next  said  that-a, powerful!  and  wealthy  religious  organisation  was 
at  worfe  to  undermine  the  public  sphool  systems  of  the  states, :andthnt  this  bill 
would  help  them  do  it.  H«  accused  his  Republican  colleagues  of  surrendering 
educational  welfare  to  the  Negro  vote.***  Heooncluded:, ... 

“If  you  say  that  the  fourteenth  amendment  absolutely  levels  ali  distlnctions 
and  justifies  you  in  putting  heavy  penalties  to  prevent,  a , system  of  separate 
schools,. then. I say  you  cannot. separate  your  sexes:  youpmstput  thein  all  Into 
the  same. school,  and  the  boy  Who.  demands  to  enter  a female' school  has  just  as 
much:  right,  to  do,  It  under  the  fourteenth  amendment.  Following  your  princi- 
ple, lauded  here,  you  are  required  to  enforce  this  by  a law.  and  penalties.,  just  as 
much  as  you  are  that  a person  of  a particular  color  shall  be  allowed  to  enter 
into  schools  of  another  color.  I would  give  all  the  full  benefit  of  .the  school  sys- 
tem, and  I would  do  no  more." 

. Edmunds  then  said  that  Sargent  had  adopted  the  Democratic  position,  that  the 
Fourteenth  Amendment,  does  not  forbid  all  distinctions  in  . state  .laws  based  on 
race  or  color,. or  religion.  He  emphasized : "But  the  Senator's  argument  results 
In  exactly  this;  that^the  fourteenth  amendment. does  not,  as  it  respects.common 
schools,  level  a distinction  which  a.  State  may  have  a right  to  matte  on  account  of 
race  and  color."  Edmunds  then  stated  that  the  bill  proceeded:  on  the  theory 
that  the  Fourteenth  Amendment  does  not  make  a state . blind  to  race,  color,  or 
origin.  He  added:  . ;r 

“the  Senator's  argument  is  the  democratic  argument,  Inasmuch  as  he  says  the 
State  has  the  right  to  regulate  thlB  business  of  common  schools  and  to  exclude 
people  on  account  of  their  color  one  way  or  the  other.  If  the  State  has  that  right, 
we  cannot  Interfere  with  it*  If  the  State  has  not  that  right,-  we  cannot  confer  It 
by  an  act  of  Congress,  because  such  an  act  of  Congress  would.be- In  violation  of 
the  fourteenth  amendment  itself.  The:  Senator’s  amendment -proposes  to  recog- 
nize the  right  in  a State  to  discriminate  on  account  of  color,  and  if  It  does  recog- 
nize that  right,  It  recognizes  It  as  a right  inherent  in  the  -State  and  which  the 
fourteenth  amendment  does  not  touch/  If  it  does  not  touch  it,  then  there  is  not  a 
right  in  your  bill  that  is  constitutional./  On  the  other  band,  if  the  fourteenth 
amendment  does  touch  It,  and  this  right  to  discrimlnate'oh  account  of  cplor  is  -not 
in  the  State,  then  I repeat,  the  Congress  of  the  United  States  has  no  power  to  con- 
fer such  a right  upon  a' State  to,  make  discriminations  between  ite  citizens  on 
account  of  color." *”  ■’ - ' ■ , ■. 

Edmunds  then  deplored  Sargent's  reference  to  the  alleged  Roman  Catholic 
Church  opposition  to  public  schools,  and  praised  it  for  never  having  made  racial 


Cong.  Jteo.43/1,  4171.  i 
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«*  Cong.  Bee.  4R/1,  4172.  Re  seta : “But  by  the  effect  of  this  legislation,  which  la  .in- 
sisted on  here  for  political  purposes,  in  order  to  gain  the  eye  of  the1  colored  people  and 
encourage  them  to  adhere  to1  the  republican  party— ‘for  that  is  what- It  amounts  to,  for 
political  purposes — we  are  sacrificing  the  higher  interests  of  the  country.  . , . .1  consider 
that  these  are  more  Important  considerations  than-  the  question  whether  the  republican 
party  shall  have  more  or  less  of  the  colored  vote  of  this  country.’' 

Con  '.  Bee.  48/1, 41V3.  - - 


discriminations.  -He;  went  on  to  quote  variqus  statistics  ^qaigagd  to  ^hWiP^I?, 
southern  Negroes  had  inferior, school  opportunities  to.ihdse  of  .wWtofi,  «»d 
the'Senato  to  run  toe  risk  of  any  disturbances  in  the  scfrooi  gyatoffB  fflifeh  thfi  Ply; 
might  engender.^  ■ - Three, Democrats,  Johnston  of.yir#nia,Nprwooa  of  vgorgiai' 
anS  Merrimon  of;  North  Carolina,  rebutted  SJdmuiicl’fl,  a^rtlon  £bout,  InteWof 
Negro  schooling  ih  theSouth.**  .-Sargent  replied  tha^.aa  4rconsut#ttt I Bepubllcm;; 
he  believed  that  segregation  by  race  was  no  more  a violation  of  thO  Fodrteenoi 
Amendment  than  segregation  by  sex.?®? , However,  hiaumenflraeuttopt  by  28  to  18. ' 
Two1  Republicans  switched  sides  from  the/priorIyp^  and  ^yfef^l,We^  abp*nt,Tifho 
originally  voted  withRargerit  However,  Rtowartcoutlnued  to  vote  with  Sawent 
although  this  amendment  was  less  favorable  to  Negro  elalfljs  ^aq.thefpriovhne, 
The  bill  thbn  passed,  26  to  16,  with  only  three  RepubUciu^  voting  w^th^e.Dtado;; 
crate  In  the  negative.**' ■''•'■■■  ;*?:;•«<:  -i  .suitm 

‘The  HOUse  took  no  action  on  . the  bill  during.tb|«  session.,  ; Several  Ptopprate, 
attacked  it  for  requiring  social  equality  and  racenitiing,  asserted  tMt  Negroes 
themselves  wanted  separate  schools,  and*  issued  the  usual  dire  warnipgs  about 
destruction  of  the  school  system  or  Inevitable ; miscegenation.  . A,  Tennessee 
Republican  stated  that  almost  al  1 Negroes  were  satis  lied  with  segregate^,  P£hP<u& 
except  a few  “smarties" ; or  “would-be  leaders;*  anti  Questioned  the  conOtRifc, 
tlonality  of  theiaw.m  Congressman  James  T.  Rapier,  «n  Alabama  Negro.  Repub- 
licflh  lawyer,  charged  that  the  Democrats  were  using  the  civil  rights  bill  to  gain 
votes.1'*  He  denied  any  desire  for  Social  equality,  and  .complained,  that,  whites, 
Wanted  to  shut  Negroes  out  of  schools  completely.?®  ....  • * J’  .= 

Congressman  Chester  B,  'Darrall,  a Louisiana  Republican,  read  , a.  section  <« 
that  state’s  constitution  giving  every  child  in  the  state  the  right, to  attend  any,, 
piiblic  school  without  df sinction  of  race  or  Color,  He  noted  that  this  provision 
was  put  Into  force  in' New  Orleans  over  ; a good  deal  of  white  opppsirion,  and 
Opponents  urged  \rilite  parehts  to  withdraw  their  children,  from  school,...  He. 
read  a report  by  the  president  of  the  city  board  of  school  directors  that  no 
unfavorable  results  which  had  been  freely  predicted  had  occurred.  Most  students: 
attended  school 'with  members  of  their  own  race,  but  in  some  instances  where 
schools  became  mixed  there  was  no  difficulty.  In  we  school  whore,  white,  stu*. 
dents  were  withdrawn  In  protest,  they  soon  returned.  He  declared  that  since 
the  law  bad  gone  Into  effect,  the  school  system  of  Louisiana  had  Increased  . and; 
flourished  and  that  many  prominent  white  people  now  endorsed  the  noij-dis- 
crlminatory  school  system.  He  concluded  tbat  thb  prophesles  that  schools  would1 
be  closed  if  the  bill  should  paSB  were  groundless.  He  declared : 

“As  to  the  threat  In  regard  to  the  school  clause  that  we  will  destroy  the  schools 
of  some  of  the  States.  I have  Only  to  say  that  It  is  rather  late  In  the  day  to  be 
making  threats  of  any  kind,  and  we  are  all  tired  of  these  continual  threats  of 
what  will  be  done  if  wie  do  not  quit  legislating  to  protect  our  citizens  In  their 
rights.  But.  there  Is  no  danger  whatever  that  these  threats  will  ever  be  carried 
into  effect,  dr  If.  they  are,  If  the  Legislature  of  Virgihia  or  of  Tennessee  should 
fail  to  appropriate  for.  one  year,  they  would  And  their  people  were  wiser  than 
they  were,  and  It  would  not  be  repeated.  But  should  the  wont  come,  should  the 
schools  fall,  let  them  fall,  but  let  justice  be  done.”  *“  ■ r 

■"  4,  THK  HIGH-WATER  MARK 

Iii  the  elections  of  1874.  the  Republican  Party  suffered  a political  hemorrhage. 
The  hold-overs  (n  the  Senate  kept  it  Republican  by  a milch  reduced  margin.  The 
policy  of  equalltatians  who  had  passed  the  Fourteenth  Amendment  to  admit 
sparsely  populated  western  states  with  more  trees  than  people  as  soon  as  two 
staunch  Republicans  could  be  found  to  give  them  equal  Senate  representation 
paid  handsome  party  dividends.  But  in  the  House,  where  more  nearly  “one-man, 
one  vote”  obtained,  a party  line-up  of  Rep, — 194,  Dem.— 90,  and  other — 14,  in 
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the  43rd ' Oongfesa.b&amei  Dem.— 169,  Hep; — 109,  other— 14  In  the:  44th  Con- 
gress*4* Massachusetts,  that  bastion  of  Republicanism,  was.  swept,  was  itwept  by 
tW  Democratic  tidal  wav#;  evert  Butler’s  own  scut  could  not.  be  saved,  from  the 
holocaust.”  .The  depressibrf,  frafid,  corruption,  and  sundry  scandals  were  major 
Democratic  assets,*"  buf  the  “pdrty  of  the  rebellion''  also  made  the  civil  rights 
bill,  and  especially'  race-mixing- lh  schools;  pay  handsome  dividends  In  the 
election**  . . 

. , When  the  “ifime-fluck”  Second  Session  of  the  Fifty-Third  Congress  met  In  the 
early  part  or‘187S,  Congressman  Alexander  White,  an  Alabama  Republican 
lawyer,  moved  to  amend  the  Senate  bill  by  specifically  permitting  school  segre- 
gation, while  .Oongressinati  John  Cessna,  a Pennsylvania  Republican  lawyer, 
moved  to  retdld  thesenate  bill  iuthet,  and  Congressman  Stephen  W.,  Kellogg,  a 
Connecticut  Republican  lawyer,  moved  to  strike  all  reference  ito  schools.*®8  Con- 
gressman ! John  R.  Ljmch,  a Mississippi  Republican  Negro  .photographer,  then 
launched  into  a defense  of  the  Senate  school  clause.  He  said : 

"I  regard  tli16  school’ clause  as  the  most  harmless  provision  in  tho  bill.  If  it 
were  true  that  the  passage  of1  this  bill  with  the  school  clause  in  it  would  tolerate 
the  existence  of  none  hot  a system  of  mixed  free  schools,  then  I would  question 
very  seriously  the  propriety  of  retaining  such  a clause ; but  such  is  not  the  cast, 

• ,.  - it  simply  confers  upon  all  citizens,  ...  to  send  their  children  to  any 
public  free  school  that  Is  supported  in  whole  or  in  part  by  taxation,  the  exercise 
of  the  right  to  remain  a matter  of  option  as  It  now  is— nothing  compulsory  about 
it.  That  the  passage  of  this  bill  can  result  in  breaking  up  the  public  school 
system  in  afiy  State  is  absurd.  The  men  who  make  these  reckless  assertions  are 
very  well  aware  of  the  fact,  or  elBe  they  are  guilty  of  unpardonable  ignorance, 
that  every  right  arid  'privilege  that  Is  .enumerated  in  this  bill  has  already  been 
conferred  Upon  all  citizens  alike  in  at  least  one-lialf  of  the  States  of  this  Union 
by  State  legislation.  In  every  Southern  State  where  the  republican  party  is  In 
power  a civil  righto  bill  is  In  force  that  is  more  severe  in  its  penalties  than  are 
the  penalties  in  thls  bilL  We  find  mixed-school  clauses  in  some  of  their  State 
constitutions.  If,  then,  the  passage  of  this  bill,  which  does  not  confer  upon  the 
colored  people  of  such  States  any  rights  that . they  do  not  possess  already,  Will 
result  in  breaking  Up  the  public-school  system  in  their  respective  States,  why  is 
it  that  State  legislation  has  not  broken  them  up?  This  proves  very  conclu- 
sively, I think;  that  thereto  nothing  in  the  argument  whatever.  . . . My  opinion 
is  that  the  passage  of  this  bill  just  as  it  passed  the  Senate  wjll  bring  about 
mixed  schools  practically  only  in  localities  , where  one  or  the  other  of 'the  two 
races  Is  small  in  numbers,  and  that  in  localities  where  both  races  are  large  In 
numbers  separate  schools  and  separate  institutions  of  learning  will  continue  to 

exist,  for  a number  of  years  at  least,”.”7 — 

Lynch  then  read  an  editorial  from  the  Jackson  Clarion,  a Democratic  news- 
paper, that  the  pending  bill  would  have  no  effect  on  the  Mississippi  school  system. 
He  concluded  that  although  Negroes  did  not  want  mixed  schools,  they  did  not 
want  to  be  separated  by  law  Instead  of  individual  choice,  and  declared  that  if  the 
bill  were  passed,  "there  will  be  nothing  more  for  the  colored  people  to  ask  or 
expect  in  the  way  of  civil  rights.”  .*** 


. ”U.S.  Bureau  of  the  Census,  llittorical  Statistics  of  the  United  States,  GolmiaX  Timet  to 

I9o7i  n01  f 11)00)  • 

^Trotausao,  Butler  29Q  (1957), 

881  27  Encyclopedia  Brltannlca  720  (11th  ed,  1011) , 

1 Cwwm.  Second  Session  951,  952,  978,  982*  1001,  App, 

17,  20, 118  (1870)  (hereinafter  referred  to  ae  Con^Rec*  43/2 J 
Roc*  43/2,  938-9,  - 

Cong.  Rec.  43/2,  945. 

*saTbi&.  lie  said:  "It  Ib  contrary  to  oPr  system  tit  government  to  discriminate  by  law 
between  nerflpnd  on  account  of  their  race,  their  cftldr,  their  religion,  or  the  plate  of  their 

Just  a*  contrary  to  republicanism  to  provide  by  law  for  the 
S?u£ftH0n  of  cl‘lldten  .511?  may  be  identified  with  a certain  race  in  separate  Bchoote  to 
themselves,  ao  to  provide  by  low  for  the  education  of  children  who  may  be  Identified  with 
a certain  religion^  denomination  in  separate  schools  to  them  delves  The  duty  of  the 
law-maker  in  to  know  no  race,  nu  color,  no  religion,  no  nationality,  except  to  prevent 
i>n  nny  of  th*8®  grounds,  bo  far  na  the  law  in  concerned*  1 

«o^i.*^hl0^SJ0Pi0,ttn^h,^tf5e  pa83ne?  bl,J  hJrt  as  it  passed  the  Senate  do 

S?il  tjicvehy  admit  that  their  children  can  be  better  educated  In  white  than  In  colored 
schools;  not  that  white  teacher*  .because  they  are  white  are  better  qualified  to  teach  than 
colored  ones,  But  they  recognlsh  the  fact  that  the  . distinctions  when  made  and  tolerated 


own  State, 'then  both  races  wlil  be jiatlsfled  "because  they  ^llT^aw  that  *t1ie  separation  Is 
their  own  voluntary  act  and  not  legislative  compulsion.”  ^ 
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Congressman  William  'E.  Finek,ran  Ohio  Demoqrntic  lawypr  who  had  voted 
dgaiiis£  the  Fourteenth  Amendment  in  the  30th  Congress,  stated  that;  it  did  not 
give  the  federal  government  power  to  regulate  admission  to  schools.  He.  quoted 
copiously  from  the  ' McCall  ease  to  support 1 this  : proposition,11"  Congressman 
' Jonh  B.  Storm,  a 'Pennsylvania  Democratic  lawy or, : also-urged  that  segregated 
schools  conferred  equal  lights.*7"  Cain,  a South.  Carolina  Negro . Republican, 
added  that  he  thought  Negroes  "shall  not  lose  anything  if  It  {the  Behool  clause) 
is  struck  out”  He  said  that  they  “eohld  afford  for.  the  sake  of- peace  In  the 
republican  ranks,  if  for  nothing  else— notas  a matter  of  principle — to  except  the 
school  clause.*71  A Virginia  Democrat  praised  the  state's  school  system  and 
warned  that  the  bill  would  deliver  a fatal  blow  to  it ; 5,8  a view  which  a Republican 
colleague  of  his  endorsed.*78 

The  next  day,  February  4, 1975,.  was  the  last  day  of  House  debate;  Congrees- 
. man  James  B.  Sener,  a Virginia  Republican  lawyer  who  had  been  defeated  for 
re-election,  told  the  House  that  not  only  wohld  the  school  clause  demolish  the 
southern  school  systems,  but  also  it  would  drag  down  the  Republican  Party  in 
the  South.*7*  Congressman  Ellis  H.  Roberts,  a Republican  newspaper  editor 
from  New  Fork,  opposed  the^oetiiiAlIU*  elimination  of  the  school  clause  because 
he  wanted  to  give  Negrpefrthe  fight  to  go  to  s<rabel,J)Ut  favored  the  segregation 
provision  so  that  thpHsouth  would  not  be  antagonized!*?.  A-  Missouri  Republican 
who  had  also1  been  defeated  extolled  the  segregated  schools  of  St.  Louis  and 
opposed* the  bill/*  N. 

Cain  arose/flespalring  of  the  Bchorn  obtuse,  which  he  called,  the  most  impor- 
tant part  otfne  bill.  He&ahj4'>.  \ 

“As  p republican,  and  fdr  the  sake ‘of  the  welfare  of  the  republican  party,  I 
am  willing*  if  We  cannot  rally  our  friends  U)/-{lio!>e  higher  conceptions  enter- 
tained by  Mr.  Siimttdr— if  we  cinnot  brhjg  up  the  republican  partyUo  that  high 
standard  with  regard  to  the  rigptfMrfTnaffTSs  seen  by/theke  whoialdYthe  founda- 
tion of  this  GbvernmenT^-^etfJdCnmjyilltag  to  agtee  tom  compromise.  1$  the 
school7  clause  is  objectionable  ^mtarTmends,  V nd  they  thlpk  they  cannot  sustain 
It,  then  let  it  he  struck  out/ntiray. v We  want  ho  Invidious  discrimination  in 
the  Uws  of  this  pauntry.  Hither  give  us  that  provision  m Its  entirely  or  else 
leave; it  outaltog&hetvahd  tlms,  settle  tfeaugstlbn.1”-^!7  )■  | . 

tinder  questioning,  Cain  averrdft3Jiat|  Witr^burhcm  NegiVes  did  not  wgnt  mixed 
schools,  and  said  that  theianly  mixed  [institutions  in  South  Cnrolimi  was  the 
state  college,  ’ He  furtheh  detiared  thatijf-Corigrpss  Would  force  people  to  accept 
mixed  schools,  they  woiild4>bsy  without  trmfljje'  'Bu^  he  once  again  /concluded 
that  he  wpuld  prefer  tlie'schooKclaufifr-ktaKken  rather  than  have  a segregation 
provision  therein.8^., V " — * — \ ) / 

Congressman  Simeon  B.  Chittenden-,  a New  Fork  Republican,  thtib  explained 
why  he  was  going  to  vote  against  the1  bill:  | / / 

*T  do  not  want  to  go  dowff'with  my  party  quite  so  deep  ub  the  hill  would  sink 
it  if  It  becomes  the  law,  ahdthat  is  the  reason  WjjyrI  speak.  * V*  £ am  a prac- 
tical man,  ahd  believe  It  lhapSlitie-  unnecessarily to  vex  whiteftnen,-  North  and 
South,  by  passing  this  bill  lioW.”  m S 

White  of  Alabama  then  made  a major  speech  in  faVorj^r segregation  amend- 
ment. He  attffeke&sfellbw  Republican  extremists  and^rounseled  "moderation 
on  this  subject.”  He>ald_ that' the  evil  "to  be  remedied  by  tbi&.J>JU  is  that  the 
people  of  color  In  many  of*4he__8tatea  are  d.enleff'uie  prlviieferwftndinisslon  to 
public  schools.”  He  added  thaFnfellHW  Negroes  or  whites  let  fCq  pouth  desired 
race-mixing,  and  averted  to  the  action  of  the  House  Judicnwy  Comiidttee  in 
reporting  a school  segregation  amendment;  commenting  as-  follows : - 
"This  is  a question  of  expediency/  not  a matter  of  right,  Four  committee 
concede  this  by  providing  in  their  bill  for  separate  schools.  Had  it  been  a matter 
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of  right  or  of  principle,  they  couhl  not  have  provided  in  their  hill  for  separate 
schools ; hut  as  it  was  neither,  but  only  a question  of  expediency,  they  could  do 
bo,  anil  acted  wisely  and  will  in  so  doing.''  ***  ‘ 

White  then  mode  n lengthy  political  analysis,  In  which  he  pointed  out  that  the 
civil  rights  bill  was  changing  so  many  white  votes  that  it  would  cost  the  Republi- 
can Party  every  southern  state.®1'  Speaking  of  the  Republican  mountain  areas, 
he  warned : 

"No  earthly  power  could  have  loosed  your  hold  upon  them  but  the  republican 
party  itself.  But  when  you  proposed  to  put  the  Seim  to  bill  upon  them;  when, 
as  they  wefe  told,  you  proposed  to  invade  the  sanctity  of  their  homes  and  to 
force  social  equality  upon  them  j when  yon  proposed  to  force  their  children  into 
schools  with  colored  child rcu  or  deprive  them  of  the  benefits  of  the  common 
schools,  the  blood  of  the  Anglo-Saxon  rebelled,  and  they  turned  away  from  you. 

, Ton  may  sny  that  this  Is  a prejudice  but  they  say  it  1b  not,  that  it  Is  a sentiment ; 
but  whether  the  one  or  the  other  It  is  a fact,  and  a stubborn  fact— one  that  will 
not  yield  to  force.  If  the  civil-rights  bill  which  Is  on  your  table  becomes  the 
. law,  you  will' drive  these  men,  whose  fidelity  to  republican  principles  has  been 
•proven  by  ancrlflces  and  trials  to  which  no  northern  republican  has  been  sub- 
jected, permanently  away  from  you,  and  you  obliterate  in  a brief  time  the 
republican  party  South,"  *** 

Kellogg  tbfen  explained  that  he  was  moving  to  strike  out  the  school  clause  be- 
cause schools  should  he  under  local  control,  because  the  school  clause  might  In- 
Juro  the  school  systems,  and  because  national  legislation  should  not  provide  for 
segregation. by  law.  Congressman  James  Monroe,  an  Ohio  Republican,  added 
that  although  he  preferred  the  Senate  bill,  be  would  rather  have  the  school  clause 
stricken  out  than  to  take  the  House  Judiciary  Committee's  provision  providing 
for  segregated  schools.  He  explained  that  Negroes  and  radicals  were  opposed 
to  any  statutory  racial  distinctions,  and  would  prefer  to  take  their  chances  for 
obtaining  an  education  for  colored  students  under  the  Constitution  without -a 
statute,  than  to  accept  segregated  education  under  federal  law.**  And  Congress- 
man Bnrbour  Lewis,  a Tennessee  Republican,  warned  about  sentiment  against 
school-mixing  In  the  South.”1 

Congressman  Julius  0.  Burrows,  a Michigan  Radical  Republican,  arose  to 
warmly  endorse  the  Senate  bill,  He  pointed  to  the  widespread  Illiteracy  among 
Negroes  as  the  reason  why  they  needed  schools  more  than  anything  else.  He 
further  protested  against  the  school  segregation  provision,  as  "entering  upon  that 
course  of  legislation  which  draws  a line  of  demarcation  between  American  citi- 
zens who  by  your  laws-and  your  Constitution  stand  in  absolute  equality.  . . 

He  added  that  the  provision  permitting  states  to  establish  school  segregation  ‘is 
to  establish  by  Federal  law  separate  schools  in  the  majority  of  the  States  of  this 
Union."  To  this  objection  came  on  several  grounds.  First,  he  said  that  It  would 
create  racial  prejudice  In  small  children  where  none  had  existed  before.  Sec- 
ondly, he  urged  that  a segregated  school  system  would  double  the  expense  for 
schools.  Finally,  he  said  that  the  federal  law  would  reopen  the  contest  about 
school  segregation  in  those  states  which  had  already  eliminated  it  by  local  law. 
He  named  Connecticut,  Illinois,  Iowa,  Massachusetts,  Minnesota,  and  Michigan 
as  states  where  school  segregation  had  been  abolished.**  Rapier,  (he  Negro,  Re- 
publican colleague  of  White,  also  rejected  any  compromise  and  made  an  emo- 
tional appeal  for -the  Senate  bill.*** 


**  Cong.  Sec.  48/2,  App.  IB.  . 

"Coni.  ROc.  43/2,  App.  10-24,  He  uM  : "But  it  is  to  the  effects  of  this  measure  upon 
the  people  of  the  Southern  States  I wish  to  call  attention,  The  elections  there  have  swept 
nearly  every  republican  Representative  from  the  States  of  Virginia,  West  Virginia,  North 
Carolina.  Tennessee,  Georgia.  Alabama,  and  Arkansas  . . . while  in  the  State'  Legislatures 
there  has  been  a corresponding  dlmunitlon  of  power.  Falling  bodies  move  with  accelerated 
rapidity  and  cumulative  force,  and  unless  this  downward  movement  Is  speedily  checked,  in 
a brief  time  the  republicans  in  the  South  will  have  no  Representative  here,  and  no  power 
or  influence  In  n Legislative  Assembly  in  the  South.  . . . These  consequences  have  followed 
from  the  propiunl  to  pass  the  civil  rights  Mil  of  last  session,  and  win  be  multiplied  and  it 
may  be  made  Irreparable  by  its  passage..  The  MBiilt  then' Will  bd  to  lose  yon  the  entire 

--->  *-  v — . j political, power  there  for  all  time  to  come.  Looking 

.cs,  whefe  In -the  North  and  West  dan  you  expect  to 

. es  or  voters  to 'compensate  you  for  theeioss  of  pine 

hundred  thousand  voters  and  seven  or  eight  States  In  the  South!"  ./d.  at  17. 
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■*  Cong.  Rec.  48/2, 1000.  • ‘ 

m Cong.  Rec.  48/2, 1001. 
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Congressman  William  W.  Phelps,  a New  Jersey  Republican  lawyer,  opposed 
the  bill  as  unconstitutional  and  destructive  of  the  budding  southern  school  sys- 
tems. But  Ids  main  argument  was  political.  He  said  that  the  two  parties  had 
divided  In  the  last  election  on  the  bill,  and  that  the  people  voted  against  it 
emphatically.*"  But  Congressman  Charles  G.  Williams,  a Wisconsin  Republican, 
opposed  school  segregation,  "thereby  nurturing  a prejudice  they  never  knew,  and 
preparing  these  classes  for  mutual  hatred  hereafter,  though  they  are  the 
ones  . . . upon  whose  action  the  peace  and  tranquillity  of  the  nation  must  de- 
pend.” ™ Finally,  two  Republicans  appealed  for  Democratic  votes  to  let  Negroes 
go  to  school,  based  on  God  and  the  1872  Democratic  platform.**  Butler  of 
Massachusetts,  who  concluded  the  debate,  also  expressed  a preference  for  no 
school  provision  rather  than  for  one  with  segregated  schools.™ 

A vote  was  then  taken  on  Kellogg>mothmrstvlkiiig  out  the  entire  school  clause, 
including  its  section  pennlitlngstates  to  main  tnft ‘-segregated  schools.  This 
vote  carried  by  128  to  48,^'a  vote  to  restore  the  school  clause,  and  providing  for 
segregation  and  othor^fnibtic  accommodation,  on  White's  mutton,  lost  by  114  to 
91.  In  neither  caswwere'the  yeas  and  nays  token.™  V 

Federal  conipiUrffon  of  school  dcsegrefrfi oh" then  reached  whab,  would  be  Its 
high  water  mark  for  over  tkremquartera  of  a century.  A vote  vWs  taken  on 
restoring  the  school  clause's^  4c  passed  tqe  Senate. ) This  rote  lost \>.v  114  yea 
to  148  nay.1"8  /The  affirmative  Votes  j were  all  cast  by Republicans.  Orihe  Nega- 
tive votes,  ttl  were  enst-hy  Republicans  nnd87J>y  Democrats.  All  thh  few  re- 
maining Democrats  who  had  eerved  Congress,  Charles  EMredge  of 

Wisconsin, 'William  E.  FlBCk  of  OhfpQiri|llaiuT!l,  Niblacjt  of  Indiana,  and  Ramuel 
j.  Randal?  of  Pennsylvania,  oll'o^wmliM  votoqvagaiust  the  Fourteenth  Amend- 
ment in  the  House,  and  James  M /Nesmith  of  Oregon,  who  me  a Sen  atm1  was 
absent  when  the  vote  was  taken  Jon  it  InJLSOfl,  voted  hay,  as  could  be  expected, 

The  Republican  vpte  is^of  mpye  llntSe^. The  ‘school  clauge  split  off  about 

one-thin^  of  the  Rebuhllcah  ,partyK^Gffiisisplif'wis  not'Trasea  on  Nortli jBouth 
linos.  Of  the  Republicans  voting  forflie  sc^oqi  clause,  93  came  from  the  North, 
one  camq  from  a bonier  state!  (Maryland  j^-anu yl5  came  from  the  South.  Of 
the  Republicans  voting  against  the  school  clause/57'came  from  the'  N^rth,  7 
from  the  .border  states  of  Delawaxg,  Mftrfdopa,  /West  V&gtaia,  and  Missouri, 
and  17  ca^ie  from  the\Soum.  To  fuMhes-ihow  toe  nature  of)  the  split, /all  five 
Republicans  from  Louisiana,  all  three  fyom  Mraissippi,  jmd  all  Mr  from 
South  Carolina  yoted  for  the  school  clause,  .while  four  out  bf  five  from^Alabama, 
all  five  f romvTen nessce,  and, four  out  of.  five  from  Virginia  voted  Against  it. 
Seven  out  of  Blue  Michigan  Republicans  vqted  foA.lt, ,nut  all  tbreg  Minnesota 
Republicans  vow  against  it  The-New.  Jersey  Republican  delegation  was  split 
three  to  thr.ee,  while. the  Pennsylvania  delegation  was  splitjJtwelve  for  and 
nine  against.  There,  was  a somewhat  heavier  vote  against  ine  clause  by  Re- 
publicans  in  .marglnaSiggats.  About  one.  third  of  the  Repriblicans  who  voted 
for  the  school  clause  MA^been  defeated  In  1874,  one-half,  who  voted 

against  It  had  been  defcatedr^However.  this  d&asuHrtfBeem  to  be  «qcn  an  undue 
proportion  ,as  to  lead  to  the  conclusion' tjlllt  uie  defeats  In  ISWjnflprfe  the  sole 
factors  for  voting  against  the  clause,  although  doubtless  they  were*an  Important 
CftUBC*  ■ ( ■ ■ r , 

By  tills  time,  only  a handful  of  Republicans  sat  Ini  the  House  who  had  been 
In  the  89th  Congress,  and  voted  for  the^ourteepth.  Amendrpent.  following 
of  that  group  voted  for  the  school  clause:  Godlove  S.  Orth  of  Jpdlana,  John  A. 
Easson  of  Kansas,  Henry  L.  Dawes  and  Samuel  Hooper,  of  Massachusetts, 
James  A.  Garfield  and  William  Lawrence  of  Ohio,  William.  D.  Kelley,  Leonard 
Myers,  and  Charles  Q'Nleli  of  Pennsylvania,  and'  Phlletus  Sawyer  of  Wisconsin, 
all  of  whom  but.Hoopcr  and  Sawyer  were  lawyers,  Four  Republicans  who  had 
voted  Jt or  the  Fourteenth  Amendment )/ voted,  .aga^ist  tho  school  clause.  They 
were  Hezeklah  S.  Bundy,  an  Ohio  Republican  iawyer.  Robert.  8,.  Hale,  a former 
Now  York  State  judge  whose  speech  against  the  original  draft  of  the  Fourteenth 
Amendment  had  resulted  in  the  substantial  rewording  of  the  First  Section,™ 

; , . •.,*  i . 1 . 1 ; “I  i’r*V  1 "l  ■ ■ ■■  ■ ■ ’ ■ 
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Olenbl  W,  Scofield  of  Pennsylvania,  a former  state  judge,  who  had  several  years 
before,  wpoken  against  railroad  segregation.***  and  Luke  P.  Poland,  a former 
Chief  Justice. of ‘the  Vermont  Supreme  Court,  who  had  likewise  taken  a prom- 
inent part  in  urging  passage  of  the  Fourteenth  Amendment,  as  a senator  from 

jthafcState.Tiri:  ;:i . . .•  • 

> The  House  vote  for  the  Fourteenth  Amendment  was  128  to  37.***  The  party 
line-up  in  the  89th  Congress  of  Republican : 149,  and  Democrat : 42,***  ia  not  very 
dissimilar  .to  the  total  vote  on  the  school  clause,  of  Republican : 142,  and  Demo- 
crat : 58,  if  the  southern  and  Nebraska  delegations,  which  were  unrepresented  In 
the  30th  Congress  when  the  Fourteenth  Amendment  was  proposed,  is  eliminated 
from  both  party  totals.  ThuB,  if  the  third  of  the  Republicans  In  the  House  which 
had  defected  on  the  school  clause  at  the  end  of  the  reconstruction  in  1875,  were 
presented  with  a school  clause  by  the  Radicals  in  1366,  and  likewise  defected 
then,  ns  they  probably  would  have,  it  wo:;ld  have  meant  a swing  of  40  Republican 
votes.  The  vote  on  the  Fourteenth  Amendment  with  a school  desegregation 
provision  would  have  been  about  88  to  77,  far  less  than  the  two-thirds  necessary 
for  passage.  A school  desegregation  provision  on  the  Fourteenth  Amendment 
would  have  blocked  that  amendment  In  the  House,  without  considering  the  more 
narrowly  divided  Senate. 


5.  SUMMARY  AND  CONCLUSIONS 

. In  contrast  (o  the  scanty  debates  in  1866  on  schools^  those  oh  the  Civil  Rights 
Act  of  1876,  were  Voluminous  and  exhaustive.  These  debates  have  been  set 
forth  at  some  length  above  to  demonstrate  that  virtually  eVery  possible  position 
that  is  espoused  today  was  known;  and  advocated  by  1875  ip  regard. to  race 
relations  and  schools.  Moreover, . every  substantial  argument  for  or  against 
school  segregation  or  Integration  Was  knbWn  and  advocated  at  that,  time.  The 
jbpiy  difference  today  is  that  partisans  of ‘these  positions  are  using  longer  words 
arid  blgget  footnotes  to  sky  the  same  thing.  One  must  flatter  oneself  tp  believe 
that  one  hah  something  really,  new  to  say  on  the  subject  which  was  not  sold  .almost 
a century  ago.** 

. Tlie.  ylews  expressed  ranged;  the  entire  spectrum.  The  unreconstructed 
Democrats  from  Delaware  and  Kentucky  expressed  the  ahie-beliwm  view  that 
Negroes  paid  so  little  In  taxes  that  they  ought  to  be  exempted  from  both 

Jixes  for  Bchoolu  and  should  not  go  to  any  kind  of  school  at  all. J We  need  not 
bheem  oun&lv&r  with  What  they  thoUght  Of  the  Fourteenth  Amendment More 
progressive  Democrats  such  asThutniUn  and  Merrlinon, thought. that  the  Four- 
teenth Amendment1  had  nothing  to  dt)  with  schools;  or  at  least  school  segregation, 
afld' that  Ncghies  IP  schools  should 'be  rigidly  segregated  by  law.  HoweVer,  as 
Ml  Democrats,  at^d  conservatives  vmfed  against  the  Fourteenth  Amendment,  their 
views  are  hot  too  significant.  , • f . 

, The  “swiDEM  group  of  RVpubllcd  h moderates,  who  made  possible  the  Fourteenth 
Amendment, ^led  by  Trumbull  of  Dlinois,  believed  tbht  the  right  to  g6  to  school 
was  hot  a civil  right  protected  by  the  Fourteenth  Amendment,  over  which 
Congress  couid  legislate.  Ap.fbrthe  District  of  Columbia,  this 'group  advocated 
oractjiileeced  in'  separate  and'^dal' flacllftles  by  JiiW  for  Negroes.  This  group 


•.  Thebe  was  also  a hindful  b^tegulurs,  such  as  Pratt  of  Indiana  had  Sherman 
bf  Qbtu,  who  believed  that . thb  M&Xanit  case  Was  correctly  decided  but'  tbat 
CongredU  could  aboUstiatlfcfiAt  State-Wide  school  segregation  laws. ' Apparently, 
they,  believed 1 that  the  iocgl  school  boards  should  decide  whetheV ! sc^obm  should 
Mr  segregated'#* integfcated. ThelV  Mew,  WOpId  ptohabjy1  alnb  regmrU  the 

"•Cong.  Globe,  40th  Cong.,  2hd  Rees.  1068  Il8fl8Jh  „ , a „ 

**•  Contr.  Globe,  89th  Cong.,  1st  Bess.  2 61-4  (lsSO).  Poland, was  also  a member  of  the 
House  Judiciary  Committee  Which  drafted  the  committee’s,  school  segregation  provision, 
and  was  one  of  tbe\three  Republicans  committee  members  to  vbte  agf  loat  the  Renata  school 
.tg(ra^tow^|^aa»'sptli|g fee|Kj!U*f  ..A  ■ . <;i  -i 

*"  U.B.  Bureau  of  the  Census,  HMortea I Statistics  of  the  VjiiM  Q'qiobtfHTltrtis 

to  Ml,  681  (1M0K  A „ i „•  'j»i.h  ; v.  iJ  j , 

"•See  the  statement  of ‘Congressman  John  B.  Storm,  a Pennsylvania Jttfqiocrat  I ‘‘I 
believed  that  this  subject  had  been  talked  , threadbare  bwj;>hf>fore,  tha . House  and  the 
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The  Radical  view;  as  illustrated  by  the  speeches  of  Edmunds  of  Vermont* 
Frelinghnysen  of  New  Jersey,  and  Howe  of  Wisconsin,  was  that  the  Fourteenth 
Amendment  prohibited  State  or  local  laws  which  segregated  students  by  race, 
but  that  school  boards  could  maintain  a dual  system  of  schools  and  do  everything 
to  encourage  racial  segregation  short  of  compelling  It.  This  view  would  sustain 
Brown  v.  Board  of  Education,**  it  read  very  narrowly,  far  more  narrowly  than 
the  Supreme  Court  has  ever  read  It,  It  would  certainly  not  support  the  gloss 
placed  on  It  by  Oose  VJ  Board  of  Education,*"  or.  by  the  later  decisions  of  the 
lower  federal  courts.*8’ 

Finally,  the  Sumner-Boutwell  view  was  that  there  should  be  a single  school 
system  with  everybody  going  to  his  neighborhood  school.  - £hls  Is  the  way  the 
Supreme  Court  has  so  far  viewed  the  Fourteenth  Amendment.'  Nobody  suggested 
that  the  school  authorities  had  an  obligation  to  transport  students  around  the 
City  to  eliminate  “de  facto”  segregation  because  of  neighborhood  population 
patterns. 

A determination  of  which  of  these  views  the  Fourteenth  Amendment  embodied 
is  a matter  of  simple  arithmetic.  Boutwell’s  proposal  received  not  a single 
additional  vote  from  a northern  Republican)  so  obviously  the. Fourteenth  Amend- 
ment could  not  have  embodied  this.  The  Radical  ideas,  as  embodied  in  the  Sen- 
ate bill,  never  obtained  a two-thirds  vote  in  either  Hous$,  which  would,  have 
been  necessary  to  embody  It  In  a constitutional  amendment.  The  Republicans 
who  Voted  against  the  school  clause  did  not  do  so,  as  has  been  suggested  because 
of  the  stock  warning  that  southerners  would  dismantle  their  school  systems.** 
This  was*  simply  a makeweight  argument  that  those  against  the.  sahool  clause 
used,  with  those  for  It  either  claiming  that  It  would  not  occur  or  willing  to  take 
their  chances.  Those  Republicans  who  opposed  the  school  clause  either  did  so 
because  of  fear  of  voter  reaction,  personal  belief  that  the  Fourteenth  Amendment 
did  dot  require  school  desegregation,  or  personal  hostility  to  school  desegregation, 
or  a combination  of  these  views.  Insofar  as  such  action  was  based  on  fear  of 
Voter  antipathy,  ■ It  constitutes  a etrong;  argument  against  the  possibility  that 
the  Fourteenth  Amendment  requires  school  desegregation.  The;  amendment  .was 
proposed  as'  a platform  for  the  Republican  Party  to  run  on  in  the, hey. fall  186a 
elections,**  and  th6  party  wag  forced  to  forgo  Its  far  more  moderate  And,  ardently- 
deslreil  objective  of  Negro  euffrage  for  this  reason.  Indeed,  8he$nan  had  Warned 
his  colleague#: to  be  ”nioderate7and  ‘'to  walve  estreme  opinions”,?”  |Ond  Bomo- 
crata  twitted  the  majority  on  its  surrender  to  the  voters.  In  light  of  the  fact 
that  the  House  at  the  beginning  of  the  reconstruction  period  had  given  District  of 
Columbia  Negroes  the  ballot,  even  before  the  Fourteenth  Amendment  was  pro- 
posed, but  never,  even  byl876,  had  desegregated  District  schools, it  is  concoucefy- 
able  that  the  Fourteenth  Amendment  would  have  been  loaded  down  with  a propo- 
sition so  likely  to  defeat  both  tt  and  the  Republican  Party.*08 
In  1866,  as  In  1876,  the  Republicans  could  not  have  afforded  to  lose  a third, 
or  Indeed,  any  significant  number  of  their  party,  and  still  muster  a two-thirds 
vote  In  the  Congress.  The  moderates  held  the  balance  of  power  la  1866.  Their 
views  must  therefore  be  adeemed  decisive,  since  without  them  nothing  could  have 
been  aceoinplinhe^,  This  group  emphatically  add  consistently  demonstrated 


country.' ■ Since  1870lt  has 
for  the  -ingenuity,  of  itnan 


48/2,.  65b:  Congressman  pppaHuntott,  A1  Virginia  Democrat*  alsoeald;.  "So  touch boa  been 
■am  on  the  civil'  rights  bill  that  but  llttlecan  be  uttered  mow  either  new  or.  Interesting.” 
cogs.  Bja  aa/a^  A^IW.  , 211  U.S,  4b;  (100^).  
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*W8T3  U.8.  683  (10<L,. 
m A member  of  these  axe  collected  la  Dowell  v.  School  Board,  244  F,  Supp.  971  (w,  D. 

^“irreak^V Hunm,.  Thit  Orioinal  'Undertiandlno  of  ^Bqual  PrbttoUon  ofth4  law*”,  00 
Co).  L.  Rev.  181,  . 161-2  .(1980k  FriM.  Kelly  has  Indicated that  threats  of  school  dosing 
were  important/ but  Uvei  hefhas  recognised  that  political  con  cl  derations  were  d^olslye. 

arheMPr»ming  of  tic ' from (tenth  AibWnfmeiit ' 110^120,  123-4,  184-6,  146 

(1056). 

:■  *M.c«ng’.' Globe1, 89th  Cong,, 1st,  Bess.  ,Ap».- 193. 118661  '' 

**  Id.  at  2580  (Randall).  r ' 

•w  Id.  at  811. 

“•  Bee . Cong. « Roc.  48/2,  1 
opponent  of  the  dvll  tights  d! 

Sumner  leftf'ithoi^Renuhlloanl 
of  disintegration  ana  decay 
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that  it  considered  that  the  Fourteenth  Amendment  neither  compelled  of  itself 
nor  gave  Congress  the  power  to  compel  school  desegregation. 

The  conclusion  Is  inevitable.  The  rule  of  itrinon  v.  Board  of  Education  is  not 
now,  nor  has  it  ever  been,  the  supreme  law  of  the  land.  Bather,  It  Is  an  unwar- 
ranted exercise  of  non-existent  authority  which,  being  Illegitimate  in  Its  origin, 
cannot  bo  made  legitimate  by  the  lapse  of  time,  nor  by  compliance,  voluntary, 
purchased,  or  coerced.  As  for  so-called  “do  facto1'  segregation,  to  believe  that 
the  Fourteenth  Amendment  mandated  elimination  of  this  requires  a complete 
hallucination,  The  short  answer  to  the  array  who  urge  the  contrary  was  given 
by  Mr.  Justice  Field,  a contemporary  of  the  amendment,  In  another  context  as 

*°“But  notwithstanding  the  great  names  which  may  be  cited  In  favor  of  the  doc- 
trine, and  notwithstanding  the  frequency  with  which  the  doctrine  has  been  re- 
iterated, there  stands,  as  a perpetual  protest  against  its  repetition,  the  constitu- 
tion of  the  United  States,  which  recognizes  and  preserves  the  autonomy  and  inde- 
pendence of  the  states.  . . . Supervision  over  either  the  legislative  or  the  judi- 
cial action  of  the  states  Is  In  no  case  permissible  except  ns  to  matters  by  the  con- 
8 ti  tut  Ion  specifically  authorized  or  delegated  to  the  United  States,  Any 
ference  with  either,  except  as  thus  permitted,  is  an  Invasion  ,of  the  authority  of 

the  state,  and,  to  that  extent,  a denial  of  Its  Independence.” 

If  a synthesis  of  Radical  and  Moderate  views  on  schools  were  attempted, 
It  would  result  In  a doctrine  that  is  the  parent  and  not  the  stage  who  must 
control  the  educational  atmosphere  of  the,  child.  In  such  a.  synthesis, 
of  each  school  hoard  Is  to  create,  consistently  with  efficient  school  administra- 
tion, Such  a number  of  schools,  both  segregated  and  integrated,  by  race  or 
otherwise;  as  will  afford  to  the  parents  an  opportunity  to  place  their  children  in 
the  educational  atmosphere  which  they  desire.  Such  a scheme  would  give  the 
fullest  opportunity  for  freedom  of  choice  and  association,  bnt  yet  guard;  any 
child  against  unwanted  association.  To  the  extent  that  it  is  administrative  fea- 
sible. the  local  school  board  should  runs  variety  of  schools  and  classes  to  suit 
the  desires  of  all  segments  of  the  community.  To  the  extent  that  the  Fourteenth 
Amendment  has  anything  to  do  with  school  segregation,  it  merely  guarantees 
Individual  freedom  of  choice,  consistent  with  the  choice  of  all  other  individuals. 
Anvone  who  thinks  he  has  a right  to  force  himself  on  others  is  not  asserting  his 
Fourteenth  Amendment  rights  but  trampling  on  the  rights  of  others. 


racial  Sbgkbgatiow  ot  Public  Accommodations : Some  c" 

ths  Fourteenth  Amendment  and  the  Civil  Rights  Aot  or  1875 

(By  Alfred  Avlns) 

1.  intboduction 

The  extent  to  which  the  Fourteenth  Amendment  forbids  radar  segregation  IB 
a matter  of  current  Importance  In  the  field  of  “public  accommodations.  Sec- 
tion 201(d)  of  the  Civil  Rights  Act  of  1964 1 specifically  relies  on  the  Fourteenth 
%Si&}3t  as  One  of  W Wutlonal  bases 

aiwvtmrnAiifiHfms  ■ Moreover*  wher6  ih*  Supreme  Ooutt  flBfls  stiite  action  to 
eSf?t°has  Specifically  relied  on  this.hmendment  to  forbid  mjchBegrtgation 
even  without  .a  federal  Btatute,’  and  in  so  doing  has  overruled  what  was  long 
the  landmark  in  the  field  of  race  relations,  piesfy  v.  Fcrgnson.  . . 

■ 1 while-direct  light  on  the  Intent  of  the  framers  of  the- Fourteenth  Amendment 
respecting  segregation  is  scanty/  there  Is 

segregation  and  public  accommodations  from  the  debateg  on  theCjVll  lUghtsAct 
The  first  section ' bf  that  statute  forbade  discrimination  in  Inns, 
public  carriers,  and  theaters  .and  places  of  amusement.  v . ' 

*>*  Baltimore  A Ohio  R.R.  Co.  v.  Bejmh  l40  fr.S,  868, 4bl  (1898)  qnotid  in  Brie  RMlro.a 
Co.  v.  Tompklutlj  804  IJ.S*  64, Tfr-70  (1988).  ^ m e ; 
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Apparently  * examination  of  the  legislative  history  of  that  act  has  been  discour- 
aged by  the  fact  that  it  was  held  unconstitutional  in  the  Civil  Rights  Cases  * on 
the  ground  that  It  went  beyond  the  "state  action”  limitation  of  the  Fourteenth 
Amendment!  Nevertheless,  the  debates  In'  connection  with  that  net  are  illumi- 
nating. This  article  will  attempt  to  weave  the  reflected  light  into  a pattern  which 
will  show  the  intent  of  the  framers  of  the  Fourteenth  Amendment  in  respect  to 
segregation  in  public  accommodations. 


2.  BUM  NEK  AND  THE  AMNESTY  BILL 


On  Mn.v  13,  1870,  Senator  Charles  Sumner  of  Massachusetts,  the  ultra-equali- 
tarinn  Radical  Republican,  introduced  in  the  Senate  a bill  to  supplement  tbe  Civil 
Rights  Act  of  1806.’  The  first  section  of  Sumner's  bill  read : , 

"That  all  citizens  of  the  United  States,  without  distinction  of  race,  color,  or 
previous  condition  of  servitude,  are  entitled  to  the  equal  and  impartial  enjoyment 
of  auy  accommodation,  advantage,  facility,  or  privilege  furnished  by  common 
carriers,  whether  on  land  or  water;  by  inn-keepers;  by  licensed  owners,  man- 
agers, or  lessees  of  theaters  or  other  places  of  public  amusement;  by  tmeses, 
commissioners,  superintendents,  teachers,  or  other  officers  of  common  school  j and 
other  institutions  of  learning,  the  same  being  supported  or  authorized  by  Mw ; by 
trustees  or  officers  of  church  organizations,  cemetery  associations;  and  benevolent 
institutions  incorporated  by  national  or  State  authority  j and'this  right  Bhall  not 
be  denied  or  abridged  on  any  pretense  of  race;  color,  or  previous  condition  of 
servitude.’" 

Tbe  bill  died  after  being  sent  to  the  Judiciary  Committee  and  reported  ad- 
versely by  its  chairman,  Senator  LymnnTrumbull  of  Illinois,  for  the  Committee.* 
In  the  next  session,  Sumner  agaih  introduced  the  bill,'*  but  again  it  died  in  the 
Judiciary  Committee.” 

When  the  First  Session  of  the  Forty-Second  Congress  opened,  Sumner  intro- 
duced the  bill  for  the  third  time.  Having  twice  been  rebuffed  by  the  jtffiieiary 
Committee,’  he  asked  that  the  bill  not  be  returned  to  that  Committee  again. . He 
urged  in  support  of  It:  r, 

"you  cannot  expect  repose  in  this  country  , . . until  all  citizens  are  really 
equal  before  the  law.  Why,  sir,  you  know  well  that  the  Senator  from  Mississippi, 
who  sat  at  our  right  only  the  other  day,  (Mr,  Revels,)  cannot  travel  to  bis.Hoine 
as  you  can  without  being  lnsnlted  on  account  of  hts  color.  And  ...  has  he  dot 
the  same  rights  before  tbe  law  that  you  have?  Should  you  enjoy  iu  ahy  car  a 
privilege  which  the  late  Senator  from  Mississippi  should  not  enjoy?  And  yet  you 
know  his  rights  in  the  cars  are  not  secured  to  him ; you  know  that  he  Is  exposed 
to  Insult..  So  long  as  this  endures,  how  can  you  expect  the  colored  population  of 
this  conn  try  to  place  trust  in  the'  Government?  Government  insults  them  so  long 
as  it  refrains  from  giving  them  protection  in  these  rights  of  equality,)' 11 
However,  no  other  senator  showed  much  interest,  and  the.bill  once  again  died 
of  its  own  accord.  > , 

In  the  face  of  these  repulses,  Snmner  moved  on  December  20;  1871/  to  attach 
his  proposal  on  as  k1  rider  to  the  amnesty  bill,  a proposal  authorized  by  the  third 
section  of  the  Fourteenth  Amendment  to  lift  the  remaining  political  disabilities 
which' that  section  Imposed  on  many  Important  confederates.1*  This  bill  was 
supported  by  the  President,  ardently  desired  by  Southern  Republicans  and  all 
Democrats,  and  acquiesced  in,  at  least  half-heartedly,  by  most  Republicans,  its 
.passage  by  the  necessary  two-thirds  majority  seemed  all  but  assured.  = ■ > 

. When  S.uipner,  contended  that  his  bill  wad  designed  to  secure  "equai  righta", 
Senator  Joshua  Hill,,  a Georgia  Republican,  immediately. arose  to  contest  this. 
He  declared  that  separate  dining  rooms  in  hotels  and  separate  railway  cuts  did 
not  deny  civil  rights  if  the  accommodations  were  equal.  He  pointed  to  tho  tout 
that  slaves  who  had  worshipped  at  the  same,  church  as  their  masters  . before  the 

_ 1 i i 


* ito  D.S.  3 
T 14  Stat.  27  (1860). 

•Cong,  Globe,  41st  Cong,,  20  Bess.  8484'  (1870).  See  olio  COng.  Globe,  42nd Cong,,  let 
i.  21  Cong.  Globe,  42nd  Cong.,  2d  Bess.  244,  521  (1572)  '(berelqaftet1  referred 
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• Cong.- Globe/  41st  Cong.  2d  Bess;  #814  (it 
» Cong.  Globe.  41St  Cong.  8jeS  Bess,  61«  (1 
“Id.  St  1268.'  See  also  Globe  42/2,  822, 
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OlVil  War  requested  assistance  In  building  separate  churches  after  emancipa- 
tion.'*  The  following  colloquy  then  occurred : 

"Hr,  SJdmneb,  Mr.  President,  we  have  a vindication  on  this  floor  of  Inequality 
ns  n principle,  sb  a political  rule, 

“Mr.  Hill..  On  which  race,  I would  Inquire,  does  the  inequality  to  which  the 
Senator  refers  operate? 

“Mr.  Sumner.  On  both.  Why,  the  Senator  would  not  allow  a white  man  to 
go  Into  the  same  car  with  a colored  man. 

“Mr.  Hill.  Not  unless  he  was  invited,  perhaps  {Laughter], 

Mr.  Sumner,  Very  well,  The  Senator  mistakes  substitutes  for  equality.  Equal- 
ity Is  where  all  are  alike.  A substitute  can  never  take  the  place  of  equality. 

„ u 

* * * 

The  colloquy  continued,  with  Sumner  asserting  that  In  railroads  and  hotels,  as 
well  as  schools,  Negroes  should  have  the  same  rights  as  whites.  He  contended 
that  segregation  in  these  places  was  an  Indignity,  an  insult  and  a wrong.  Hill, 
however,  pointed  out  that  he  himself  was  “subject  In  hotels  and  upon  railroads 
to  the  regulations  provided  by  hotel  proprietors  for  their  guests,  and  by  the 
railroad  companies  for  their  passengers.”  He  pointed  out  that  while  both  he 
and  Negroes  were  entitled  to  “all  security  and  comfort  that  either  presents  to 
the  most  favored  guest  or  passenger,**  physical  proximity  does  not  add  to  it,  and 
hence  is  not  a denial  of. any  right  to  either  white  or  colored..  He.  drew  on  the 
example  of  segregated  ladles  cars  on  railroads,  and  concluded  that  separation 
was  a matter  of  taste. 

Discussion  continued  in  the  same  vein.  Sumner  justified  first,  second,  and 
third  class . railroad  care  based  on  price,  but  proclaimed  that  segregation  was 
Inequality  and  violated  the  Declaration  of  Independence,  He  alluded  to  the 
large  Negro  voting  population  of  Georgia,  and  how  badly  Hill  was  representing 
them... IH11  replied  that  while  Sumner’s  views  were  consistent  with  his.' whole 
life’s  outlook,  “he  has  not  yet  succeeded  in  convincing  the  great  mass  of  minds, 
even' In  the  far  North  and  East,”  of  the  practicality  or  necessary  of  these  views. 
Hill  denied  that  race  mixing  In  railroads  added  to  comfort,  while  Sumner  as- 
serted that  to  select  a white  person  ns  a railroad  companion  on  a long  trip  was 
an  Indignity  to  the  colored  man,  .When  Sumner  decried  the  segregation  in  a 
steamboat  dining  room  of  Frederick  Douglass  because  of  race  as  violation  of 
equal  rights,  Hill  defended  the  right  of  companies  to  make  .such,  regulations  ns 
“no  Infringement  of  the  Constitution  of  the  country  or  . of  any  existing  law,"1' 


w Globe  42/2, 241.  ; 

» Glebe  42/2,  M2. 

1 » As  to  co  rare  on  law,  at  least,  Hill  wna  unquestionably  correct.  See  Chicago  A North- 
western By.  Co.  v.  Williams,  65  III.  185,  8 Am.  ltep.  841  (1870)  'Day  v.  Owen,  & Mich.  520, 
72  Am.  Dec.  52  (1868) : West  Chester  A P.  R,  Co.  v.  Miles,  66  Fa.  St.  209,  93  Am.  Dec. 
744  (1607) ; Golnes  v,  HcCandless,  4 Fblla.  256  (Pa.  1881). . Day  r.  Owen  and  Golpea  v, 
McCandless  suggest  that  the  separate  accommodations  may  be  inferior ; the  other  two 
cases  noted  above,  and  decided  after  the  Civil  War,  require  equal  accommodations,  as  does 
Cojrer  v,  North  west  Union  Packet  Co.,  87-  Iowa  145  (1878) ; which  did  not  decide  the 
question  of  segregation,..  All  of- the  cases,  however,  required  carriers  to  take.  Negroes  In 
some  way.  Cully  v.  Baltimore  A Ohio,  R.  Co..  5 Fed.  Cas.  940.  No.  8488  (D.  lid.  1878), 
citing  Field  -v.  Baltimore  City  Pass.  It,  Cd.  (unreported) : Pleasants  v.  North  Beach  A 
JI.R.  Cd,, -84'  Cal.  588  (1866) : Turner- r.  North  Bench  A M.R.  Co.,  84  Cal.  604  (1868); 
State  v.  Klmben  8 Ohio  Dec. ,487  (1869) ; Derry  v.  Lowry.  8 Phfla,  80  (Pa.  1885).  There 
are  a considerable  number  of  later  federal  cases  holding  that  a carrier  may  offer  Negroes 
separate  accommodations  only  If  they  are  equal  to  those  of  whites.  Guinn  v.  Forbes,  87 
Fed.  839  (D.  Md.  1889) ; Murphy  v.  Westent%A.R,R.iJS  Fed.  887  (C.C.  B.D.  Tenn.  1866)  i 
Logwood  v,  Memphis  A CtR.  <&.,  28  Fed  8)18  (C.C.W.p.  Tenn.  1886);  The  Sue,  22  Fed. 
848  (D.  Md.  18867;  Gray  v,  Cincinnati  So.  R.  Co.,  It  Fed.  683 , (C.C.S.D.  Ohio  1882); 
Green  V.  City  of  Bridgeton,  10  Feif  C*s.  10M,  No.  5764  (S.D,  Gh.  1879)  : Charge  to 
Grand  Jury.  SO  Fed.  Cae.  996.  No.  18,268  (C.CJf.C:  1876)  (Charge  to  Grand  Jury;  80  Fed. 
Cae*  1000,  no*  18,960  tFcnn  4370)*, : It  might; &/tto  be  twted  tbatA^  common 

law,  an  Innkeeper  could  assign  whatever  rooms  he  wanted  to L give  to -bls/irueBte,  Fell  v* 
JtfllghtvG M;  A WV  ttnfr  Rep 1088  (1841)*  Doyle  WalkO*.  20  Upper  Can* 

Q,B,  062  (1868)  : Bogera,  The  Law  q/Hotet  Life  7 (1879)  ; Wandell,  The  Law  of  lnnst 
Motels  and  Bearding  Homes * 76  (1868),  To  the  game  effect  see  Note,  The  Civil  Right* 
Biti . 10  Weekly  tr*  Bull*  241  (1888)* 
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proper  intereatfi/1  See,  In  particular,  Story  6*  p&Hm&p 

Sumner  had  edited  the  fifth  edition  of  Story  on  Bailments,  api 

famiH&r  with  thla  etatement  of  the  law*  See  Advertisement  to  the  Fifth  Edit! 
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Stunner  concluded  the  colloquy  by,  aasertlngthat  Congress  ‘,‘inust  annul  nil  sucb 
regulations"  because  they  were  "in  defiance  of  equality,"  and  that  unless  Negroes 
were  “equal  before  the  law"  thq  "promises  of  the  Declaration  of  Independence 
are  not  yet  fulfilled."  As  the  self-proclaimed  defender  of  tbe  Negro-race,  he 
pledged  to  see  that  they  were  not  treated  with  indignity.1* 

Sumner  then  started  rending  letters  from  Negroes  complaining  that  hotels 
would  not  Borre  them.  However,  debate  on  this  was  concluded  when  Sumner's 
amendment  was  ruled  out  of  order.19 

The  next  day,  Sumner  moved  his  amendment'  in  the  Committee  of  the  Whole.1* 
Debate  centered  around  arguments  that  Sumner’s  amendment  would  kill  the 
amnesty  bill.”  Finally,  a vote  was  taken  and  the  amendment  lost  by  30  to 
29“  But  Sumner  renewed  bis  amendment  in  the  whole  Senate, 11  and  spoke  at 
length  in  its  favor  on  January  15,  1872.  He  decried  the  cases  where  Frederick 
Douglass  was  not  permitted  to  dine  with  fellow  commissioners,  and  where  a col- 
ored lieutenant  governor  of  Louisiana  “was  denied  the  ordinary  accommodations 
for  comfort  and  repose"  on  a railway  trip  to  Washington.**  Sumner  protested 
that  nil  classes  and  sexes  of  Negroes  were  "shut  out  from  the  Ordinary  privileges 
of  the  steamboat  or  railcar,  and  driven  into  a vulgar  sty  with  smokers  and  rude 
persons,  where  the  conversation  Is  Us  offensive  aft  the  scene,  and  then  again  at 
the  rond-side  Inn  are  denied  that  shelter  and  nourishment  without  which  travel 
1b  Impossible."  Even  Massachusetts  was  not  free  from  discrimination.11 

Sumner  denied  that  separate  facilities  were  equal.  It  was  an  equivalent,  but 
equality  demanded  the  same  thing,  He  contended  that  "in  the  process  of  substi- 
tution, the  vital  elixir  [of  equality]  exhales  and  escapes,”  even  If  accommoda- 
tions are  the  same.  It  was  an  Indignity  to  Negroes,  and  "instinct  with  the  spirit 
of  slavery,"  He  concluded  that  the  law  would  change  adverse  public  opinion, 
and  that  patronage  of  mixed  facilities  would  not  cease  because  of  the  require- 
ments of  his  bill.  ' 

Two  days  later  Sumner  was  back  on  bis  feet  to  rebut  assertions  that  the  bill 
was  unnecessary.  He  read  to  the  Senate  long  excerpts  from  letters  and  resolu- 
tions by  Negroes  complaining  of  denial  of  facilities  in  railroads  and  hotels.  A 
colored  teacher  traveling  to  Alabama  from  Boston  could  get  nothing  to  eat  for 
several  days.*  A hotel  In  Boston  would  not  give  a Negro  a room  during  one 
of  the  worst  storms  of  the  year*  The  colored  Secretary  of  State  of  South  Caro* 
lina  wrote  in  a letter  to  Sumner  that  a federal  law  was  needed  because  state 
courts  would  not  enforce  a similar  state  Btatute."  A Negro  legislator  from  North  ■ 
Carolina  complained  that  he  had  passed  a charter  through  the  state  house  of 
representatives  for  a steamboat  company.  On  returning  home,  hie  only: route 
was  on  the  company’s' line,  and  he  was  denied  first -class  accommodations  and 
placed  In  a colored  section  of  much  inferior  accommodation.*  First-class accojtn* 


* Footnote  continued  from  previous  page.  ' ^ ^ t j vL 

Howeve^.  it  is  probable  that  Sumner  wit*  reading 


following  Story’s  dedication  page.  However,  it  Is  probable  that  Sumner  wt t*  reading 
from  a later  edition  than  that  which  he  had  edited,  since  the  Quotation  from  Wintermute  v* 


Cl&rlr,  0 Sattrif.  242  (NX  Super.  Ct  16614,' :from  which  he<pl0t*ij  does  not  appear  In 
$toryou  Bailments  until,  the  sixth:  edit  Ion j -pii  bashed  to  4 806*  Cbmipenctug  wfth  the 
seventh  edition,  published  In  1808,  Day  v.  OwtD*  le  cited.  Stflty  bn  Bail- 

ments, 561.  it.  6 (7tfi  ed.  1868).  And  Fell  v'.  Knight,  aupnJt;  Is  Doted*  4tt ; 2 Kent's 
Commentaries  596,  n.  a (11th  ed.  Comstock  1866),  from  which  he  also  read, - Globe  42/2, 
BBS.  The  point  that  carriers  could  not  eat. elude,  but , could  segregate,  Negroes,  la  mad* 
lulte  clear  In  the  speeches  of  Senator  WUlatd  Saulsbury  (D^DelOi  John  S.;  Carlisle 
UivVa;)  and  James  R*  Doolittle  (R,-Wiscj*J  lit  CoO#.  Globe!  88th  Cftttg.jlst  Seem*  11B7-A 
1864),  notwithstanding  Mr  .Justice  BlackV  doubt;  on  this  point,  In  Bell  v*i  Maryland, 
2 U,B.  Law  week  4G04<  4697  (1964).  As  for  the  Field  case,  cited  by  Mr,  Justly  Gold- 
berg as  a desegregation  ease  (fd,  at  4689,  n,  26),  this  la  more, properly  interpreted  as  A 
non -discrimination  See  the  CuBy  caw,  : Cf,  the  brief  of  the  UX  ‘ Solicitor 

General  In  Griffin  v.  Maryland,  878  U.S,  920  (1968),  atp.  61,  n,  91, 

» Globe  42/2.  248. 

* Globe  42/2,  244-6.  - r 

« Globe  42/2,  203. 

® Globe  42/2,  272,  . , h . , ■ : ^ 

» Globe  42/2,  274.  / 1 f ■ = V - ■ 

« Globe  42/2, 278.  1 

» Globe  42/2, 881,  A ! 

94  Globe  42/2,  S82.  But  Massachusetts  had  an  an  tl*dl  scrim  I nation  law.  Act  6t  May  10, 
I860.  Mass.  Stat.  I860,  c.  277.  See  also  Commonwealth  v,  Sylvester,  90  Mas*.  24ft  (1866). 

* Globa  42/2,  388. 

* Globe  42/2, 429-80*  - J 

11  Globe  42/2,  480.  / 

"/bid,  ButseMn/r^n.  8S. 

* Globe  42/2, 481.  f V 
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modatlons  were  closed  to  Negroes,  as  were  hotels,  plnccs  to  eat',  sleeping  cars, 
churches  and. cemeteries* 

Senator  Frederick  T.  Frellugliuysen,  a New  Jersey  Republican,  then  rose  to 
offer  some  technical  amendments  as  to  wording,  and  to  nrge  an  amendment  pro- 
viding that  churches,  schools,  cemeteries,  and  Institutions  of  learning  established 
exclusively  for  either  colored  or  whites  should  remain  segregated.  To  do 
otherwise,  he  contended,  would  allow  whites  to  join  Negro  churches  and  wrest 
their  valuable  property  from  them.  Since  Negroes  could  not  be  given  greater 
privileges. than  whites,  the  law  would  have  to  be  modified,*1  Sumner  ultimately 
accepted  this  amendment." 

Next,  Senator  Frederick  A.  Sawyer,  a South  Candida  Republican,  objected 
that  the  Sumner  amendment  would  endanger  the  amnesty  bill.  He  stated  that 
the  South  Carolina  civil  rights  law*3  was  enforced  generally,  although  conceding 
some  lapses  by  courts.  He  favored  Sumner's  bill,  although  ns  an.  Independent 
measure,  and  spent  much  time  defending  himself  from  Sumner’s  stinging  at- 
tacks.*4 Hill' also  asserted  that  Negroes  had  ample  accommodation  and  did  not 
favor  race  mixing."  Senator  James  W.  Nye,  a Radical  Republican  lawyer  from 
Nevada,  supported  Sumner's  bill.  He  asserted  that  equality,  before  the  law  does 
not  "mean  that  I am  to  be  kicked  from  the  cars  because  I am  not  blessed  with 
a white  skin,"  ** 

Senator  Ell  Saulsbury,  a Delaware  Democrat,  made  a characteristic  attack  on 
Sumner's  bill  as  one  "of  social  equality  enforced  by  pains  and  penalties.”  He 
declared: 

"If  am  tin  chooses  to  ride  In  tlie  same  car  with  Negroes,  If  he  voluntarily 
attends  the  same  church  and  sits  in  the  same  pew,  . . , then  he  chooses  social 
equality  with  negroes  , , . But,  If  he  ...  is  compelled  to  ride  In  the  Sfnie  car 
. . , then  It  Is  enforced  social  equality,  and  that  Is  what  the  Senator’s  amendment 
proposes.*’" 

Saulsbury  condemned  the  bill  for  requiring  mixed  railroads,  hotels,  churches,  and 
cemeteries.  He  predicted  that  whites  would  cease  to  patronize  places  affected  by 
the  law,  and  that  they  would  have  to  close  for  want  of  business.  He  even 
asserted  that  churches  would  be  closed.9*  But  Nye  said  that  since  southerners 
were  willing  to  ride  with  Negroes  when  they  were  slaves,  they  should  not  object 
now  that  they  are  free.  He  added  that  If  they  did  not  want  to  oat  with  Negroes, 
they  could  get  up  and  leave  the  table.**  ■ 1 

The  next  day,  Sumner  read  some  more  letters  from  Negroes.  One  complained 
that  he  could  get  no  seat  in  a theater  or  street  car.4*  Another  said  that  the 
Arkansas  civil  rights  law*1  was  a "dead  letter,”  while  a third  stated  that  a 
Negro  committee  was  refused  service  at  a restaurant,  that  another  colored 
family  could  not  get  a stateroom,  and  that  a colored  minister  would  l>e  refused 
admission  to  hotels,  theaters,  and  churches." 

Senator  Allen  G.  Thurman,  an  Ohio  Democrat  and  a former  chief  justice  of 
the  state  supreme  court,  attacked  Sumner’s  amendment  for  infringing  individual 
liberty  and  freedom  of  association,  by  forcing  whites  to  associate  with  Negroes 
in  places  of  amusement,  clubs,  and  churches;  He  said  that  the  bill  dented  "them 
the  liberty  to  choose  their  owu  associates  in  places  of  public  amusement.  In  the 
church,  or  in  the  school/’  He  discussed  at  length  the  right  of  people  to  form 
clubs,  societies,  and  churches  limited  to  one  group.4*  After  some  legal  argu- 
ments, Thurman  returned  to  attack  thh.blll  for  enforcing  "social  equality.’’  He 
asked  rhetorically : "where  have  the  people  of  tKe  United  States  aiven  up  their 
liberty  to  form  associations  the  members  of  which  shall  be  exclusively  black 
or  exclusively  white?"  He  applied  tld/i  concept  to  pburches,  lodges,  ceme- 
\ 


"Globe  42/2,  420-435. 

» Globe  42/2, 430. 

“ Globe  42/2.  487. 

*»  South  Carolina  Act  of  Feb.  18,  I860,  No.  08.  See  also  Her.  Slat,  of  S.C.,  V 136  (1873) ; 
Redding  v.  South  Carolina  R.  Co.,  3 S.C.  (3  Rich.)  1 (1871). 

**  Globe  42/2,  480-400. 

"Globe 42/2  401-3. 

“Globe  42/2, 490.  » 

M Globe  42/2,  Ann.  9.  / 9 

* Globe  42/2,  ApjUO-11. 

“Globe 42/2.  70S.  { 


« Globe  42/2,  720, 

" Ark.  Act  of  Feh.  25. 1873,  amending  Act  of  1868. 
« Globe  42/2,  727, 

“Globe  42/2,  App.  27. 
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teries,  and  “a  theater  for  whites  alone  or  blacks  alone/’:  Thurman  concluded : 

"I  do  not  know  any  country  In  the  world  in  which  the  subject  or  the  citizen 
is  interferred  with  as  this  bill  proposes  to  Interfere  with  him ; to  take  from,  men 
the  right  to  associate  according  to  their  own  tastes  when  by  doing  so  they  inter- 
fere with  the  right  of  no  one,  and  do  not  Injure  or  in  any  way  prejudice  the 
state.  I know  of  no  country  in  which  the  liberty  of  free  association,  according 
to  tbe  taste  or  the  wishes  or  the  Interests  of  the  persons  associating,  is  . denied 
to  either  subject  or  citizen.  And  yet  the  Senator,  in  the  name  of  liberty,  in  the 
name  of  freedom,  In  the  name  of  humanity,  seeks  to  manncle  the  American 
people  and  take  from  them  liberties  that  they  and  their  ancestors  have  enjoyed 
from  time  immemorial,  and  which  the  people  in  every  civilised  country  enjoy 
fit  this  cloy* 

“I  will  repeat  again,  his  bill  Is  a bill  of  depotlBm  and  not  of  liberty.’' " 

Two  days  later,  Senator  Lyman  Trumbull,  the  veteran  Illinois  lawyer  and 
legislator  who,  ns  Republican  Chairman  of  the  Senate  Judiciary  Committee,  bad 
shepherded  to  passage -the  Civil  Rights  Act  of  1806,  the  forerunner  of  tbe  first 
section  of  the  Fourteenth  Amendment,  and  had  frequently  acted  as  spokesman 
and  leader  of  the.  Senate  Republicans  In  the  Thirty-Ninth  Congress,  opposed 
Sumner's  amendment.  He  confined  civil  rights  to  those  enumerated  in  the  1896 
law,  and  said  that  it  "did  not  extend  ...  to  social  rights.”  . He  added ; 

“The  railroad  corporations  make  regulations  in  regard  to  the  manner  In  which 
their  trains  are  to  be  conducted ; they  set  aside  one  car  for  ladies,  another  for 
gentlemen ; they  have  first  and  second-class  passenger  cars,  freight  enrs,  and 
saloon  cars,  and  I suppose  they  have  a right  to  make  all  these  regulations ; but 
whatever  right  the  white  man  has  the  black  man  has  also.”** 

Senator  John  W,  Stevenson,  a Kentucky  Democratic  lawyer,  also  complaliied 
that  the  bill  was  Intended  to  "coerce  social  equality  between  the  rhcee  in  hotels, 
in  theaters,  in  railways,  and  other  modes  of  public  conveyance.”* 

At  length,  a vote  was  taken  on  Sumner’s  amendment  to  the  amnesty  bill.  A 
28-to-28  tie  resulted,  and  the  vice-president  voted  In  the  affirmative  to  break 
it*  However,  because  a number  of  supporters  of  the  amnesty  bill  considered 
Sumner’s  measure  unconstitutional  and  voted  against  it,4*  it  received  less  than 
the  requisite  two-thirds  Vote,  or.Iy  33  yea  to  19  nay,*  ;r 
On  February  . 19,  a bill,  similar  to  Sumner’s  ptwIsJo®  was  introduced  Into 
the  House  of  Representatives.** . Congressman  fames  O.  Blair,  a' Missouri 
Republican  lawyer,'  advocated  the  tight  of  business  owners  to  provide  segregated 
facilities.  He  declared  that  "unless  the'  law  imposes  upon  public  carders  and 
hotel-keepers  the  duty  of  providing  white  associates,  for  their  colored  passengers 
and  guests,  there  can  he  no  question  but  that  these  officers  and  persons  may 
discharge  every  duty  enjoined  on  them  by  law  by  providing  separate  accommo- 
dations for  tbe  colored  people.”*1  He  said  that  'the  bill  proposed  unwanted 
social  equality  for  whites,  and  that  hotels  would  be’ closed  If  it  were  passed.1* 
He  added: 

“Let  tbp  steam  and  sail  vessels  have  their  separate  rooms  and  tabled  for  tee 
colored  people, 1 the  railway  companies  separate  cats,  'and  the  hotel-keepers 
separate  rooms,  and  tables ; managers  of  theaters  separate  galleries,  and  public 
schools  separate  houses,  roofns,  and  teachers,  and  tee  question  of  races  will 
adjust  itself  quicker  .than  by  using  arbitrary means.”  ‘‘ 

* •.  ' ...  * * /.  * ’ / 1 .*■ 

“Let  our  Republican  friends  come  up  to  the  work  manfully,  for  If  they 
have  tee  power  under  the  Constitution  to  do -what  they  aye  seeking  to  dp' by 
this  bill,  they  have  the  power  to  blot  out  all  distinction  on  Recount  ofcojor, 
Lqt  me  insist  that  my  Republican  friends  not  stop  here..,. Should  any  white 
mbn  or  white  child  refuse  to  spedk  to  a Negro  on  the  public  highway,  In  the 
streets  or  elsewhere^  because  of  color,  find  teem  and  send  them  to, the 
penitentiary.”" 


“Globe  42/2,- Asp.  20. 

“Globe  42/2,  001.  , , 

“Globe  42/2,  018.  < 7 

» Globe  42/2,  019,  , . , , 

“Globe  42/2,  926-8.  , . ,, 

“Globe  42/2,  900-9.  .*<  ..  „•  . 

“Globe  42/2,  1116.  • 7 . .....  . • ..  ...  . ...  •,  V*  ...  ,,, 

« Globe  42/2,  App.  148;  . ■ j : . • 

«IWd.  ■ - ... 

“ Globe  42/2,  App.  144.  He  also  declared  i “it  Is  not  depriving  any  colored  person  of 
any  legal  right  to  have  separate  accommodations  en  ships,  boat*  cars,  hotels,  theaters.  . . 
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Congressman  Henry  D,  McHemry,  a Kentucky  Democratic  lawyer,  also  decried 
the  bill  fob  enforcing  social  - equality  in  public  accommodations.1*  He.  too, 
concluded:  "The  right  of  a citizen  to  associate  exclusively  with  those  who  are 
congenial  to  hint)  and  whom  ho  recognises  ae  bis  peers,  is  an.  Individual  liberty, 
and  no  Government  can  prostrate  dt  to  bla  inferiors  under  the  pretext  of  ‘equal* 
lty  before  the  law.’ ““  Congressman  John  M.  Bice,  another  Kentucky  Demo* 
cratid 'lawyer,  also  raised  the  social  equality  argument,  and  predicted  that  white 
patronage  would  he  withdrawn  from  carriers,  hotels,  and  theaters,  and  thut 
their  business  would  be  ruined." 

On  May  & the  Senate  again  considered  on  amnesty  bill  which  had  passed 
the  House."  Stunner  at  once  moved  to  annex  his  civil  rights  bill  to  this 
measure."  During  the  ensuing  debate  and  parliamentary  maneuvering,  Trum- 
bull got  Into  a debate  with  Sherman  of  Ohio  and  fCdinunds  of  Vermont.  < Trum- 
bull attacked  his  follow  Republicans  with  some  warmth  for  loading  Sumner’s 
measure  on  to  the  amnesty  bill.  He  added:  • 

“That  Is  hie  proposition ; and  to  pass  what?  A civil  rights  bill ! Mr.  Fresl* 
dent,  it  Is  a misnomer;  and  I now  ask  the  Senator  from  Ohio,  and  I would 
be  glad  to  give  way  for  an  auswor,  If  he  will  tell  me  one  single  right  that 
he  has  or  I have  that  the  colored  people  of  this  country  have  not.  What  Is 
It?  What  civil  right  do  1 have  or1  has  he  that  is  denied  a;  colored  man?  I 
want  to  know  What  It  la  - . ••  .■ 


:,"I  know  of  no  civil  right  that  I have  thnt  a colored  man  lias  not,  and  I say 
It  Is  a misnomer  to  talk  about  this  being  a civil  rights  bill.  If  the'  Senator  from 
Ohio  means  social  rights,  If  he  means  by  legislation  to  'fbrpo  the  colored  pebpte 
and  white  people  to  go  to  church  together,  or.  to  be  burled  M the  same  g&ve-yard, 
that  ts  not  a civil  right.  I know  of  no  right  to  ride  lha  car,  no  right  to  atop 
at  a ; hotel,  no  right  to  travel  posseesed  by  the  white  pron  that  the  colored 
kgs  not.”*  . ' 

Edmunds  then  asserted. that, it  w&s  no  more  equality  before,  the  law  to  require 
"that  the  black,  man  shall  go  to  ope  hotel  to  stay  and  the  white  man  shall  go  to 
another,”  than  It  would  be  to  require  "that  the  colored  mail  snail  go', into  Penn1 
sylvanla  Avenue  or  Maryland  Avenue  when  he  wants ,'to  $6  tp  the  west' end.  of 
town,  and, the  white  man  shall  take  Massachusetts,  or  some  other  avenue  where 
It, Is  proper  for  white  people  to  go.”,*  When  Senator  dprisS.lPerry,  a Cohnecti* 
cut;  Republic an  lawyer,  asked  him  whether  segregation  by  ; sex  Was  bny  denial 
of  equality,  Edmunds  replied : "Would  it  not  bo  a denial  of  right  to  declare  that 
white. meu  or  men  ^vlth  . red. hair,,  or  native,  citizens. Only  should  be  entitled  to 
travel  In  a particular  horse-car,  and  that  every  other  class  of  people  should  only 
be  allowed  to  travel  In  another?” * k , 

Trumbull. thep derided, Edmund’s  argument,  and  said  that  nobody  Was. being 
kept  out  of  the  cars  on  account  of  his  hair  color.  Henddedthat  Negrbeshad 
the  same  legal  right  to  be  transported  In  a railroad  or  put  up  In  a hotel  as  white 
people,: and  that  the  blii.was  not  a plvil  rights  bill  at  all,*  Senator  Johns Sher- 
man, the  Ohio  Republican  lawyer  who  voted  with  Turnbull  for  the  Jourc^enth 
Amendment,  then  reminded  the  latter  that  the  Republicans  had  voted  under  hU 
leadership  for  the  Civil  Rights  Act,  of  1866,  and. that  this  bill  was  intended, to 
carry  out  the  purposes  of  that  act  by  protecting  "the  colored  people  In  their 
right  to  travel  In  the  enrs,”  which  "rlgbt  Is  denied  practically  in  many  of  the 

' f ; ’ • i 

' « Globe  42/2,App.?17.  ’ ''  ' \ 

' “ Globe  42/2,  App,  219.  fte  alee  said:  “The  jaw  can  only  prevent  prejudice:  from  later- 
feting  with  the  legal  rights  of 'others ; but  social  prejudice  Is  a social  liberty  , th^t  the  law 
has  no  rlgbt  to  disturb!''  /d.-  at  216.  See  aleo  ft.  at  871  (Gong,  jipnes  C. 


. 597.  See  alio  ft.  at  888. 


o "soclnl  eniifiltty'blll"  the 
RouthcrU'  DeinovratH . were 


Harper,.  D.- 

N.C.l.  , ' " .". . . 

**  Globe  42/2,  Ai 
« Globe  42/2,  alf9. 

*• Globe  42/2, 8181.  . . , . 

P Globe  12/2,  8180.  Trumbull  called  Stunner's  amendment 
next  day.  Globe  42/2,  3264.  This  Is  precisely  what  the 
calling  if.  „ „ __  ' 

» Globe  42/2,  8190.  ■ _ 

a/tM.  Edmunds  also  said:  "I  defy  him  to  polut  out  any  distinction ‘between  the  right 
of  Congress  under  the  Constitution  In  this  District,  for  Illustration,  to  declare  that  a -white 
child  shall  not  go  to  a particular  public  school  and  that  he  shall  go  to  another  If  be  goes  at 
all,  and  the  power  to  declare  that  a white  man  shall  not  ride  In  a particular  horse-can  that 
has  a blue  stripe  across  it,  and  that  If  he  rides  at  all  he  shall'me  oh  a:  different:  one." 

, *7Md.  . , , . • , , . . >.•.!  ■ 
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States/’1 ' ’When*  Trumbull  ‘Urged1  that  tbey  had  this  right-  afcoiumou-law,  Slier-’ 
man  said  that  a better  remedy  was  needed,"1'  - - ■”  1 ■"  ■ 

Senator  Francis  P.  Blairia-MIssouri  ’Democratic  lawyer  - who'  had  switched 
from  the  Republican  party- tt* 1 become 1 the  'losing  Deiiioefutk'  Vice-Presideiitiai’ 
candidate -in  1868,  also  said  that  the  (HU  was  designated-  to  give  Negroes  "social- 
rights,1  to  impose  upon  the  whites  of  the' community  the' necessity- of  a close  asso- 
ciation in  all  matters  with  the  negroes.'^  He  said  that  this  would  Irritate  the-' 
whites/'  He1  advocated'  separate  railway  cars,-  hotels,  audqther  facilities  for 
Negroes."  Ferry  also  denied  the  necessity  for  the  Hill  on  the  gromtdthati  Negroes 
had  all  the  common-law  remedies  they  needed  to  obtain  service1  on -carriers  and' 
hotels."  - - - :-  • 

Trumbull,  Senator  Eugene  Casserly,--  a California  Democratic  lawyer,  and 
Senator  James  L.  Alcorn,  ft  Mississippi  Republican  lawyer,  then  all  declared  that, 
Negroes  had  the1  same  rights  tiuder  common  law  to  travel  on  railways  fas- did 
whites,  while  Edmunds  and  Sumner- declared- once  again  that  the  bill  ' whs- 
necessary."  When  a vote  was  taken  on  adding  Sumner's  civil  lights  bill  to  thC1 
amnesty  bill,  it  resulted  In  a 29  to  29  tie.  The  vice-president  then  broke -the- 
tie  in -Sumuer’s  favori*-  1 ■ . . 

Next  the  silly  season  started,  with' amendments  obviously  intended' merely  to 1 
make  a point.  Senator  Henry  Cooper,  a Tennessee  Democratic  lawyer,  moved 
to  amend  Sumner’s  bill  to- provide'  that  there  should  be- no  discrimination'  based J 
on  pecuniary  condition,  so  that  a1  poor  person-  who  could’ hot  pay  would  have -to- 
be  given  - accommodation. : This  was  laughingly1  Voted  down  85  to  - 7:  Hill-  moved 
to  require1  that  customers-  be  properly  clothed;  No  roll-call  tats-  even  de^ 

mabded  On  this.*  I~  '■  "*i  •'  • - . imm-.  »»'r«  .*•:•  \i. 

Ultimately,  a second  vote  was  taken  on  annexing  Sumner’s  bill  to  the) Amnesty; 
bill,'  and-  a 28  to  28  tie  * resulted;  -which  the  vice-president  broke  In  Sumner’s- 
fSvor."  ' However,  the  82  to-82  vote  on  the  combined  measure  was*  less  than  the1 

requisite  two-thirds  needed  for  passage”  * 1 v.'  -vr  ' .?ta  -n-.-omii  md?. 

' Several  days  later,  Trumbull,  who1  was  -much  in  favor-  ofapmesty-  but  Who  bad! 
voted  consistently  against  the  amntety  bill*  with  Sumner’s  amendment;  mbved  to- 
annex  the  amnesty  blit  as  a rider  to  another  piece  of- legislation/1  When  several: 
senators  warned  that  Simmer  would  simplyannex  his  bill  to  the  amnesty  rider, 
the  following  coloquy  ensued : - - i 

“Mr.  Tbuubuxjl.  ...  I want  amnesty  so  much 'that  I will  vote  for  almost  any- 
thing that  is  not  unconstitutional  to  get  it." 

“Mr.  Scora,  , .i-Suppose:.1 . the  civil  rights  bill’ gets- on  by  the- skme  process?’’’ 
“Mr:  TstJWBUiLi  I know  of  no  civihrlght#  bill.”'.  - b-  1 --  r i *■;  n,.  c’  :-\ 

“Mr,  fitJMNEB.  I knowof  one.  [lAughter.]"  ! ' i 

“Mr.  TauMBttnb.'  There  Is  a bill  that  has  been  misnamed  a civil  tigbta  bill;  pro-/ 
ppstng  to  establish  social  tights  whlch  is  unconstitutional-  tax  Its  provisions, 
and  which  I shall  not  vote  for.  ' ’But’ tbd  Senator  from-  Pennsylvania  And  my*-; 
self  agteelng.and  the  Senator  from  West  Virginia,  ‘ I believe,-  agreeing,  let 
us  unite1  together'  and 1 vote  down  - this  misnamed  civil-  rights  '•  bill,  this  mon- 
strosity that  has  got  a -hamel ‘that’ does  not  belong; to  it,  that  seeks -under  false- 
pretenses  to  - impose  upon- the  country  and^upou  the  colored’ people  of  the  country 
by  giving- tt-a  name.  You  cannot  mal?»  k mule  a horse  by  calling  It  a horses. 
Let  us  vote  it  down  . . ”,  bills  misnamed  clvll  rigbts— called  bHls  to*cot*bUsh*fiqush 
rights  when  they  establish  no  equality.--:  , ,*rw-  i r.  - ■ i'i  - 

Sumner  answered  Trumbull’s  vehement  attack  with  a letter  from-- Frederick 
Douglass  denying  any  desire  for  “social  equality and  Trumbull  replied  by.  read- 
ing a newspaper  clipping.  Stating  that  Negroes;  Wanted,  spcial  equality,  ijbd  ac- 

M^-ta^****-^**  1 1 ■ . 1 1 ■ ‘ ■’  1 . ■ r ; ; . ' ■-  1 . - i 1 . | , ■ i . ; -j 


Globa  42/2t  8192.  .Ilt . L .1  . 

* Globe 42/2, 82B1.  ' r ! " ,F: . 

* Glob*  42/2«  8257.  , ‘V  ■;  v 

••Olobo  42/2,  8204.  Sporting  of  TrupibnU.  Edioands  dudarea : ;*w  uoe*  not  believe 
that  it  la  a right  belonging  to  a elttfeeh  of  the1  United  Stftiec  td  travel  la;  a ear  If  be  li  a 
cltlieD  and  conforms  to  ail  other  coudittone  if  bis  color  haontraa  to  be  one-way  mthtittban 
another  j and  so  on  through  the  whole  lift"  Jttd,  4 Htfl*  ifhlto -later, , * qx* 

ebanj^ occurred.  Globe 42/2, 8208*  ' 1 ^ v. 
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8205. 

’Globe  42/2,  8208. 

« Globe  .42/2,  8270, 

» GlObo  42/2, 8860.  , ... . V V ■’  . ! 

« Globe  42/2,  8801.  Trumbull  alto  called  It  a “social  equality  bli  the  n^xt  qay;. 
42/2,  8410*  8421,  ' Ll 
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curacy  of  which  Sumner  disputed.”  No  southern  Democrat  arose;  Trumbull 
was  no  doubt  doing  their  work  very  satisfactorily. 

Meanwhile,  in  the  House,  a move  was  made  to  suspend  the  rules  and  pass  a 
resolution  requiring  the  House  Judlcinry  Committee  to  report  a supplemental 
civil  rights  bill,  the  terms  of  which  were  not  set  forth.  Presumably  they  were 
to  be  at  least  generally  simitar  to  the  Sumner  Senate  bill.  The  rote  was  112  yea, 
76  nay,  and  it. lost  for,  want  .of  two- thirds  vote.  Eleven  Republicans  who  had 
voted  for  the  fourteenth  Amendment  voted  yea ; four  Democrats  who  had  voted 
against  the  Fourteenth  Amendment  voted  nay.  Rep.  John  A.  Bingham  of  Ohio, 
who  had  framed  the  first  section  of  the  Fourteenth  Amendment,  voted  in  the 
affirmative.” 

After  sundry  parliamentary  maneuvering  In  which  Trumbull  aud  Sumner 
proposed  to  tack  the  amnesty  bill  and  the  civil  rights  bill  on  to  various  items  of 
other  legislation,  aud  which  other  senators  opposed,  ns  it  would  defent  every 
bill  to  which  they  were  attached,7*  Senator  Matthew  H.  Carpenter,  a Wisconsin 
Republican,  decided  to  break  the  deadlock.  On  May  21  at  about  5 p.m.,  with 
both  Sumner  and  Trumbull  absent,  and  with  the  Senate  having  barely  a quorum, 
Carpenter  first  called  up  the  civil  rights  bill,  with  the  Intention  of  amending 
it  to  cover  only  public  inns,  licensed  places  of  amusement,  and  common  car 
riers.M  By  passing  a civil  rights  bill  first,  he  could  then  get  the  amnesty  bill 
through,  he  reasoned,  The  Senate  rebuffed  Democratic  members’  attempts  to 
adjourn,7!  and  prepared  to  work  through  the  night,  , 

Democrats  opposed  the  civil  rights  bill.1*  The  Carpenter  substitute,  princi- 
pally designed  to  eliminate  the  school  and  Jury  clauses,  was  then  adopted  by 
22  to  20,  with  82  senators  absent,1*  and  the  bill  then  passed  by  a party-line  .vote 
of  28*0 14.** 

■ The  next  morning,  Sumner  bitterly  denounced  the  Oorptenter  substitute  as 
"an  emasculated  .civil  rights  hill,"  and  moved  to  add  his  own  proposal  to  the 
pending  amnesty  bill,*1  This  time,  hfs  entreaty  that  the  Senate  make  "the 
Declaration  Of  Independence  In  its  principles  and  promises  a living  letter"  fell 
on  deaf  ears,  and  his  proposal  was  decisively  rejected,  18  to  29.  The  Senate 
then  passed  the  amnesty  bill,  88  to  2,  Sumuer  and  one  other  Western  Radical 
alone  voting  in  the  negative.1*  That  was  the  end  of  the  bill  for  that  session 
and  Congress. 

8.  SUUNEB’S  TESTAMENT  . 


At  the  opening  of  the  First  Session  of  the  Forty-Third  Congress,  Sumner  once 
again  introduced  his  civil  rights : bill,"  However,  debate  commenced  In,  the 
House,  where  a copy  of  the  bill  had  previously  been  Introduced.1*  Congressman 
Charles  A.  Did  ridge,  a Wisconsin  Democratic  lawyer,  Immediately  moved  an 
amendment  permitting  businesses  to  make  a separate  accommodation  for  white 
persons."  Congressman  Benjamin  F.  Butler,  Republican  Chairman  of  the  Judl\ 
clary  Committee,  which  had  reported  the  bill  out,  advocated  It  .because  Negroes 
who  paid  first 'Class  fare  were  thrown  into  dirty  cars,  or  expelled  from  railroads 
entirely,  ' Congressman  William  Lawrence,  an  Ohio  Republican,  gave  an  in- 
stance of  this.  Butler,  however,  added- that  Negroes  who  discriminated  against 
whites  would 'also  be  liable.**  And  Congressman  Joseph  H,  Rainey,  a South 
Carolina  Negro  Republican,  complained  that.  Negroes  could  not  enter . hotels,' 
public  conveyances,  amusements,  churches,  and  cemeteries" 
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Congressman  John  T.  Harris,  a thoroughly  unreconstructed  Virginia  Demo 
cratic  lawyer,  justified  segregation  In  railroads  by  noting,  that  white  persons  alt  o 
on  occasion  were  prevented  from  entering  particular  cars.9*  Another  voice  from 
the  past  came  from  Congressman  Alexander.  H.  Stephens,  a Georgia  Democrat 
and  Vice-President  of  the  Confederacy.  Stephens  said : 

“under  our  law  as  it  stands  whoever  pays  for  a first-class  car  railroad  ticket 
is  entitled  to  & flrgt-clnss  seat,  whatever  may  be  bis  or  ber  condition  In  life, 
and  whether  white  or  colored.  If  he  be  a colored  man  who  pays  for  such  a ticket, 
he  Is  entitled  to  a seat  of  equal  comfort  with  the  white  man  who  may  purchase 
a lllto ticket ; but  this  does  not  entitle  him  of  right  to  a seat  In  the  same  car  with 
the  white  man.  Railroad  companies,  and  all  public  carriers,  hare  the  right  by 
common  law  to  assign  their  passengers  to  such  seats  in  such  coaches  us  they  may 
please,  provided  they  are  of  the  comforts  and  class  paid  for." 99 
He  was  answered  by  Congressman  Alonzo  J.  Kansler,  a South  Carolina  Negro  Re- 
publican, who  denied  that  Negroes  wanted  social  equality,  but  asked  for  equal 
accommodations."  Representative  Roger  Q.  Mills,  a Texas  Democrat,  added  a 
speech  devoted  to  freedom  of  association  and  taste,  which  he  asserted  Congress 
could  nor  control."1 

The  next  day,  Congressman  James  B.  Beck,  a.  Kentucky  Democratic  lawyer, 
offered  an  amendment  allowing  business  owners  to  segregate  their  patrons.99 
Another  South  Carolina  Negro  Republican,  Congressman  Robert  B.  Elliott,  also 
justified  the  bill  because  of  "our  exclusion  from  the  public  Inn,  from  the  saloon 
and  table  of  the  steamboat,  from  the  sleeping-coach  on.  the  railway  . . But 
Congressman  James  II.  Blount,  a Georgia  Democratic  lawyer,  replied  that 
Negroes  had  their  own  separate  facilities  and  were  well  provided  for.  He  pre- 
dicted tiad. feeling  If  the  hill  should  pass,9* 

Next  Lawrence  made  the  point  that  the  bill  would  not  change  the  common 
law,  but  merely,  give  an  additional  remedy  to  enforce  it  and  -prevent  the  states 
from  depriving  Negroes  of  equal  common-law  benefits;  a point  previously  made 
by  Butler  in  his  opening  s.oeecb."  Lawrence  Justified  the  bill  as  one  to;enforce 
the  Equal  Protection  Clause  of  the  Fourteenth  Amendment."  . 

Congressman  John  M.  Bright,  Tennessee  Democratic  lawyer,  opposed  the  bill, 
inter  alia , because  most  Negroes  were  laborers  and  could  not.  afford  first-class 
accommodations,  and  because  they  bad  their  own  facilities  any  way  ,V'.u Congress- 
man William  S.  Herndon,  a Texas  Democratic  lawyer,  predicted  ai.  withdrawal  of 
white  patronage  and  closing  of  the  places  of  public  accommodations,  as  well  as- 
danger  to  “our  soClal  system,"  to  be  apprehended  from. passage  of^the  bill.* 

' The  next  rhetoric  came  from  Congressman  'William  J.  Purman,  a Florida  Re- 
publican lawyer.  In  the  process  of  denying  that  states  had  ‘'the  right  to  enforce 
any  conditions  of  inequality,*?  he  gnve  the  fallowing  as  examples  of  such  laws  : m 

"Supposed  Acts- of  « State-RiphU  Legislature,,  

“An'act  to  prohibit  all  white  .persons,  not  citizens  of  and  not. residing  within 
the  State,  from  being  admitted  and  accommodated!  in  any:  public  inn.  • ' . : : ■ - 

“An  act  to  exclude  all  persons  possessed  of  real  and  personal- property, to  the 
value  of  ten  thousand  dollars  from  nil  places  of  public  amusement  or  entertain- 
ntent-  for  which  a license  from  any  legal  authority  is  required.  , . . . 

"An  net  to  exclude  nil  persons’ of  the  religious  denomination  known- as- Meth- 
odists from  riding  on  any  line  of  stage-coaches,. railroads,  or  Other  means  of  public 
carriage  of  passengers  or  freight.  ‘ ’ , , : 

"An  act.  to  prohibit  all  foreign-born  citizens  and  their  descendants  from  being 
buried  In  nny  public  cemetery.  , , 

. - ‘ 'V;.;.,'"-;  " * 

; "An  act/,  to  'exclude  all  persons  known  asthe  “colored  race"  from  - public  Inna, 
cemeteries, : tupl  cbm mon  schools  supported:  by  public  taxatioh:  and  ffom  CfibtO. 
accommodations  with  other  persons,. on  all  public  stage-conches,  steamboats,  and 
railroads  * 
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Ha  lapsed  back  Jntoa  harangue  of 'the  House,  but'dld  declare  in  passing  that 
“the  slxth-act,<whl<M>te -hat  supposed  now  for 1 Illustration,  butls  virtually  in 
existence  La  mostof  the  States  of 1 the  Union,  especially  in  the  Southern  States . ; . 
is  the  hostile  pretended  legialatlob  that  the  passage  of  the  bill  un  dor  consideration 
will  wipe  out.1*1  Bombast  'on  alleged  southern  injustice  followed;  and  aside  from 
a-  tidbit  of  dbmplaint  by'  Negroes  thatthey  were  denied  first  class  accommodations 
on  conveyances  and  turned  iway  from)  hotels  read  to  the  House,  and  some  praise 
of  the  Florida' civil  rights  statute, m there  is  nothing  else  in  this  ranting  relevant 
hore.lw  ; • ••  . 

■ : A Missouri  Democrat  followed,  whose  southern  propensities  oozed  through  his 
speech.  He  denied  that  Negroes  were  refused  access  - to  public  facilities,  and 
declared  that  the  objection  was  based  on  segregation,  which  he  extolled.  HU 
position  was  that  the  equal  protection  clause  did  Dot  abolish. the  right  to  segre- 
gate, and  that  any  such  abolition  woilld  interfere  with  private  property  rights.1* 

' Debate  was  closed  the  uext  day.  An  Ohio  Democratic  lawyer  pronounced 
the  blU  to  b,e  one ; for  sddlal  equality  and  hence  unconstitutional.101  Two  other 
Democrats  lauded  segregation  ,lf"  and  one  of  them  accused  the  Republicans  of 
hypocrisy  In  attempting  to  abolish  it.101  The  flnnl  Democratic  argument,  made  by 
Congressman.  John  D,  0-  Atkins  of  Tennessee,  again  accused  the  Republicans  of 
hypocrisy,  denounced  the  bill  for  Imposing  social  equality,  and  concluded  with  a 
pica  for  segregation.1*  Butler  then  made  the  Inst  si>eech.  In  sarcastic  measure 
he  rejected  the  soclnl  equality  argument,  on  the  grounds  that  southerners  were 
quite  willing  to  associate  freely  with  Negro  slaves  before  the  war,  and  hence 
should  have  no  objection  now.  He  related  how  he  had  used  his  military  au- 
thority to  order  a boat  clerk  to  let  a Negro  sit  in  a dining  room  and  occupy  a 
stateroom  against  boat  regulations  during  the  war.  He  concluded  with  a gen- 
eral oration,  and  the  bill  was  returned  to  the  Judiciary  Committee.1"* 

Several  days  later,  there  was  an  encore  to  the  debate.  Congressman  Robert 
B.  Vance,  a prominent  Democrat  and  ex-confederate  from  North  Carolina,  de- 
clared that  the  bill  was  a social  fights  bill.  He  said  that  Negroes  now  bad  the 
right  to  enter  conveyances  and  hotels,  but  that  they  were  segregated;  Tills  be 
supported  with  considerable  warmth.1”  Congressman  Richard  H.  Cain,  a South 
Carolina  Negro  Republican,  rose  to  answer  Vance.  Gain  complained  that  he 
and  colleagues  of  his  were  not  served  in  hotels,  railroad  cars,  and  restaurants. 
He  saw  n0<  objection  to  use  of  first-dam  accommodations  by  Negroes  who  could 
pay  for  It.  He  concluded  that  Negroes  were  entitled  to  their  rights.11*  Congress? 
man  David  B.  MelUsh,,  a Republican,  added  that  In  New  York  City,  where  some 
street-car  Ilnes  would  nob  take  Negro  passengers,  and  others  made  them  wait 
for  long  periods  to  take  exclusively  colored  care,  discrimination  was  ended  When 
the  president  of  the  police  board  ordered  policemen  to  arrest  any  conductor  who 
ejected  a Negro  passenger  from  a car.111  . 

On  Janiiary  17, 1874,  the  House  wrs  treated  to  more  oratory  on  the  civil. rights 
bill.  Congressman  Henry  R;  Harris,  a Georgia  Democrat,  spent  bis  time  on 
general  declamation  about  social  equality  and  freedom  of  association,1*  And 
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1M  Cong,  Rec*  43/1,  App.  5,  where  Glover  said : 
lcWhen  has  President  Grant  , . * seen  lit  to. leave  Mb  box  at  the  tbtatre  and  go  to  the 
.pit  or  the  gallery' to:  get  in  contact  with:  tboflfr who  cannot  coma  to  hlnl  If  Jh*  mountain 
capaot  come  to  Mahpiqet,  why  ,d«s  not  Mahomet  go  to.  the  mountain t Why  have  . we 
never  witnessed  the  xltli  rflgbta*' Advocates  letting  one  solitary  example  of  the  propriety 
the  advantage,  and  the  efccouehce  Of  a law  which  they  propose  to  enforce  agafnaf  their 
remonstrating  countrymen  with  Are  and  sword  T Why  don*t  we  see  them  leaving-  WU* 
llard’a  and  going  to  some  colored  hotel?  Why  do  we  not  flee  them,  by  a delicious  choice, 
going  to  worihtp  in  a colored  church*  i *?  why,  bT  ' “ 
right  ^ ^ “ " ‘ 


> we  not  see  inem,  oy  a osiicjioub  choice 
sir,  do  they  oo.t  do  what  they  Bay  to  all 


right  and  proper,  before  they  attempt  to  coerce  ub  Into  compliance  with  an  act  the  most 
monstrous. ■■  i ...ri 
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Congressman ; Robert  Hamilton,  aNew  Jersey:  Democratic  lawyer,  ur,?ed  freedom 
of  association  for  white  people/?*.  ...:  ....  .,,1 

. Intbe  Senate,  Sunmor’a  bill  was  interred  to: the  Judiciary  Committee, ’“aud 
while  under  consideration  there,  on  March  11, 1874,  Sumner  died.,  Hto  last  wish 
was  that  bt&'Civll. righto  bill  be  passed.1*  Frelinglmyscn  repotted  the  bill  iu  hla 
absence  for  the  Judiciary  Committee;  He  declared  that  it  would, protect;  white 
people  as  well  as  Negroes,  and  that  it.  was  not  deslguedto.  enforce  social  equality. 
He  narrowed  its  constitutionality  basis  to  the  .Equal  Protection  Clause  of  the 
Fourteenth  Amendment.1*  He  then  said:  . --i 

“As  the  capital  Invested  In  inns,  places  of  amusements,  and  public  conveyances 
Is  that  of  the  proprietors,  and  as  they  alone  can  know  what  minute - arrange, 
meuts  their  business  requires,  the  discretion  as  to  the  particular  accommodation 
to  be  given- to  the  guest,  the  traveler,  and  the  visitor  is  quite  wide.  But  dA 
die  employment  these  proprietors  have  selected  touches  the  public,  the  law  <le* 
mantis  that'  tlib- accommodation  -shall  be  good  and  suitable,  and  this  bill  adds 
to  that  requirement  the  condition  that  no  person  shall,  in  the  regulation  of  these 
employments,  be  discriminated  against  merely  because  he  Is  an  American  or  an 
Irishman,  a German  or  a colored  man.”  n*  .T 

Senator  Thomas  M.  Norwood,  a Georgia  Democrat,  nome  days  later,  made  a 
speech  In  which  he  accused  Republicans  of  passing  a social  equality  bill  which 
would  affect  only  the  poor  whites,  while  the  rich  oneu  could  afford  private 
conveyances.  He  sarcastically  ashed  why  (he  Republican  congressmen  chose  to 
ride  to  the  Capitol  In  their  own  carriages  instead  of  In  public  street-cars  tilled 
with  Negroes.1*  He  caustically  made  suggestions  as  to  how  Congress  might 
supervise  equality  of  foods  served  to  both  races  at  hotels."* 

On  May  20,  when  the  Senate  resinned  consideration  of  civil  righto,  Senator 
Daniel  D.  Pratt;  an  Indiana  Republican  lawyer,  spoke  at  length  in  support  of 
the  bill.  He  stated  that  by  common  law  all  colored  people  were  entitled  to 
privileges  mentioned  In  the  bill,  and  could  maintain  a suit  against  the  proprietor 
if  denied  them.  He  said; 

- “Suppose  a colored  mail ’presents  himself  at  a publio  Inn,  '.  . ..and  Is  either 
refused  admittance  or  treated  ns  an  inferior  guest— placed  at  the'decood  table 
and  consigned  to  the  garret,  or  compelled  to  make  hid  couch  upon  the  floor — 
does  any  one  doubt  that  upon  an  appeal  to  the  courts,  the  law  if  Justly  adminis- 
tered would  pronounce  the  innkeeper  responsible  to  him  in  damages  for  unjust 
discrimination?’'  I suppose  hot;1'.  . . The  same  Is  true  of  public  carriers.  . ; 
And  all  persons  who  behave  themselves  and  are  not  afflicted  wlthahy  contagious 
disease  are  entitled  to  equal  accommodations  where-  they  pdy  equal  farea 
“But  it  Is  asked,  if  the  law  be  as  you  lay  It  down,  where  Is  the  necessity  for 
this  legislation,  since  the  courts  are  open  to  all?  My  answer  is,  that  the  remedy 
Is  inadequate  and  too  expensive,  and  Involves  too  much  lose  of  time  and  patience 
to  pursue  It  When  a man  to  'traveling,  and  far  from  home.  It  doesnot  pay  to 
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741.  He  sab! “When  we  consider  what  has 
the.  United  States  . ...  we  would  naturally  conclude 


done  for  toe 
‘ they  had  any 


wnao  of  the  prindpieof  gratitude,  they, would  be  more  gracious  than  to  geek. to  force 
thiiWBelves  Into  the  sopiety  and  association  of  the  white  people  against  their  wishes, . , . , 
we  .might  justly  suppose  that  white  people  bad  some  rights  and  feelings  they-  Would  he 
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the  tollman  from  Ohio,.  . * who  desired  the.  bill  amended  po  thal:  tfie 'rttfroea 
4 hava  the  benefit  of  tie  writ  o t mandamus  to  put  them  in  the  befit  trsreling  earn  and 
place  them  In  the  beat  state  at  the  hotel  tables,  desire  to  be  seated  In  thec&ra  AwO  by  Aide 
with  their  colored  friends;  and  wish  to  be  sandwiched  at  each  meal  at  the  hotels  between 
two  negroes,  doubtless  they  can  be  accommodated;  nobody  will  object  and  no  . IS  w prohibit 
It ; but  that  Is  purely  a matter  of  taste : and  they  should  not  desire  to  force  others  whose 
taatesmay  differ  into  the  acceptance  of  theirs^  - ,,.J; 
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>Cong.  Rec.  43/1,  Appt  230,  Norwood  cold:  "Republican  SeD&totS  wish  td  Compel 
common  carriers  to  open  their  cars  and  ships  to  oil  comers  alike;  In  other  mortis*  to  fortiA 
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»cb&  ever y lim-k^pet^  whb^  or  raij^d  e^mpany  whiib,  Inmilte  hlm  by  imjutit 
dirafrataatlon.  Practically  tlier aril^y  ia  wectblta^  i . 

“Now  sir,  if  I an*  right  In  stating  the  law,  this  bill  is  Justified  in  providing  a 
more  efficient  remedy,  one  that  Is  so  stringent  In  its  penalties  that  It  la  likely 
to  be  obeyed,  and  render  litigation  unnecessary.  Many  a wrong  is  practiced  even 
open  the  white  traveler,  upon  the  supposition  that  his  business  will  not  allow 
him  to  remain  and  bring  the  wrong-doer  to  account,  which  is  generally  true, 

“And  let  me  say  right  here,  that  the  measure  is  not  confined  to  coloied  citizens ; 
it  embraces  .all,  of  whatever  color." 110 

Pratt  denied  that  the  bill  would  promote  social  equality,  and  declared  that  in 
public  facilities  travelers  had  to  tolerate  all  types  of  people.  He  concluded  with 
a long  declamation  on  equality  and  prejudice-  Thurman  arose  to  answer  Pratt 
He  proceeded  on  to  reason  that  the  bill  must  have  Intended  mixed  public  facili- 
ties, but  It  was  not  until  he  got  to  thA-school  clause  that  hla  opponents  paid  any 
attention  to  what  he  waa  saying,  and  It  is  probable  that  his  observation  was 
incorrect,11*  , 

The  lust  day  of  Senate  debate  was  May  22l  Senator  Timothy,  O,  Howe,  a 
Wisconsin  Radical  Republican,  Justified  the  bill  because  Negroes  were  being 
turned  away  from  hotels  and  other  accommodations,1” 

Senator  James  I*  Alcorn,  a Mississippi  Republican  lawyer,  then  orated,  adding 
little  but  generalized  declamation  on  the  “right  guaranteed  to  [Negroes)  or  free 
transit  throughout  the  country,"  and  Congress1  right  to  assure  colored  people 
of  equal  accommodations  in  carriers,1”  He  noted  the  complaints  of  Negroes 
that  they  were  not  admitted  to  theaters  in  Washington  and  in  the  north,  and 
likewise  advocated  the  bill  so  they  would  be  admitted  to  hotels,1"  Then,  as  an 
ex-slaveholder  and  former  Confederate  elected  to  the  Senate  by  a Negro  ma- 
jority of  Mississippi,  he  launched  into  rhetoric  well  calculated  to  endear  him 
to  his  new  friends,  concluding  thus: 

“While  I speak  to-day,  there  stand  eight,  hundred  thousand  colored;  men  at 
my  b&ek*  They  are  united  on  this  specialty,  and  they  .are  able  to  work  that 
legislation  which  they  deem  proper  and  demand  at  the  hands  of  this  Congress, 
and  they  will  do  it  If  you  say  your  Constitution  is  not  sufficient,  if  the  courts 
of  the  country  shall  say  that  the  Constitution  stands  a barrier,  these  eight 
hundred  thousand  men  will  make  it  known  to  the  nation  that  It  shall  be  suffi- 
cient to  answer  all  the  ends  of  equal  government  and  justice  to  every  man  in  the 
land.  If  you  want  .to  know  what  la  to  be  the’ destiny  of  this  nation,  look  not  to 
the i Const itutlonj  but  look  into  the  faces  of  the  people.  The  people  in  a revolu- 
tion like  this,  for  the  revolution  still  goes  forward,  trample  down  the  coustl- 


fi»Cong;.ReC;  4081-2;  -v  : 1 : 

40S2-B,  ■ 

Cong,  Rec,  43/1.  4088-  He  sold;  “That  means  raided  audiences,  does  it  not?  That 
ftieana  mtxdd  guests  at  a hotel  does  it  not?  That  means  mixed  travelers  on  a railway  o * 
In  a stage-coach,  does  it  not?  If  not,  It  does  mean  anything.  It  certainly  waa  not 
Intended  by,  the  committee  that  .Mr.  Seville  should  build  another  theater  for  the  enter- 
tainment of  the  colored  people  Of  Washington  City,  Of  that  the  Baltimore  and  Ohio  Rail- 
way or  the  lthltlffloro  jiftd  Potomac  Railway  is  to  run  separate  care  to  carry  colored  persons: 
Then*  are  the  very  thing#  that  are  complained  of,  Therefore,  mixture  ttf.mOant  in  inns.  In 
public  <M>avey|meefj  oh  land;* of  water,  Id  theaters,  or  other  places  of  public  amuse- 
meat  It  may  be  noted1  that,  the  premise  for  the  remark,  that  segregation  Was  what 

was  belnif  complained  of,  Is  Ifurceurate-  Tt  Was  the  denial  of  facilities,  Or  nnequhl  fadUties, 
and  not  mere  segregation,  which  drew  Republican  Are.  .(Hettefc  it  la  probable  that  this  re- 

Sa ark  was  Just  mjid&te  bolster  his  School  clause  argument,  In  Opposition  to  Pratt,  that  school 
egtogatipa  wttft;iibT  permissible  under  the  Inll.  Since  Tfaurmah-  Ah  opponent  of  the  bill, 
WnSi  rin  argument  by  Pitot tt  fl  proponent,  that  the  bill 1 permitted:  segre- 

gation: though  Pot  inequality,  his  aVgufnebt  Cab  hardly  he  considered  an  accurate  reflection 
of  th&lntehtiop  of  Congress.  / ; ^ 

: fff“  Cong,  Rfec.  43/1,4147-  ' ^ \ 

■ &hg.  Re&  43/1,  App.SO*  ^ 

Cohg:  Red.  43/,  App.  805,  He  said ; ''Objection  is  toads  that  the  bill  provides  that 
the  colored  man  shall  hare  accommodations  at  public  hotels.  If  he  is  denied  accom- 
jnpdflttons.at  the  public  hotels,  where  will  he  get  accommodations  if  he  sees  proper  to  travel? 
When' upon  a journey  he  has  no  right  to  go  to  a privntA  house,  If  the  public  house 
refuses  him,  then  an  American  rittaen  becomes  a pariah  in  the  land  which; guarantee* 
to  him  the  right  of  travel.  The  hotels  are  licensed  Institutions:  When;  the-  grant 
or  .a  llcepee  iq  made,  tpe  municipality  demands  of,  the  keeper*  append  for  the  faith- 
ful performance  of  his  contract.  The  condition  of  the' bond' Is  that  He  shall  provide 
food  nhd  lodging:  for  the  traveling  public.  Practically  this'  bill  require*  him  to  comply 
with  the  cphiUtteqa  of  hla  bond.h  cahtot  bo  ^permitted  to  whtnd  nt  his  door  and 
tpro  mep  away  fwm  tho  acppmmodafions  Which  he:  has  tii  his  bdtid  agreed , he  would 
furnish  6h  nccbnnrof  the)  rL4o  tor  lotion.  He  must  hot  be  permitted  to  look  Into  n bran's 
face  to  dedde  by  the oolof  ot  hte  skin  whether  the  food  and  Tddtffn#  shall  be  provided  which 
he  has  obligated  himself  to  furnish.  It  would  be  a strange  government  indeed  that  would 
tolerate  a proceeding  like  this/1  / - 


/ 
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tattoo*  and  tbey  disappear  aeflax  before  thoflawe.  The  demands  oftbe  people 
of  this  free  Govetiraent'are'iiot’to-be'tnrited^tMidfri'tltt^flrfo’tti'b^daton&^to; 
and  I say  to  you,  sir,  that  this  demand  will  be  heard.  Haring1  felt  their  strength, 
I realise  the  power  that  lies  in  the  hands  of  the  masses  of  the  American  people. 
When  reconstruction,  was  decreed  the  Constitution  gave  no  warrant  for  the  en- 
actment, but  the  people  spake  and  the  Constitution  responded:  “Here  am  I;  the 
power  is  given  I" 


“The  colored  people  of  my  State  demanded  the  passage  of  this  bill.  I yield  to 
that  demand*  My  refusal  would  estate  them  to  anger ; they  would  keenly  feel 
he  Injustice  and  wrong-  I bend  gracefully  to  their  will,” 

Senator  Henry  It  Pease,  AlcbmJs  Kepuhflcan  qojleagfue  frqm  Mississippi,  urged 
enactment  of  the  bill  to  spare  Negroes  from  'indignities/1  ™ * 1 "" 1 ■ * ' 

Discussion  continued  into  the  night,  as  Senatox*  Saulsbury,  a Delaware  Demo- 
crat,  arose  to  protest  that  the  bill  would  enforce  association  among  the  races. 
After  observing  that  his  colleagues  were  too  exhausted  to  listen  to  debate,  he 
argued  the  bill  was  intended  to  enforce  race  mixing  in  inns  and  theaters,  a 
proposition  he  deduced  from  the  absence  of  a clause  specifically  permitting 
segregation.  He  charged  that  compulsory  Integration  was  to  be  applied  to 
schools,  hospitals,  almshouses,  orphan  asylums,  and  benevolent  associations, 
and  that  whites  would  resent  this/®  He  told  the  Bepubilcans : "Do  not  say 
that  you  can  make  any  separate  arrangement  under  the  provision  of  this 
bull,”  m thereby  at  once  showing  that  the  charge  of  compulsory  association  was 
made  for  partisan  advantage,  and  not  as  a true  reflection  of  the  majority  's  intent* 
His  rambling  discourse  carried  him  through  generalised  constitutional  discus 
slon,  the  Negro  vote,  a prediction  that  hoteln  and  theaters  would  lose  their 
patronage,  prejudice,  and  social  equality,  and  finally  schools/®  At  his  con- 
clusion, the  Senate  had  been  sitting  for  over  ten  hours,  and  It  was  0:30  p*ttt, 
The  Democrats  wanted  ah  adjournment,  but  the  Bepubilcans  voted  it  down,  ahd 
the  Senate  went  into  an  all-night  session/11  * ; j 

The  contribution  to  the  Democratic  filibuster  by  Senator  Augustus  Merrimon 
of  North  Carolina  was  a self-confessed  “desultory”,  rambling  history  of  the 
United  States  from  the  Declaration  of  Independence  onward,  replete  with 
cases*1"  When  he  finally  arrived  at  > the  equal  protection  clause  of  the  four- 
teenth Amendment,  he  sald\that  White  It  forbade  giving;  rights  to  some  people 
but  not  others,  It  permitted  racial  ^segregation*:  After  supporting  segregate 
by  law  In  schools,  he  endorsed  the  same  for  theaters/®  He  meandered  back 
to  a defense  of  segregation  by  lafr  ’in  theaters,  inns,  oemeterifed,  aiid  eOhbols;w 


»»Con g.  Rec*  43/1,  App;  807*  One  can  well  believe  that  this  speech  represented  the  views 
Alcorn's  Negro  constituents  and  not  his  own  views  tfi  light  of  the  fact  that  only  two 
years  before  he  consistently  spoke  and  voted  against  8 um tiers  btU;  Olobe  42/2,  274,  3244, 
,3208.  32?0»  h ■ i .] 

. ■ w Cong.  Rec:  48/1,  4104* 

Cong  Rec.  43/f  i «07-s.  ? m «t 

Cong  Ret.  48/1, 4IB9.  ; i , : ■ i r : i 

Cong  Bee,  48/1, 4159-4102,  : -■  ; . , , 

Cong.  Rec.  4&/I*  4162*  / > ■ -t*'  -t  ■. n-  i ’ 

»»Cong,  Re<v  48/ljApp.  507*312.  - : , i 

^ Cong, -Roc.  43/1,  App,  313;  He  saw  ! “Can't  be  denied  th he  the  States  hhve  Puerto 
regulate  theft  ters^the  manner  of  conducting  them?  HavO  they  not  alVayh  exercised  power 


„ eft  to  regulate  society 

w Cone,  Globe  4311,  App,  8!0,  :H4  said : “But  It  Is  Said  thpt  those  polite  powers  maybe 
exerclsea  lb  tnafiy  respects,  but  It1  cannot  be  done  In  thfr  matter  of  color,  why  not  lb  the 
matter,  of  color T ; The  Senator  from  Wisconsin  . . / would  have  tJu*  Senate  apatite 
country  befifevo  that  ;Ve  propose  to  shut  them  out  from  theaters  t that  We  WOuId  hfrt  let  the 
poor  negro  mil  have  a place  to  bury  hlB  dead.  Nobody  has  urged  such  an  absurd  proposi- 
tion ae  th^t,  Thepropositlon  is  to  Allotf  thercptoted  people  6t  the  country  td1  have  [fftwr 
own  . . proper  apartment  fitted  up  In  the  theater  for  the  colored  racO,  and  a like  apart- 

ment, (or  the  white  race,  nud  tbmbyf d.koep  thfto  hpatt;  and  for  reasons  that  1 shall  advert 
to  presently  ; in  the  inn,  to  have  a comfortable  place  for  the  colored  raeri  ft  go,  and  another 
place  for  the  white  race  to  occupy.  . ...  : r kf,  lV 


provide 

tery  of _ _ 

No  colored  man  shall  Intrude  upon  th^o  white  man's  place  In  Inn  i no  white  mini  shall 
m trade  u pod  the  pdloftd  man's;  plppa  in  the  trim  -No  wMtv  mah' shall  intrude  Upon  the 
colored  man's  plate  In f the  th  eaten  AhA  do  colored  in  ini  shall  intrude  utteii  the  white  man's 
place  In  the  theater ; and  then.  If  they  are  not  upon  terms  of  perfect  equality,  applying  to 
each  race  alike,  ram  not  capable  of  comprehending  a plain  proposition/' 
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a^d  ultimately,, cpaduded  with  a protractedi  Uapaugivkopj  i*«e  uiWflsr..  hybrid*, 
: and  School  destruattpn.3"  < ■ -.■■u-  ■•  s *,  i-'«  i'1  ' 

n At  lf30,a,m.,tvlth  tbe.RepubUgaiwi  stilt  retiming  t«ndjpufb»‘“ Senator, WUlIam 
T..  Hamilton,  a' Maryland  Democratic  lawyer,;  launched ; Iptq  a langtfty  oratlop. 
Be  advocated  separate  churclips,  cemeteries, ; bo  tele,-  places  of  amusement,  and 
other  faollltles,  and.  predicted  that  the  bill,  .would  destroy,  t|ie  white  patronage  of 
llOtels/^  - 1 J!  ",  , ? 

The  early  hours  of  the  morning  were  taken  up  principally  with  the  school 
-clause.1*?  In  the  course  of  discussing  segregated  schools.  Senator  Rdtpunds  of 
Termont,  a staunch  Radical  BepubUcan  supporter  of  Sumner',  contended  that  , the 
Fourteenth  Amendment  forbade  State  segregation  In  carriers,  wnlle  Seiintot 
Aaron  Sargent,  a California  Republican  lawyer,  denied  that  this  was  the  effect 
of  the’ Fourteenth  Amendment,1*0  Then,  after  the  school  issue  was  disposed  Of, 
the  Senate  passed  the  bill  by  a vote  of  29  to  10,  and  adjotnmed  after  a twenty  hour 
session.  Voting  or  paired  against  the  bill  were  all  the  Democrats  and  four  Repub- 
licans, from  Nebraska,  Virginia,  West  Virginia,  and  Wisconsin,  with  the  affirma- 
tive votes  all  cast  by  Republicans.1*1  . . . 

The  house  took  iio  action  on  the  bill  during  this  session.  In  occasional  de- 
bate, Democrats  attacked  It  In  broadside  harangues  for  race-mixing.  . A Teu- 
ueseee  Republican  doubted  the  constitutionality  of  the  law,  and  stated  that 


*»  Cong.  Bee.  48/1,  Arp.  816-8.  « 

»»*  Cong.  Bee.  43/1,  4160. 

»*t  Cong.  Bee.  4S/I,  App.  867-8,  8T0. 

?» Cong!  BeR443/i.  4112^8^  Replying  to  Senator  Sargent,  he  declared:  "But  the  Seo- 
.ator's  argument  resets. in  exactly  this:  that  the  fourteenth  amendment  does  not,  as  It 
r«Dect«  common  sehoole,  level  a distinction  which  a State  may  hive  a right  to  make 
. oW aewun t of  raee  and  color.  If  If  does  not  level  that  distinction.  then  it  does  not  level  a 
distinction  that  a State  has  a right  to  make  on  the  same  amount: In  respect  to  a railway, 
.or  a kiahwav.  or  a steamboat,  or  any  Other  thing;  for  the  fourteenth  amendment,  u 
general  and  sweeping  . ...  if  the  State  hne  that  right,  We  cannot  interfere  with  ft. 
If  the  State  has  not  that  right,  we  cannot  confer  It  by  an  act  of  OjWmlMf  «“<* 
: an  act  df  CouireoH  voold  be  in  violation  of  the;  fourteenth  amendment  itself.  f&W. 

(,N  oDMlDgll?  rimark  in  reply  to  that  only  which  can  be  con  Bide  red  as  flrjrn* 

-men?  in  reply  to  my  positions,  and  that  Is,  that  the  amendment  which  I propose, Jby 
'Dfovldlnir  that  there  may  tie  separate  schools,  id  a Violation  of  the  fourteenth  araendniem, 
Spo?  the  same  principle7 that  a denial  of  th« [right  of  a colored  man  to  ride  In  the  same 
car  or  have  Identical  accommodations  in  the  same  hotel*  would  be  a violation  of  the 
‘SnW«n th  aVendm^/  I do  not  believe  either  or  these  caeca  cited  as  illustration*  would 
A denial  of  any  right  guaranteed  by  the  fourteenth  imenament 
amendment  was  not  Intended  merely  to  say  that  black  men  should  have  .rights*  but  that 
'black  and  white  men  and  women  shouldnhve  *a  wm  »hifT 

or  riffht  to  every  person  within  the  Jurisdiction  of  the  United  States*  be  he  Mack  or  whlj®* 
It  g for  me  afid  for  every  Senator  here,  and  every  white  man  in  the 

Snntry T when  he  gocs  to  a railroad  train  without  his  wife  on  *>•/£» -«r  some Jemals 
Send*  to  be  assigned  to  a car  separate  from  some  other ■ car  more  privileged  tban  the 
onfhe  takes,  by  Its  female  society  though  notperhftpsbetter  in & 
assigned  to  ladles  or  to  gentlemen  who  have  ladles  with  them.  Is  ■ that  a violation  df 
the  fourteenth  amendment f Suppose  the  man  who  Is  thus,  reunited  to*  Jdke  the  second 
♦car  on  the  train  instead  of  the  first  should  be  black  Instead  of  white,  would  the  difference 

lnrrd5  not  belfeviTtheSe1 tWn^a^of  enough  ImSprtaneo  tor  us.  io  legtfllate  upon  them 
*her«B  They  regulate  themselves*  I doubt  If  any  white  man  ever  tolt  c^traged  because  he 
was  told  to  take  one’ car  ►rather  than  another,  on  account  of  a discrimination  in  the  car  he 

shj>uW  tekev^T^p^o^hogl^^black  of  the  hptels,  ln  ail  of  them  t beiieve  (h 

•? sflSBejaft.teSi' 

-matter,  and  certainly  no  right  to  demand  under  the  fourteenth  amendment  that  he  shall 
bo  Dutrin  the  third’ story  instead  of  the  fourth-  or  the  second  instead  of  the  third*  Tbeje 
tiatSi  1 llunt  rations  fall  for  that  very  reason*  The  fourteenth  amendment  does  not  opplyto 
them  it allf ® ^MmMy  Hents  of  business  which  have  existed  tor  years,  afi5  will 
ixlS  tor  years  whether  the  fourteenth  amendment  exists  or  aofc,  ..  . ■ - 1*  „ 

V*5l  the car  to.  which  a white  f man  without  a lady  is  Assorted, or  the  h'ackmab  « 


assigned*  Is  lust 
*ate  of  speed, 

-with  the  business  Vf  nuuvnu  ■«« 

■our  noses  Intothe  wnalleBt  detail  b of  buslaeM. 
i«  Cong.  K*c.  ****- 

141  Cong.  BSo.  . 

:Bphralp»K.  WUeon 


the  smallest  aeti 
rlleon  of.MflljA 


1-4  (Cong.  Wltfttm  B.JRtftd  of  Rtf)  J ,App.  4j 
pp.ASl  <C#ngt  John  X Pavia  of  West  Virginia) 


, at  an  equal 
we  interfere 
way,  putting 

417-401  (Cong- 
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colored  people  were  content  with  segregated  accommodations,  and  only  com- 
plained of  Inferior  treatment.1" 

Congressman.  James  T.  Kapler,  on  Alabama  Negro  Republican  lawyer,  com- 
plained that  Negroes  were  all  denied  flrat  class  railroad  accommodations,  and 
replied  to  a prior  Bpeaker: 

"And  I state  without  fear  of  being  gainsaid,  the  statement  of  the  gentleman 
from  Tennessee  to  the  contrary  notwithstanding,  that  there  Is  not  an  inn  between 
Washington  and  Montgomery,  a distance  of  more  than  a thousand  miles,  that 
will  accommodate  me  to  a bed  or  meal,  Now,  then,  Is  there  a man  upon  this 
door  who  Is  so  heartless,  whose  breast  is  so  void  of  the  better  feelings,  as  to 
say  that  this  brutal  custom  needs  no  regulation ?,r  1H 

Be  went  on  to  point  out  that  whites  had  a common  law  right  to  accommoda- 
tions, which  Negroes  also  should  have,  that  exclusion  from  first  class  accom- 
modations was  the  result  of  prejudice,  and  that  It  humiliated  him.  He  dis- 
claimed any  deBlre  for  social  equality,  but  decried  being  forced  to  inferior  cars, 
and  the  fact  that  on  railroad  trips  he  could  not  get  ft  sleeping  car  berth.14" 

Congressman  Chester  B.  Darrall,  a Louisiana  Republican,  re-echoed  these 
viewB.  After  noting  the  Louisiana  State  Contention  gave  Negroes  equal  rights 
in  public  conveyances  and  other  licensed  businesses,  he  reassured  the  House  that 
Negroes  rarely  insisted  on  exercising  them,  and  that  the  state  laws  was  not 
rigidly  enforced.  He  read  a resolution  of  several  leading  New  Orleans  whites 
advocating  non- discrimination  In  public  conveyances  and  licensed  resorts,  headed 
by  General  G.  T.  Beauregard,  who  he  neglected  to  mention  was  a prominent  Re- 
publican patronage-holder.  Darrall  deplored  the  fact  that  wealthy  New  Orleans 
Negroes  and  prominent  colored  office-holders  could  not  obtain  first  class  ac- 
commodations in  carriers  and  hotels,  and  gave  examples  of  this.  He  called  for 
an  end  to  such  discrimination  by  passage  of  the  bill.1*" 


4.  THE  FINALE 


The  elections  of  1874  were  a disaster  for  the  Republican  Party.  The  Senate 
remained  Republican  by  a much  reduced  margin  due  to  holdovers,  but  the 
House  of  Representatives,  where  all  the  members  ran  for  reflection,  became 
Democratic  by  a wide  margin,141  Even  Butler  lost  hts  seat  in  normally  Repub- 
lican Massachusetts.14*  The  depression,  fraud,  corruption,  and  sundry  scandals 
were  all  helpful  to  the  Democratic  Party,144  but  it  also  made  considerable  gains 
based  on  a "white  backlash”  rote  against  the  civil  rights  bill,  and  especially  the 
school  clause.** 

When  the  "lame-duck”  Second  Session  of  the  Forty-Third  OongreBB  met  in 
the  early  part  of  1875,  Congressman  Alexander  White,. an  Alabama  Republican, 
moved  to  amend  the  civil  rights  blit  by  specifically  permitting  segregation  In 
schools  and  in  public  accommodations.111.  Butler  then  spoke  briefly,  denying  that 
the  bill  was  intended  to  promote  social  equality  In  public  places,  and  noted  that 
people  who  used  the  services  of  carriers,  theaters,  and  Inns  did  not  do  so  to  obtain 
the  society  of  others  but  to  obtain  necessary  services.1"  Congressman  John  R. 
Lynch,  a Mississippi -Republican  Negro,  also  rebutted  the  social  equality  argu- 
ment. . He  complained  that  Negro  women  could  not  get  equal  treatment,  and  that 
he  himself,:  when  coming  to  Congress,  was  "forced  to  occupy  a filthy  smoking-car 
both  night  and  day;  with  drunkards,  gamblers,  and  criminals”  because  of  color.1" 


ia  Cong.  Bee/  43/1,  4808  (Cong.  Roderick  b;  Butler),  He  said:  'The  colored  people  do 
not  want  to  be  pat  In  cars  with  fine  whites {that  Is  not  what  they  complain  of ; It  was'  that 
they  hod  to  pay  first-class  fore  and  be  pnt  In  second  or  third  class  cars,  mixed  up  often  with 
drunken  rowdies  smoking  and  using  vulgar  language  In  the  presence  of  their  wives  and 
daughters.  That  Is  wrong,  and  no  JuBt  man  will  say  otherwise, 

’“Cong.  Bee.  48/1,  4782.  flee  also  M.  at  4788:  “Every  day  my  life  and  property  are 
exposed,  are  left  to  the  mercy  of  others,  and  will  bo  ao  long  as  every  hotel-keeper,  railroad 
conductor,  and  steamboat  captain  can  refuse  me  with  Impunity  the  accommodations 
common  to  other  travelers.” 

“■  Gong.  Bee.  48/1.  4788-8,  See  also  the  remarks  of  Congressman  RanSler.a  South 
Carolina  Negro  Republican.  Id.  at  4786.-  1 
M*  Cong. &c,  48/1,  App.4T7-*80v‘  , ■ / 1 ■ ''  „ 

,OT  u.8.  Bureau  of  the  OensuO,  JEHeforfOal  Statistics  0/  the  Unites  states,  GDVmtal  Tines 
(018(7,681  (I960).  ’ , : r . ; 

ft*  Trefousse,  Be*  Buffer  880  (1987). f - ' 

»•  87  Bnoydopndia  Britannlca  720  (11th  ed.  1911) . 

„ Congressional  Record,  48rd  Congress,  Second  Session  981,  982,  978;  982,  1001,  App. 
17, 20. 118  (1878)  (hereinafter  referred  to  as  Cong.  Bee.  48/2.  ’ 

“» Cong.  Bee,  48/2, 989.  , • 

>**  Cong.  Bee.  48/2. 940. 

“»  Cong.  Bee.  48/2, 944-8. 
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That  evening,  Congressman  John  B,  Storm*  a Pennsylvania  Democrat,  twitted 
the  Bepublicana  for  Inconsistency  In  permitting  school  segregation  hut  not  segre- 
gation tn  carriers,  hotels,  and  theaters.1*1  Congressman  Thomas  Whitehead,  a 
Virginia  Democrat,  said  that  the  civil  rights  bill  was  hurting  the  Republican 
Party,  and  stated  that  racial  discrimination  could  not  be  proved.11*  In  response 
to  questioning,  he  affirmed  that  Negroes  could  ride  In  Virginia  In  ftrat-elusa 
railway  and  streetcars,  while  a Negro  congressman,  Rainey  of  South  Carolina, 
denied  U.1** 

Cain,  a South  Carolina  Negro,  then  arose  to  rebut  Whitehead,  and  stated  that 
a colored  lady  he  knew  was  thrown  out  of  a first  class  railroad  ear  Into  a smoking 
car  when  she  reached  Virginia.1"  The  latter  interrupted  him  to  state  that 
Negroes  could  ride  any  Richmond  street  car,  but  Rainey  said  he  was  confined 
to  a "colored  car,"  while  Cain  added  the  experience  of  n friend  in  support  of 
this* 

When  Congressman  Benjamin  W.  Harris,  a Massachusetts  Republican  lawyer, 
arose  to  rebut  Whitehead  and  support  the  bill,  the  latter  asked  whether  pro- 
prietors of  hotels  could,  under  the  bill,  segregate  patrons : 

"Mr.  Whitehead.  I Just  want  to  know  whether  you  are  in  favor  of  a hotel- 
keeper  being  forced  by  law  to  make  white  and  black  people  sit  at  the  same  table? 

• "Mr.  Hahrib,  ...  I will  tell  him  what  the  Massachusetts  doctrine  Is.  It  is  that 
when  any  man,  white  or  black,  respectable  and  well-behaved,  comes  into  any 
hotel  In  our  Commonwealth  and  asks  to  have  a comfortable  apartment  assigned 
him  and  proper  food  furnished  him,  lie  has  a right  to  it*  without  regard  to  his 
color.  But,  sir,  there  Is  nothing  proposed  here  that  would  authorize  any  colored 
man  to  force  himself  on  the  gentleman  from  Virginia,  This  law  merely  provides 
that  white  and  black  shall  be  alike  entitled  to  a common  hospitality, 

"Mr.  Whitehead.  That  does  not  answer  my  question  at  all.  Do  you  wish 
hotel-keepers  to  be  bound  to  place  white  and  black  at  the  same  table? 

"Mr.  Habbib  ....  I will  tell  the  gentleman,  however,  that  in  Massachusetts 
we  do  not  make  all  classes  of  white  men  sit  at  the' same  table  or  sleep  in  the  same 
bed.  But  every  man  In  Massachusetts,  be  he  white  or  black,  can  have  entertain- 
ment at  one  of  our  hotels*  and  a black  man  can  get  entertainment 'there  equal 
to  that  afforded  to  any  white  man,  if  he  Is  despectable  and  pays  his  bill."”* 

A little  later,  the  following  colloquy  occurred : 

■ "Mr.  Habbib  ....  We  do  not  propose  to  make  any  anon  eat  at  any  other  man’s 
table  uninvited,  but  we  do  not  propose  that  a white  man,  a keeper  of  a public 
hotel,  shall  kick  a black  man  out  of  doors  and  refuse  him  food  and  shelter  simply 
because  he  Is  a black  man.  That  is  the  difference  between  us. 

"Mr.  Whitehead,  We  do  not,  either."* 

. Thereafter,  Rainey  urged  the  bill  because  common-law  remedies  were  too  "gen- 
eral," and  disclaimed  any  desire  for  social  equality.  Congressman  James  T. 
Rapier,  an  Alabama  Negro  Republican  lawyer,  who  had  tried  to  Interrupt  Harris’ 
speech  to  answer  Whitehead, 'then  arose  to  endorse;  in  effect,  Harris'  answer.111 
i The  next  day,  February  .4, 1875,  was  the  last  day  of  -House  debate,  and  strict 
time  limitations,  were  Imposed.  A Democrat  raid  that  southern  states  already 
bad  .civil  rights  laws,  and  stated  that  few  Negroes  used  railroads  or  hotels* ' A 
friend  of  Sumner  brought  forth  the  Declaration  of  Independence  and  equality  of 
opportunity.*  However,  a New  York  Republican  opposed  Itbecause  few  Negroes 
traveled  in  the  South,  while  the  bill  jvohld,  -In  hls  view,  simply  stir  up  bad  feel- 
ings.*. S'  

White  pf  Alabama  made  a tong  speech  in  which  ho  rejected  extremists  on  both 
sides.  In  hls  eyes,  -the  evils  to  be  remedied  were  the  denials -of  admission  of 

/ . ■■  - J M1.  ! ■.  ■-  J. 


«« Cong.  ttec.  48/2, 051.  ' . . 

« Cong.  Sec.  4S/2,  SRS-e. 

- • v , , • i 

too.  48/2,  Dot. 

doiibt,  thinking  of  thtUuacliDwtt)  atrll'dghti  law.  Half,' 


*< 

£Co“g.: 

*••/$ 8?’ _ 

Act  of  May  16,  188B,  SUt.  1865,  c.  277.  In  respect  to  the  right  to  segregate  under  such 
a statute,  compare  - People  ▼.  Gallagher,  88  - NX,  ,488  (1868)  With  Ferguson  v.  Giles, 
8$  Mich,  858,  46  N.W.  718  £1690).  See  also  the  rhetoric  on  this  subject  from  Congress- 
man Bppa  Hunton;  another  Virgin!  * “* 
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Negroes  to  carriers,  hotels,  end  theaters.  To  him;  the  Senate  bill  provided  equal 
rights  and  a community  of  enjoyment ; the  House  Judiciary  bill  provided  equal 
righto,  separate  enjoyment  hi  schools  end  a community  of  enjoyment  elsewhere; 
while  his  bill  provided  separate  enjoyment  in  all  places.  He  opposed  race  mix- 
ing.10 In  a long  oration,  be  said  that  southern  Republicans  did  not  want  race1 
mixing,  and  that  the  bill  was  costing  them  every  state  in  the  south.1** 

The  last  Democratic  bombast  came  from  Congressman  Charles  A.  Eldthlge,  a 
Wisconsin  lawyer,  whose  low  opinion  of  Negroes  had  not  Improved  since  he  voted 
against  the  Fourteenth  Amendment.**7  When  Congressman  John  Y.  Brown,  a 
Kentucky  Democrat,  whose  views  on  Negroes  were  as  far  from  the  noted  aboli- 
tionist's Ideals  as  it  was  possible  to  get,  arose  to  pour  invective  on  Butler,  the 
House  was  diverted  Into  a party-line  censuring  of  him.1* 

The  Republicans  closed  the  debate.  A Tennessee  Republican  asserted  that 
without  the  civil  rights  bill  Negroes  would  be  consigned  to  inferior  accommo- 
dations in  carriers.10  A Michigan  Republican  added  that  the  bill  was  designed 
to  prohibit  exclusion  from  carriers,  inns,  and  theaters  because  of  color,  and 
opposed  segregation  by  statute.110  And  a Wisconsin  Republic  opposed  all  segre- 
gation by  laws  in  public  places.171 

For  the  grand  finale.  Butler  took  the  helm;  Ridiculing  tbe  social  equality 
arguments,  Butler  proceeded  to  take  sweet  revenge  for  Brown's  attack  by  having 
his  ante-bellum  secessionist  sentiments  read.  Then  “waving  the  bloody  shirt," 
he  concluded  in  an  outburst  of  flamboyant  theatrics  which  was  to  be  the  final 
notoriety  of  his  House  career.17* 

The  House  first  voted  to  strike  out  the  whole  school  clause,  and  then  voted 
down  White's  substitute  which,  while  providing  for  segregation  in  public  facili- 
ties, also  restored  tho  school  clause  to  tbe  bill.  It  then  decisively  rejected  a 
school  Integration  substitute,  and  thereafter  passed  the  bill  by  a vote  of  162  to 
69.  The  vote  was  strictly  on  party  lines,  except  that  two  Democrats  voted  with 
the  majority  and  eleven  Republicans,  ten,  of  them  from  the  South  and  border 
states,  voted  with  the  minority.*7* 

Senate  debate  was  brief.  Senator  Thomas  F.  Bayard,  a Delaware  Democrat; 
ridiculed  the  bill  for  requiring  the  federal  courts  to  examine  whether  One  seat  In  n 
hotel,  theater,  or  railway  was  as  good  as  another.17*  Senator  William' T.  Hamib 
ton,  a Maryland  Democratic  lawyer,  urged  that  a theater-owner  should  be  able  to 
select  his  audience.11*  - He  concluded  with  a bombastic  broadside  against  prej- 
udice, racial  antagonism,  and  race  mixing.17* 

Tbe  debate  was  closed  by  Senator  George  F,  Edmunds,  tbe  Radical  Republican 
lawyer  from  Vermontwho  had  voted  for  the  Fourteenth  Amendment.'  After  se- 
curing the  Democrats  of  consistently  opposing  any  rights  for  Negroes,  he  replied 
to  their  arguments  that  the  bill  was  unconstitutional  for  want  of  power  in  Con- 
gress to  pass  It  by  asking  rhetorically  : ->'■  >■  - f ; ■ 

“where  la  the  authority  for  saying  that  a State  Shall  not  have  a right  to  pass  a 
law  which  . shall  declare  that  all  citizens  of  the  German  race  shall  go  upon 
tbe  right-hand  side  of  the  streets  i and  alt  citizens  of  French  descent  shall  go 
upon  the  left,  and  so  on,  and  that  all  people  of  a particular  religlor  shall  only 
occupy  , a particular  quarter  of  tbe  town,  and  all  the  people  of  anoi'  jr  religion 

another  ridel!’ ,T?  • » . • ;h ; 

The  bill  then  pessd  by  a vote  of  88  Republicans  in  favor  to.  20<  Democrats 
and  six  Republicans  against  Of  the  affirmative  Republicans,  eight  had  voted 
for  the  Fourteenth  Amendment  as  senators  and  seven  os  members  of-  the'  House, 
The  moet  significant  negative  Republican,  vote  was  cast-  by-  Senator  William 
Sprague  of  Rhode  Iriand,  who  bad  voted  for  the  Fourteenth  Amendment.?” 
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B.  SUMMARY  AND  COHOLUSION 


In  evaluating' legislative  hbftory  to  determine  intent  of  the  body  passing  an 
enactment,  one  deals  in  probabilities  rather  than  In  mathematical  certainties, 
However,  propositions  can  range  from  highly  Improbable  to  those  of  which  one 
Is  morally  sure. 

The  legislative  history  of  the  Civil  Rights  Act  of  1876  shows  that  Congress 
was  principally  concerned  with  complaints  by  Negroes  that  they  were  excluded 
from  railways  and  other  carriers,  inns,  and  theaters,  or  If  admitted  were  con* 
signed  to  substantially  inferior  accommodations.  These  complaints  of  being 
relegated  to  dirty,  smoke-filled  railway  cars,  or  of  being  unable  to  get  hotel 
rooms  and  meals,  run  like  a thread  throughout  the  debates.  There  is  a notice- 
able absence  of  complaints  about  mere  segregation  per  se. 

In  determining  whether  the  debates  reflect  an  Intent  on  the  part  of  the 
framers  of  the  Fourteenth  Amendment  to  abolish  racial  segregation,  several  posi- 
tions may  be  readily  identified.  The  Democrats  were  In  favor  of  strict  racial 
segregation  by  law  to  avoid  race-mixing.  However,  they  had  also  opposed  the 
Fourteenth  Amendment  and  would  be  likely  to  give  it  a very  narrow  construc- 
tion. We  may  therefore  Ignore  their  views. 

Republican  moderates,  such  ns  Trumbull,  joined  by  several  Radicals,  such  as 
Senators  Lot  M.  Morrill  of  Maine,  and  William  Sprague  of  Rhode  Island,  who  had 
voted  for  the  Fourteenth  Amendment,  were  of  the  view  that  states  retained  power 
even  under  the  Fourteenth  Amendment  to  segregate  people  in  railways  and  in 
other  public  places  by  law.  They  consistently  voted  and  spoke  against  the  civil 
rights  bill  on  the  ground  that  It  was  an  unconstitutional  “social  equality”  bill. 
Their  position  was  essentially  In  accord  with  the  Democratic  position  on  this 
point,  Trumbull  even  went  so  far  ns  to  deny  that  the  right  to  ride  in  a railway 
was  a civil  right  at  all  protected  by  the  Fourteenth  Amendment.  Considering  the 
fact  that  In  1872  Trumbull  bad  been  a member  of  tbe  bar  for  about  40  years,  In 
public  life  since  1840,  a justice  of  the  Illinois  Supreme  Court  for  five  years,  and  a 
United  -States  Senator  for  18  years,  over  six  of  which  he  served  as  Chairman  of 
tbe  Senate  Judiciary  Committee,  it  is  patent  that  if  he  did  not  know  what  he  was 
voting  for  when  be  voted  for  the  Fourteenth  Amendment  nobody  did. 

. Moreover,  the  votes  of  Trumbull  and  the  otter  Republican  moderates  were  de- 
cisive In  the  narrowly  divided  80th  Congress.  To  obtain  the  necessary  two-thirds 
majority  after  President  Andrew  Johnson’s  veto  of  the  Freeman’s  Bureau  Bill 
was  sustained,11*  it  was  necessary  to  persuade  two  marginal  Republicans  to  switch 
to  the  majority,  and  to  expel  or  exclude  on  flimsy  grounds  Senator  John  P.  Stock- 
ton,  a New  Jersey  Democrat.1*  Even  so,  the  President’s  opponents -were  unsure 
of  their  necessary  majority.1*1  On  the  key  test  of  strength,  the  overriding  of  the 
veto  of  the  Civil  Rights  Act  of  1868,  the  vote  was  88  to  16,  with  one  presidential 
supporter  absent.10  Although  the  vote  on  the  Fourteenth.  Amendment  was  38  to 
11,  the  difference  is  accountable  to  the  absence  of  presidential  supporters,  with 


only  one  vote  switching,”*  Had  Trumbull,  the  virtual  Republican  spokesman,  or 
any  other  moderates  defected,  the  razor-thin  two- thirds  majority  would  have 
evaporated,  and  there  would  have  been  no  Fourteenth  Amendment.  Indeed,  Mor- 
rill, Sprague,  and  Trumbull  alone  could,  by  such  a defection,  have  destroyed  the 
anti-Johnson  majority,  and  no  doubt  would  have  doneso  had  the  Fourteenth 
Amendment  been  loaded -with  any  anti-segregation  provision.  Moreover,  there 
were  other  moderates  who  would  bavfl"gdded  to  Buch  a group  of  defectors.  Since 
the  Radicals  In  the  89th  Congress  could  have  done  nothing  without  the  moderate 
vote,  it  is  clear  that  the  moderate  Views  must  be  decisive. 

However,  it  may  be  noted  that  even  fife  Radicals  did  not  Intend  in  the  Civil 
Rights  Act  of  3876  to  eliminate  the  rights  <of  carriers,  inn-keepers  and  theaters  to 
segregate  their  patrons,  notwithstanding  some  confusion  on . this  point  In  the 
lower  federal  courts.1"  FrelibghoyiJen  as  much  as  admitted  the  right  of  busi- 
nesses to  segregate,  as  did  other  members  of  Congress.  Moreover,  all  proponents 
of  the  Mil  concurred  In  the  position  that  It  was  merely  designed  to  re-enact  the 
common  law,  which  allowed  businessmen  1 6 segregate  their  patrons  If  given  , 
equal  accommodations.  Finally,  no  complaint  was  ma4o’  about  segregation  by 
Negroes,  but  only,  about  unequaUccMiimodattons.  ./'■  - : i 


«*  Cong.  Globe,  89th  Cong.,  i#t  Bess.  048  (18861.  l / • • , • . 

» Cong.  Globe,  40th  Cong,; 8«  Bess.  828  jl|fl8>.  • \ 1 

111  Seo  Cong.  Globe,  89th  Cong.,  let  Bess.  1T86  (I860),. 

£ Id.  st  1809.  ^ 

^ Comps  reunited  JRAtes  v.  NeweoTner._27^Fed._Ca5.  l2t,  18,^888  (B.D.  Pa.  1878) 
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It  is  true  that  the  Radical*  were  against  segregation  by  state  law,  a point  on 
which  Sumner  and  Edmunds  were  imrtlclularly  vociferous.  No  doubt  the  Radical 
position  was  that  this  was  a matter  to  be  left  to  the  business  proprietor,  and  if 
the  state  should  by  statute  decree  such  segregation  it  would  be  a degrading  mark 
of  inferiority..  But  it  is  equally  clear  that  the  Republican  moderates  and  a few 
Radicals,  as  noted  above,  were  not  in  agreement  on  this  point,  and  the  Radicals 
would  never  have  been  Able  to  muster  a two-thlrda  vote  to  put  across  their 
position  in  3866. 

Viewed  historically,  therefore,  the  majority  decision  In  Plesay  v.  Ferguson  *** 
by  a group  of  judges  all  of  whom  were  contemporaries  of  the  Fourteenth  Amend' 
ment's  adoption1**  Is  an  accurate  reflection  of  the  original  limitations  on  the 
scope  of  that  amendment.  The  dissent  of  Mr.  Justice  Harlan  Is  a virtual  model, 
on  the  other  hand,  of  the  Radical  position.  Indeed,  hts  analogy  to  segregated 
sides  of  a street  may  well  have  been  taken  from  one  of  Edmunds'  speeches.1" 
Harlan  made  clear  thAt  he  was  concerned  with  segregation  by  law,  and  not 
voluntarily  or  by  action  of  the  railroad  in  putting  separate  coaches  on  the  train, 
as  long  as  no  legal  segregation  wob  made  necessary  by  state  statute.1** 

While  the  Fourteenth  Amendment  does  not  prohibit  states  from  segregating 
persons  In  public  accommodations,  in  this  author's  view  this  is  a matter  which 
ought  to  be  left  to  the  discretion  of  the  individual  business  proprietors,  as  the 
Radicals  contemplated.  Such  a proprietor  will  doubtless  arrange  his  customers 
so  as  to  give  the  largest  scope  for  individual  convenience  and  freedom  of  choice 
and  association.  In  public  places,  every  person  should  have  the  fullest  liberty 
to  sit  with  others  he  finds  compatible  and  avoid  the  company  of  thoso  be  finds 
distasteful.  Restoration  of  the  common-law  rule  by  which  the  business  pro- 
prietor and  not  the  government  determined  this  in  accordance  with  the  wishes 
of  the  customers  will  effectuate  this  end.  Accordingly,  although  a state  has  the 
power  to  segregate  persons  by  race  or  otherwise  in  public  accommodations,  in  a 
modern  society  it  would  be  highly  inexpedient  to  exercise  such  power. 


THE  FOURTEENTH  AMENDMENT  AND  READ  PROPERTY  RIGHTS 

(Charles  C.  Tanslll  * Alfred  Arina,**  Sam  S.  Crutchfield,***  and  Kenneth  W. 

■ Colegrove**** 


No  consideration  of  anti-discrimination  legislation  in  housing  can  be  complete 
without  an  investigation  of  the  original  intent  of  the  framers  of  the  Fourteenth 
Amendment  and  its  companion  statute,  the  Civil  Rights  Act  of  1866.1  These 
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provisions,  and  particularly  the  latter  statute,  have  been  used  not  only  In  popular 
writings*  but  even  in  Judicial  oplnfons * to  support  such  legislation.  The  ques- 
tion of  whether  they  do  In  fact  support  such  legislation  In  light  of  the  inten- 
tion of  the  framera  of  these  enactments  has  never  been  lnveetlgated.  This 
article  will  seek  to  determine  the  original  intent  of  the  Congress  which  passed  the 
Civil  Rights  Act  of  1866  and  the  Fourteenth  Amendment,  In  order  to  Inquire  what 
was  sought  to  be  accomplished  by  these  measures  as  they  affect  real  property 
rights. 


I.  Stack  Codes  and  Other  Discrimination  (n  Beal  Properly  in  1866 

When  the  Thirty-Ninth  Congress  met  la  December,  1865, 4 it  was  much  preoc- 
cupied with  the  problem  of  the  so-called  “Black  Codes"  enacted  by  Southern 
legislatures,  which  were  deemed  or.  depicted  In  strong  language  by  northerners 
as  returning  the  newly  freed  Negro  to  the  status  of  virtual  slaves.*  Moat  atten- 
tion was  paid  to  vagrancy  lawa,  which  were  depicted  as  outrageously  harsh  and 
unjust.4  However,  restrictions  on  the  right  to  contract,  engage  in  business,  or 
own  real  estate  also  attracted  attention. 

For  example,  Congressman  M.  Russell  Thayer  of  Pennsylvania,  a supporter  of 
the  Civil  Rights  Bill,  declared  that  Southern  states  had  enacted  laws  “which 
declare,  for  example,  that  (freemen]  shall  not  have  the  privilege  of  purchasing 
a home  for  themselves  and  their  families;  laws  which  impair  their  ability  to 
make  contracts  for  labor  in  such  manner  as  virtually  to  deprive  them  of  the 
power  of  making  such  contracts.” 4 Senator  Lyman  Trumbull  of  Illinois  likewise 
declared  that  Southern  laws  “did  not  allow  him  to  buy  or  sell,  or  to  make  con- 
tracts ; that  did  not  allow  him  to  own  property.”  * Congressman  William  Windom 
of  Minnesota  told  the  House  that  “The  State  laws  of  Georgia  and  South  Carolina 
prohibit  any  Negro  from  buying  or  leasing  a home,”  and  set  forth  in  detail  the 
effects  of  a similar  Mississippi  statute  * And  Congressman  William  Lawrence  of 
Obto  concluded : “If  States  may  deny  to  any  class  of  our  citizens  the  right  to 


(Coio.;i«eai, 
'* 


* N,Y.  Time*  Dec.  6. 1857,  Beal  Estate,  Bee,  8,  p.  1,  col.  8. 

•See  Colorado  Anri-Dtaarimln&tion  Comm.  v.  Caw, P.  2d  \VU1V,  sous 

concurring  opinion  of  Frants,  J* ; Railway  Mall  Assn,  v.  Coral,  826  U.S.  88*  08  (1945 
Frankfurter*  JT,  concurring.  ^ 

•A  full  account  of  It*  activities  of  Interest  Here  Is  contained  In  Falrmaiu  Does  fta 
Fourteenth  Amendment  Incorporate  the  BiU  of  Rights?,  2 Btan.  L.  Rev.  5 (1948) ; James, 
The  Framing  of  the  Fourteenth  Amendment  (1056). 

■Blckei,  TAe  Oripmof  Understanding  and  the  Segregation  Decision.  69  Hair.  L.  Her. 
1,  18-14,  ntB0  (1905).  Bee  Cong.  Globe,  39th  Cong.,  1st  Bess.  30,  474  (1865)  (hereinafter 
referred  to  as  Globe),  wherein  Senator  Lyman  Truihbull  (111.)  said  that  Southern  states 
discriminate  hgaJnst  freemen  Jn  their  statutes,  “deny  them  certain  rights,  subject  them 
to  severe  penalties*  and  still  Impose  upon  them  the  very  restrictions  which  were  Imposed 
upon  them  In  consequence  of  the  existence  of  slavery,  and  before  It  was  abolished/1  See 
ftfso  Globe,  608,665.74m.  ^ 

•Globe  1123  (“Vagrant  laws  have  < boon  passed;  laws  which,  under  the  pretense  of 
selling  these  men  as  vagrants,  are  calculated  and  Intended  to  reduce  them  to  slavery 
again*)  i 1124,  1151*  ifioS.  1160  (riIn  South  Carolina  and  other  states  there  are  laws 
compelling:  the  fat  urn  of  the  freedman  to  his  master  under  the  name  of  employer*  and 
allowing  hip  \a  be  whipped  for  inwlence“V ; 17g&  ^ 


Globe  1161.  He  also  said?  ^Wht  shonTd  they  he  deprived  of  tho  right  to  moke  and 
enforce  contracts  . v , of  the  right  to  Inherit*  purchase,  lease,  hold*  and  convey  real  and 
personal  property  T”  (Globtf  1161)  “What  kind  of  freedom  Is  that  under  which  a man  may 
. ■ .bo  deprived  of  the  ability  tomkt  a contract  . . , to  sell  or  d convey  real  or  personal 
estate  j may  be  deprived  of  the'  liberty  ta* engage  In  the  ordinary  pursuits  of  clvtHttd 
life  , (Globeil»2).  ‘ • -■ 

•Globe  822.  He  also  declared  that  'Congress  may  “permit  the  colored  man  to 
contract  * : * permit  him  to  buy  and  sell/*'  ' - 

J* Globa  1160.  He  stated:  'TAeutenaiit^  Stewart  Eldridfe  writes  to  Major  General 
Howard  from  Vicksburg;  Mississippi,  under1  Ate  of  November.  28*  1865 : T hare  the  honor 
to  Include  herewith  for  your  consideration  the  freedmen's  bill*  Which  has  lust  become  a 
law  lb  this  Stafo  and  would  respectfully  ask  your  attention-  to  the.  following  point* 
thefton:  Section  first  prohibits  the  holding,  leasing*  or  renting  of  real  estate  by  freed- 
men.  Section  five  authorises  mayors  and  boards  of  police  by  their  sole  edict  to 
prevent  any  freediheo  from  doing  Any  independent  business  and  to  compel  them  to  labor 
aa  employees, With  no  appeal  from  s uch  decision/  , i . Colonel  Samuel  Thomas*  assistant 
commimonen  write*  from  Jackeonr  Mississippi*  concerning  this  same  Mississippi  freed* 
men'*  bill t The  freedmea  bill  has  become  law.  does  not  allow  Tfeedmen  to  own  or 
lease  estate.  Thousands  of  acres  have  been  rented  from  ownercof  land  by  freedmen  who 
expected  that  they  would  be' allowed  to  cultivate  land  In  tb!4!  way,  They  are  notified 
that  they  must  git*  ujMfttlr  leaste  by  ritfseas.  TJhat  eoufte  must  I pursue?1  n See  also 
Globe  89,  1759.  1 Congressman  Gmg*  Julian  of  Indiana1  stated-:  “Mississippi  allows  no 
negro  living  in  any  corporate  town  to  ledae  Or  rent  ^od»,”r  Globe  8310.  Bee  infra,  h.17. 


CIVIL  RIGHTS 


701 


make  contracts,  to  own  a homestead  fitl  may  strip  men  of  ail  that  is  valuable 
in  life*  * . .”** 

Southern  states  were  not  alone  in  restricting  the  rights  of  Negroes  to  own 
land  or  make  contracts*  The  Indiana  Constitution  of  1851  provided  os  follows; 

"fifec.  J.  No  Negro  or  mulatto  shall  come  into  or  settle  In  the  State  after  the 
adoption  of  this  Constitution, 

“&£0*  £.  All  contracts  made  with  any  Negro  or  mulatto  coming  into  the  State 
contrary  to  the  provisions  of  the  foregoing  section  shall  be  void ; and  every  person 
who  shall  employ  such  Negro  or  mulatto  or  otherwise  encourage  him  to  remain 
la  the  State,  shall  be  fined  In  any  sum  not  less  thap  ten  dollars  nor  more  tlxap 
WOO," 11 

This  provision  was  so  often  referred  to  during  the  debates  in  1806, **  that  Con- 
gressman William  B.  Nlblack  was  moved  to  say:  "Mr,  Speaker,  the  Constitution 
uiid  laws  of  Indiana  relating  to  negroes  and  mulattoes  have  been  so  often  referred 
to  in  the  debates  during  the  present  session  of  Congress,  and  are  so  different  from 
those  of  most,  if  not  all,  of  the  other  northern  states  that  I . ■ . feel  called 
upon  , - * to  vindicate  . , * the  policy  which  our  p<?ople  have  seen  proper  to 
pursue,  . . ."  “ Likewise,  the  Oregon  Constitution  of  1857  provided  that  "No 
free  negro  or  mulatto,  not  residing  lh  this  state  at  the  time  of  the  adoption  of 
this  constitution,  shall,  reside,  or  be  within  this  state,  hold  any  real  estate,  or 
make  any  contracts,  or  maintain  any  suit  thereon,”  “ 

Thus,  the  Thirty ‘Ninth  Congress  was  faced  with  state  legislation  which  pro- 
hibited Negroes  from  buying  or  selling  real  estate,  making  contracts,  or  engaging 
in  business.  The  problem  was  not  one  of  forcing  private  Individuals  to  deal 
with  Negroes,  but  simply  of  removing  state  legislation  which  prohibited  them 
from  leasing  or  buying  land  from  willing  sellers.  It  was  to  this  that  Congress 
directed  Its  attention* 

//.  The  Freeman's  Bureau  Bill 


On  January  5,  1866,  Senator  Trumbull  Introduced  a bill  to  eularge  the  powers 
of  the  Freedinen's  Bureau,15  Section  T provided ; 

'That  whenever,  In  any  State  or  district  in  which  the  ordinary  course  of 
judicial  proceeding  has  been  interrupted  by  the  rebellion,  and  wherein,  In 
consequence  of  any  State  or  local  law  . , , any  of  the  civil  rights  or  lmmunitleo 
belonging  to  white  persons,  Including  the  right  to  make  and  enforce  contracts* 
to  sue,  , . , to  Inherit,  purchase,  lease,  sell,  hold,  and  convey  real  and  personal 
property  * * * are  refused  or  denied  to  negroes  . . , it  shall  be  the  duty  of 
the  President  * * . to  extend  military  protection  , . "u 

This  blit  was  in  a sense  a successor  , to  the  one  to  secure  equal  rights  proposed 
by  Senator  Henry  Wilson  of  Massachusetts.1'  That  bill  was  urged  by  Wilson  to 
"secure  to  (these  freemen  the  right  to  acquire  and  bold  property,  to  enjoy  th$ 
fruits  of  their  own  labor.  * , These  are  among  the  natural  rights  of.  free 
men." 11  Trumbull  agreed  that  “It  Is  Idle  to  buy  that  a iimn  Is  free  * / , who 
cannot  buy  and  sell,  who  cannot  enforce  his  rights,^11 


“Globe  1837.  Cf,  Globe  340,  1124,  1680.  And  Senator  John  B.  Henderson  of  Missouri 
declared  that  the  South  denied  freed  Negroes  "the  light  to  hold  real  or  pergonal  property 
Globe  3034;  Testimony  before  the  Joint  Committee  of  Fifteen  on  Reconstruction  leaded 


tgjelnfpree  this  vtogy  One  witness,  a^ya^jrt  New  Orleans  attorney,,  upon  being  asked 


“Wist  is  the  jjrevAlllD^  sentiment  among  the  rebels"  In  regard  to  5 1 lowing  negroes  td 


'•There  Is  a very~0»ner*l opposition  to  th  "J 
' J * 378  (1014), 


See 


Drome 

Smith 


i Court  of 
v^lfoody, 


become  landholder*  la  the  state!"  replied „ _ 

ffendrlck.  Journal  of  tho  Joint  Committed  of  FifUtn  on  Jftootufriwrto* 
also  276. 

uind.  Const,  Art  XIII  (1391)*  It  is  Interesting  to  note  that  the  Su] 

Indiana  held  that  the  Civil  Rights  Act  of  I860  overruled  this  peevish 
20  led,  208  (1866),  . . 

u Bee,  e.jj..  Globe  316,  App.  198.  - L 

» Globa  8P11-2.  . 'i  / ■ i fr * : 

11  Ore.  roust,  Art.  I,  ( 39  (1897),  lltinolB  had  an  un  re  pealed  .cons  tltutlonal  provision 
prohibiting  Negroes  from ■ coml ng.into  the.  state.  III.  Const,  Art.  14  (1646);  However, 
legislation  effectuating  It  had  been  repealed.  Globe  3038.  r ■ ■■  ■ ? - ■ 

“Globe  126*  The  Bureau  had  been  created  by  the  Act  of  March,  8*1869,  c*  00,  28 
Slat  907*  I ;f  ..  >■  ■ ::  L ■■  ■ •,’•••,  - - ■ n:\ 

» Globe  318, 

““  ~ — flft.  .......  ■ . . , ■...  . *,.  . 

vor  of  that' kind  -of 
L then  takes  him 


»|9,.Globe8j 

-mdoi 

up  as  a vagrant 
not  allow  hUn  to 
State  of  Ml 
ride  o£  the J 


...  -■  ■ r ! ■■■-. 

-lobe  42,  He  also  said;  *T  do  not  believe1  the  Sena  tor 
freedom  that,  turns,  the  emancipated  workingman  out  Intotfae  highway, 

grant  and  makes  a stare  of  him  because  he  cannot  get  a home. /when  they 
nhn  to  lease  land  nr  buy  a bumble  home,  Tbaythave  enacted  a * — *' 
Isalsslpplinat  will  not  allow  the  block  man  toloase  " ~ 

dues., ; i Where  la.Goda  name  is  he  to  go? t . They 


, do 

law  In  the 


Is uds<or  to  buy  lands. out* 
haye  snooted  ,&  law,  ijvttw 


State  of  Louisiana  that  he.nmst  get  a home  In  Twenty  days,  and  they  wtif  not  sell  tarn: 
land  or  allow  him  to  lease  land.  We  must  annul  .this ; we  must  see  to:  It  that  , he 
can  . ..  . work  when  and- for  whom  he, please*  ..  ;*.  * that  he  can  lease  .and  buy  and  adl 
and  own  property,  real  and  personal ; . . . who  knows  that  ms  cabin,  however  humble! 
ijnmtfrtadhr  thaliist  and  equal  Jaweof  hla  country/*  Globe  111.  * ~ 
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The  Freemen’s  Bureau  Bill  was  urged  by  Trumbull  as  s temporary  expeldent, 
a companion  measure  to  the  permanent  Civil  Rights  Bill.  He  supported  it  ns  an 
enforcement  of  the  Thirteenth  Amendment,  declaring  that  Congress  hod  power 
to  "declare  null  and  void  all  laws  which  will  not  permit  the  colored  man  to 
contract  , . . which  will  not  permit  him  to  buy  and  Bell."  * Senator  William 
Stewart  of  Nevada  likewise  supported  the  bill  to  give  Negroes  "a  chance  to  hold 
property."* 

OAe  Freemen's  Bureau  Bill  never  became  law.  The  President  vetoed  It,  and 
the  Senate  failed  to  override  the  veto."  However,  the  remarks  made  on  Its  behalf 
ate  of  significance  In  an  understanding  of  the  Civil  Rights  Act  of  1806. 


III.  The  Civil  Rights  Aot  of  1866 


On  January  29,  1800,  before  the  House  had  acted  on  the  Freemen's  Bureau 
BUI,  Senator  Trumbull  brought  up  in  the  Senate  bis  Civil  Rights  Bill.  Section  1 
of  this  bill  contained  a provision  very  similar  to  that  of  Section  7 of  the  Free* 
men's  Bureau  Bill.  It  provided : 

“That  there  shall  be  no  discrimination  in  the  civil  rights  or  immunities  among 
the  inhabitants  of  any  State  or  Territory  of  the  United  States  on  account  of  race, 
color,  or  previous  condition  of  slavery;  but  the  Inhabitants  of  every  race  and 
color,  without  regard  to  any  previous  condition  of  slavery  or  Involuntary  servi- 
tude, except  as  a punishment  for  crime  whereof  the  party  shall  have  been  duly 
convicted,  shall  hnve  the  same  right  to  make  and  enforce  contracts,  to  sue,  be 
parties,  and  give  evidence,  to  inherit,  purchase,  lease,  sell,  hold,  and  convey 
real  and  personal  property,  and  to  full  and  equal  benefit  of  all  laws  nnd  proceed- 
ings for  the  security  of  person  and  property,  and  shall  be  subject  to  like  punish- 
ment, pains,  and  penalties,  and  to  none  other,  any  law,  statute,  ordinance, 
regulation,  or  custom  to  the  contrary  notwithstanding.”  “ 

The  purpose  of  this  bill,  according  to  Trumbull,  was  to  nuUfy  state  statutes  in 
Southern  states  which  denied  Negroes  "fundamental  rights  as  belong  to  every 
free  person."  These  rights  Trumbull  found  in  court  decisions  Interpreting  the 
"privileges  and  Immunities"  clause  of  the  United  States  Constitution*'  For 
example,  he  quoted  one  Maryland  ease  Interpreting  this  clause  to  Include  "the 
peculiar  advantage  of  acquiring  nnd  holding  real  as  well  as  personal  property, 
and  that  such  property  should  be  protected  and  secured  by  the  laws  of  the  state 
in  the  same  manner  as  the  property  of  the  citizens  of  the  Stats  is  protected."  * 
From  a Massachusetts  decision,  he  again  gleaned  the  right  to  "take  nnd  hold 
real  estate."  “ But  his  greatest  reliance  was  placed  on  the  enumeration  of  rights 
in  Corfleld  v.  Cort/elt,”  including  "the  right  to  acquire  and  possess  property  of 
every  kind  ...  to  take,  hold,  and  dispose  of  property,  either  real  or  per- 
sonal He  concluded  bis  objects  to  be  to  secure: 

The  greet  fundamental  rights  set  forth  in  thiB  bill : the  right  to  acquire  prop- 
erty ...  to  make  contracts,  nnd  to  inherit  nnd  dispose  of  property.* 

Here  we  may  stop  for  a moment  to  analyse  Trumbull's  concept  of  the  danse 
which  gives  citizens  of  one  state  the  privileges  and  Immunities  of  citizens  of 
the  several  states.  Absent  this  clause,  residents  of  one  state  might  be  considered 
as  mere  aliens  In  another  state,  and  hence  disabled  from  acquiring,  under  Eng- 
lish common  law  rules,  real  estate  by  inheritance,  succession,  or  conveyance,  but 
this  clause  removes  the  disability  of  sister-state  residence,  and  permits  residents 
of  other  states  to  hold  property  thejr flight  otherwise  acquire*  However,  It 


\ 


* Oiobe  aas,  Cf . Olobe  so9. 

« Globe  898.  / 

“Globe  915-7.048. 

“ Globe  474.  This  was  previously  considered.  See  Globe  811. 

“ ttB.  Const,,  Art.  IV,  1 8,  > 

* Globe  474,  eltlag  Campbell  v.  Morris.  8 Bar.  ft  McH.  030  (Md.  1797). 

“Globe  474,  citing  Abbott  r.  Barley,  38  Maes.  (6  Pick.)  89. 62,  (1827). 

“fl  Fed.  Ca*.  648,  861-3  (No.  3,230)  (C.C.  Pa.  1828).  See  also  Globe  App.  136.  298,  183fi. 
This  case  was  also  referred  to  In  the  debate  on  the  Fourteenth  Amendment.  Bee  Globe  2786. 
“Globe  476. 


ert: 


* 


Ibid,  He  further  noted : ,fA  law  that  does  not  allow  a colored  peruon  to  hold  prop* 
* 4 . Is  certainly  a law  tn  violation  of  the  right*  of  a freeman-  * « < 

M*gm  v*  Brown,  16  Fed-  Caa.  40R  428  (No.  8212)  Pa,  1888).  The  reference 


In  Trumbull*#  quotation  of  Abbott  v;  Bay  ley,  **pn » note  26.  to  the  fact  that  "'they  shall  not 
‘ “ * "*  ' “ J hold  real  estate/*  jnmporte  this  view.  Likewise,  Sena- 

observed  i "but  In  eo  far  aa  the  right  to  hold* property, 
title  to  real  estate, - was  concerned,- that  was 'a  subject 


be  deemed  aliens,  but  may, taka  and  bo: 
tor  Edgar -Cowan  of  Pennaylvdnla  obsc 
particularly  the  right  to  acquire  title 
entirely  with  in  the  control  el  the  State*. 


ft  has  beeri  ao  considered  In  the  State  of  Penn* 


sylvan) a : and  aliens  and  other*  who  acknowledge  no  allegiance,  either  to  the  State  or  to  the 
General  Government,  may  be  limited  an^  rircumacribpd  In  that  particular/1 
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haa  never  been  suggested  that  this  clause  gives  residents  of  one  state  the  right  to 
compel  residents  of  another  to  sell  them  land  although  the  owners  are  unwilling 
to  do  so,  even  If  this  unwillingness  stemmed  from  the  owner’s  dislike  of  non- 
residents. All  the  clause  does  Is  to  sweep  away  state  laws  which  forbid  the  sale 
or  devise  to  non-residents,  leaving  the  latter  to  obtain  land  only  If  the  owner  Is 
willing  to  part  with  It.  The  use  of  this  clause  In  urging  the  passage  of  the  Civil 
Rights  BUI  shows  that  the  latter  was  intended  to  h<we  the  same  effect,  and  noth- 
ing In  the  debates  detracts  from  this  view. 

The  debatec  In  both  houses  of  Congress  show  that  this  was  the  undoubted 
intent  of  the  proponents  of  the  bUI.  Senator  John  Sherman  of  Ohio  said  "that 
these  men  must  be  protected  in  certain  rights ...  to  acquire  and  bold  property, 
And  other  universal  incidents  of  freedom.”*1  And  after  the  President’s  veto 
of  the  Civil  Rights  Bill,  Trumbull  again  assorted  “that  certain  fundamental 
rights  belong  to  every  American  citizen  ns  sucb,  and  among  those  are  the 
rights  ...  to  acquire  property."  " 

Statements  in  the  House  are  to  the  same  effect  Congressman  James  F.  Wilson 
of  Iowa,  manager  of  the  Clyll  Rights  Bill  from  the  House  Committee  on  the 
Judiciary,  opened  the  debate  In  that  body  by  defining  "civil  rights.”  He  quoted 
from  Kent,  that  civil  rights  were  tbe  absolute  rights  of  individuals,  Including  "the 
right  to  acquire  and  enjoy  property," 11  and  likewise  quoted  from  the  privileges 
and  Immunities  clause  of  Article  4 of  the  Constitution  and  from  Oorflcld  v. 
Coryell.**  He  asserted  that  "tbe  entire  structure  of  this  bill  rests  on  the  dis- 
crimination . . , made  by  the  States."  He  emphatically  disclaimed  any  Intent 
to  "deprive  a white  man  of  a single  right  to  which  he  Is  entitled."  * And  finally, 
Wilson  returned  to  Kent  as  well  as  Blackstone  to  drive  home  his  point  that  prop- 
erty rights  were  fundamental.** 

Congressman  Cook  declared  that  the  Civil  Rights  Bill  would  not  touch  or  Im- 
pair any  rights  of  whites,  but  only  prevent  state'  discriminatory  legislation." 
Congressman  Thayer  declared  that  "the  sole  purpose  of  the  bill  is  to  secure”  to 
freemen  "those  rights  which  constitute  the  essence  of  freedom,  and  which  ere 
common  to  the  citizens  of  all’  civilised  States,”  rights  "which  are  common  to  the 
humblest  citizen  of  every  free  state.”  the  right  "to  make  and  enforce  contracts" 
and  the  right  “to  Inherit,  purchase,  lease,  hold  aud  convey  real  and  personal  prop- 
erty.” “ Congressman  Lawrence,  in  urging  passage  of  the  bill  over  the  Presi- 
dent’s veto,  reiterated  Its  aim  of  annulling  discriminatory  state  laws.**  And  even 
the  President,  in  bis  veto  message,  urged  ns  an  objection  that  the  bill  would 


*>  Globe  744.  In  opposing  the  bill.  Senator  Garrett  Saris  of  Kentucky  urged  that  “Some 
of  the  States  deny  to  negroes  the  right  to  hold  lands,”  and  that  the  nil!  would  overturn 
this.  Globe  1410. 

**  Globe  1781.  Senator  Edgar  Cowan,  a moderate  Republican  from  Pennsylvania,  agreed 
that  all  men  should  have  tbe  right  to  contract,  and  generally  to  purchase,  lease  end  held 
real  estate.”  Ibid.  Ct,  Glebe,  1300. 

“Globe  HIT.  . 

**  Sspro  note  37.  Cf.  Globe  App.  157-8. 

“Globe  1118. 


the  absolute  rigbts  of  persona,  Chancellor  Kent  {Konta  Commentary us,  v©L  I,  page  599) 
iraya ; "The  absolute  right*  of  Individuals  mar  be  resolved  Into  t > the  right  to  acotifre 
and  enjoy  property/  11  ^ 

i He  had  previously  stated  that  "every  Individual  cttlsen.  of  each  state 

In  the  union  has  rights  In  every  oturr  state — the  right  to  aequlre*  possess  and  dispose  of 

Srcperty and  that  those  rights  came  from  the  United  States  Constitution  and  not  from  the 
cates*  Globa  690* 

"Globoim-3. 

“Globe  1885,  declaring  that  the  federal  government  could  Intervene  "if  & State,  by  her 
jaws,  says  to  a whole  class  of  native  or  naturalised  citiieus,  *You  shell  not  bny  a house  or 
homestead  to  shelter  your  children  wltbtn  our  borders . *you  shall  have  no  right  to 
sue  in  ourcoures  or  make  contracts.’ " And  Congressman  Samuel  Shellabarger  of  Ohio 
stated  \ Who  will  say  that  Ohio  can  pass  a law  ooaotlujr  that  no  than  of  the  German  race, 
end  whom  the  United  States  has  made  a ettisen  of  the  united  States,  shall  ever  own  any 
property  in  Ohio,  or  shall  ever  make  n contract  in  Ohio,  or  ever  Inherit  property  In  Ohio, 
or  ever  come  into  Ohio  to  live,  or  even  to  workT  If  Ohio  may  pass  such  a law,  and  exclude 
“It  beefuee  he  is  a bad  man  or  baa  been  guilty  of  crime,,  but  because  he 
is  oi  toe  German  nationality  or  race;  then  may  every  other  state  a©  so,:  and  you  have  the 
.spectacle  of  an  American  citloen  admitted  to  all  Its  high  privileges,  And  entitled  to  the 
protection  of  bis  governments  each  of  these  rights,  and  bound  to  surrender  Ble  and  prop* 

*h*t  dttaen  is  not  entitled  te  either  contract/  inherit,  own 
jpiUgtriy,  work,  or  live  upon  a single  spat  of  the  Republic,  nor  .to  breathe  lta  air."  Globe 
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"abrogate  all  state  laws  of  discrimination  between  the  two  races  in  tbe  matter  of 
rear  estate  > and  of  contracts  generally.”  ** 

Nowhere  In  tho  extensive  debates  on  tbe  Civil  Rights  Act  of  1866  Is  It  even 
Intimated  that  the  law  would  do  anything  more  than  eliminate  discriminatory 
state  laws,  The  bill’s  proponents  eagerly- asserted  that  rights  of  Individual 
whites  would  remain  unimpaired.  In  light  of  the  fact  that  laws  forbidding 
private  discrimination  were  completely  unknown,  It  would  be  absurd  to  assert 
that  the  ability  to  compel  persons  to  sell,’  not  to  mention  contract  or  devise, 
without  their  Individual  right  to  discriminate,  was  a right  "common  to  the 
humblest  dtlaen"  or  "the  essence  of  freedom."  In  the  tenor  of  the  tiroes,  and 
the  prevailing  views  of  rights  in  property,  such  anti-discrimination,  laws  might 
well  have  been  deemed  a violation  of  the  civil  rights  of  whites.  It  certainly 
could  not  be  argued  that  It  was  part  of  tbe  civil  rights  of  Negroes  intended  to  be 
advanced  by  the  bill. 


IV.  Tho  Initial  Vcrai on  of  the  Fourteenth  Amendment , 

The  privileges'  and  immunities,  due  process,  and  equal. protection  clauses  of 
the  Fourteenth  Amendment  are  a product  of  Representative  John  A,  Bingham, 
a Radical.  Republican  from  Ohio,  who  had  voted  against  the,  Civil  Rights  Act 
of  - 1866  although  In  agreement  with  Its  purposes  because  be  believed  that  Con- 
gress lacked  .constitution  power  to  pass  it,  and-  because  of  the  potential  sweep 
i of  the  term  "civil  rights."41  It  was:  his  version  of  the  Joint  .Committee  on  Re1 
construction's  work  on  a constitutional  amendment  to  secure  equal  rights  which 
tbe.Commlttee  ultimately  accepted  and  reported  out.4* 

The  original  version  of  the  Fourteenth  Amendment,  as  Falrman  .correctly 
points  oat,  was  an  affirmative  grant  of  legislative  power  to  Congress  to  secure 
privileges  and  Immunities  and  equal  protection  for  life,  liberty  .and  property,* 
Bingham  and  several  Radicals  defended  it  on  the.  grounds  that  Itwas  merely 
declarative  of  constitutional  rights  already  granted-44 
The  proposed  amendment  first  came  under  .fire  from  Representative  Andrew 
Jackson  Rogers  of  New  Jersey,  a Democratic  member  of  the  Joint  Committee. 
Tbe  main  thrust  of  his  attack  i was  that  tve.  amendment  would  overcentralize  tbe 
government  and: destroy  state  powers,  trblle  apparently  In  favor  of  permitting 
Negroes  to  own  property,**  be  attached  the  proposal  on.  the  ground  that  .lt  would 
wipe  away  Btate  discriminatory  legislation.* 

However,  Urn  main  speaker  against  Btngbain's  proposal  was  Representative 
Robert  S.  Hale,  a moderate  New  York  Republican,  who  had  formerly  been  a 
. judge*  Hale  subjected  the  amendment  to  dose  scrutiny,  likewise  attacking  It 
as  a "provision  under  which  all  State  legislation,  In  Its  codes  of  civil  and  criminal 
, Jurisprudence  and  procedure,  affecting  the  Individual  citizen,  may  be  Overridden, 
’maybe  repealed  of  "abolished,  and  the  law  of  Congress  established  Instead."  M 
To  this  Congressman  Tbaddeus  StevenS  of  Pennsylvania,' the  leader.of  the  -Radi- 
cal Republicans,  replied  that  "Congress  could  Cnc<J  interfere' In  any  case  where 
the  legislation  of  a State  was  equal,  impartial  to  all"  and  that  the  amendment 
was  "simply  . to  provide  that,  where  any/'state  makes  a distinction  In  the  same 
law  between  different  classes  of  individuals  j Congress  shall  have  power  to  correct 
stid)  discrimination  and  Inequality."  * i ‘ / 


4hli 


“OlobftlftBO,  — ■- 
"Bickel,  op * oft,  iupra note  5,  at  22-39. 

*•/<*.* t80; 

**  Falrman,  op*  irft,  *upra  note  4,  at  24*  . _ 
text,  at  Globe  1084,  la : “Tbe  Congrees  shall  hi 

neceaaary  and  proper  to  secure  to  Ihe  dtisens  t 

“ - the  afieral -State*.  and  to  all  town*  In  the  sorer 

r uteTHhem,  and  peopertjfc't  : “ 

rif* A jmp  tiofe  6,  tit  SlM.  - * . 

i84  i «Negtoe*  iv1*  should  be  protected -10  Vz\  prop4)ftyt  ifcd  (by.  the 
jrilowod  all  the  rifht a of  i ,w  contracting  and  doing  every  act  or  thihg 


of  emsena  in 
lothfrlghttof 
« Globe  Mil', 

State*  should*  b_  _ 

that  a white  man  te  atithorited  by  lafr  to  do." 


was  also  Hale'a  view,  Globe  1004*  H The 
>»»  power  to  make  all  lawA  Which  he 
ft  each  State  all  jrrivl|eg*B  acid  immunities 
ertl  State*; 


* Jfrfo;  “Atmfdiitf  td  th*  orgunlCJaW  of  Indian  4 ifaffo  Is  forbMdih*totomk there  and 
bold*  property*  ' This  amendment  would  abrogate  and  blot  oat  foreter  that  law,  which  U 
valuable  ld(taeesHmatLoti  of  the  *o*ere)fft  people  of  Indiana/'  See  Also  GlobeApb,  186: 
The  propoeed  amendment  will  ''empower  the  Federal  Government  to  mreUe  an  absolute, 
despotic,  uncontrollable  power  of  entering  the  d6ft*lh  of  tb^Stfttee  aad  saying  to  fftto, 
‘Youratata  fit wi  must  be .repealed  whenever  they  d6  not  tdvfetothiT  colored  population  Tdi 
the  country  the  sameHghtsaiifi  prtriiegee  to  ^ich  your  whlto  pltiseift  art 
You  nowhere  And  Cohgrea*  endowed  with  the  right  winter  fete 'with  the  eminent  dotimfn 
and  the  sovereign  power  of  a State,  But  each  Slate  baa  sovereign  jurisdiction  and  power 
over  the  property,  the  liberty?  the  privileges,  and  immunities,  And  the  lives  of  Its  clttaen*/” 


. , roomy » 
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Hale  then  turned  to  the  change  which  the  amendment  would  effect  In  state 
legislation  over  property  rights.  He  pointed  to  th&f&ct  that  Congress  might 
require  that  “married  women,  in  regard  to  their  righto  of  property,  should  Btaud 
on  the  same  footing  with  men  and  unmarried  women,"  * although  in  all  stated 
distinctions  stilt  persisted.  Brushing  aside  Stevens'  rebuttal  that  these  groups 
were  in  different  classes,  he  replied  that  it  that  were  the  distinction,  Negroes 
could  be  placed  in  a different  class  than  whites.  He  objected  to  the  tact  that  the 
amendment  would  overturn  the  discriminatory  provisions  ot  the  Oregon  Oonatl* 
tutlon,  and  probably  those  of  Indiana  as  well,  as  an  undue  interference  in  state, 
internal  affairs.** 

The  next  day.  Congressman  Thomas  T.  Davis,  another  Now  York  Republican, 
echoed  Hale’s  objection  about  overcentralization.  He  urged  that  states  were 
not  under  federal  control  “In  respect  of  social  arrangement  . ; of  the  rights  - 
of  property,  and  control  of  persons."  *?  . * - ■ ' 

Bingham  attempted  to  save  his  proposal  in  a long  defensive  speech,  -His, 
position  was  that  the  amendment  would  give  Congress  the  power  to  enforce 
the  bill  of  rights  against  the  states.**  In  response  to  a question  from  Rogers 
about  the  meaning  of  “due  process  of  law,"  he  replied  that  “the  courts  have 
settled  that  long  agt\  and  the  gentlemen  can  go  and  read  their  decisions,"  ** 
Be  rebutted  Halefe  argument  by  declaring  that  under  the  proposal,  property 
would  still  be  under  state  law.**  1 '*  ! 

Bingham  then  launched  Into  a long  discussion  of  the  need  to1  overrule  Barron 
v.  Baltimore  “ and  apply  the  bill  of  rights  to  the  states.-  This  case,  of  course, 
was  one  where  the  state  had  interfered  with  heal  property  righto,  a point  he  knew: 
quite  well.**  He  asserted  that  the  constitutional  guarantees  were  “disregarded 
today  in  Oregon''  and  in  the  South,  and  that  the  amendment  was  needed 
secure  “equal  protection-to  life,  liberty  hr  property.”  * in  response  to  a question' 
from  Hale,  he  asserted  that  the  proposal  would  permit  Congress  td  secure  equal) 
protection  “to  life' and  liberty  and  property  . . /the  right  to  real  estate  being 
dependent  on  the  State  law.”  Hale  ashed  that  if  Oongreae  could  not  legislate  “in 
regard  to  real  estate,”  did' 'Bingham  mean  “to;  imply  that  it  extends  to  personal 
estate."  He  answered  V "Undoubtedly  it  is  true  . [because]  the  personal 

Sroperty  of  a citizen  follows  its  owner,  and  is  entitled  to  be  protected  1h  the 
tate  Into  which  he  goes.”**  He  concluded  tbit  the  proposal  simply  gave' 
Congress  power  “to  see  to  it  that  the  protection  given  by  the  laws  of  the  States 
shall  be  equal  In  respect  to  life  and  liberty  and  property  to  all  persons.’*  ’ ■ 
Bingham’s  remarks  did  not  satisfy  his  colleagues.  Congressman  Qllea  Wi  ■' 
Hotchkiss,  a New  York  Republican  lawyer,  still  thought  the  proposal  would 
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m "Ur  Bingham,  (The  amendment]  is’  td  apply  to  other  L, 

cpnitltatlons  and  laws  today  provisions  In  direct  vtolatton  of  ertty  principle  of  our; 


alei  that  bhve  In  their 


ConeUtijtiop, 


"Ur.  Rogers.  1 suppose 
"Ur.  Bingham.  I do  m 


I ■ - 

..  the  gentleman  refers  to  the  State  of  Indiana!  . 
not  know;  It  may  bo  so.  It  applies  unquestionably  to  the  State 
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JAW  * ,*  i And  hero  we  Coma  to  tb&  Vary  thloif  tor  which  X dtiw 
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tlon,  that  ft  take*  awayfrpra  time fl 
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. has, not  been  In  ft_ 

charge  to  brink  agaloet  tier,  except  that  nhe  hae  Incorporat 
liwa  prorlnone  thqt  to  him  are  qlat*stefulr  And  ? which  he  '.tl 
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Globe  1080*  - - : i . r ■■  ■ ^ ,t..;  of  d ^ rv-, - = :i.>  ^-L 

; “ ib M>  He  *ald  i "But  the  gentiema’*  poiwern  Uas  to.tfc*  right  ator »e*gr  la  married 

“Although  tbti  word  property  hat  been  in  your  bill  ofriiiifo  troin  tbe  yeifci 
this  hoor*  who  erer  heart  ft  Intimated  that  anybody  Wild  ljiye 
State  until  be  owned,  or  acquired  property  ; there*  fteco/ntar ;to  lla frcgljMiP 
to  thelair;  of  foai*  other  mate  %h|ch  he  m«r . have  car ried  t thither  * * ' 

“As%o  reel  wtat^  oyer r,  one  know#  that  Ite  aoqpjjri^^ 
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give  Congress  power  to  establish  uniform  laws  to  protect  life,  liberty,  and 
property,  thus  overceutraUzlng  the  government.  Moreover,  Congress  coaid 
repeat  or  alter  such  legislation.  He  suggested  an  amendment  "that  no  State 
shall  discriminate  against  any  class  of  Its  citizens,"  ” 

The  Republican  leadership,  sensing  that  the  proposal  could  not  pass,  moved 
that  It  be  postponed,”  The  House  Republicans,  including  Bingham,  followed 
party  leaderships  and  the  proposal  was  dropped. 

This  proposal  Is  significant  to  show  Bingham’s  thinking.  True,  It  was  hazy 
perhaps  even  confused.”  The  privileges  and  Immunities  clause  could  apply  to, 
and  was  early  held  to  apply  to,  real  property,”  as  well  as  personal  property, 
even  though  only  the  latter  could  be  moved  from  state  to  state.  Certainly,  the 
equal  protection  clause  corn'd  apply  to  both,  and  Congress  was  particularly  inter- 
ested in  State  laws  preventing  Negroes  from  owning  real  estate.  However,  the 
debate  shows  clearly  that  Bingham  did  not  Intend  to  supplant  state  law  pro- 
cedures for  acquiring  property,  but  merely  wanted  to  protect  property  lawfully 
acquired  from  confiscation  or  undue  restriction,  as  was  true1  In  Barron  v. 
Baltimore,  '• 

V.  The  Final  Version  of  the  Fourteenth  Amendment 

The  final  version  of  the  privileges  and  immunities,  due  process,  and  equal 
protection  clauses  of  the  Fourteenth  Amendment  likewise  was  Bingham’s  prod- 
uct.” Stevens  Introduced  It  as  the  Committee  draft  In  the  House.  The  Radicals 
considered  it  a disappointingly  mild  provision,  but  congressional  Republicans, 
afraid  of.  defeat  In  the  fall  1669  elections, , rejected  any  radical  proposals  too 
closely  tied  with  Negroes.”  instead,  the  Fourteenth  Amendment  was  intended 
as  a compromise  measure  which  the  majority  of  Republican  professional  poli- 
ticians in  Congress  considered  a safe  parly  platform  and  useful  campaign  ma- 
terial which  would  be  valuable  In  carrying  the  country.  Thus  the  Chicago 
Tribune  of  Hay  5,  1666,  a Radical  newspaper,  referred  to  the  first  section  as 
"surplusage,"  and  deemed,  the  measure  feeble.  However,  If  Radicals  were  un- 
enthusiastic,  others  could  hardly  .attack  it.  Opponents  would  have  to  take  an 
opposite  position.  "We  would  like  to  see  them  advocate  the  proposition  that 
local  legislatures  shall  have  the  authority  to  abridge  the  rights  of  the  citizen,  or 
to  deprive  any  . person  of  life,  liberty,  or  property,  without  due  process  of  law,"  ” 
Stevens,  the  leading  House  Radical,  did  not  conceal  his  disappointment,  but 
confessed  it  was  the  best  be  could  get”  He  ptated  that  the  first  section  was 
designed  to  "correct  the  unjust  legislation  of  the  8tatee,  so  far  that  the  law 
which  operates  upon  one  man  shall  operate  equally  upon  all."  He  pointed  out 
that  the  Civil  Rights  Bill  had  the.  same  object,  but  since  Congress  could  repeal 
It  at  any  time,  he  desired  to  secure  this  beyond  the  control  of  a hostile  majority.” 
Other  Congressmen  likewise  discussed  the  first  section  as  a constitutional  em- 
bodiment of  the  Civil  Rights  Act  of  1966.”  A Pennsylvania  Democrat  opposed 
It  because  "the  Diet  section  proposes  to  make  an  equality  in  every  respect  be- 


f * Globe  1006..  At  might  be  noted  that  Rale  bad  also  pointed  out  that  the  proposal  differed 
' In  that  the  latter  was  sUniJtatUm  on  power.  Globe  1004. 


. Globe  10».  at  i 

from  the  un  of  righi 

« Kendrick.  ■■  ai 


Republic**/  who  ww  Uter1  to, b*  Rreddcufc  Mated:. "Now.  let  It  be  remembered  tbit  the 
prtw*d  amendment  was  a*  plain,  unambiguous  proposition  to  empower  congress  to 
legislate  d I tec tly  upon  thecltiiebs  or  *11  the' State*’ Id  regard  to  their  rights  of  life,  liberty, 
aad  property*  . * i After  a debate  of  twb  Iredts  W *■  it  became  evident  tbit  many  leading 
Republicans  of  this  House  would  not  consenVto  *o  radical  a change  In  the  Constitution, 
and  the  bill  wu  recommitted  to  the  Joint  select  committee/1  Cong.  Globe.  42d  Cong,;  let 
Sesa  App,  151  (1871),  He  alio  declared  : r\t  will  not  be  denied*  as  a matter  of  history, 
that  this  form  Of  amendment  received  many  Republican  votes  that  the  first  form  to 
which  I hate  referred  could  not  hare  received/*  f ... 

* Globe  1095,  / ^ ^ f , Y 

* Blekei,  op,  o*t>  infers  noted,  at  24-25r  ftgf  Fairman,  opt  cit.  sitpfa  irote  4,  at  81-^86, 
•»C0riWdv.  CS»ry«lf6Fed.C«a'64e,Mlr-a  (No.  8,88b)  (C.C.P4.183S).  T-  ’■ 

**  KwidricV  ep.  oft.  ropro  note  10.  at  106.  Tho  progress  of  this  version  Is  .net  forth 
In  BIckel.  cp.  (Htr*  *prp  note  5.  at  40-iil 


* James,  The mrninp of  tteJWfttSM  AmMdmsftf,  110-120  (IMfl).  i 

;»  "This  prM*>«ltloti  is  not  all  that  the  Commit!**  desired.  >-  It  filter 

wishes.  - t . r believe  It  is  ilMbai  can  be  obtained  in  the  present-slate  of  public  opl 

« , , upoxf  a careful  survey  of  the  whole  groundt  we  did  not  bejfsve  that  nineteen  of  the 
loyal  State*  could  be  Induced  to  ratify  any  proposition 
Believing,  then,  that  this  1*  the  beat  proposition  that 


far  short  of  mr 
omion; 


Globe  Slot.  CongrcMiaaa  John  H.  BroomalK  a penneylradta  Radk 
*TIt  Is  not  what  f wan  ted,  Ho  it  far  short  oMrl'-  (Rot  the  neOeamyir 
take  i*bat  iflll  obtain  jhe  votes  of  two  third#  of  both  booses  of  Congr 

■J  T , T . T r 1 ■ j 1 f . r ■ -]  p.lr  tr;)  Jo  r< 


utgeht,  and  we  must 
__  gross,  audthdrauitea- 
See  also  Globe  8811;  8686; 
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tween  tits  two  races,  notwithstanding  the  policy  of  discrimination  which  has 
heretofore  been  exclusively  exercised  by  the  State*’1 79  Bingham  closed  the  de- 
bate by  saying  that  the  first  section  would  protect  citizens  “from  unconstitutional 
state  enactments,”  n and  shortly  thereafter  the  House  passed  the  amendment.** 

In  the  Senate,  Senator  Jacob  M.  Howard  of  Michigan  opened  the  .debate  by 
tying  the  privileges  and  Immunities  clause  to  Article  IV,  1 2 and  the  Bill  of 
Bights,  lamenting  that  “the  restriction  contained  in  the  Constitution  against 
the  taking  of  private  property  for  public  use  without  just  compensation  is  pot 
a restriction  upon  state  legislation.”  *’  He  stated  that  the  first  section  would 
permit  Congress  to  enforce  the  bill  of  rights  against  the  States,  and  deprive 
them  of  power  to  subject  Negroes  to  different  laws  than  whites.  He  declared 
that  “section  one  is  a restriction  upon  the  States,  and  . . . will . . . forever 
disable  every  one  of  than  from  passing  laws  trenching  upon  fundamental  those 
rights  and  privileges.  . . ” When  debate  resumed  after  a few  days  of  caucus- 

ing by  the  Republican  members,” 'Senator  Luke  Poland,  Vermont  Republican  and 
former  Chief  Justice  of  that  State,  referred  to  the  due  process  end  equal  pro<- 
tection  clauses  as  an  embodiment  of  the  Civil  Eights  BlU’s  principles,  directed  at 
“partial  State  legislation,”  some  of  “very  recent  enactment,”**  a reference  to 
the  Black  Code*  Senator  Timothy  O.  Howe,  a Wisconsin  Radical  Republican, 
declared  that  the  first  section  was  necessary  because  Southern  states  “denied  to 
a large  portion  of  their  respective  populations  the  plainest  and  most  necessary 
rights  of  citizenship.  The  right  to  hold  land  when  they  had  bought  it  and  paid 
tor  it  would  have  been  denied  them;  the  right  to  collect  their  wages  by  the 
processes  of  the  law  when  they  bad  earned  their  wages.  . . **. 

Senator  John  B.  Henderson,  a Missouri  Republican,  also  referred  to  the  Black 
Codes.  He  said  that  the  South  denied  Negroes  “the  right  to  hold  real  or  personal 
property  . . , and  forced  upon  him  unequal  burdens.  Though  nominally  free,  so 
far  as  discriminating  legislation  could  make  him  so  he  was  yet  a slave,”  He 
added  that  the  Civil  Rights  BUI  abolished  such  laws,”  but  that  while  women 
and  aliens  "are  regarded  es  persons  and  not  dumb  brutes;  they  enjoy  the  right 
to  acquire  property,  to  enter  the  courts -for  its  protection,  to  follow  the  profes- 
sions, to  accumulate  wealth,”  If  the  Civil  Rights  Bill  were  declared  unconsti- 
tutional, Negroes  would  lose  such  protection.”  Finally,  Senator  Reverdy  John- 
son, a Maryland  Democrat  who  was  a member  of  the  Joint  Committee,  but  who 
voted  against  the  amendment  as  a whole,  stated  tbat  he  was  “In  favor  of  that 
part  of  the  first  section  which  denies  to  a State  the  right  to  deprive  any  person . 
of  life,  Jibery,  or  property  without  due  process  of  law,"  K showing  that  this 
provision  w«b  intended  to  be  universal  and  hence  commanded  even  Democratic 
support.*1  The  amendment.  With  several  changes  from  the  House  version,  was 
then  passed.” 

On  June  18, 1608,  when  the  Bouse  concurred  in  the  Senate  amendments,  there 
was  only  brief  debate,  Rogers  said  that  the  first  section  “simply  embodied  the  - 
gist  of  the  civil  rights  bill.”  M In  the  last  speech,  Stevens,  Mr.  Radical  of  the 


"Globe  2480  (Congressman  Samuel  Jackson  Randall). . 
n Globs  2548, 


" Globe  2545. 
"Globe  2765. 
« Globe  2766. 
"Globe  2088. 
"Globe  2061. 


He  also  quoted  at  length  from  Corfleld  v,  Coryell,  tttpra  note  68, 


Ap^.240. 


Senator  Garrett  Davie,  Kentucky  Democrat,  said  tbe  same  thing.  Globe 


, 'Globe  A 
South,  Gli 


210.  He  also  attacked  the  harsh  criminal  laws  and  punishments  tn  the 
^OiobrSKMr:  P?n«  *n  did  “a- simple  act  of  Justice  to' the  negroes  and  poorer 

* -FW?/  to  enable  km  to  flue  tort  1*  sued  In- court*.  . * to  hive  tbeprocw  of  the 
courts  for, hh  protection,  and  to  enjoy  in  the  respective  Elutes  thosf  fundamental  rights 
of.  person  and.  property  which  cAddoi  be  denied  to  any  person  without  disgracing  Khe 
Government  Itself.  It  was  simply  to  carry  out  that  provision  of  the  ConetUutlonwhtch 
confers  upon  the  oltUene  of  eacb  State  the  privileges  and  immanlMw ordtiwni  tn  tbe 
several  states.'  ’ < 1 

**  Globe  8085. 

“Globe  8641, 


aven  Senator  Garrett  Davis  of  Kentucky,  an 
q,  4 at  68,  Bickel,  on.-  olf.  esgro  ' 

mis  provision  except  that  It  duplicated 

rights  which  It  U. Intended,  to  secure.  < 

liberty,  and  there  Is  no  danger  of  the  removal  of -the  defenses  which  the  States 
thrown  around  them.”  Globe  Ann.  240,  * .• 

“Globe  8042. 

•i  “Globe  App.  220. 


» of  Kentucky,  an  gcreconatructed  rebel  ifalrman,  sp. ott. 

M**®'  «®“i?  finanowlnf,  wrong  with 

Heated  the  provisions  of  "every  state  constitution,  and  the 
'Are  regarded  by  all  as  & most  Important  portion  of 
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House,  expressed  bis  keen  disappointment  at  “so  imperfect  a proposition,”  but 
accepted  it  "because  I live  among  men  and  not  among  angels, . , And  with 
bt£  .a  few  bribf  references,*  that  was  all  the  debate  relevant  to  real  property 
rights. 

A.  few  of  the  subsequent  debates  collected  by  Professor  Flatrman  likewise  re- 
flect the  universality  of  the  first  section.  The  Cincinnati  Commercial  understood 
It  to  abolish  Black  Codes  and  similar  discriminatory  legislation.  A prominent 
Illtnols  Republican  politician  said  that  the  rights  of  citizens  It  protected  Included 
“to  sue  and  be  sued,  to  own  property  , to  have  protection  for  life,  liberty,  and 
property  • * • ‘that'  the  white  or  black  man  should  collect  bis  debt  Id  court;  that 
either  should  own  and  hold  property  that  he  pays  for."  To  Congressman 
Schenck,  the  amendment  removed  from  Negroes  “the  weight  of  Inequality  tn  . . . 
making  contracts.  . . ',"  while  Congressman  Delano  viewed  It  aa  a protection 
for  northern  whites  traveling  south.  Senator  Sherman  said  that  it  embodied 
the  Civil  Rights  BUI  “to  make  contracts,  to  sue  and  be  sued,  to  contract  and  be' 
contracted  with-"  " State  legislatures  or  governors  viewed  It  an  an  embodiment 
of  the  Civil  Rights  BUI*  or  a mere  repetition  of  state  bills  of  rights,*  designed 
th  eliminate  unequal  state  legislation.* 

Several  points  remain  to  be  discussed.  The  first  Is  that  the  Fourteenth  Amend- 
ment was  Intended  to  protect  white  persons  as  well  as  Negroes.  Bingham  repeat- 
edly referred  to  his  desire  to  protect  “loyal  white  men  . .-.  against  State 
Statutes  of  confiscation  and  statutes  of  banishment.”  * Hotchkiss  said  that  the 
“white  man"  as  well  as  the  "black  man"  would  derive  benefit  from  a proper 
constitutional  amendment.*  When  Senator  Davis  argued  that  the  Civil  Rights 
BUI  discriminated  against  whites  by  creating  "partial,”  special  rights  for  Negroes, 
TrumbuU  replied ; 

“Sir,  this  biU,  applies  to  white  men  an:  well  as  black  men.  It  declares  that  all 
persons  In  the  United  States  siiali'be  entitled  to  the  same  civil  rights,  the  right 
to  the  fruit  of  their  own  labor,  the  tight  to  make  contracts,  the  right  to  buy  and 
sell . . ; a bill  that  protects  a white  man  Just  as  much  as  a black  man,  [How] 
can  a Sena  tin' . i v say . . . that  this  Is  a bill  for  the  benefit  of  black  men  exclusively 
when  there  Is  ho  such  distinction  In  it. ..."  * • ■ 

And  In  state  debates,  the  need  to  protect  loyal  southern  whites,  or  northern 
whites  traveling  south,  through  the  Fourteenth  Amendment,  was  prominently 
mentioned.* 

The  second  point  Is,  as  Garfield  declared,  that  the  amendment  “was  throughout 
the  debate,  with  scarcely  an  exception,  spoken  of  as  a limitation  on  the  power  of 
the  States.”**  State  legislation  primarily,  and  state  action  exclusively,  was 


“Globe  8148. 

“ In  another  debate  Congressman  George  Julian,  an  Indiana  Republican,  stated  that  the 
Civil  Bights  Bill  was  designed  to  protect  Negroes  In  their  right  to  “make  contracts  and  to 
own  property,”  Globe  8209.  Congressman  John  Baker,  an. Illinois  Republican,  thought 
the  due  proceea  clause  "a  wholesome  and  needed  check  upon  tbe  great  abuse  of  liberty  which 

Several  of  tbe  States  have  practiced,”  apparently  referring  to  Black  Codes.  Globe  App.  280. 
■nd  Congressman  Samuel  IShellabarger,  an  Ohio  Republican,  quoted  Kent  to  tbe  effect  that 
"rights  of  protection  of  life  and  liberty,  and  to  acquire  and  enjoy  property”  were  national 
privileges  which  tbe  amendment  protected.  Globe  App.  298, 

“ Falrman,  op.  elf.  supra  note  4,  at  70-77, 

* fd  at  108-6, 118.  ltB.  117.  See  also  Flack,  The  Adoption  of  the  Fourteenth  Amend- 
men*.  148-6, 149-60  (1908), 

* Falrman,  op.  oif.supronote  4,  at  109. 114^ 

» Id.  at  114.  See  also  Rowan  v.  State,  80  Wto.  129, 148  i *8721 . 

>M  Globa  1094,  - In  the  hum  remarfca-ne  referred  to  hts  des!re  "to  protect  the  loyal  white 
minority"  in  South  Carolina,  and  declared 'that  unless,  an  amendment  were  passed!  “the 
loyU  minority  of  white  cltttena  . . . will  be  utterly  powerless.”  JNd.  In  a colloquy  with 
Hale,  ho  stated  i rU-'-  ■ ■■■ 

"Ur.  Helo:  It  Is  elslmcd  that  this  constitutional  amendment  Is  aimed  simply  and  purely 
toward  the  protection  of  ‘American  dttsens  of  African  descent*  in  the  States  lately 'in 
rebellion,  f understand  that  to-be  tbe  whole  Intended  practical  effect  of  the  amendment.  ' 
"Ur.  Bingham:  It  lswue  to  tbe  committee  that  I should  say  that  It  is  proposed  ad  welt 
toprotsct  the  thousands  and  tens' of  thousands' mid  hundreds  of  thousands  of  loyal-white 
aniens  of  the  United  States  whose  property,-  bv‘  State- leglslation.-has  been  wrested  front 
themnnder  eOnftacatfon,  and  protect  them  also  against  banishment."  ■ ■ ■ .i 

”Globe  1098,  See  also  Globe  2686  jEJcklej),  note  78  aupra.  . - 


“Globe  099.  Congressman  Samuel 


bnlton  of  Illinois  denounced  Alabama  “whose 


aristocratic  and  a ntf-re  publican  laws,  almost  re-enacting  slavery,  among  other  harsh  In- 
flictions Impose  jin  Imprisonment  of  three  months  and  a One  Of  f 100  upon  nby  one  owning 


ong.  Globe, >2ndCong.,  1st  Seas.  App.  lQl  (1871). 
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intended  to  be  limited,  uot  only  by  Bingham/*  bat  by  tbe  others  as  weLL  No 
restrictions  were  to  be  Imposed  on  private  Individuals  or  groups.  - 
Finally,  the  first  section,  and  especially  the  due  process  clause,  was  Intended 
to  be  a substantive,  aa  well  as  a procedural,  limitation  on  government,14  Bingham, 
as  previously  noted,  had  referred  Bogers  to  court  decisions  for  the  meaning  of 
the  due  process  clause,—  and  these  bad  firmly  established  the  Interpretation  that 
the  clause  limited  legislative  action  impairing  vested  property  rights  or  interesta* 
Bingham  declared  that  “cruel  and  unusual  punishments  have  been  inflicted  under 
State  laws11  but.  the  federal  constitution  did  not  Jjiterraie*  that  states  "took 
property  without  compensation,  and  [citizens!  had  no  remedy,"  and  that 
"liberty  . * . is  the  liberty  . , * to  work  in  an  honest  calling  and  contribute  by 
your  toil  In  some  sort  to  the  support  of  yourself  . , , and  to  be  secure  in  the1 
erjoyment  of  the  fruits  of  your  toil-"101  Bingham  not  only  considered  the.  due 
process  clause  substantive,  but  was  "a  man  who  held  thoroughly  Locklon  views 
concerning  the  sanctity  of  property" 101  and  "property  rights  by  his  view  are  thus 
virtually  absolute,"1* 

Moreover,  Bingham  intended  to  secure  not  only  property  rights,  but  freedom 
of  association  and  freedom  of  choice  os  well  He  said  : ■ 

"Sir,  before  the  ratification  of  the  fourteenth  amendment*  r1.  « a State, 
as  In  the  case  of  the  State  of  Illinois,  could  make  it  a crime  punishable  by  fine 
and  imprisonment  for  any  citizen  within  her  limits,  in  obedience  to  the  injunction 
of  our  divine  Master,  to  help  n slave  who  was  ready  to  perish;  to  give  him 
shelter,  or  break  with  him' bis  crust  of  bread.  The  validity  of  that  State 
restriction  upon  the  rights  of  conscience  and  the  duty  of  life  was  affirmed,  to 
the  shame  and  disgrace  of  America,  In  the  Supreme  Court  of  the  United  States  ; 


*/<J.  at  88—4,  where  Bingham  said:  "allow  me  to  say,  further,  that  by  the  text  of 

the  Constitution  as  you  remember  It there  are  . negative -limitations  upon  the  power 

of  tbe  States  ; as.  f6r  example,  that  no  State  shall  make  an  ex  post  facto  law  J *,■ : . These 
are  of  the  negative  limitations  on  the  power  of  the  States  tn  the  original  text  of  the 
Constitution , *-*  Bat  says  the  gentleman  to  me,  why  did  you  change  the  amendment  of 
February,  I860?  Sir,  I eat  at  the  feet  Of  - * * that  great  man.  John  Marshall,  foremost  of 
all  the  Judges,  In  the  hope  that  by  his  guidance*  tbe  amendment  might  be  no  framed 
that  Id  all  the  hereafter,  ft  might  be  accepted  by  the  historian  of  the  American  Constitu- 
tion and  her  Magna  Charts  *as  the  keystone  of  American  liberty,*  * ; * I had  bead— and 
that  is  what  induced  me  to  attempt  to  impose  by  constitutional  amendments  new  limita- 
tions upon  the  power  of  . the  States^— the  great  decision  of  Marshall  in  Barron  vs;  , „ . 
Baltimore,  where  the  Chief  Justice  said  . . * 'The  amendments  [to  the  Constitution] 
contain  no  expression  indicating  an  Intention  to  apply  them  to  the  State  governments  T 
This  court  cannot  so  apply  them/  7 Peters,  p.  200.  Tn  this  case  the  city  had  taken  private 
property  for  nubile  use*  without  compensation  as  alleged,  and  there  was  not  redress  for 
the  wrong  tn  the  Supreme  Court  of  United  States ; and  only  for  this  reason,  the  first  eight 
amendments  were  not  limitations  On  the  power  of  the  States* 


"In  .reexamining  that  case  of  Barron. 


I noted  and  apprehended  ax  I haver  did 


before,  certain  words  la  that  opinion  of  Marshall.  Referring  to  the  drat  eight  articles 
of  amendments  to  the  Constitution  of  the  united  States,  the  Chief  Justice  said:  'Bad  the 
framers  of  these  amendments  Intended  them  to  be  limitations  on  the  powers  of  the  State 
governments  they  would  have  Imitated  the  framers  of  the  original  Constitution,  Sad  have 
expressed  that  Intention,1  Barron  vs.  The  Mayor,  etc*,  .7  Patera  200.-  Acting  upon  tyl* 
sumsttoiii  I did  imitate  tbe  framers  of  tbe  original  Constitution,";  • - 
••See  the  remark  of  Senator  Frellnghuysen  0f  j Few  Jersey  that  ‘The  fourteenth 
amendment  goes  much  further  than  merely  establishing  Vatiatlty*  between  whites  and 
blacks-"  Cong,  Globe,  42pd  Cong.,  1st  Seas,  600  (1871), 

* Supra,  nM,  ' u ' V 

••The  case#  are  fully  collected  it t Howe,  Tbs  JfotHiHp  d/  "Due  Proem  of; Daw" 
fVfor^to  $ he  Adoption  of  thoFourttonth  Amendment,  IB  calif* wrl  J9ee 


■ , rifv  qvvfftivr,  v/  tnti  vhf  tvvrm,  AiiHituinvnit-  ao  wil*  u»  mr.  *wgyi  - - me 

also  Corbin,  The,  Doctrine  o/  .Diis  Proem  0/  Low  Bvforo  tho  -OTrir  Wary  24 -Harr,  L,  Rev* 
866.  460  (1911)-  It  Alight  also  be  notod  that  the  adoption  of  the  due'procefls  ana  obusl 
protection  clauses  was  foreshadowed  at  tbeTadO  Republican  Fetich*!  Convention*  ' Para- 
graph 8 of  the  Platform  stated:  "that  as  our  repuhttoan Tathen  , . . ordSibcd  that  n<l 
person  should,  -be  deprived  of  life,  liberty,  pr  property- without  dueprocfesaofiaw,  U 
becomes  our  doty,  by  legislation,  whenever  such  IegtslkHon  la  necessary^  to  maintain  this, 
provision  of  the  constitution  against  all  attempts1  to iiilitteTt  * * fjikewise.  o sp^tlal 
resolution  moved  by  Joshua  R*  GlddUnge  of*0hl6  and  adopted  by'tlrteohrttotldo  titated : 
"Resolved..  That  ,we  deeply  gympatbi**  with,  those  manwbo  .nave  been.  driven,,  ion* 
from  their  native  States  and  others  from  the  States,  of ! their  adoption- . a bd  are  now 
exiled  from  their  homes  on  account "of  their' opliifobi  f end  tre  hota  fbe  Dcmbcrtttc 
Party  responsible  for  the  gross  violation  of  ttaetfaueeof  t hr  Cod etittftton  wMbh  d Marts 
that  dtlsens  of  each  State  shall  be  entitled  to  all  privilege*  and  immunities  of  the 
titiaens  of  the  several  States."  1 Curtis,  TA«  £*puMtoa»  Party  8b7(  36JL  (4904). 

“Globe  2M2;  • 1 ■ " • ’ '■  ' ' 

"•Cong*  Globe,  48nd  Cong*,  lst;Srts:  App.  86  rten)*  H*  4leo  aaIdV  ,'The  Gortria* 
meat  owes  high  and  solemn  duties  tb  every  citixen  of  the  country*  It  is  bound  to  protect  * 
l|lm  In^hta  moat  important  rights.  Haeifreny  rights  more  important  t£ak  tftft  (fghto  of 

w/*  at8«n<5  Pr0P*rt?  ■ ‘ \ ' < -V..;.  - • 

“pontfirwp  Tt>ei>rvu  «f  thtFeuttemih  >t:3. 
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but  nevertheless  affirmed  in  obedience  to  the  requirements  of  the  Constitution.” 
(14  Howard,  lft-SW,  Moore  m The  People.) 

This  statement  is  very  significant.  In  Moore  v.  Illinois,'*  the  Supreme  Court 
upheld  a staute  forbidding  the  assisting  of  runaway  slaves  based  on  "the  police 
power  ...  to  protect  themselves  against  the  influx  either  of  liberated  or 
fugitive  slaves,  and  to  repel  from  their  soil  a population  likely  to  become  burden- 
some and  Injurious,  either  as  paupers  or  criminals  . . . (This  conduct  tends) 
to  destroy  the  harmony  and  kind  feelings  which  should  exist  between  citizens 
of  this  Union,  to  create  border  feuds  and  bitter  animosities,  and  to  cause 
breaches  of  the  peace,  violent  assaults,  riots  and  murder.  No  one  can  deny  or 
doubt  the  right  of  a state  to  defend  Itself  against  evils  of  such  magni- 
tude..,"1" 

Here  we  see  that  Bingham  has  intended  to  embody  in  the  Fourteenth  Amend- 
ment the  right  of  individuals  to  associate  or  not  to  associate  with  ench  other 
based  on  individual  decision  even  os  against  a great  compelling  public  need' 
satisfied  through  an  exercise  of  the  police  power.  If  the  police  power  cannot 
restrain  freedom  of  choice  even  to  preserve  the  publfc  peace  and  safety, 
preserve  harmony  with  other  states,  and  prevent  a flood  of  paupers  and  criminals, 
it  is  obvious  that  the  amendment  secures  it  beyond  infringement  as  an  absolute 
right 

VI.  Summary  and  Conclusions 


Several  Ann  conclusions  can  be  drawn  from  an  analysis  of  the  legislative 
history  of  the  Fourteenth  Amendment.  They  are: 

. 1.  The  framers  considered  property  rights  to  be  fundamental,  and  In- 
tended to  limit  State  power  to  impair  them. 

2.  Congress  Intended  to  restrict  state  legislation  primarily,  and  state 
action  exclusively.  Private  Individuals  were  not  restricted. 

8.  Congress  Intended  to  assure  that  states  would  not  deprive  Negroes  of 
the  capacity  to.  own  land  or  make  contracts.  The  phrase  in  the  debates 
and  the  Civil  Rights  Bill  about  the  "right"  to  make  contracts  or  own 
property  simply  means  that  state  laws  shall  not  prevent  a witling  seller, 
. testator,  or  donor  from  conveying  property  to  a Negro,  or  a willing  person 
from  contracting  with  him.  It  does  not  confer  on  a Negro  power  to  compel 
unwilling  testators  to  devise  property  to  them,  untdlUng  owners  to  give, 
lease,  or  sell  them  property,  or  anybody  to. contract  with  anybody  else,  nor 
does  it  authorize  states  to  do  so. 


Beyond  this,  it  Is  impossible  to  say  exactly  what  the  framers  of  the  Four- 
teenth Amendment  intended.  No  one  had  ever  dreamed  at  that  time  of  enacting 
anti-discrimination  laws  requiring  unwilling  owners  of  houses  to  sell  or  rent 
them  to  Negroes.  But  the  amendment,  framed  by  Bingham,  one  of  the  firmest 
believers  in  property  rights,  and  not  by  the  equnlitarlan  Stevens,  who  was 
disappointed  in  it,  offers  little  comfort  to  proponents  of  such  laws.  It  restricted 
state  laws  to  enlarge  individual  rights,  and  not  the  converse. 

How  Would  Bingham,  the  conservative  Republican  corporation  lawyer  from 
Ohio,  have  been  struck  by  a law  requiring  an  unwilling  owner  to  sell  to  or  rent 
to,  or  an  unwilling  resident  to  llve  near,  people  he  did  not  want  to  do  so? 
Would  It  have  offended  his. notion  of  due  proceed?  In  a recent  case,  one  judge 
protested  that  “The  Fair  HpusUng  Act  ..of  1959  . . . would  compel  Case  to 
transfer  , his  residential  property  to  the,  Rhones, , not  voluntarily;  but  under 
compulsion,  with  sanctions  that  might  Mead  to  imprisonment  for  failure  to 
comply.*’1?  This  protest  seems  remarkably. like  a 1795  case  which  held  that 
'The  legislature  ...  had  no  authority  to/make  ah  act  divesting  .one  dtiseu 
of  his  freehold,  and  vesting' it  in  another . . , It 'Is  contrary  to  the  principles 
of  social  alliance  In  every  free  government ; . It  Is  contrary  both  to  the 
letter  and  spirit  of  the  constitution.".1"  > It  seemB  surprisingly  like  a 1796  United 
States  Supreme  Court  case  folding , that  a "law  that  takes  property  from  A and 
gives  It  to  B ; it  la  against  all  repBoh  and  justice,  for  a people  to  entrust  a 
legislature  with  such  powers;  and  therefore,  IF  cannot  be  presumed  that  they 
have  done  It,"1"  Were' these  concepts  part  of  the  .notion's  of  Bingham,  the 
conservative  man  of  property,  about  "due  process,"  as  he'  wrote  them  into  the 
Fourteenth  Amendment?  : They  may  very  .well  have  been.  / 


■“* Gone.  Globe,  4 Sod  Cong,.  Jet Sws.App.  84  (1871).  * V 

Mtf.fl.  (14  How.)  18  {1882}. 

' «•/<!.  at  18.  , . i . 

w Colorado  Antl-Dlscriniln&Uon  Comm,  v,  Com,  , — — = (CoJo.  1002), 

dllMfitiDV  OPlDfOB  Of  Kill. 

00^4^2  0.8*  <2  Dali.)  804,  810  (17p6). 
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THE  CIVIL  RIGHTS  ACT  OF  1875:  SOME  REFLECTED 
LIGHT  ON  THE  FOURTEENTH  AMENDMENT 
AND  PUBLIC  ACCOMMODATIONS 

ALFRED  AVINS* 


Civil  rights  and  “places  of  public  accommodation''  have  been  the  subject  of 
innumerable  exhausting  analyses  by  scholarly  and  partisan  Commentators 
alike.'VYet  the  remarkable  fact  is  that  little  light  has  been  shed  on  the  framers’ 
understanding  of  the  relevance  of  the  fourteenth  amendment  to  “places  of 
public  accommodation,"  To  some  extent,  the  failure  to  * concentrate  on  the 
intended  meaning  of  that  amendment  mu&  be  attributed  to  a dearth  of  legisla- 
tive history.  Aside  from  some  isolated  strands  of  declamation  touching  on 
public  accommodations,  there  is  little  in  the  debates  on  the  fourteenth  amend-* 
ment  which  would  ground  a firm  determination  pf  framera’  intent^/Sut  the 
present  vague  Understanding  of  the  relationship  ol  the  amendment  to  places  of 
public  accommodation  must  also  be  ascribed  to  the  manifest  desire  of  many  to 
expand  federal  control  over  a broad  sphere  of  local  activities.  Quite  under- 
standably, these  proponents  of  federal  action  are  content  to  declare  the  intent 
of  the  framers  to  be  too  ambiguous  or  even  lost  forever  and  then  to  construe 
the  amendment  according  to  its  “broad  purposes."  But  if  one  really  desired 
to  discover  that  intent,  the  logical  step  would  be  to  investigate  expressions  of 
intent  in  sources  other  than  the  actual  debates  on  the  amendment;  little  effort' 
lias  heretofore  been  made  in  this'direction.  . , . 

Efforts  to  determine  the  meaning  of  one  of  the  amendments  are  met  with 
the  stock  reply  that  there  can  be  no  controlling  intent ; since  bach  state  had 
to  ratify  the  amendment,  no  one  body,  including  Congress,  can  be  relied  bn  as 
a source  of  intent.  But  in  reality,  Congress  alone  waa  the  framer  of  the  four- 
teenth amendment;  the  states  had  to  act  oh  the  amendment  on  a take-it-of- 
leave-it  basis.  Andj  some  states  had  to  take  the  amendment,  regardless  of  what 
they  thought  of  it,  ot  they  would  face  continued  status  as  a conquered  tertitory.1 

Finally,  those  who  prefer  a vague  understanding  of  the  fourteenth  amend- 
ment fall  back  upon  the  notion  that  the  intent  of  a century  ago  is  not  relevant 
to  the  problems  bf  today;  and  again,  they  conclude  that  tlit  amendmcnt  must 


. * ’ProftMlie’of  law*, 'Memphis  State'  tlniversUr.  B.A..  Hunter  'ColWiL  10M^'  ti’jr* 

1961;  J.S.D.,  1962:  Ph.D,,  University  of  Carotjridge,  1965.  : , ; ^ 
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be  construed  to  achieve  its  broad  purposes.  Of  course,  the  Constitution  must  be 
interpreted  to  meet  new  conditions,  but  the  basic  understanding  of  the  framers 
cannot  be  discarded  h y a veiled,  albeit  deceptively  appealing,  judicial  or  legisla- 
tive amendment:  As  the  Senate  Judiciary  Committee  stated  in  187?: 

In  construing  the  Constitution  We  are  compelled  to  give  it  such  inter- 
pretation as  will  secure  the  result  which  was  intended  to  be  accom- 
plished by  those  who  framed  it  and  the  people  who  adopted  it.  The 
Constitution,  like  a contract  between  private  parties,  must  be  read  in 
the  light  of  the  circumstances  which  surrounded  those  who  made 
it, , . . If  such  a power  did  not  then  exist  under  the  Constitution  of 
the  United  States,  it  does  not  now  exist  under  this  provision  of  the 
Constitution,  which  has  hot  been  amended.  A construction  which 
should  give  the  phrase  "a  republican  form  of  government”  a meaning 
differing  from  the  sense  in  which  it  was  understood  and  employed  by. 
the  people  when  they  adopted  the  Constitution,  would  be  as  uncon- 
stitutional as  a departure  from  the  plain  and  express  language  of  the 
Constitution  in  any  other  particular.  This  is  the  rule  of  interpretation 
adopted  by  all  commentators  on  the  Constitution,  and  in  alt  judicial 
expositions,  of  that  instrument ; and  your  committee  are  satisfied  of 
the  entire  soundness  of  this  principle.  A change  in  the  popular  use  of 
any  word  employed  hi  the  Constitution  cannot  retroact  upon  the  Con- 
stitution, either  to  enlarge  or  limit  its  provisions.*  ■ -•<  •••••  - 

A geperal  vague  understanding  of  the  fourteenth  amendment  is  simply  not  a 
sufficient  basis  on  which  to  decide  great  issues  of  the  day.  Rather,  the  basic 
intent  of  the  Cppgress  which  passed  the  amendment  should  be  controlling  in 
present-day  applications  of  the  amendment.  Although  “basic  intent”  and 
"broad  purposes”  appear  to  be  only  semantic  variations  of  the  same  idea,  a 
critical  distinction  in  meaning  appears  when  the  terms  are  used  in  construing 
the  fourteenth  amendment’s  relation  to  places  of  public  accommodation.  Those 
who  favor  greater  federal  control  oyer  local  activities  take  the  view  that  the 
broad  Congressional  purpose  was  to  achieve  equal  opportunities  and  privileges 
in  general  and  thus  conclude  that  wherever  there  is  discrimination  against 
Negroes  the  federal  government  may  intervene.  Achievement  of  equal,  rights 
and  privileges  may  have  been  a general  goal  of  Congress,,  but,  as  will  be  shown 
hereafter,  the  framers  felt  that  the  congressional  authority  to  intervene  to 
ensure  equality  was  clearly  limited  by  thp  . Constitution. 

i j ■ 7 > ■ ; f *\  1 i Url*'  / ■ . J-  -i.  , 1 ;.;.s 

J.  a^te^a1t;vk  Source  n . . 

Efforts  to  ascertain  the  intent  of  the  framers  of  the  fourteenth  amendment 
have  generally  been  limited  to  the  .direct  light  shed  front  th<^  debates  on  the 
amendment  itself ; unfortunately,  as  noted  abpve,  these  debates,  are  virtually 
unenlightening  with  respect  (0  places  of  public'  accommodation.  But  the  Rebates 


1.  S.  Ru;  No,  21,  42d  Conff.,  2dSess,  2-3.£i872).  The  liuce  Senator#  on  the  ©onv 
mlttM  who  voted  for  the  fourtewrtb  amendment  were  ^rewjaill^  pxikjln#r,  and;EdJtttind*. 
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on  the  nearly  contemporaneous  Civil  Rights  Act  of  1875*  do  produce  a clear’, 
although  reflected,  image  of  the  framers'  view  of  the  fourteenth  amendment; 
particularly  as  it  was  thought  to  apply  to  places  of  public  accommodation.' As 
finally  passed,  the  first  section  of  the  Act  provided : ' 

That  all  persons  within  the  jurisdiction  of  the  United  States  shall  be 
entitled  to  the  full  and  equal  enjoyment  of  the  accommodations,  ad- 
vantages, facilities,  and  privileges  of  Inns,  public  conveyances  on  land 
or  water,  theatres,  and  other  places  of  public  amusement ; subject  only 
to  the  conditions  and  limitations  established  by  law,  and  applicable 
alike  to  citizens  of  every  race  and  color,  regardless  of  any  previous 
condition  of  servitude.* 

That  the  enactment  should  have  reflected  the  intent  of*the  framers  of  the 
fourteenth  amendment  is  clear  since  sixteen  of  the  thirty-three  Senators  and 
several  of  the  Representatives  who  voted  for  the  fourteenth  amendment*  par- 


4.  18  Stat  335  (167$). 

5.  18  Stat.  336  (1875). 

6.  The  following  senators  voted  for  the  fourteenth  amendment  and  sat-  in  the'  42d 
Congress:  Lyman  Trumbull  (R.-Ill,) ; Samuel  C.  Pomeroy  (R.-Kans.) ; Lot  M.  Morrill 
(R.- Maine) ; Charles  Sumner  (R.-Mass.);  Henry  Wilson  (R.-Mass.) ; Zachariah 
Chandler  (R.-Mich.) ; Alexander  Ramsey  (R.-Minn.) : William  Stewart  (R.-Ner,); 

James  W,  Nye  (R.-Nev.) : Aaron  H.  Cragin  (R.-N.H.) : John  Sherman  (R.-Ohio) } 
tenry  B.  Anthony  (R.-R.I.) ; William  Sprague  (K.-R.I.) ; George  F.  Edmunds  .(R.-Vt) ; 


James  W,  Nye  (R.-Nev.) : Aaron  H.  Cragin  (R.-N.H.) : John  Sherman  (R.-Ohio) } 
tenry  B.  Anthony  (R.-R.I.) ; William  Sprague  (K.-R.I.) ; George  F.  Edmunds .(R.-Vt) : 
Luke  P,  Poland  (R.-Vtj  ; Timothy  O.  Howe  (R.-Wis).  Poland  served  as  a member  of 
the  House  of  Representatives  In  the  42d  and  43d  Congresses,  Garrett  Davis  (D.-Ky.) , who 
also  sat  in  the  42d ' Congress  voted  against  the  fourteenth  amendment.  The  following 
Senators  who  did  not  vote  on  the  amendment  sat  in  the  39th  Congress  and  the  42d 
Congress:  James  Harlan  (R.^Iowa);  Thom.iv  W.  Tipton  (R,-Neb.);  Frederick  T. 
Frelinghuysen  (R.-N.j.) ; Joseph  S.  Fowler  (R.-Tcnn.);  John  P.  Stockton  (D.-N.J.). 
Morrifi,  Sumner,  Chandler,  Ramsey,  Tipton,  Stewart,  Cragin,  Frelinghuysen,  Stockton, 
Sherman,  Anthony,  Sprague,  Edmunds  and  Howe  also  sat  in  the  Senate,  during  the  43d 
Congress.  ' 

The  following  members  of  the  House  of  Representatives  of  the  39th  Congress  (fall 
Republicans),  sat  in  the  Senate,  ,42d  Congress:  Thomas  W.  Ferry  (Mich.);  William 
Windbn  (Minn.);  Phineas  W.  Hitchcock  (Neb);  James  W.  Patterson  (N.H.); 
Roicoe  Conkling  (N.Y.);  Justin  S.  Morrill  (Vt).  Ferry,  Wlndon,  Conktingand  Morrill 
voted  for  the  fourteenth  amendment  In  addition  to  the  above,  the  following  Republicans 
sat  in  the  Senate  of  the  43d  Congress  who,  as  members  of  the  House  of  Representatives 
of  the  39th  Congress  voted  for  the  amendment:  William  B.  Allison  (Iowa):  George  S. 
Bout  we  11  (Mass.) ; William  B.  Washburn  (Mass.),  James  -W.  Nesmith  (D.  Ore.)  sat 
in  thp  Senate  of  the  39th  Congress,  but  was  absent  at  the  time  of  the  vote  on  the  amend- 
ment and  in  the  House  of  Representatives  of  the  43d  Congress.  Patterson  did  hot  sit  In 


the  Senate  of  .the  43d  Congress* 


epttsentatives  of  the  43d  Congress.  Patterson  did  hot  Sit  in 


The  following  members  of  the  House. of  Representatives.  39th  Congress,  sat  in  the 
House:  42d;Cbng«si:  Burton  C.  Cook  (R.-III.)  * John  F.  Farnsworth  (R.-II1.)  t John 
Lynch  (R.-Me.)  : Oak  Ames  (R.-M«sO  ;%NaUwne|  P.  Banks  ^R,-M^s.)i  Ifenry^  L. 
Dawes  (R.-Mass*>;  Samuel  Hooper  (ft-Mas*.);  William  P,  Washburn  (R.-Masa),} 
J6hii.H;:Ketcham  (R.rN.Y.) : John  A.  Bingham  (JL-OKlo) : James  A.  Garfield  (R.- 

(R.-Wis.Jj  Samuel  S.,  Marshall  (D.*Ill.l:  Michael  C.  Kerr  (Dj-Irntj:  William . & 
Niblick  (D.-Ind.)  : Daniel  W.  Vouchees  (D.-Tnd.) ; James  Brooks  (P.-N.Y.) ; Samuel  J. 
Randall  (D.-Pa.):  Charles  A.  Eldrfdge  (D.-Wl*.).  01  the  above,  Marshall,  Niblick, 


(Net  who  sit  in  the  39th  Congress  hot  not  the  4W  Coftircis  sit  m.  the  43d  Congress : 
Gedlove  S.  Orth  (R.-Ind.)  :' John  A.  Kasson  (it-lpum),:  Rt^rt#S.:Hale'jES>RY.){ 
H,«kUh  S.  Bundy  (R.-Ohio) : William  Lawrence  (R.-Ohio)  j Chatles  O’Nrill  (R-Fi.) ; 
Ftnck  (D.-Ohto). 
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ticipated  in  the  debates  preceding  the  Act’s  passage.  Yet,  in  an  8 to  1 decision, 
the  Supreme. Court,  composed  of  justices  who  were  also  contemporaries  of  the 
amendment,  held  the  provisions  of  the  Act  of  1875  to  be  beyond  the  legislative 
power  of  Congress.7 * *  But  rather,  than  undermining  the  validity  of  the  premise 
that  the  Act  does  reflect  the  intent  of  the  framers  of  the  fourteenth  amend* 
ment,  the  decision  indicates  that  those  who  supported  the  Act  were  more 
radical  than  were  the  most  conservative  supporters  of  the  amendment.  Thus, 
while  analysis  of  the  debates  preceding  passage  of  !he  Act  of  1875  cannot 
indicate  the  amendment's’ exact  dividing  line  between  authorized  and  unau* 
thorized  federal  action  with  respect  to  places  of  public  accommodation,  su.h 
an  analysis  certainly  should  illuminate  the  outermost  limits  of  federal  power 
under  the  amendment. 


II.  Senator -Sumner's  Rider  to  thu  Amnesty  Bill 


The  effort  to  protect  specifically  the  "equal  rights".  Of  all  citizens  in  places 
of  public  accommodation  began  in  May  1870,  when  Senator  Charles  Sumner 
of  Massachusetts  Introduced  a bill  "to  protect  the  persons  of  the  United  States 
in  their  civil  rights,"*  The  first  section  provided: 


That  all  citizens  of  the  United  States,  without  distinction  of  race, 
color,  or  previous  condition  of  servitude,  are  entitled  to  the  equal  and 
impartial  enjoyment  of  any  accommodation,  advantage,  facility,  or 
privilege  furnished  by  common  carriers,  whether  on  land  or  water; 
by  inn*keepcrs ; by  licensed  owners,  managers,  or  lessees  of  theaters 
or  other  places  of  public  amusement.;  by  trustees,  commissioners, 
superintendents/ teachers,  or  other  officers  of  common  schools  and 
other  public  institutions  of  learning,  the  same  being  supported  or 
authorized  by  law;  by  trustees  or  officers  of  church  organizations, 
cemetery  associations,  and  benevolent  institutions  incorporated  by 
national  or  State  authority;  and  this  right  shall  not  be  denied  or 
abridged  on  any  pretense  of  race,  color,  or  previous*  condition  of 
servitude,* 


The  Senator  considered  the  bill  a supplement  to  the  Civil  Rights  Act  of 
1866  and  initially  did  not  seek  to  justify  its  constjtutipnality-r-in  spite  of  the 
fact  that  doubts  about ‘the  constitutionality  of  the  1866  act  had  been  at  least 
partially  responsible  for  the  proposal  yf  the  fourteenth  amendment.  The  bill 
was  sent  to  the  Judiciary  Committee,  reported  adversely  by  Senator  Lyman 
Trumbull  of  Illinois  for  the  Committee,  and  died,1*  bn  January  20,  1871, 
Senator  Sumner  reintroduced  the  bill11  Again  it  was  referred  to  the  Judiciary 
Committee,  and  again,  on  February  ! 5,  1871,  it  was  reported  adversely  by 

7.  Own.  RI0HT8,  CAMW,  100  U.8.S  (1888),  / ^ ~ 

& Oono.  Gloss,  41st  Cong.,  2d  Sees.  8434  (1670).  See  Also  Gone.  Globe,  42d 
Cong,,  21  Sees.  821\  (1672)  (hereinafter  referred  to  as  Globe  42/2) . 

ft  See  Cone.  Globe,  42d  Ctfng.,  1st-  Sees,  2i  1671) ; Globe  4 2/2, 244, 

10.  Globe  42/2, 821.  * 1 > A V ; ; T 

11.  Cone.  Globe,  41st  Cong.,  81  Bess.  616  (1871).  W ’ ■ * }■”  ' 
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Senator  Trumbull  for  the  Committee!  and  died.*1  In  both  instances,  the  adverse 
report,  although  not  written,  was  unanimous.  Some  members  of  the  committee} 
thought  the  bill  unconstitutional ; Others  thought'!!  unnecessary.1* 

At  the  opening  of  the  First  Session  of  the  Forty-Second  Congress,  on 
March  9,  1871,  Sumner  introduced  the  bill  for  the  third  time.  Having  been 
twice  rebuffed  by  the  Judiciary  Committee,  he  asked  that  it  not  be  sent  to  that 
legislative  graveyard  again.  In  spite  of  his  plea  that  the  bill  conformed  with 
the  Declaration  of  Independence  and  the  Constitution,  and  that  it  was  de- 
signed to  prevent  colored  citizens  from  being  insulted  when  they  traveled  on 
a railway  or  entered  a hotel,  no  other  senator  evidenced  much  interest,  and 
again  the  bill  expired.14  * 


A,  The  Senator  Defends  His  Bill 

In  the  face  of  these  rebuffs;  Sumner  moved,  in  the  next  session  of  Con- 
gress, to  tack  his  proposal  as  a rider  on  the  amnesty  bill  authorized  by  die 
third  section  of  the  fourteenth  amendment.  Until  then,  the  amnesty  bill  had 
been  supported  by  the  President,  enthusiastically  advocated  by  Southern  Ret 
publicans  and  all  Democrats,  and  accepted,  at  least  in  a half  -hearted  manner, 
by  most  Republicans.1*  Although  it  required  a two-thirds  vote  to  pass,  such  a 

vote  seemed  all  but  assqred.  ’•  

The  inevitable  resistance  to  a rider  which  threatened  the  successful  en- 
actment of  the  amnesty  bill  prompted  Sumner  to  undertake  a mote.,  active 
derense  of  his  proposal.  He  conceded  that  all  persons  were- free  to  discriminate 
on  racial  grounds  in  choosing  their  associates,  but  urged  that  the  law  already 
compelled  recognition  of  equal  rights  in  the  places  affected  by  his  bill:  . . 

uhow  me,  therefore,  a legal  institution,  anything  created  or  regulated 
by  law,  and  I will  shoW  you  what  ihust  lie  open'  equally  to  all  with- 
out distinction  of  coloir!  Notoriously,  the  hotel  is  a legal  institution, 
originally  established  by  the  common  law,  subject  to  minute  provisions 
ana  regulations;  notoriously,  public  conveyances  are  in  the  nature 
of  Common  carriers  subject  to  law  of  their  own ; notoriously,  schools 
are  public  institutions  Created  and  maintained,  by  law;  and  now  2 
sfrnply  insist  that  hi  the  enjoyment  of  those  institutions  theft  shall  'be 
no  exclusion  On  account  of  color.14  ' ' '■ ;1 ' \ 1 : 

Sumner  then  commenced  reading  letters  he  had  received  from  Negroes  com- 

i ■ ■ ; . ■ - ' i i ' ' , ; 1 ; 1 l 1 i ■ I ‘ I , r \ +’  i ' * \ 1 , ■ i ^ . ■ j . j 

plaining  that  hotels  would  not  serve  them.**  . . . . , 

A ruling  that  Sumner’s  amendment  .was  not  before  the  Senate1®  forced 


12.  M.  at  1263.  See  also  Gum  42ft  822.  : 

13.  Ctxmt  42/2,  4?3,  731.  ■ " 

14.  Coxa  Gum,  fid  Gong.,  lit  Seu.  21  (1871).  See  alio  Guta  42/S,  822.  ; - ' 

15. 14.  at  237.  -f,\ 

16.  Mat  242.  ; 

17. 14.  at  244.  One  letter  urged  the  adoption  of  the  statute  so  that  *uw  sevens]  States 

of  the  Union  shall  be  prohibited  from  passing  or  enforcing' a statute  which  makes  IfvMkw* 
discrimination*  on  account  of  cotor.”  Id.  at  245.  - ;;  ‘ 

1&  Id.  at  245.  > 
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the  Senator  to  reintroduce  it  the  next  day.  Senator  Allen  G.  Thurman,  an 
Ohio  Democrat,  raised  some  legal  objections  to  Sumner's  rider, but  aside 
from  sundry  constitutional  arguments  on  the  nature  of  amnesty  legislation, 
the  real  objection  which  Sumner  attempted  to  rebut  was  that  the  amnesty  bill 
could  not  obtain  a two-thirds  vote  with  Sumner’s  amendment  on  it.*0  The 
rider  was  voted  on,  and  defeated  by  29  to  30,  with  13  absent,  in  the  Committee 
of  the  Wiwle  Senate.*1  Sumner  persisted  and  reintroducedhis  amendment  on 
the  Senate  floor.9*  Senator  William  F.  Kellogg,  a Louisiana  Republican,  spoke 
against  it,  stating  tliat  every  provision  of  Sumner’s  bill  was  in  the  Louisiana 
statutes  as  well  as  those  of  several  other  Southern  states.  Kellogg,  further- 
denounced  as  unfair  Sumner’s  attempt  to  put  those  Southern  Republicans  who 
opposed  saddling  the  amnesty  bill  with  an  amendment  certain  to  bring  its 
defeat,  in  an  unfavorable  light  with  their  Negro  voters.**  Senator  John  Scott, 
a Pennsylvania  Republican;  spoke  briefly  against  the  amendment;34  and  then 
Thurman, --the  Ohio  Democrat,  stated  that,  as  much  as  he  wanted  amnesty,  he 
must  vote  against  the  amnesty  bill  if  the  amendment  were  attached.  In  Thur- 
man’s i view,  the  amendment  was  unconstitutional:  "It  makes  every  tavern- 
keeper  the  State  in  which  he  lives;  every  manager  of  a theater  the  State  in 
which  he  lives;  every  conductor  of  a railroad  the  Siate  in  which  he  lives.”  After 
emphasizing  that  the  fourteenth  amendment  was  directed  only  at  states,  Thur- 
man: concluded,  "I  shall  have,  to  get;  blind  and  be  unable  to  read  the  Con- 
stitution before  l ean  ever  go  for  such  a bill  as  that.”** 

. The  challenge  that  the  bill  was  not  authorized  by  the  fourteenth  amend- 
ment prompted  Sumner  to  reply ; j , ' 

The  Senator  knows  well  that  a hotel  is  a legal  institution!  I use  {he 
ternradvijfdly,  atid^ the  Senator  is  too  good  a lawyer  qot  to  know  it. 

A railroad  cprporatipn  is  also  a legal  institutiop.  So  is  a theater,  and 
all  that  my  bill  proposes  ts  that  those  whp  enjoy  the  benefitsof  law 
shall  treat  those  who  come  to  them  with  equality. . . They!  are  ah 
' ready  , to  a certain  extent,  within  the  domain,  of  the  law  - . . Who- 
ever seeks  the  benefit  of  the  .Iayy,  as  the  owners  and  lessees  of  theaters 
do,  as  the  common  .farriers  do,,  as  . hotelkeepers  do, , must , show 
equality. I insist  mat  everything  that.they  do  and  ail  their  regula- 
tions shall  be  ni  conformity  with  the  supreme  law  of  the  land,  which 
is  the  Declaration  of  Independence^*  . * 

• l * ■ ; * ' - ■*.  ( ^ i ' ' ^ I i T ^ ( r i ■ i ■■  % ^ 1-^  ji( 

When  Congress  returned  from  its  Christmas , holiday,  on  January  IS, 
1872,  Sumner  made  a long  speech  expounding  the  theory  of Ms  amendment. 
Fie  opened  tly  urging  equalitybefore  thelaw.whichhedcfined  as  ^the  equal 


19.  Mat 263. 

20.  M,  at  272,  273. 

21.  l£  at  274. 

22.  Id.  at  278. 

23. :/Aat  279.  t- 

24.  JM*  • 

25.  /rf.  at  280. 

26.  Ibid. 
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enjoyment  of  all  institutions,  privileges,  advantages;  and  conveniences  created 
or  regulated  by  law/'”  Hotels,  "which  from  the  earliest  days  of  our  juris* 
prudence"  had  to  accept  all  applicants,  and  public  conveyances,  "which  the 
common  law  declares  equally  free  to  all  alike,"  do  not  accept  Negroes,  he 
declared.  And  "the  same  insulth  ; ostracism”  is  shown  at  schools,  churches, 
and  cemeteries.  For  illustration,  hr;  reminded  the  Senate  that  Frederick 
Douglass,  appointed  by  the  President  as  Secretary  of  a Commission  on  St. 
Domingo,  had  not  been  permitted  to  eat  with  fellow  commissioners  on  a 
steamer  returning  to  the  United  States,  and  a former  lieutenant  governor  of 
Louisiana  had  been  excluded  from  first-class  railway  cars  on  account  of  color.*" 


Sumner  then  expounded  at  length  on  the  Declaration  of  Independence.  He 
denied  that  social  equality  was  involved.  Because  “the  law  does  not  presume 
to  create  or  regulate  social  relations,  these  arc  in  no-  respect  affected  by  the 
pending  measure."  Everyone,1  he  declared,  may  freely  choose  his  friends,  as- 
sociates and  guests.  "His  house  i?  his  ‘castle/  ” and  the  common  law  "shows 
his  absolute  independence  within  its  walls/'.  But  when  a man  walks  the 
streets,  "he  cannot  appropriate  the  sidewalk  to.  his  own  exclusive  use,  driving 
itito  the  gutter  all  whose  skin  is  less  white  than  his  own."  Since  equality  on  a 
sidewalk  was  not  a question  of  society,  neither  was  equality  “ini  all  institutions 
created  or  regulated  by  taw/’**, 

then  sought  to  substantiate  his  assertion  that  each  of  the  institutions 
named  in  the  rider  was  already  .subject  to  a commondaw  duty  to  treat  all 
applicants  equally.  Extensive  quotations  and  case  citations  were  offered  to 
prove  that  hotels  and  inns  were  public  institutions,  with  well-known  rights  and 
duties,  and  as  such  were  required  to  receive  all  applicants  ots  reasonable,  terms, 
as  indeed  they  were.80  Accordingly,  he  added,  "it 'is  plain  that  the  pending 
bill  is  only  declaratoiy  of  existing  law  giving  to  it  the  sanction  of  Congress.”11 
Sumner  then  quoted  from  text  writers  to  show  tfwt  common  carriers  atsd  had 
to  accept  all  applicants,' Again,  his  contention  was  clearly  in  accord  with  the 
common  law.*9  theaters  and  otlief  places  of  public  amusement  evidently,  pre- 
sented a more  difficult  problem,  to.  the  Senator  Although  fhese  entertainment 
centers  did  enjoy  special  privileges,  of  a quasi-monopoly  nature  in  the  early 
: i — ■■r-'f11  " — - — -■‘•-rr — 1 — ri-r 
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27.  Id.  at  381. 

28.  Id.  at  381-82. 

'.  29./Aat  38&M  H :ir.  -u.tr.-.  r-t  •••;.•- V .Wt.i.  % ■«  v? 

30. :  Sec  Wation  V.  Crosi,63  Ky.  (2  Duv.)  147  (1865)  ; Kisten  v.  Hildebrtni,48 
Ky.  (9  8.  Mon.)  72  (1848)  ; Mai  khani  V.  BrtwaB.N.H.  528  (1837) ; JnSMT,  Tft* 
Law  or  Camlus  SSL  (N.Y,  ed.  I8J16) j Rnruu*  Xns  Law  otCamirrs  1 594,(1869); 
Tmswnx,  Th*  Innkrewa'#  Lhul  Gvitt  6 (2&  ed.  1864) ;;  Note,  Jtfftumf  ie  RfCcHt* 
Guetit  at  bHoUl.6Aj.MtiY  LJ.  69  (1872)}.  Note,  Tftt  Latr  RthHMto  ImketPtrt, 
1 lac.  Krp.  207  (1841);  Note;  Tnwellert  « nd  Inttketptrtil.  L*aOas.  449.  (1834).'  i:  - 

31.  Miit  383.  _ ^ ' 

: 32.  See  Jenckiv.  Coleman,  13  (Fed.,  Cai  >4^ 

k Chicago  U.R.  Co.  v.  Yarwood,  15  III.  468  . 

(1839) ; Hollister  v.  Nowlffl.  19  Wend.  234  (N.Y. 

59  (N.Y.  ed.  1816).  . ,r  vJ 
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period  of  the  United  Stati  8,”  there  was  a paucity  of  decisions  on  the  duty  of 
theaters  to  admit  anyone.**  And  in  Massachusetts,  the  • Senator's,  home  state, 
the  law  was  clearly  to  the  contrary.”  Nevertheless,  Sumner  reasoned  by 
analogy  that  these  centers  too  must  admit  all  men  on  an  equal  basis : 

Theaters  and!  other  places  of  public' amusement,  licensed  by  law,  are 
kindred  id  inns  or  public  conveyances,  though  less  noticed  by  juris- 
prudence. But,  like ; their  prototypes,  they  undertake  to  provide  for 
the  public  under  sanction  of  law.  They  are  public  institutions,  regu- 
lated if  not  created  by  law,  enjoying  privileges,  and  in  consideration 
thereof,  assuming  duties  pot  unlike  those  of  the  Inn  and  the  public 
conveyance.  From  essential-reason,  the  rule  should  be  thtf  same  with 
all.  As  the  inn  cannot  close  its  doors,  or  the  public  conveyance  refuse 
a seat  to  any  paying  traveler,  decent  in  condition,  so  must  it  be.  with 
the  theater  and  other  places  of  public  amusement;  Here  are  institu- 
tions whose  particular  object  is  the  "pursuit  of  happiness,"  which 
has  been  placed  among  the  equal  rights  of  all.** 

After  defending  the  inclusion  of  schools  (a  category  beyond  the  scope  of  this 
article)  Sumner  concluded  with  an  extensive  peroration  bn  the  Declaration  of 
independence  and  color  prejudice.*1  ^ 

A remarkable  feature  of  Sumner’s-d^/ense  of  his  rider  is  that  no  effort 
whatsoever  was  made  to  base  the  proposal  on  the  fourteenth  amendment.  In- 
deed, In  his  pre-occupation  with  the  Declaration  of  Independence,  the  Senator 
did  iiot  even  specify  the  constitutional  significance  of  hii  oft-repeated  declara- 
tions that  the  common  law  required  inns,  common  carriers  and  theaters  to 
admit  all  applicants.  / ' 


33w  Before  the  Civil- War.  the  number  of  theaters  was  relatively  small.  See  Hewitt. 
Theatre,  U.S.A.  M61  (1959)  j Hucpxs,  A History  of  the  American  Theatre  1-227 
(1$51);Hornblow,  A History  of  the  Theatre  nr  America,  passim  (1919).  One  of 
the  reasons  for  this  was  the  widespread  existence  of  strict  licensing  requirements,  which 
arose  in  England  as  a liberalization  of  ,a  total  ban  on  professional  entertainment.  See 
Note,  The  Law  for  Licensing  Theatrical  Productions,  7 Monthly  L»  Mac.  1,  138,  226, 
318  (1840) ; Note,  On  the  Law  of  Theatres  and  Theatrical  Performers,  $ Lta.  Obs.  17 
(1831).  Licensing  standards  were  strief,  and  used  to  cut  down  the  number  of  places  of 
entertainment  available.  For  example/  In  forty  year**  only  seven  Keen ses^  were  granted 
in  London  for  musjc  or  dancing  halls.  A Handy-Book  on  the  Law  of  the  DHama  AHD 
Music  55  (1864).  By  the  time  of  the  end  of  the  19th  century,  licttising  policy  had  be- 
come more  liberal.  Strong,  Drauaticand  Musical  Law  49-62  (1698).  Jn  die  United 

X.  ii  * f . . 1 ...  . . _ . . ^ J j.  J 'VttH  T a Its  AM  Mint  TuHiTbt 


Mfsii; m *•; 41  T“? 

(2  Humph.)  61  (1840).  Licensing  was  sustained  as  an  exercise  of  the  policA  power  to 
regulate  the  nature  of  theatrical  performances,  Wallack  vt  City  ^f_N«w  York.  3 Hun,  84 
(N.Y.  1874).  Baker  v.  City  of  Cincinnati,  11  Ohio  St  S34.  543  (I860)  held:  "An  inquiry 
has  to  be  made  as  to  the  character  of  those  who  propose  to  exhibit,  ajjd  as  to  the  nature 
of  the  thing  to  be  exhibited."  See  also  City  of  Boston  v.  Schaffer,  m Hass.  (9  Pick*) 
415  (1831).  The  natural  effect  of  strict  licensing  vyas,  of  course,  la  drastically  limit  the 
numlir  of  places  of  entertainment.  \ 

35.  See  Burton  &!•  Scherpfi  83  Mass.  (1  All.)  133  (1861)  f 'McCrea  y.  Marsh,  78 

Mass.  (12  Gray)  2ll  (1858).  | . i i ' . « 

36.  Globe  42/2. 383.  !•  " '-I’’  •*>’•  •;  . 

37.  Id.  at  385-86.  u * > A 
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Diverse  Constitutional  Bases.  ■ ■ ■<  . ■ ■’  < ■ 

' To*  most  senators,  presumably,  the  Declaration  of  Independence  watf-not, 
a sufficient  basis  for  legislative  power.  And  thus,  after  Sumner’s  speech,  SenatoV 
Frederick'  T.Frelinghuysen,  a New  JeTse^  Republican  who  was  aformCr  state 
attorney-general  and  a strong  supporter  of  the  bill,  ro&e  to  defend  its  dto- 
stituttonality—but  on  the  basis’ of  an  understanding  of  the  bill’s  substantive 
effect  which  eventually  proved  to  be  quite  different  from  Sumner’s  view.  He 
conceded  that  Congress  could  hot  enact  a law  generally  regulating  the  various 
places  cohered  by  the  bill:  ”But,,,he  said,  "the  amendment  of  the  Senator  from 
Massachusetts,  as  modified,  in  no  manhet  assumes  t6  regulate  the  relations  of 
common  carriers^  inn-keepers,  etc,,  with  the  public.  All  this  it  leaves’  to  the 
States,  excepting  that  it  provides  that  every  citizen  shall  be  treated  as  a citizen, 
be  he  white  or  colored.  This  is  constitutional."*®  He  went  on  to  explain  that 
in  passing  the  bill  Congress  was  telling  the  states  that  they  could  regulate 
places  mentioned  in  the  bill  as  they  choose,  provided  that  they  treated  all  alike; 

In  other  words,  an  equality  pf  citizenship,  is  established,  and  we  are  , 

! directed  to  see  to  it  that  citizenship  is  nowhere  abridged.  It  is,  there-.  _ 
s - fore,  perfectly  constitutional  for'Cdhgress  to  say  to  the  States,  "the 
regulation  of  the  relations  between  all  these  institutions  and  the  public 
is  with  you,,  but  you  shall* treat  citizenship  a$  citizenship,,  every-  , : 
where."*®  ,*  . ....  , . . . 

Although  Frelinghuysen  was  willing  to  defend^  the  constitutionality  of 
the  main  part  of  the  Sumner  proposal,  on  January  22nd,  he  did  suggest  some 
modifications  which  Sumner  accepted.  The -most  significant  of  these  was  the' 
proviso  that  "churches/schools,  cemeteries,  and  institutions  of  learning  estab- 
lished exclusively  for  white  or  colored  persons,  and  maintained  respectively  by 
Contributions  of  such  persons,  shall  remain  according  to  the  terms  of  the  origi- 
nal establishment.”*0 

Senator  Frederick  A.  Sawyer,  a South  Carolina  Republican,  expressed 
reservations  because  the  Judiciary  Committee  had  not  favored  Sumner’s  bill, 
and  thus  it  might  have  "infractions  of  constitutional  provisions,’-^  Senator 
Joshua  Hill,  a Georgia,  Republican,  chimed  in,  to  defend  the  right  of  hotels  or 
inns  to  select  their  guests — but  he  failed  to  offer  any  citations  of  authority.4* 
Later  oh  the  22nd,  Thurman  renewed  his  challenge  to  the.  constitutionality  of: 
the  rider,4*  asserting  that  Sumner’s  bill  was  introduced  pursuant  to  the  four- 
teenth amendment.44  However,  he  identified  the  privileges  and  immunities 

/rf,at43&  : • : - • 

3?.  Ibid.  - , 1 

40.  Id.  at  487,  401.  Frelinghuyscn  may  have  had  Girard  College  in  neighboring  Phila- 
delphia in  mind.  See  In  re  Girard’s  Estate,  386  Pa.  548,  127  A 2d  287  (1956)  for  an  ex- 
tended discussion  of  the  litigation  concerning  die  Girard  Will  and  Girard  College,  f 

41.  Glob*  42/2,  488-90.  , 

42.  Id.  at  392.  •-  - - / . / 

43.  Id.  at  494-5.  . , 'V  , ■ , 

44.  Id.  at  496.  He  auted:  "I  do  not  suppose  it  is  under  the  Declaration  of  Iiide- 
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clause  of  its  first  section  as  the  asserted  source  of  power.  No  state  had  violated 
anyone's  pftvilcgesor  immunities,  he , argued,  and  therefore  po.  such(  power 

existed.4*;';,.,.  ; , ‘ ‘ - . . t . - • 

The  following  i^iy,  Tbujnman;  returned  to  tiis  assertion  thpt  inptrcepcrs, 
theater  managers,,  and  railroad  companies  could , not  make  stafe . Javys  .and 
hfpce  were  not  subject  to  Congres^’  pow^r.  Howeyer,lie  conceded  that  state 
statutes,  which,  discriminated  by>  giving  whites; privileges  denied  to  Negroes 
titrere  violative  pi  the  fourteenth  amendment,  and,  that  common' law  .principles 
wKifih  nia^e  a disUnctipn,  between  whites  and  Negroes  'yy^r*  ef(ua|ly  - uncot^T 
atjuifipital  .w*»en.  > bg.  • *hf?,  judiciary. _ .But,  he  said,  Congresses!  ; only 

power  of  enforcement- lay  in  an  appeal  to  the  federal  counts.  By  way, of  an  ex- 
ample, , he  hypothesized,  a,  decision  of  the  higljesf  court  of  a state,  that  the 
theater  manager  . could  exclude  a Negro  from  the  dress  circle  of  the  theater 
when  all  others  had  their  common-law  right  of  admission.  Such  a discrimina- 
tion, he  contended,  could  only  be  reached  by  subsequent  appellate  review,  and 
not  by  directly  penalizing  the  proprietors.4*  Thurman  brushed  off  the  sugges- 
tion Of  Senator  George  F;  Edmunds,  a Vermont  Republican  lawyer  who  had 
been  in. the.  39th  Congress  and  had  voted  for  the  fourteenth  amendment,  that 
the  principles'  of  the  Civil  Rights  Act  of  1860  justified  this  measure,  by  saying 
it  too  was  unconstitutional.  He  concluded  by  reiterating  that  Congress  could 
not  act  directly  on  individuals.4T  At  this  point,  Senator  John  Scott  rose  again 
to  suggest  that  Sumner's  bill  had  unconstitutional  provisions  and  defects 
which  warranted  its  return  to  the  Judiciary  Committee.40 

Sumner  sustained  :a  serious  blow 'on  January  25,  1872,  from  an, erstwhile 
ally,  Senator  Lot  M,  Morrill,  a Radical  Republican  Maine  lawyer  who  had 
figured  prominently  in  anti-slavery  measures  during  the  Civil  War;  and  who 
had  voted  in  favor,  of- -the  fourteenth  amendment  >in  the  Senate,4*- Morrill 
ridiculed  Sumner's  reliance  on  the  Declaration  of  Independence,  pointing  out 
that  that  document  could  not  be  considered  a source  of  legislative  powers. 
Similarly,  the  thirteenth  amendment  was  not  a source  of  power  since  it  simply 
was  a "grand  negation"  of  slavery.0*  The  fourteenth  amendment*  on  which  he 
expounded,  at  length,  contained  merely  a prohibition  on -the  states.04  The 

t ■ i ' ■---  -=--- - ■ - ■ ----- 

pendence,  although  that,  It  seems,  it  above /the  Constitution  in  the  minds  of  some,  It  Is 
riot  under  4 pluritoti  u»um.”  •'.•'•••  • • 

45.  Glob*  42/2, 4964?.  - / • • ; i 

46.  Id.  at  520-27.  \ 

47.  Id.  at  527.  •-  . '•  t • ' 

48.  Id.  at  530-31.  Both  Edmunds  and  Conklin#,  strong  Republican  supporters  of  the 
Sumner  amendment,  virtually  admitted  the  need  to  perfect  it.  Id.  at  531. 

49;  Cong.  Globe,  39th  Cong*  1st  Sess.  3042  (1866). 

50.  Glosb  42/2,  App.1-3. 

*51.  Id,  at  App.  3.  He  said : ' ‘ - 

I submit -that  in  no  proper  sense  can  the.  fourteenth  amendment.be  regarded  as 
a substantive  grant  of  power.  It  is  in  terms,  In  essence  and  effect,  a prohibition 
to  the  States.  Can  it.be  conceived  that  a'Simpfe  .interdiction  to  the  exercise  Of 
State  authority  can  properly  be  regarded  as  an  affirmation  of  a substantive- power 
to  the  General  Government?  The  occasion  of  the  fourteenth  amendment  discloses 
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privileges  arid  immunitto  clause  only  embodied  thebbjbcts  ^fthif  Civil  Right# 
Act  of  1866,  and  he  contended  that  it  did',  riot  .'include  inns, 

carriers,  theaters  or.  amusements,"  While  he  endorsed  PrelinghuysCn's  con- 


cession that  Congress  could  riot  enact 'a  law  regulating  * thfe  Various  places 
covered  by  the  bill,  Morrill  apparently;  could  not  accep(Frirfinghuy&n’i  con- 
clusion that  the  bill  only  required  equal  application  of  such  regulations  as  the 


states  imposed.  Instead,  he  asserted  his  belief  that  Sumner's  bill  was  an  un- 
constitutional  regulation  of  state-created  institutions."  He  concluded  by  at- 


tacking the,  opening  of  churches,  and  the  bill  as  a whole,  as  a violation  of 
states' rights/ and  "the  reserved  rights' of  the  people. . 

Sumner  could  afford  to  ignore  the  protests  of  a . Democrat  about  the  im- 
position of  social  equality,"  or  the  constitutional  doubts  of  a liberal  Republi- 
can," but  Mbrrill’s  attack  might,  if  Unanswered,  change  votes  in  a closely 
divided  Senate.  Sumner’s  reply  to  Morrill’s  constitutional  objections  was  char- 
acteristic. He  read  more  letters  from  Negroes  asking  for  tiie  bill  and  asserting 
grievances  about  discrimination."  Sumner  said  that  if  Morrill  saw  Negro 
grievances  "as  I see  (them],  he  would  find  power  enough  iri  the  Constitution 
to  apply  the  remedy/1"  When  Morrill  impatiently  pressed  him  on  the  Con- 
stitution, he  replied : 


iU  object  arid 'intent  TW  thirteenth  amendment  had  just  been  adopted,  inhibiting 
slavery,- but- leaving  the  freedmen  in  the  power  of  the  State. -Hence  the  necessity 
of  the  prohibition  of  the  States.  Thus  the  people  of  the  United  States  took  a power 
1 from  the  States,  but  it  by  no  means  follows  that  they  thereby  conferred  a power 
upon  the  Government  .of  the  UniteilStatcs.  The  exigencies  did  not  require  It,  it 
1 h submitted;  nor  1$  such"  inference  justified  fay  any  fair  interpretation. 


; SZ/ff.atApp.  3-4!  • ! 

What  are  the  privileges  and  .immunities  p(  the  citizens  of  the  United  States : I am  . . , 
not  inquiring  now  what  are  the  rights  of  persons  in  the  States,  but  what  are 
the  privileges  and  immunities  referred  to  in  the  Constitution  of  tbe.United  ' 
States?  Familiarly,  they  are  these:  they  are  the  privileges  of  one  citizen  to  enter  . 
another  State  ;lo  make  contracts,  to, sell,  hold  and  convey  property,  to  Inherit 
property;  and  to  be  protected  hi  person  and  in  property.  Perhaps  the  general  • 
privileges  of  citizens  of  all  . the  States  were  never  better  expressed,  never  more,  . .. 
concisely  or  authoritatively  stated  than  in  the  civil  rights  bill  to  Which  I have' 
adverted,  and  I will  read,  from  it  as  an  apt  statement  of  the  privileges  and  im- 
munities of  citizens  of  the  United  States.  It  declares  that— “All  citizens,  with- 
out regard  to  race  or  color/  shall,  have  the  same  right,  in  every  State  and 
Terfi  tory.  in' the  United  States’*” 

The  stupe  right,  to  do  what?  ;Ndt  the  same  "accommodation,. facilities,  advan- 
tages, arid  privileges'*  In  the  language  of  the  amendment  in  tnfa  common 
schools,  in  the  churches,  in  the  benevolent  institutions,  in  the  theateri.arid.plaqes 
of  amusement , not  that  but  "the-  anme  right  to  make  and  enforce  contract* ; to 
sue,  to  be ‘parties,  and  give  evidence;  to  inherit,  purchase,  lease/  sell,  hold,  and 
convey  real  and  personal  property;  and  to  full  and  equal  benefit  of  all  laws  and  . 
proceedings  for  the  security  of  person  and  property."  . ..  . . . 


S.  Gloss  ^2/2,  App.  4..,; , .,r 

. /d.  at  App.  5. 

55.  Such  a protestation  had  been  made  by  Senator  Eli  Sautsbury  of  Delaware.-  See 
id,  at  App.  9-SI.  Senator  James  W.  Nye,  a Nevada:  Republican,  ridiculed  this,  argument 


Scg  ft**'*!  706*  * 

5b,  See,  Glob  42/2,  703  (remarks  of  ^Senator  Carl  Schur*  of  Missouri).  ; 
57,/d.  at  726-27.  • • ..  - 

5&  /d.  at 736.  ’f  » * -1  Is*  o' 
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;i  Why*  sir*  /.the  Constitution,  ip  full  of  power;  it  is  overrunning  with 
power- 1 find  it  not  in  one  place  or  in  two  places  or  throe  places,  but 
' I find  it  almdst'everywhere,  from  the  preamble  to  the  last  line  of  the 
last  unendihetit. ...  I find  it,  still  further,  in  that  great  rule  of  inter- 
. pretatipn  conquered  at  Appomattox.  , . ,.I  say  a new  rule  of  inter- 
pretation, for  the  Constitution,  according  to  which,  in  every  clause 
and  eV^ry  line  and  every  word,  it  is  to  be  interpreted  uniformly  for 
humarr  rights.**  • 

Sumner  then  added: 

He  (Morrill]  finds  no  power  for  anything  unless  : it  be  distinctly 
written  in  positive  precise  words.  He  cannot  read  between  (he  lines;  - 
he  cannot  apply  a generous  principle  which  will  coordinate  every- 
1 thing  there  in  harmony  with  the  Declaration  of  Independence.*0 

After  a peroration  on  the  Declaration  of  Independence,  Supmcr  touched 
on  the  thirteenth  amendment  and  the  Civil  Rights  Act  of  1866.  He  drew  an 
analogy  between  the  constitutionality  of  that  statute  under  the  thirteenth 
amendment  and  his  own  bill,  contending  that  his  bill  was  necessary  to  abolish 
slavery.  After  a paragraph  of  generalized  rhetoric  on  the  fourteenth  amend- 
ment, he  returned  to  reading  correspondence  from  a Negro,  whose  constitu- 
tional analysis  was  as  imprecise  as  his  own.  The  constitution,  the  Senator 
urged,  made  everyone  equal.  Morrill,  he  charged,  had  delivered  an  “ancient 
Democratic  speech. " And  then  Sumner  concluded  by  threatening  Republicans 
with  loss  of  the  Negro  vote  unless  they  voted  for  his  amendment.*1 

Morrill,  offended  by  Sumner's,  accusation  that  he  made  “ante-bellum 
Democratic  speeches"  and  by  the  threat  of  losing  Negro  votes,  stated  that  the 
Judiciary  Committee  had  reported  against  the  bill  on  constitutional  grounds. 
He  then  ridiculed  Sumner's  use  of  the  Declaration  of  Independence,*1  and 
brushed  aside  the  thirteenth-amendment  arguments.*3 


SO.  Id.  at  727,  He  alio  said:  “The  power  to  do  justice  leaps  forth  from  ever]'  dame 
of  the  Constitution;  it  stands  in  every  word  of  its  text,  it  is  the  inspiration  of  the  whole 
charter " Id.  at  730, 

60.  Id,  at  728. 

61.  Id.  at  728-30.  , ' 

62.  Id,  at  730-31.  Hie  following  exchange  occurred; 

Mr.  MORRILL.  . . . Why,  that  the  .Declaration  of  Independence  is  necessarily 
in  the  Constitution  and  he,  insisted  thdt  the  Constitution  Ol  the  United  States 
should  be  interpreted  by  the  Declaration  of  Independence.  Docs  the  Senator  mean 
that?  ■ ;•  ' 

Mr.  SUMMER.  I do. 

Mn  MORRILL ; , . Then  I have  pretty  much  done  arguing  with  the  Senator. 
[Laughter]. 

Id,  at  730. 

63.  M.  at  730-31.  Morrill  said;  1 

The  third  proposition  Is  that  he  finds  ample  authority  under  the  thirteenth 
amendment.  If  he  does,  be  finds  what  no  one  else  ever  found  before;  and  the 
honorable  Senator  from  Massachusetts  is  utterly  mistaken'  if  be  supposes  that 
the  civil  rights  bill  was  drawn  from  the  thirteenth  amendment  at  all.  I said  the 
other  day,  and  I need  not  repeat  it  now,  that  I did  not.  question  the  constitu- 
tionality of  the  rivfl  rights  bill ; but  It  would'  have  been  constitutional  before  the 
thirteenth  amendment;  It  wae  not  drawn  under  that  amendment,  nor  does  (t  look 
to  that  at  alt  as  its  source  of  authority.  It  lookp  to  that  other  provision  Of  the 
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The  next  day,  Senator  Matthew  H.  Carpentdy  a Wisconsin  Republican 
lawyer  who  avowed  that  he  supported  Sumner's1  proposal  generally,  attacked 
the  bill,  as  it  applied  to  churches,  as  violative  of  the  first  amendment* Freed© rtl' 
of  religion,  he  contended,  permitted  all  sects  to  discriminate  on  the  basis  of 
race.  Mere  incorporation  did  not  give  the  government  the  right  to 'interferes 
“In  other  words,”  he  .said,  “I  think  the  ground  upon  which  this  common  right 
of  all  citizens  of  this  country  to  participate  in  the  benefits  of  benevolent  institu- 
tions should  be  based  is  not  whether  it  happens  or  not  to  be  incorporated,  but 
whether  it  is  supported  at  the  public  expense."*4  Yet  his  speech  did  generally 
give  aid  to  Sumner.  While’  he  endorsed  Morrill’s  criticism  of  SumnerVuse 
of  the  Declaration  of  Independence,  he  did  seek  to  rebut  Thurinaft’s  notions 
of  the  limited  remedies  Congress  could  adopt,**  Senator  Garrett  Davis,  an 
unreconstructed  Kentucky  Democratic  lawyer,  endorsed  alt  prior  constitutional 
arguments  against  the  bill>  and  added  some  dubious  ones  of  his  own.** 

On  February  5th  Carpenter  proposed  a major  amendment  designed  to 
prevent  the  rider's  application  to  churches  and  to  condition  regulation  of 
cemeteries,  benevolent  institutions,  and  schools,  on  the  existence  of  support 
from  public  expense  or  endowment  for  public  use,  as  opposed  to  regulation 
based  on  incorporation  alone.*1  After  some  generalized  debate  on  equality,** 
another  Republican  expressed  constitutional  misgivings  about  the  church  pro- 
vision.** Sumner  made  a spirited  defense  of  the  inclusion  of  churches.*  HIS 
prime  authority  was  once  again  the  Declaration  of  Independence^11  But  his 
irrelevant  rhetoric  only  magnified  Carpenter's  constitutional  doubts,  and  the 
latter  ridiculed  this  reliance  on  the  Declaration  as  a source  of  power  especially 
when  there  vyere  clear  constitutional  limitations 1S 

The  following  day,  Senator  John  Sherman,  the  Ohio  Republican  lawyer^ 
supported  Sumners  amendment  on  the  constitutional  theory  that  the  "privi- 


Coiutitutionm  the 'fourth  article,  which  provides  for  the  equal  privileges  and 
immunities  of  the  citizens  in  the  several  States.  That  is  where  It*  authority  Is 
found.  . , ■ i 

64,  Gross  42/2,  759*60.  See  also  id.  at  763:  “The  distinction  seems' to  me  to  be  broad 
and  dear  and  well-founded  between  those  voluntary  institutions,  whether  incorporated 
or  not,  which  we  ought  not  to  interfere  with,  and  those  great  institutions  which  are 

supported  by  law  .and  maintained  try  general  taxation."  

55.  Id.  at  761-62.  Carpenter’s  legal  theory  in  support  of  the  substance  of  the  bUl 
was  obscure.  He  dwelt  most  on  the  privileges  and  immunities  clause,  but'  identified  this 
as  protecting  the  right  to  enter  professions  and  avocations,  of  life,  conformably  with  the 
aril  Rights  Act  of  1866,  See  Tansill,  Arina,  Crutchfield  & Colegfove,  npm  note  % 
at  72.  His  allusions  to  equal  protection  of  the  law  are  too  brief  to  be  meaningful. 

• 66.  Grow  42/2.  763*67.  ' 

67.  Id,  at  8Ub  943. 

68.  /£  at  819-21.  / . ' . „ 

: 69,  Id.  at  821  (remarks  of  Senator  Henry  B,  Anthony  of  Rhode  Island),'  ->y< 

70.  Id.  at  822-26.  . _ , ■ 

7U  Ibid.  See,  for  one  of  the  many  examples:  "but  the  Dedaratfon  ha*  « supremacy 
grander  than  that  of  the  Constitution,  more  sacred  and  inviolable,  for  it  gives  the  law  to 
the  GMUlitutfoa  itself.  Every  won!  in  toe  Constitution  is  subordinate  to  tnt  Declaration, 
/dial  825.  r .. 

72,  Id,  at  826-27.  ! 
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lege*  and  immunities’’  designated  by  the  fourteenth  amendment  as  subjects  for 
Congressional  protection  were  all  the  common  Uw.  rights  in  the, country*  in J 
eluding  the: usd  of  inrut,  carriers,. and  churches.78  To  him,  such  privileges 
were  "as  m numerable  as  the  sands  of  the  sea.  You  must  go  to  the  common 
law  for  them.’?4- ■ •;  *-■  *' »-v*  ■'  • 


: ! * III.  * Emphasis  ok  ’PsiVilIeces  X^b  Immunities  * V 1 

These  initial  discussions  of  the  Sumner  rider  are  so  confusing  that  a 
brief  summarisation- may  be  appropriate  before. continuing  the  narrative., .Sum- 
mer's,defense  of  his.  proposal  rested;  on  a general  notion  that  the  , whole  . Con- 
stitution and 'the  Declaration  of  Independence  authorized  Congress  .to  addrits 
sanction: to  the  existing  law— that  institutions  created., or. regulated.  ;by;  law 
must  give  equal  treatment  to  ajl  citizens.  Some  of.  his  supporters,,  .such. as 
Senator  Sherman,  espoused  the  view  that  these  common-law  rights  were  among 
the  privileges  .protected  by  the  fourteenth  amendment.  But  Senator*  preling, 
hausen’s, support  for  the  bill  was  eyideutiy.bascd  on  his  belief  tt^t  *I,lVow|d.nQt 
dictate  the  regulations  to  he  imposed  by  the.  states,  but.  would  only  require 
that  such  regulations  as  a state  did  impose  on  an  institution  would  give,  equal 
protection  to  whites  and  Negroes  alike;  he, evidently  accepted  the  argument 
that  Congress,  couid  enact  measures  which  would,  ensure  . that  individual 
proprietprs  would  observe  the  state,  laws  without  discrimination.  On  the  other 
side,  Thurman  initially  argued  that  there  was  no  provision  in  either  the  body 
of  the  Constitution  or  the  fourteenth  amendment  which  authorized  the  .imposi- 
tion of  Congressional 'sanctions  upon  individuals  who  discriminated;  against 
potential  Negro  customers;  the  fourteenth  amendment  appliedtp  states,  not 
to  individuals.  Senator  Morrill,  himself  a Radical  Republican,  felt  that  what- 
ever common-law  rights  there  were  to  accommodations  atari  inn  .were  not 
“privileges"  of  a citizen  within  the  meaning  of  tlie  Constitution. 

With  Sherman’s  specific  espousal  of  the  view  that  the  Sunmer  bill  rested 
on  the  privileges  and  immunities  clause,  a subtle  shift  iri  the  debate  occurred. 
Whereas  the  previous  speeches  had  been  limited  to:  a general  exposition  of 
divergent  views,  the  speakers  nowbegan  a more  exacting  analysis  of  this  as- 
serted constitutional  basis  for  the  rider.  Of  course,  the  equal  protection  argu* 
ment  continued  to  appear  Intermitteritty^ 

A.  “No  Statf.fhatt . /.*.  ..  V .•  - 


In  ari  extensive  speech,™  Senator  Thurman,  a former  . Chief  Justice  of 
the  Supreme  Court  of  Ohio  and  a noted  constitutional  lawyer,  undertook  to 
challenge  the  premise  on  which  he  evidently  assumed  SumnerVproposal  de- 
pended—thatsince  the  places  covered  by  the  bill  wfre'  creatures  of  state,  taw, 


75.  At.  at  App.  26-M.  ( >•  • v 
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(heir  proprietors  discrimination  Wfi*  m -effect  a state  denial  of  the  privileges  of 

a Cltlicn.  ■ . , , . 

After  some  initial  cbninichU  about  the  rider's  potential  inerferepco  with 
private  property,”  ThUfmari  alluded  to  the  fact  that  the  legal  thebrit*  offered 
In  support  bf  th$  proposal  add  Its  ihbdiftcatloiis  were  incoisistCnf,  To  be 
within  the  coverage  of  the  bil>»  he  noted,  ccnietcne^,;  benevok-ht . institutions 
and  schools  must  be  supported  at  public  expense,  and  places  of  amusement 
have  to  be  subject  to  a government  license;  yet  inns  and  carriers  tire  also 
covered.  Inns  thepiselyes  were  not,  as  Sumner  had  declared,  "the  creature  of 
the  law,”17  In  Ohio,  under  a former  constitution,  inns  .were  Ikcns^dby  the 
courts  of  common  pleas,  but,  "since  the  adoption  of  the  present  constitution, 
every  man  has  just  the  same  right  .to  set  up  and  maintain  an  inuthat  he  fta? 
to  set  up  and. maintain  a shop  or  any  other  place  of  business  ; eo  . that  the  fnn  in 
Ohio  is  not  the  creature  of  law  at  all."  To  Thurman,  the  cominoridaw  duty  of 
innkeepers  and  carriers  to  receive  all  customer?  was  no  different  than  the 
.common-law  duties  of  members; of,  alt  other  occupations;  auph  common-law 
duties  did  not  make  the  proprietor  a “creature  of  the  law/'**  S\imncr,  inter- 
rupted him,  and  this  colloquy  occurred : ' • • . > 

Mr.  SUMNER.  My  language  was  “created  or  regulated  by  law." 
Further,  if  .1  do  not  interrupt  hi..i,  in  my  judgment,  I submit  it  to  the 
Senator,  the- innkeeper,  and  also  the  common  carrier,  has  something 
in  the  nature  of  a franchise  under  the  )nw.  Each  has  .peculiar  privi- 
. leges  and  prerogatives,  and  is  subject  to  pdeutiar  responsibilities,  the’  . , 
whole  being  the  franchise  which  he  derives  from  law,  and  wJiteK  is,, 
regulated  by  law.  The  argument  follows  that,  in  the  exercise  of  that  ...; 
franchise  he  must : conform  to  the  fundamental  principles  of  our 
institutions.  ' \ . 7 

Mr;  THURMAN.  If  the  Senator's  premise  were  true,  tltere  would 
be  great  risuMui  fbr  hfs  conclusion;  but  his  premise  is  not  tnic.;The  ’ 


76.  u.  at  Apj.. 27-#,  { - . . ' - ; . ■ , , ’ - . ’ • , 

77.  fit.  at  Ani>.  28  Thurman  had  characterized  htfmnert  principle  m claMineation 
in  the  bill  as  businesses  which  wen  “the  creature*  of  law,  or  mUertoaroecupatums  or 

tow^..«r«.ciw>ted. te-jaw.r.  V.V  / -VT-'  - ~ ■ 

. , 78.' /d,  at  App.  Thurman  said : : . ' . i ' 

‘ OuiLthen  my  frknd  will  uy,  "Dot!  notttotaw  apply  to  the  ihn?  TO  be  spre 
it  applies  to  the  inpi  ind  so  it  applies  t6  him,  ana  so  it  applies  to  me,  aho  ld  you,  - 
sir,  and  to- us  all.  When  he t toys  that  the  UW  applies  to  the  Inn,  andtoat  ft  is " 
part  of  the  COminon  Iqw  tltal  the  innkeeper  must  receive  every  *ucst  .wh^.li  not  , ‘ 

. an  improper  p .-.  fon  to  be  admitted,  and  must  afford  him  accommodation  if  he.  , 

' ' possess  accommodation  to  afford  hin>— when  be  says  that  is. the  coinmph  law  m. 
regard  to  inns,  he  docs  not  prove  that  the  inn  is  the  cfreauOn.of  lawj  to  only 
states  what  I*  die  common  law  in  regard;  to  the  duties,  of  an  mnkcepef just  as 
t tnlaht  chow  What  is  the  common  hlw  in  record' to  thetfutlri  of  ah  irttorrtey-sl* 


y, hi  refuse  mb  you  violate  my  tight  That  is  the  common  law  iyh  chjapphes  to  a 
man  whb  opens  a Store  for  toe  retail  of  goods,  j«st  as  toe  other  itommon- 
jawduty does  nof  pme..^  to  W the  t^toturk  to  thd ; ; 

a 7 7.-  (it  7 t .SviV, f!-.‘  .v  3J  .‘il 
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right  to  keep  an  inn  never  was  a franchise.  The  right  to  carry  goods 
never  was  a franchise.  What  is  a franchise?  A franchise  is  a right  that 
belongs  to  the  supreme  power  in  the  State,  in  a monarchical  govern- 
• ment  to  the  king,  and  which  he  is  supposed  to  grant,  or  does  actually 
. . grant  to.  the.  subject,  and  which  the  subject  of  common  right  does  not 

enjoy.  It  is  a right  derived  from  the  supreme  power  which  .the 
citizen  of  common  right  does  hot  possess.  If  a bitizen  of  common  right 
does'  possess  it,  it  is  no  franchise.  So  the  right  to  keep  an  inn  is  not 
a franchise,  because  every  citizen  of  common  right  may  set  up  an ; 

■ inn.™  j v • . .•  . , 

Thurman's  concession  that  ’'there  would  be  great  reason1  for  his  (Sum- 
ner's] conclusion"  if  innkeepers  did  have  a’  franchise  cents  to  have  been  made 
only  for  the  Sako  of  the  debate;  later,  Thurman  reiterated  his  belief  that  the 
fourteenth  amendment  applied  only  to  states,  not  individuals.  More  important, 
is  Sumner’s  implicit  acceptance  that  to  fait  within  the  regulatory  power  of 
Congress,  the  institutions  covered  within  the  bill  had  to  have  at  least  a legal 
franchise  Of  a quasi-monopoly  nature.  His  assumption  that  common  carriers 
had  such  a franchise  was  well  founded.  Indeed  such  carriers  often  had  such 
governmental  powers  as  eminent  domain,80  But,  although  inns  at  one  time  had 
a similar  legal  status,81  the  prevalence  Of  competition  had  largely  obliterated 


79.  Globe  42/2,  App.  29.  Thumutn  also  asserted  that  there  was  no  franchise  in  the 
case  of  a common  carrier, 
t 

Test 
Peculiar 
Wvuak 

venieae*  end  Private  Rights,  1 Law  J.  604  (1866),  calling  carriers  a "public  utility." 
For  some  representative  cases  about  the  monopoly  characteristics  of  commoh  carriers  and 
thetr  franchises  and  licenses,  before the  passage  of  the  Civil  Rights  Act  of  1875,  Perries: 
See  Youmr  v*  Harrison,  6 (3a*  130 r (1849) : Richmond  & L»  Turnpike  Road  v,  Rogers. 
62  Ky.  13?  (1864) ; Costar  v.  Brush,  25  Wend.  628  (N.Y.  1841) ; Pipkin  v.  Wynns,  H 

' *“  ™ ■ " ' 47  (S.C.  1822),  Railroads  j See 

*' Pennsylvania  R.R 

216  (N.Y.  1861). 


d v*  Hartford  Bridge  Ca,  17  Conn*  79  (1345) : Townserld  V,  mewett, 
,.)  503  (1841);  Smith  V.  karklni,  38  N.C  (3  tred.  Eq.)  613  (1845), ; 
ge  v.  New  Hampshire  Bridge,  7 N.H,  35  (1834)";  Newburgh  & C 
v.  Miller,  5 Johns.  Ch.  101  (N.Y.  1821):  Young  y- Buckingham,  $ Ohio 
* “ ~ * ‘ on,  15  N.J.  Eq.  481  (1856).  Turnpikes  and 


6 Miss.  (5  How.) 

PEscalaqua  Bridge 
Turnpike  Road  v.  h . 

485  U&32).  Canals:  See  Barnett  v.  joj^  ..  . ---  .......  . 

toll  roads:  See  Lexington  & O.  R.  Co,  V.  Applegate,. 38  Ky.  289  (1838) ; Commonwealth 
v.  Wilkinson.  33  MaSs.  (16  Pick.)  175/(1834).  Wwrw/:See  Martin  V,' O’Brien,  34 
Miss.  21  (1857);  Wiswall  v.  Hall,  3 Palae  313  (N.Y.  1832)  ; Liticolnv.  The  Volusia. 
6 Pa,  LJ.  469  (1846).  Steamboats:  See  Ufiited  states  v.  .The  Ech<^  25  Fed.  Cas.  974 
(No.  15,021)  (CC.N.D.N.Y.  1860).  ' ' 

81.  The  elaborate  steps  required  to  obtain  a license  for  an  English  inn  are  set  forth 
in  Tioswrll,  The  Innkeeper's  Legai,  Gun, a 29  (2d  «d.  1864).  A license  would  not  be 
granted  if  there  vyere  a sufficient  number  of  inns  already,,  so  competition  was  much  re- 
stricted.Vrf.  at  31.  For  a note  on  the  limitation  on  inns  lit  the  United  States.  _ see'  Earu, 
Stags  Coach  & Tay**n  Day*  31  (1900).  Cases  involving  the  requirement  of  hcmiing  for 
inns  in  the  early  period  of  the  United  States  include : Pettibone  v.  State,  19  Ala.  586  (1851)  j 
State  v.  Johnson,  65  Me.  362  (1876) ; Lord  v.  James,  24  Me.  (11  Shep.)  .439  (1844); 
State  v.  Fletcher, £ N.H.  257  (1830) ; CurUs.  v.  Stpte.  S Ohio  334  hM2),  In  most  states 
inns  were  licensed  at  an  early  date.  RtcpjEui,  Caphiers  I 583  (1869).  WAUolux,  Tttl 
Law  or  IttttS.Horcu  and  Boarding  Hour1-,*  33  (11888)  declared  that  under,  N.Y,  ,Lam 
of  1857,  ch.  628,  | 6,  to  obtain  a license  for  an  inn; 
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(he  privileged  character  of  inns  and'  hotels.**  Yet  evert  though  some  plftcert 
would  not  fit  his  premise,  Sumner  continued  to  insistthat  alf  inns  had  a 
franchise  and  thus  could  be  covered  by  the  legislation.  Apparently,  he  agreed 
that  a bill  regulating  institutions  not  so  franchised  would  be  beyond  the  scope 
;0f  Congress'  power,  even  in'  the  eyes  of  his  supporters.  This  rationale 'Would 
explain  Sumner's  constant  use  of  the  phrase  ‘-legal  institution,'*  and ' his  - con- 
finement of  the  bill  to  inns  and  carriers,  refraining  from  extending  it -to 
restaurants  and  other  businesses.**  ■'  ; ' ■ 

i The  next  day.  Senator  Orris,  S.  Ferry,  a liberal  Republican  lawyer  from 


The  commissioners  must  be  satisfied  that  the  applicant. Is  of  good  moral  character,  , 

! i has  sufficient  ability' to  keep  an- tori.; Lavt>n  or  hotel;  and  the  necessary  acconv- : 

modations  to  entertain  travelers,  ana  that  an  inn,  tavern  or  hotel  is  required  tor. 

■'  the' actual  accommodation  of  travelers,  at  the  place  where  such  applicant  reside* 
or  proposes  to  keep  the  same,  all  of  which  shall  be  expressly  stated  mthe  UceoM 
granted  by  the  board.  . . . . ; - -.j 

This,  of  course,  is  remarkably  similar  to  a modern  certificate  of  public,  convenience 
and  necessity  given  to  a public  utility.  See  73  CJ.S.  public  Util  Hits  I 44  And. in  State 
t.  Stone,  6 Vt  295,  297  (1834),  the  court  said  : . . . 

i’.1  The  persons  tntil  licensed  (as  innkeepers)  must  provide  suitable  refreshments, 
provisions,  and  accommodations  for  traveler*,  put  up.  a sign, , have  , a shed,  etc., , t 
and  hove  the  exclusive  privilege  of  keeping  suck  houses ....  Where  an  innkeeper 
has  been  duly  approbated  and  licensed,  and  paid  his  assessment,  and  is  engaged.  - 
in  his  proper  business,  it  equally  interferes  with  that  business,  if  another  person  . . 
either  keeps  a house  of  public  entertainment  oir  sells  liquor  in  Smalt  quantities.  _ 
(Emphasis  added.)  Sumner  knew  about  this.  Story,  Bailments  f 485  (5th  ed.  1851) 
states:  "In  many  of  the  States  of  America,  inns  and  Uvprns  are  governed  by  special 
statute  regulations,  and  tio  persons  arc  permitted  to  assume  the  busihets  of  keeping  them, 
unless  by  particular  license  from  the  public  authorities."  Sumner  ^edited  this  edition.  See 
Advertisement  to  the  Fifth  Edition  printed  immediately  following  Story  a Dedication 


82.  This  was  especially  true  in  the,  large  cities.  See,  e.g.,  tpopimonwealth  y.  Mttphell, 
2 Pkrs.  Eq.  Cas.  431,  437  (Pa.  1850)  mentioning  thfe  great  competition  _tofiottg  hotel!. 

..83.  Restaurants  were  sometimes  licensed  for  the  purpose  of  taxation, . See,  e.g.,  State 
v.  Hogan,  30  N.H,  268  (1855).  However,  they  were  not  typically  given  {my  exclusive 
privileges,  a*  were  inns.  The  distinction  between  inns  add  restabrants  was^well  tatowti 
during  this  period.  It  least  in  New  York  law.  Cromwell  v,  Stephens,  3 Abb.  Prac.  (N-5,) 
26  (N.Y.  1867)  i '.Carpenter  v.  Taylor,  1 Hilt  193  TN.Y.  1856).  See  also  Charp  to  Grand 
juiy,  30  Fed.  Ca*.  999  (No.  18.258)  (GC-N.C.  1875).  In  People  y.  Jpne«.  S4  Barb. ’311, 
317  (N.Y.  1863)  the  court  said:  "a  restaurant  where  .meals  are  furnished,  IS  not  an  inn 
or  tavern."  Sumner  was  familiar  with  New  York:  cases  defining  inns,  ka  he  quoted  from 
one  of  them.  Globe  42/2,  383.  Indeed,  he  was  probably  quoting  from  J 475(1)  of  .Story, 
Bailments.  which,  in  the  sixth  edition  (1856),  the  seventh  edition  (1863),  and  tlw  eighth 
edition : (1870)  quotes  in  tom  the  same  language.  from  Wmtermute  v,  Clark,  5 Sandf. 
212,  247  (N.Y,  Super.  Ct  1851),  especially  since  immediately  thereafter  he  quoted  from 
1 476  of  the  same  volume.  Globe  42/2,  383.  The  text  of  Story,  Bailments  M7cs(1) 
stated  r "But  the  keeper  of  a mere  coffee-house  » not  deemed  an  Innkeeper.  Since 
Sumner  edited  the  fifth  edition  of  Story,  Bailments,  published. M8Sl,he; mi  no  doubt 
familiar  with  this  statement.  See  Advertisement  to  the  Fifth  Edition,  printed  immediately 
following  Story’s  dedication  to  Dane.  .Likewise,  Sumner, emoted  from  ParwWi.Coi*- 
tracts.  See  Globe  42A  383.  It  Is  a little  uncertain  fTOm  the  paginetion  Which  edition 
or  editions  he  was  quoting  from,  since  the  quotation  from  Globe  42/2,  383,  third  column, 
top,  regarding  hotels,  to  page  627  of  Parsons,  corresponds  with  the.  first  edition,  while 
the  quotation  from  the  center  of  the  third  column.  receding  wwances.  ^to 
of  Parsomi,  corresponds  with  the  fifth  edition.  However,  alt  editions  stated,  flu*.* 
mere  coffee-house,  ...  or  eating-room  ...  Is  riot  an  inn.  1 Parsons,  Contracts^  623 
(lit  ed.  1853) ; 2 Parsons,  Contacts  145  (Sth  ed.  1866).  Suthner  also  qimtrd  from 
Kent,  Commentaries  596,  See  Gloss  42/2,  383.  So  ft  is  probable  that-Bumne*  knew 
the  difference  In  legal  Status  betwejm  an  Inn  qna  a restaurant.  A restaurant,  under 
, common  law.  did  pot  bar*  to  stfye  everyone.  Rror^i^  TntlUWorCA**ipiS  |S?1 
(1869);  "Red field  ! . . Ms)  a work  fotitft  as  itirtdafd  authority  In  lbs.™*** 

railroad  aUbmey.**  2 CONO.  RWJ.  App.  lro  (1874). 
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Connecticut,  attacked  the  bill.  Since  there  was.  a statecivjl  remedy  againU 
.carriers  mid  innkeepers*  a federal  remedy  was  unnecessary,  he  contended. 
After briefly.  denying  that,  theaters  had  to  admitall  customers,  but  without 
adverting;  to  authority/4  Ferry  attacked  the  bill,  for  including. cemeteries  and 
churches.and  then  turned  to  constitutionality.  He  dismissed  Sumner's  use  of 
the>  thirteenth  amendment  as  a "construction  so  extravagant  that  no  one  has 
followed 'him."'99  But  when  Ferty  turned  to  the  fourteenth  amendment,  Car- 
penter asked  him  whether  it  would  not  be  a denial  of  equal  protection  of  the 
laws  for  Mississippi  to  abolish  the  statute  punishing  murder  if  committed  on 


a black  man,  and  whether  Congress  could  not  then  act.  Ferry  protested  that 
Sumner's  amtndmenthad  not  been  argued  on  the  /theory  that  etaie  law 
rerriediw  fot  Negrocs  alone  had  beeii  abrogated. : State  law  remedies  for 
Negroes  as  welt  as  whites  existed,  he  urged;1  but  if  they  were  defective,  the 
remedy  lay  with  state  legislatures.9*  , 


The  first  major  modification  came:  when  the  provision  respecting  churches 
was  stricken  because  of  first  amendment  doubts  as  to  constitutionality,®7'  al- 
though as  an  additional  ground  Senator  Oliver  P.MortOn,  an  Indiana  Repub- 
lican, noted  that  even  incorporated  churches  were  “purely  [private]  voluntary 
organizations*'  not  licensed  by  the  state  or  within  any  power  to  regulate.91  - 


B.  ' The  "Privilegef*  Themselves 

' At  this,  jx>iht  ih  the  debate;  the'  chairman  of  the  Judiciary  Committee 
which  had  twice  killed  Sumner's  proposal  joined  Morrill  in  opposing  reliance 
ori  the  privileges  and  immunities  clause.SeWor  Lyman  Trumbull,  ,a  Repub- 
lican from  Illinois,  bi^an  by  criticising  the  whole  Sumner  proposal  as  a move 
which  would  hamper,  the  amnesty  bill.  But  then  he  went  on  to  distinguish  the 
proposal  from  the  Civil  {lights  Act:  of  1866,  which  he  had  framed,99  and  de- 
clared that  Congress  could  not  compel  equality  in  railroads,  His  colloquy  with  ' 

Senator  Edmunds  of  Vermont  follow® ’ ,l; 


Mr.  TRUMBULL.  As  to  riding  on  a railroad,  I think  that  the  Sena- 
tor from  Vermont  has  not  one  particle  more  fight  to  ride  on  a rail- 
)rOad  today  by ‘existing' law  than  the  blackest  man  In  the  land.  You 
heed  no  law  for  that,  . ^ . 

, ;Afr.  EDMUNDS.  Then  Congress  may  compel  equality,  may  It  not? 

. Mr.  TRUMBULL.  Not'ln  regard'to  these  matters.  ; \ 


84.  Giok  4272, 892. 


85. 14,  at  893.  See  alfoW.  at  8)0-711  ‘ 

86.  id.  at  893-941  See  alio  id.  A 894-96,  3256-57. 
,87.  Id,  at  896-97,  899.  . 9 ' 

88,  IJ.  at  .898,  Sfe  also  ^t  Ap|<,  43. 


, 89.  Tatuill,  Avim,  CrUtcf|  field  4 Colegrove,  Thi  Fourteenth  Xmthdment  and  R*e\ 
Property  Rights,  in  ,OPktf  OcCumfcy  vs.  Foacio  Mousino  U^ds*  the  Fouhtokih 

t $ r - i 
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Mr.  TRUMBULL.  Xn.  regard  to  the  rights  that  the'  indii 

vidbal  as  hum  and  hs  a freemanunderthe  Constitution  pf.the  VnHed  . 

States,  t think  we  had  a right  to  pass  the  civil  rights  bill.Itibbughtxb 
then,  and  think  so  how ; buM  thmfc  that  we  went  tctheVerge  cd  ton±  ' 
stitutional  authority*  went  as  far.  as  we  could  go.  We  intended'  ttftdh 
so,  and . I bdievi  that  wedkh  Butyouneed  no  such  tew**  thistOride 

OR  * railroad.^  /(■:  >i 'til  ..  J I .•  f<  p - <>  ■ f v f / i1  , y»  in  ■ » 5i!' 


A final  a^kj  Qti ' Sonnies  $0 

Nebraska  Republican,  on  the  ground  it  was  unnecessary  to  have  a federal 
femed^** ’arid  at1  lehgtti  a vote  was  taken.  This  vote1  restilted  in  a W,  28  to  28 
With  i 7 senators  absent,  All  thefrdmdcHats.the  liberal  R^UbifranSj’ahd  hiihbiil 
half  of  the  Southern  Republicans  opposed  SUmner.  The  Vfce^PiJesidtiht!  tikfif 
cast  a votilri  favof  bf  the  Sunirier  anietidtneht.*4 * * *  ‘ !i  ‘ : 1 


With  SUmner’s  amendment -addtd  td  the  amiieity  bill,  a humber  ofthd 
strongest  supporters  Of  aninesfy  aVOac'  to  state  that’tfitiy  would  Vote  against  the 
combined  bill  because  they  regarded  Sdmnef’s  mneridriienf  is  unconsti- 
tutional .**  Salisbury,  the 1 Delaware  Demccr»t, ' eiibn  attacked  the  $umtterJ 
amendment  as  opening  the^  dooV  tointerhational  cOmHriiihislri,**  A- vote  on  the 
combined  measure  was  then  taken,  but  its  nfargift  of  33:  to  19  wa*  lesStiun 
the  two-thirdsrequiredWpasa  theartinestybiliy*'  r 

The  Senate  returned  to  amnesty  on  May 8, 1872,  and  Sumner  immediately 
moved  -to  add  his  civil  rights  bill  to  the  amnesty  bill  which  had  passed  the 
House.*®  During  the  ensuing  debate,  Trumbull  attacked*  his  fellow  Republicans 
with  some1 *  warmth  Tot  loading " Sumner’s  measure  on  to  the  aniriesty  bill.  He 
exclaimed:  " ' -j  - 


I know  of  no  civil  right,  that  I have  that  a.  colored  man  hasnot,  and ; 
I say  it  is  a misnomer  to  talk  about  this  being  a civil  rights  Dili.,  '.  ■ ; ; 
Ikhow  of  rio  righttd  ride  Iriadir,  fib’  right  ‘tostdf>kt  ahotel.itoright’ 
to  travel  possessed  by  the  white  man  that  the  Colored  man  has  noh*1'  ; 


Trutnbtill  theii  decried  the  fact  that  "this ^‘that  has  gone  out  to Mii  country 
of  a supplemental  civil  rights  bilb 'which  libs  excited  the  colored  people  bf  this 
country,  induced  many  of  thrtii  tdthink  that  they  are  entitled  tO  sometights 
that  they  hhvonot  gOfc  has  only  tended  to  produce  mischief  aiid  excitement 
throughout  the  land.”*8  Trumbull  continued  on  to  assert  that  the  only  civil 
rights  were  those  contained  in  the  Civil  Rights  Art  of  1866:  : ■ ' ..  .■  t 


90.  Gum  42/2,901.  < 

91.  Mat  914.  ■ 

92.  Id.  at  919.  . . ..j;  ,r.  m ; 

93;  Id*  at  926*28.  But  Wilton,  Sumner’s  colleague  from  Uauachwetts, . found  the 
combination  more  palatable-  than  amneaty  alone.*  Ids. at. 920?21iu  ?{>«;•:...  .■ . 

94.  Thii  U not  an  historical'  anachronism.  Sets  Gu»i>42/&>  928.  Arid  Wiiaoohad, 
shortly  before,  referred  to ’the  Paris  Commune  aai*coaiiriUKistt.v;ld(  at  920.  ■' 

95.  Id.  at,928<29..v,  -’i  <i  ,fi  i:  tit  u it  <;  >*ii  ; ; ■ i 1 vu; 

96.  Id.  at  3181.  • .'i*n  ’.it  r-*.-  !f=?  •<  \:'fi  i?.  I'i.it*  viji 

97.  Id.  at  3189.  Trumbull  called  Sumner’s  amendment.  X Asocial  equality : Mftl  the ' 
next  day.  Id.  at  3254.  Hilt  It  juft  what  the  southern  Democrats  wereealling  it  - > 

98.  Id.  at  3190.  t>r! ’ 


I 
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Iunderstand  by,  thettrm"civil  rights,!’  righto  appertaining  to  the 
individual  as  a free,  independent  citizen  ;andwhat  are  they?  The 
right  to,  goa  fid*  come ; the  right  to;  enforce  contracts;  the  tight  to 
convey  his>  property ; the  right  to  buy  prt)perty-,~those  general  rights 
ttwt-bdoftg  to.  mankind  everywhere;  and  not  a privilege  that  is  con- 
ferred by  .a  corporation,  as  a college  lor  example.  We  havb.collegesin 
the  country,  and  a student  who  applies  there  and  pays  his  tuition  fees; 


you 

stand 


[ may  say,  has  certain  rights  there : but  they  are  not  what  I under- 
id  to  b&'embract&IH  the  general  broad  tcnti  "Civil  ‘Righto.”00'  > : 


Sberxpan  reminded  Trumbull  ^iat  the  latter,  had  autitored,  grid,  shepherded 
to  passage  the.  1^6  statute,  Sumner’s. proixjsai,  lie  stated,  gras  consistent  with 
that  law;  thc  supplement  was  pece^sary  because, colored  .people  were  fret 
quently  excluded  from  public  conveyances,  and  "from  various  other  facilities 


provided  by  the  public,  for  .public  use,”  vfliich  under,  common  law  they  had  a 
rigid  to  use,  Sherman  declared  that  the  rjg^t  .to.  travel  ill  a public  conveyance 
which  by  law  was  open  to  all  was  as  mu,;h  a civil  right  as  the  rights  protected 
upder  the,  1866  ^ct,  all.  of  which  were  the  "privileges  and. .immunities  of  a 
citizen.’?1?*  Sherman  d jd  pot  deny  the  right  of  one  with  private  property  to 
exdude  . whites,  or  Negroes  as  he  chose,  but,  as  to  rights  granted  by  common 
law,  which  state  courts  were  failing  to  enforce,  he  asserted  a federal  remedy 
was  necessary;101  ..  = .... 


This  [bill]  does  not  assert  ft  new  right'.  This  does  not  affirm  that  a ■ 
• negro  shall  have  now  what  he  has  not  a right  to  before  the/passage  ■ 
of  the  act.  It  only  supplement  the  old  remedy,  by -giving  him  an 
additional  remedy.10* 


Senator  Arthur  I.  Boreman,  a West  Virginia  Republican  jUwyer,  ob- 
jected to  'the  inclusion  of  cemeteries^  and , bji^Volent  associations  merely 
because  they  were  incorporated.  He  maintained  that  tpcorporatiofl  was  .?  mere 
matter 'Of  convenience,  and  that  "it  is  nevertheless  thefr  private  property,”  and 
that  "npbody  has,  a right  to  invade  ,that  property,  to  enter  .any  person  there 
without  their  permission,  under  the  existing  laws  of  the  States.”10*  In 
response.to  further,  assertions  that  the  bill  was  not  only  unconstitutional104  but 
unnecessary,10?  Sumner  retorted  that  the  bill  implemented  the  "great  principles 


and  promises  , of  the  Declaration  of  Independence. 


>»1M 


TT 


j 


\- 


99.  Id.  at  3191. 

100.  Id.  at  3192. 

101.  Id.  at  3192*93. 

102.  Id.  3192  > ■' 

103.  Id.  3195.  He  declared:  ■' 

For  one,  sir,. I. am;  Mot  willing  to  invade,  nor  shall  I,  by  the  passage  of  such  a 
law  as  this,  invade  the  private  rights  of  .-the  people  of  this- country.  There  is  no 
-bound  to  this ; thcrcfchoi  limit  I say  I .have  toe  right  with  my 'friends  to  buy 
property  where  tofelr  friends  and  mine  shall  be  interred;  whettithey  go  to- their 
long  home,  and  that  nobody  has  a right  to  invade  it,  It  is  as  sacredly  private  as 
my  own  homestead,  as  any1  other  piece  of  property  I may  own.  > . 

•i  IOS.Glom  42/2,s  3196,3249.  , ■ i .s ■ 

105,  Id.  at  3256-57;  .•  •••••dr  V.  ' 

106.  M at  3264.  ‘ . ; ■ U 


/ 


f 
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C.  The  Limits  of-  Congressional  Power  t Private  ^Property  ^ • > ■ , ■. . i . . , ; 

' Senator  GeorgeVkkers,  a MaryiaridDemoctatlclawyer,  then  'Objected 
that  there  was  no'  power'  iO  the  federal’jgovemment  to  interfere  With  cemeteries 
and  benevolent  associations  simply  because  incorporated  by  states;  and  moved 
to  strike  these  institutions  from  the  rider.  Boreman  immediately  renewed  his 
previously  unheeded  objection  to  this  part  of  Sumner’s  bill  by  reaffirming  his 
remarks  of  the  previous  day  that  incorporation  does  not  convert  a private 
association  into  a public  institution,  or  alter  the  fact  that  their  property 
remained  private1  ptoperty.  Sumner's  Coverage  of  private  'corporations  Was 
objectionable,  he  stated,  because  "this  provision  is  a direct  Invasion  of  private 
right,  and. a violation,  if  not  of  :the  letter,  of  the  spirit  of  the  Constitution  of 
the  eburitiy.M,OT  > "!  “ ' ’ -■ 

At  that  point,  Senator  Morton  requested  that  the  anferidment  be  re-read. 
Senator  Roscoe  Conklmg,  the  New  York  Republican  corporation  lawyer,  who 
evidently  kid  not  theretofore  been  listening  carefully,101  fhen  arose  to  state 
that  apparently  there  was  a wrong  location  of . words, . and  that  only1  tax- 
supported  institutions  Ought  tp  be  covered.  His  proposed  modification,  to  that 
effect  would  even  go  further  than  Vicker’s  proposal.  Morton  concurred.  The 
following  colloquy  then  occurred : / 

Mr.  SUMNER.  Yes.  Allow  me  to  ask  the  Senator,  though — I take 
his  idea— whether  the  term,  "incorporated"  is  not  equivalent  to 
"authorized  by  law  r . 

, Mr.  CONKLING.  It  is  equivalent  tp  "authorized  by  jaw  but  the 
Senator  will  observe  that  he  or  I,  in  his  State  or  mine,  may  under  a . 
general  act  or  a special  charter  go  on  and  organize  an  institution 
which  he  and  his  friends,  a little  group  of  Individuals,  ladies  perhaps,  - 
endow.  Many  such  exist  in  my  own.  State.  It  is  their  private  property. 
Nobody  else  has  anything^m  the.  world  to  do  with  it . . ...  I will  take 
for  illustration  an  institution  established  for  the  benefit  of  those  un- 
sound of  niind.  I have  one  in  my  mind  now  for  persons  Whose  minds 
are  diseased.  It  is  established :by  private  funds,  to  be  sure;  but  it  is 
established  under  law. , . . It  i?.a  m$re  voluntary  private  adventure 
' of  humanity,  if  I may  so  say,  Of  those  engaged  in  it. 

Mr,  EDMUNDS.  Just  as  if  it  were  a personal  establishment. 

Mr.  CONKLING.  Just  as  if  it  were  a personal  establishment.  Now, 

. the  criticism,  the  Senator  from  Massachusetts  will  see  on  the  lan- 
guage as  it  stahds,  as  just  as  broad  os  it  might  have  been  before  in 
reference  to  the  school  question.  Some  Senator  on  the.  other  side  has. 
said,  if  you  establish  equality  of  rights  in  reference  to  atl  benevolent 
institutions  merely  Iiecause  they  are  incorporated  you  invade  private 
righto,  without  any  reference  to  color  at  alt.  That  question  does  not; 
come  in,  but  it  is  an  Intrusion.  You  thrust  people  into  it  who  do  not 
belong  there  at  all.1'4 

107.  It t.  at  3265,  See  also  Vicker'i  objections,' tt..  at -App,  43. . 

10§,  He  had  not  even  heard  who  had  proposed  the  amendment.  See  tt.  at  3265, 

109.  GtiOw  0/2,  3266. 


tilVIIiRlGHTrS 


732 


Sumner  readily accepted ^Cdnklfng’s  modification,  thus  Strikingall  non-tax* ' 
supported  charitable  and  cemetery  corporations  from  the  rider  and  deleting 
the  fact  of  incorporation  as  a basis  for. compelling  hon-discrimination,  Indeed, 
Sumner  even  accepted  Boreman’s  modification  that  tax-supported  cemeteries 
and  charitable  organizations  must:  be  "of  a public  character”;  to  be  covered.1.** 
But  when  Vickers  suggested  that  institutions  "authorized  by  law”  should  not 
be  included,  unless  of  a public  character,  Sumner  disagreed.  He  gave  as  an 
example  Harvard  College  and  Amherst  College,  which  were  • authorized  by 
law  although,  not  tax-supported,  which  he  wanted  to  irffclude.  Boreman  had 
previously  made  this  distinction : 

There  is - a marked  difference  between  institutions  of  learning  and 
cemetery  companies.  To  institutions  of  learning  authorized  by  law  all 

Eersons  arc,  invited.  To  a cemetery  company  owned  by  private  stock- 
olders  all  persons  are  not  Invited,  nor  can  they  go  without  per- 
mission, unless  it  is  given  them  by  this  law.111 

A vote  was  taken  on  adding  Sumner's  civil  rights  amendment,  as  modified, 
to  the  amnesty  bill,  and  a 28  to  28  tie  resulted.  Once  again,  the  Vice-President 
broke  the  tie  in  Sumner's  favor.119  A vote  oh  the  hniriesty  bill  combined  with 
Sumner's  bill  resulted  in  32  yeas,  22  nays,  and  it  failed  for  want  of  a two- 
thirds  majority.11* 

The  deadlock  was  finally  broken  during  Sumner’s  absence  in  an  all-night 
session.  Republican  partisans  of  amnesty  first  passed  a limited  independent 
bill  covering  only  public  inns,  licensed  places  of  amusement,  and  common 
carriers,114  after  rejecting  a Democratic  motion  to  strike  out  theaters.118  They 
then  decisively  rejected  a motion  to  add  Sumner's  original  bill  to  the  amnesty 
bill,  and  passed  the  limited  measure  overwhelmingly,1!8 ; . 

Sumner's  disappointment  was  boundless.  But  his -Republican  colleagues 
told  him 'plainly  that  this  "half  loaf"  was  better  than  nothing  and  "it  was 
perfectly  evident . . . from  the  expression  in  the  Senate  at  that  time  that  it 
was  all  we  could  get  at  this  .session -of  Congress.”111  Since  the  limited  measure 
was  not  acted  on  by  theHouse.the  civil  rights  bill  died  for  that  session.118 

IV.  Emphasis  oijj  Equal  Protection 

When  the  First  Session  of  ths  Fbrty-Third  Congress  met  otiDecetnbe/ 1, 
1873,  two  important  events  Had  occurred  which  Were  to  influence  significantly 

HO.  M.  at  3267.  : •••  •’  ••••*''  • 

111.  ibid. 

112.  Id.  at  3268. 

113.  Id.  at  3270,  V , 

114.  Id.  at  3730,  3736. ' 

115.  Id.  at  3735.  • ' • 

116.  Id.  at  3738.  ' 

117.  Id,  at  3739  (remarks  of  Senator  Frederick  A,  Sawyer). 

118.  A brief  attempt  was  made  to  revive  it  in  the’ House  Of  Representatives  in  the 
Third  Session  of  the  Forty- Second  Cotifress,  but  this  too  failed.  Owa  Gtos^  ttJ  Con|f. 

3d  Sew.  8546  (1872).  ' ; 
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the  course  ofdebateoh  the  civil  rights  biil.Thc  first  wasthe  re-election  of 
President  Grant  and  a Solidly  Republican  Congress,11*  The  second  was  the 
decision  in  \heSIaughter-HouseCases,lv>  in  which  ttie  Unit&  .Sfot4*  Supreme 
Court  sharply  reminded  the  bar  .that  the  tpuHecntli  arriendinehtj  ani|  partic- 
ularly, the  privileges  and  i immunities  clause,:  was  not  as  broad  as  the  . "sands 
of  the  sea"  or  the1  common  latv,  and  that  the  amendment  did  not  radically 
change  the  whole1  theory  of  federal-state  ' relations.1 3,VThe  Court’s  decision 
thus  tended  to  mute  the  argument  that  Sumner's  bill  could  rest  on  a general, 
unspecified  constitutional  basis  or  on:  the  privileges  and  immunities- clause 
alone.  Instead,  most  of  the  debate  now  centered  on  the  constitutional  basis 
originally  urged  by  Frelinghuysen  and  other  supporters  of  the  bill*— the  equal 
protection  clause. 

A.  The  House  Debates  > -<  . ; • 

Debate  first  commenced  in  the  House,  where  a copy  of  Sumner's  bill  had 
been  previously  introduced!1**  Congressman  Benjamin  F,  Butler,  Republican 
Chairman  6^  the  Judiciary  Comtnittce,  commenced  his  advocacy  of  tWbill  by 
stating: 

[TJhe  bill  gives  to  no  man  any  rights  which  he  has  not  by.  law  now!, H 
; unless  some  hostile  State  statute  has  been  enacted  sgfdnst  Kirn.  He ' 
has  no  right  by  this  bill  except  what  every  member  on  this  floor  and 
every  man  in  this  District  has,  and  every  man  in  New  England  has, 
and  every,  man  in  England  his  by  the  common  law  and  the  civil  law  ' ; ' 

. of  the  country.  Let  us  examine  it  for  a moment.  Every  man  has  a ! 

. right  to  go  into  a public  inn.  Every  man  has  a right  to  go  into  any  . 
place  of  public  amusement  or  entertainment  for  which  a license  by 
legal  authority  is  required.  He  has  a right  to  tide  in  "any  line  of 
stagecoaches,  railroad,  or  other  means  of  public  carriage  of  passengers 
> or  freight,"  and  to  be  buried  in  any  public  cemetery ; or  he  has.  a right ; . 
in  any  "other  benevolent  institutions  or  any  public  school  supported  ... 

In  whole  or  in  part  at  public  expense  or  by  endowment  for  public 
. use'— that  is,  while  he  behaves  hitnself  aftd  pays  therequisite  cost, 
charges,  and  fees.  and  he.  has  a fight  of  action  now  against  evenr  man  : 
who  interferes  with  that  right  unless  there  is  Some  state  of  hostile 
legislation.  . . 

Now,  then,  we  propose  simply  to  give  to  whoever  has  this  right  taken 
away  from  hjm  the  ipean$  of  overriding  that  state  of  hostile  legis-  : ■ 
lation,  and  of  punishing  the  nian  whotakes  that  right  away  from  him.  - ! 
This  is  the  whole  of  that  bill.1**  ,, 

119.  The  42d  Congress  had52  Republicans  in  the  Semite  to  1 7 Democrats  and  five 
ethers.  The  House  bad  124  Republicans  and  104  Democrats,  with- five  others.  Hie -Senate 
composition  of  the  43d  Congress  remained  unchanged,  but  the  House  increased  to  194 
Republicans,  92  Democrats,  and  14  others.  U.S.  Bureau  or  Census,  Historical 
Statistic*  op  thi  United  Statu,  Colonial  Turn  to  1957,  691  (1950); .- 

120.  85  U.S.  (16  Wall.)  36  (1873).;  / . 

121.  See.  TansiU, -Awns,  Crutchfield  & Colegtore,  JHfrm  note  89,  at  76-80,  85.  . 

122.  2 Omo.  Ktc.  97  (1873V  . 

' 123.  /rf..at  340.  - • - . . - ; :•  • 
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To  rebut  the  constitutionalarguments  against  the  bill*  Butler  stated : : 

^1  legislation*  therefore,  that  seeks  to.  deprive  a/well-behaved  citizen 

of  the  United  States  of  any  privilege  or  immunity  to  be  enjoyed,  ' 
and  whteh  ha  is  entitled  to  enjoy  in  common  With  other  citizens,  is 
■ - ■■■  against  constitutional  enactment; . . . No  State  has  a right  to  pass  any 
: law  which  inhibito  the  full  enjoyment  of  all  the  rights  she  gives  to  her 
citizens’by  .discriminating  against  , any  class  of  them  provided  they 
offend  no  law.1*4 

Butler's  initial  explication  of  the  bill  sounds  much  like  that  of  Sumner, 
his  Massachusetts  colleague.  Once  again  the  implication  is  that  all  men  have 
a right  recognized  at  common  law  to  receive  equal  treatment  at  the  inn,  train, 
and  licensed  place  of  public  amusement.  Butler  in  particular  should  have  been 
aware  that,  at  least  with  regard  to  theaters,  it  was  not  a universally  accepted 
rule  that  proprietors  had  to  admit,  all  who  would  pay  the  price  of  admission  ;u* 
two  Massachusetts  cases  had  held  directly  to  the  contrary13*  and  it  appears 
that  Sutler  himself  was  the  attorney  for  the  unsuccessful  Negro  plaintiff  in 
that  case.13*  Butler  might  be  excused  for  failing  to  mention  what  hq  may  have 


124.  Ibid. 

125.  It  is  true  that  in  Donnell  v.  State,  48  Miss.  661,  681  (1873),  the  court  said:  “So, 

too,  all  who  applied  for  admission  to  the  public  shows  and  amusements,  were  entitled  to 
admission,  ana  In  each  instance,  for  a refusal,  an  action  on  thd  case  lay;  unless  sufficient 
reason  Wfcre  shown.”  However,  this  case  did  not  discuss  any  of  the  prior  authorities  on 
theaters*  and  it  is  believed  that  the  above. statement  does  not  in ■ fact. represent  the  then 
current  state  of  the  law.  For  example,  it  would  be  difficult  to  reconcile  the  foregoing 
statement  with  the  right  of  a theater  proprietor  tp  expel  even  a ticket  holder.  Burton 
v.  Schcrpf,  83  Mass.  (I .All.)  '133  (1861);  WoodV.  Leadbitter,  13  M.’ft  W,  838,  153 
Eng.  Rep.  351  (1845).  The  first  case  indicating  that  a ticket-holder  could  not  be  expelled 
was  Drew  v.  Peer,  93  Fa.  St;  234  (1880).  Moreover,  current  legal  thinking  does  not 
appear  to  support  Donnell  v.  State,'  supra.  Charge  to  Grand  Jury,  30  Fed.  ,Gis.  1005 
(No.  J&260)  (C.GW.D.  Tenn.  1875)  comments  on  a. decision  of  the. Superior  . Court  of 
Cleveland,  Ohio,  to  the  effect  that  a theater  owner  could  exclude  Negroes.  Note,  Placet 
of  Amusement— Rights  of  Ticket-Holders,  7 Albany  L.J.  225  (1873),  and  Note,  The 
New  York  Civil  Righto  BUI,  8 Albany  L.J;  3 (1873)  both  indicate  that  places  of 
amusement  need  not  admit  all  persons.  A Handy-Book  on  tab  Law  or  thr  Drama  anp 
Music  45-51  (London  1864)  has  an i;  extent jve  discussion  on  thq;  right  of  ticket-holders, 
but  no  mention  of  any  right  to  buy  a ticket  or  be  admitted.  See  also  Note,  The  Law  of 
the  Theater,  12  CzNt.  L.J.  390  (1881);  Indeed  the  common  understanding  seemed  to  be 
that  eVeii  ticket-holders  had  few  rights  Which  management  wad  bound  to  respect.  Note, 
The  Right i of  the  Theatre-Goers,  12  Wash,L.  Rip.  449  (1884).  Moreover,  only  a few 
years  later,  it  was  held  that  a theater  could'&jjmit  whom  it  wanted.  Pearce  v.  Spalding,  12 
Mo.  App.  141  (1882)  i Purcell,  v,  Daly,  19  Abb.  N.  Cas.  30L  (N.Y.1886).  The  point  was 
finally  settled  fat  Wollcott  v.  Shubert,  217  N.Y.  212,  111  N.E.  829  (1916).  It  thus  appears 
that  the  statement  In  Donnell  v.  State,  did  not  reflect  the  then  current  state  of 

126.  Burton  v.  Scherpf,  83  Mass.  (1  Alt.)  133  (1861);  McCrea  y, -Marsh, v 78  Mass. 

(12  Gray)  211  (1858).  .■  ■ 

127.  Burton  ▼,  Scherpf,  supra  note  126,  The  original  papers  on  appeal  in  this  case 
are  to  be  found  in  the  Social  Law  Library;' Boston.  In  these  papers,  one  Butler,  attorney 
for  toe  plaintiff,  attempted  to  sustain  the  verdict  below  by  arguing  that  McCrea  v. 
Marsh,  supra  note  126,  was  distinguishable  on  the  ground  that  ;■  “The  contract  was  wholly 
or  in  part  executed.  The  purchase  and  sale  of  the  tickets  made  a- contract  between  the 
parties  which  had  been  fulfilled  so  far  as  the,  ticket  gave  any  rights  , to  PIff.  Tt  had  been 
redelivered  by  PJff.  and  received  by  Deft;  amt  PIff.  was  in  the  enjoyment  of  his  rights 
obtained  thereby*  when  he  was  assaulted  by  Deft.”  Butler  also  noted:  “Thc  case  finds 
that  the  plaintiff  was  ejected  from  a public  Hall  in:  the  presence  of  an  audttnce  after 
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cons idered  an  aberrational  ruling,  at  least  If  he  were  attempting  to  dementi* 
strate  the  general  recognition  of  the  common*  !aw  rights  as  a basis  for  asserting 
that  such  rights  were  privileges  of  a citizen,  a concept  which  he  may  have  had 
in  mind.  Bat  the  claim  for  a universally  accepted  common-law  rule-r-inspite  of 
the  Massachusetts  decisions — is  much  more  significant  when  considered  to- 
gether with  Butler's  defense1  of  the  constitutionality  of  the  bill  Although  not 
labeled  as  such,  Butler's  was  an  equal  protection  argument  which  assumed  that 
all  states  accepted  his-  conception  of  the  common  law,  and  therefore  that 
deprivation  of  the  rights  > of  ,a>  Negro  was;  wherever  it  occurred;  a state 
approved  abrogation  of  his  common-law  rights.  By  refusing  to  recognize  the 
Massachusetts  exception  to  his  rule,  Butler  may  have  contributed  to  the 
eventual  ruling  of  the  Supreme  Court  that  the  Civil  Rights  Act  of  1875  was 
unconstitutional!  For  as  finally  drafted,  the  bill  proscribed  discrimination  in 
Inns,  hotels  and  similar  establishments.  But  if  a state  permitted  discrimination 
on  any  arbitrary  basis,  a federal  law  proscribing  discriminSticriwouId  not  be 
one  assuring,  the  equal  protection  qf . tfie  laws  and  would,  not  therefore  be 
authorized  by  the  amendment.1^ 

Various  Democrats  read  extensively  from  the  Slaughief^fiouse  Cases  to 
show  Congress' lack  of  power:  to:  pass  the  bill,12®  Congressman  Joseph  H. 
Rainey,  :a  South  Carolina  Negro  Republican,  complained  that  Negroes:  were 
discriminated  against  in  restaurants,180  hotels,  conveyances,  amusements, 
churches  and  cemeteries*  Although 'hot  a lawyer,  Rainey  found  power  to  pass 


having  bought  a tJcktt  of  ad mission  ind  entered  the  Hall  for  the  purpose df  afttt&irig  a 
concert  to  which  all  classes  of  people  wereinvited  and  from  which  npne , were  excluded 
by  the  public  notices.”  Butler  also' argued:  "How  does  this  cause  diner  from  that  pf  a 
passenger  who  having  paid  his  fare  upon  a railroad  and  entered  thdfcar  is  forcibly  elected 
therefrom.  Moore  v.  Fitchburg  R.R.,  5 Gray  465."  Defendant-appellant's  short  statement 
of  points  simply  says:  "Upon  the  facts  reported:  the  Deft  says  that  this  actroh*. cannot 
be  maintained  because  the  Plff.  had  onty'a  parol  license  to  go'into  and  remaio.ln  the 
concert  room — that  Deft  revoked  the  -license,  and  used  no  more  force,  upon  pjtTs,  refusal 
to  leave,  than  was  tiecesrary  to  remove,  him.  Wood  vrLe*dbitter,  13  M.,  4 W,  838, 

The  leading  lawyer's  directory  of  this  period  isLivingstonVUrnffd  States  Law 
Register,  which  was 1 published  in  successive  editions  'from-  184ftf  to  • 1860.  Gut  of  1909 
MmuShusetts  lawyer v there. are  only,  two  listings  for  Benjamin  Kv3ut!er,  #Re,jn  the 
firm  of  Butler  and  Webster  in  Lowcjl,  Middlesex  County,  and  One  in  the  firm  of  Butler 
and  Green,  Boston,  Id.  at  384,  388.  Congressmiui  Btitler  hAd'  two  bfficet  ’daring  this 
period,  one  iti  Lowell  and  the  other  In  Bostoh,  eathwfth  a different  partner.Hoi.rwAM, 
Stormv  Bsw  Butles  18  (1961) ; Tsefoussb,  Ben 'Butte*  28  (1957).  In  addition,  re- 
search among  the  Butler  papers  in  the  Manuscripts  Division  of  the  library  of  COngrcsj 
reveals  a letter  from  Green, in:  Boston  to  Webster,  dated  September  22,  1859,  about  legal 
business  of  the  firm  of  Butler  and  Webster.  Thebe  is  another'  fetter  of  Marcri‘26,  1861, 
fmm  A.Bi. Cutler, to ttiw  law  firm  of  Butler  and.Webster.  Butler's  Dipryjor  l^.on  the 

at  for  February  8,  I860,  shows  payment  of  rent  for  bis  Boston  office.  Since  fie  was  the 
/ “B.  F.  Butler”  practicing  law  in  Massachusetts  at  the  tim&'and  since  Uiecsfearose  In 
Lowell,  his  . home  town,  there  seems  to  be  little  doubt  that  the  listing  of  ”B.  F.  Butler"  as  ■ 
attorney  for  the  plaintifF  Is  In  fact  Congressman  Benjamin  F,  Butler. 

_ 128.  See  also  2 Coko.  Rep.  341  (1873),  .where  Bptj^r  himself  agreed  with,  another 
Congressman  that  the  federal  remedy  was  only  cumulative  with  the  state  remedy. 

129.  Id.  at  342  ; 2 Como.  Rec.  375-76,  370-60,  383-85.  4054)7  (1874),.  < 

130.  Restaurants  were  not  included. in  any  draft  of  the  bill,  either  in  the  Senate  or 
House.  Cates  distinguished  them  'from  inns,  end  there  was  no  common-law  date  to 
admit  alt  prisons  to  a restaurant.  See  note  83  tuprv.  . 
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thebillirt  aU  fifteen  amendments to  -the 1 Constitution/*1  OneDemocratie  lawyer 
from  'Virginia'  noted ; that'  his  state'  had  no  laws  regulating  conveyances  or 
• places  of  amusement,  and  hence  the  feder al  government  could  not  interfere.1!* 
-'<■>  ’ii'The  bill  was,  next  defended  by  Congressman  RobertB.  Elliott,  a Negn> 
lawyer  from  South  Carolina,  who  denied  that  the  Slaughter-House  Cater 
.prevented  Congress: from  passing  tlie  civil  rights  bilLi The  decision  was  dis* 
titiguishable,  he  stated/ since  !'the  question  which,  was  before  the  court  was 
not  whether)  a State  law  which  denied  to  a particular  pbrtioq  of  her  citizens 
the  rights  conferred  on  her  citizens  generally,  on  account  of  race,  color,  or 
previous  condition  of  servitude,  was  unconstitutional  because  in  conflict  with 
the  recent  amendments.”1**  Elliott  denied  . 

that  this  Congress  may  not  now  legislate  against  a plain  discri- 
mination made  by  State  laws  or  State  customs  against  that  very  race  ■ 
for  whose  complete  freedom  and  protection  these  great  amendments 
were  elaborated  and  adopted. . . . that  the  evils  of  which  we  complain, 
our  exclusion  .from  the  public  inn,  from  the  saloon  and  table  of  the 
steamboat;  from  the  Sleeping-coach' on  the  railway,  from  the  tight  of  ' 
sepulture  in  the  public  burial-ground,  are  an  exercise  of  the  police 
power  of  the  .State.1*4  i( 

The  Slaughter-Houje  Cases  were  decided  on  the  ground  that  a.  state  could 
legislate  to  protect  public  health  and  safety.;  but,  he  said  exclusion  from  public 
fans,  conveyances,  schools  and) cemeteries  was  a violation  of  so  much  of  the 
fourteenth  amendment  as  provided  that  ('no  State  shall  'deny  to  any. person 
within  its  jurisdiction  the  equal  protection  of  the  laws,’  ” apd  that  “all  denial 
of  the  equal  < protection  of  the  laws,  < whether  State  or  national  laws,  is 
forbidden,”***  Ejlioit  added ; .. 

, ' ; The  fourteenth  amendmerttdoes  not  forbid  a State  to  deny  to  .alt  its 
citizens  any  of  those  rights  which  the  State  itself  has  conferred/  with 
certain  exceptions,  which  are  jpolnted  out  in  the  decision  which  we  are 
examining,  what  it  does  forbid  is  inequality,  is  discrimination,  or,  to 
. , use  the  words  of  the  amendment  itself,  is  the  .denial  ‘to.  atw  person 
within  jta  jurisdiction  the  equal  protection  of  the  laws/ If  a State 
dentes  to . me’ rights  which  are  common  to  all  her  other  citizens,, .she 
- violates  this  antendmetit,1  unless  she  can  show,  as  was  shown  in  the 
. Slaughter-house  cases,  that  she  -does  it  in  the  legitimate  exercise  of 
her  police  power.  If  she  abridges'the  rights  of  all  her  citizens  equally, 
unless  those  rights  are  specially  guarded  by  the  Constitution  of  the 
United. States/  she  dpe?  not  yfqlatd' thfc  amendment1**  ..\ 

The  civil  rights  bill/  he  urged,  conferml  .no  hew  rights,  but  dimply  dealt  with 
state  imposed  discrimination.-  ■ - ' - ' ■ < 

' ■ '■  - — ' ' >■  ■ ■■  -.'-I.1-  -i-i  ■ j-  ■ *■  j, ■ 

131.  2 Coxc.  Rac,  343*44  (1873)  i ■ • ' . i . . : . ■ 

' 132.  2 Onto.  Rzc.  373*76  (1874)/  He  also  Mud  tint  white*  were  octal  tonally  ejected 
from  railroad*.  Id.  at  377.  / , w ■ 

' 133.  Id,  at  4p& 

■ 134. /Md.  * ' ■*.  ■ [ : , ■'  ‘ r 

■ 133. 76,  at 409,  ( • ‘ • 

136.  /Mf.  ••  ••  r.  /•••  ••  ' 1 • ht. 
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Next  to  speak<  wasCfongressmanWilllamLawf  ence;  a fomforOhlo  Estate 
judge1  and  a Republican'  who'  Had  .voted1  for'  the,  fourteenth  amend merit.  • He 
indorsed  Elliott’s  remarks.  and  then  proceeded  to  set  forth  h is  own  ifonsti- 
tutional  analysis,  replete -with  legal  quotations  and  citations.  All 'the  rights  in 
ft*  bill  were  already  ^rotected  by  publid  law/he  began : ..  ,.f , . 


I 


It  should  be  obseryed  that  the  billdoca  not  give  pr, propose,  to  give 
pr  create  any  right  where  hone  existed  before ; but  it  supply  . declares 
that  wherever  public  rights  already  exist  by  law  in  fovor  of  citizens 
. generally,  none  ,s|nU  be  excluded  merely  pn  account  of  race  or 

As  a source  of  congressional  power  to  pass  the 'bill,  he  adverted  to  . the  privi- 
leges and  immunities  and  the  equal  protection  clauses  of  the  fourteenth  amend- 
ment. Hethen stated : •* 

The  object  of  this  provision  is  to  make  all  men  equal  before ' the  (dvr. 

If  a State  permits  inequality  in  rights  to  be  created  or  meted  out  by 
citizens  or  corporations  enjoying  its  protection  it  denies'  the  equal 
protection  of  the  laws.  What  the  State  permits  by  its  sanction,  haying  ; 
the  power  to  prohibit,  it  does  iii  effect  itself.1*"  . , 

;■  J|  ..  f’  J . ■ ■ i5.  * ■ ■■  1 ' -.r  ■ - */'t 

Taken  out  of  context,  the  .third  sentence  of  .this,  quotation  wpqld  indicate,  that 
Lawrence  took  the  view  that  a state  was  obliged  to, enapt  antj-jliscniinii^tion 
laws.1®"  But- his  intended  meaning  became  ^parent  jater  in  ,the  sj^f^ftw 
advocating  a raje  o/ ‘liberal  construrtion'’  qfjthe.^on^titutipn,  jUiwrencejSm^: 

: Adopting  this  rule,  then,  the  word -‘laws*  must  include  rail  laws which  r ,1 
. prevail  itva  Sute--r<pnstjtotions,  treaties,,, statutes,  epnwon>w,;;r 

■ ' i i * * " if  i ...  - 1 


mternational  law — in  brief,  all  laws. 

■ ■ -Jir*'  i ■ . * ;■  f r-  ■ :J  . :■  J ill  ; ■ 


■It:  it-  i'lix  ^ 


enforce  or  secure  the.  equal  fights  designed  to  be  protected.There  are 
sins  ofoipissioh  as  well  ascbriipiission.  A State  which  omits  to  secure 
fights  denies  them ; ;■  r.f ! ; •’  -'v' - 


By‘ the  common  iiwft'iaihe' duty  of  common  carriers  of passengers 
and  freight  to 'carry  all  orderly  and  wellHMnditioned  persons; '.  ; . 
[Quotation  from  Story  omitted.],  ! .-.v  •.  >*  1 ; ! 

And  ho  iaW-bObk  has  Ventured  to  Say  the  color  of  the  person  offering  ' ■ 
gpbds  is  any  groundfor  refusal.;. . . (Quotation  from  Story  omitted.) 

The  fourteenth  amendment  <Jectar«i,  ih  effect;  that  hb  State  'shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protcction  of  the 

137,  Id*  at  412.  - 

138*  Ibid.  In  the  tame  vein,  be  said:  "Alii  these  acts  proceed  upon  the  idea 'that  if 
a.  State  omits  or  neglects  to  secure  the  enforcement  of  equal  rights  that  it  ttenier  the 
equal  protection  of  the  laws  within  the  meaning  of  the  fourteenth  amendment.  • «. Jdt-414. 

liT Compare  Bell  vl  Marylind,  W8  -UdK  22S,  JOMMIOM; )<<**»«$  H con- 
curring) : Horowitz.  Fo*fttt*lh  t Amendmtmt  Asftett  of  RatM  0fii.lMniflM  M 
Privet/  Housing,  Caw.  U Rtf.  f,  25  tu9S  (1064).  V 
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, laws  ;*  that  is,  th«  equal > benefit  Hi  these  principles  of  common  law 
shared  by.  and.  existing  forL  thq  protection  of  citizens  generally,  . Still 
more/  it  declares  that  'Congress  shall  enforce  this  equality  of 
■'  privileges*"  ' ' : ; -- 


-■■1  * , 


Lawrence  then  declared,. that  public  institutions  supported,  by  taxatiop 
should  make  equal  provision  for  all,  because  the  fourteenth  amendment  requires 
equal'  benefits  from  the  laws  which1  create  them.  By  the  same  reasoning,  he 
conduced  that  there  was  a right  ' >, , 

to  ah  equal  participation  ih  the  benefit  to  result  from  the  law  regu- 
lating common  carriers.  And  this  principle  applies  to  every  public  ■ 
benefit  enjoyed  by  citizens  generally  under  or  by  reason  of  public 
law.4*1  ‘ . _ , 

He  then  launched  into  a lengthy  discussion  of  the  legislative  history  of 
the  fourteenth  amendment,  quoting  copiously  from  speeches  of  the  period.  He 
stated  that  the  amendment  was  designed  to  embody  the  principles  of  the  Civil 
Rights  Act  of  1866,  and  discussed  at  length  cases  and  other  materials  dealing 
with  discriminatory  state  statutes  h>  show  the  "eyijT.  to  be  avoided.  He 
concluded,  citing  more  cases,  that  ‘ in  passing  the  bill  Congress  was  simply 
enforcing  thb  fourteenth  aiiiendment.*4*  J ; ‘ ' *’  ‘ 

' Representative : Williarit 1 jf.  Pitrman,  a Florida  Biepiibltean  lawyer  who 
sp^orted  the  bill,  described,  asi- examples  of  the  state  statutes  which. the  hill 
Was  desifeiiwTfo  ptbveht,'  several  ;hypbtheticai  dcts  of  a “stttes-rights  legis- 
lature"' which  excluded  oubof-state  residents  from  inns,;  poor,  .people  from 
publidydicensed  places  bfamuiemerit,  Methodists  from  commoh  carriers;  and 
Negroes  from  all  of  these.?4*  He  alleged  that  statutes  excluding  Negroes  from 
such  placed  sverd  “virtually  in ’Existence  in;  niost , of  the  States  of  the ' tJnion, 
especially  in  the  .^optliem, .States, , jit]  is  the^hostile;  pretended  legislation 
that  the  passage  of  the  bill  under,  consideration  will  wipe  out”14*'!  , : 

A Virginia  Republican  then  spokie,  justifying  the  bill  because  a “hotel 
is  a legal  institution,  originally  established  by  common  law  and  , still  subject 
to  statutory  regulations;,  railroads  are  legal  institutions, .chartered  apd  vested 
with  all  their  rights  by  •legislative  ejywtments  But  iCongressnifih ; 3V|ilton 

1.  Southard,  an  Ohio  Democratic  lawyer,  declared  that  the  Civil  Rights  Act  of 
1866  provided  all  of  the  privileges  and  immunities  to  which  Negroes/ were 
entitfed;W  and  .another.  Democrat  denied  that  any  state  statute  existed  barring 
Negroes  from  public  apcpmijtqdadionq.W,. , ■ - ; > i;,  ■ j vi  I 


..  "|-1— ■ i I i (Ij.dji;.  « l|  I >1.  Il«||  III  .III  !■«.  !»«.lili 

140.  2 Coho.  Ric.  4T2  (*l674).  

141.  Ibid. 

■■  142.,  W.  *141344.  ■ .J'i  -::t 

•(r=t  143.  Id*  at  423*34.  O ■ i.  •i’t  ■ i" 

. ,M44.  Id.  at  434., .... 

. 145.  W.  at  427\(renj*rki,by 'Rep.  WillbtmiH.  JH.  Stowed),  i 
140.,/fc  et  App.  1-3.  '.  I ■>  i.y.-i'-' 

)47.  Id.  at  454  (remarks  by  Rep,  John.D.  C Atkins). 


J 
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■t)  . ; Butktri  closed  the  debate  by  praising.  EUiott’s  arialysis  of  the  constitutional 
points i.  He  stated  that  while  the  Democrats  fconcededthat  Negroes 1 had  all'  the 
rights  .of  the  bill,  “because  of  prejudice  the.  States  will  not  enfprce  them.,,,,# 
Inhere  states  enforce  the  rights,  the  federal  bili  will  remain  inoperative*  he 
noted,  but  where  the  states  do  not  do  their  duty*  the  federal  courts  .will 
intervene.  The  bill  was.  then  returned  to  the  Judiciary  Committee,?48  , 
Several  days  later;  .-a'  Negro  congressman  complained  that  he and  his 
colleagues  were  not  served  in  hotels,  railroad  edrs,  and  restaurants.1*0  On 
January  17,  1874,  Congressman  Robert  Hamilton,  a New  Jersey  Democratic 
lawyer,  stated  that  the  bill  was  unconstitutional  because  "the  Constitution  does 
not  act  upon  corporations  or  individuals ; they  are  not  prohibited  from  making 
a distinction  between  citizens:  in  their  relations  with  them,  nor  is  any  power 
given  to  Congress  to  enact  laws  upon  that  subject.*'181  After  discussing  the 
limited  nature  of  the  privileges  and  immunities  clause  . of  the  Fourteenth 
Amendment,  he  ended  with  a:  long  quotation  from  the  Slaughter-House 
Carer. 188 

B.  The  Senate  Reittmes'Ils  Consideration  . 

Debate  on  Sumner’4  bill  in  the  form  in  which  if  had  been  anhexedto  the 

' : - ■ ' ■ "i  i ’ l f J - ■ * ' ' ' ■ ' ' ' ' 1 i ■ \ . j 

amnesty  bill  began  in'  the  Senate  on  January  27,  1874.  Senator  Ferry's  sug- 
gestionthat  the  bill  be  referred  to  the  judiciary  Committee,  wasopposed  by 
Sumner  who  urged  that  it  already  had  received  extensive  consideration  in  the 
Senate.  He  appealed  f6r  immedifite  consideration  and  adverted  to  the  Declara- 
tion of  Independence,  and  to  "the  outrages  to  which  the  colored,  race  are 
exposed  ...  in  travel  and  at  hotels."188  Ferry  replied  that  the  Sumner  bi)l  was 
unconstitutional.184,  . r 

Edmunds,  who  had  previously  been  a staunch  supporter  .of  Sumner,  now 
arose  to  concur  in  the  proposal  that  the  bill  be  referred  to  the  Judiciary  Com- 
mittee. While  supporting  equal  rights,  even  he  suggested  that  some  of  Sumner’s 
drafts  had  been,  in  excess  of  the  constitutional  power  of  Congress.  Stewart  of 
Nevada  joined  in  these,  constitutional  doubts.188.  Both  Edmunds  and  Stewart 
were  Republicans  who  had  voted  for  the  fourteenth  amendment.  Frelinghuyseq 
agreed  that  the  bill  should  tie  referred,  notwithstanding  Sumner 's  objections, 

148.  /if.  it  457.  1 f; 

149.  Id,  at  458.  . -v.;  , •,  • . 

150.  Id.  at  565*07.  (remarks, of  Rep.  Richard  H,  Cain).  Restaurants; were  not  in- 

eluded  in  the  bill,  which  in  itself !*  significant,  since  complaints  were  made  of  discrimina- 
lion  therein,  However,  there  was  no  common-law  duty  to  serve  all  people  in  a'  restaurant; 
hence  although  such  discrimination  was  keenly  felt,  Congress  felt  it  lacked  constitutional 
power  to  alleviate  it  See  note  85  npro.  ’-;■■■  ■ - -■?' 

• 151.  Id,  at  741. 

152.  Id,  at  741-42. 

155. 14.  at  946. 

154.  Ibid.  , 

155.  Id.  at  947.  ' 
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>and  Morrill  of1  Maine'  joined1  ini%;ifcnow;  his  constitutional 'objections  to 
SomneWs  blll.l6*  Ultimatelyj  the  bill  was  referred  to  the;  Judiciary  Committee, 
f|OnMarch  U,1874;  Sumher  died,  leaving  as  his  last  request the  passage 
0$  His  tiivil  rights- bilt.1”'  Frelinghuysen  rejportedifftbnr)  the'  Judiciary  Coni- 
'mittee 'in  virtually  unchanged  form'  on  April ‘29,  and  opened  debate1  by  finally 
narrowing  hs'Constitulloiial  bfiSis  td  the  equal  protection  clause  of  the  four- 
teenth amendment.  He  thrice  declared  that  "this  bill  therefore  prope rly  secures 
equal  rights  to  the  white  as  well  as  to  the  colored  race/'lc9After  denying  that 
"social •equality'-  was  involved;  he  explained: 

This  bill  does  not  disturb  any.  laws,  whether  statute  or  common, 
relating'  to  the  administration  of  inns,  places  of  public  amusement, 

< ‘ i schools,  institutions  of  learning  or  benevolence*  or  cemeteries;  sup- 
r ported  in  whole  or  in  part  by  general  taxation  (and  it  is  only  to  tjiese 
that  it  applies),  excepting  to  abrogate  such  laws  as  make  discrimina- 
tion on  accouht  of  race,  color;  or  previous  servitude. 

Inns/  places  of  amusement;  and  public  conveyances  are  estab- 
lished and  maintained  by  private  enterprise  and  capital,  but  bear  that 
intimate  relation  to  the  public,  appealing  to  and  depending  upon  its 
patronage  for  support,  that  the  law,  lias  for  many  centuries  measurably 
regulated  them,  leaving  at  the  same  time  a wide  discretion!  as  to  their 
administration. in  their  prpprietqrs,.  This  body  of  law.andjhisdjs-  . 
cretion  are  not  disturbed.by  this  bill,  except  when  the  one  or  the  other 
7 discriminates  on  account  of  race^  colo?,  or  previous  servlhidb.  : 

- b - ' As  the  capital  invested  in  -inns,  places  of  amusements;  and  public 

,-  conveyances,  is  that,  of , the  .proprietors,  and  as  they,  alone  can  know , : 
what  minute  arrangements; the!r, business  requires,  the  discretion  as  . 
to  the  particular  accomhioditiorV  to  be  given  to  thegiiest.  the-  traveled 

- - and  the  visitor  is  quite  wide.  But  as  the  employment  these  proprietors 

Save  selected  touches,  the  public,  the  law  demands  that  the  accomipo- , 
ation  shall  be  good  and  suitable,  and  this  bill  adds  to  that  require- 
ment the  condition  that  no  person  shall,  in  the  regulation  of  ' these 
■ ^ employments,  be  discriminated  against  merely ; because  he  is  an 
American  or ,im.  Irishman,  a German  or  a cplored  man.169  ..  . 

: - Next  he  turned  to  the  constitutional  question;  He  justified  thd : bill  Utider 
three  heads : (1 )“  the  three  post-Givi!  War  amendments  combined  With  recent 
history,  (2)  the' privileges  and  immunities' clause  and  (3)  the  equal  protection 
clause  - Of  the  fourteenth  amendment.  ■ After  quoting  copiously  froth  the 
Siaughttf-HwsfCasii,  he’said:  ;/ 

It  wiii  be  claimed  that  it  is  not  one^of  the  privileges  of  a citizen  of  the. 
United  States  to  visit  inns  or  theaters. . . . that  a State  may  prohibit 
them  all.  To  that  I agree.  This  hill  does  not  saji  that  a State  shall 
’afford  any  of  these  benefits  to  a citizen  of  the’ United  States,  ' . , . 

But  it  is  one  of  the  privileges  of  a citizen  of  the  .United  States,  as 
such,  not  to  be  discriminated  against  -on  account  of  race  or  color  by 

156.  Id.  at  W9?  : 1 !“  ■ ~ 

157.  14.  at  4786  (remark!  by  Rep,  Alonzo  I.  Ranjier),  ‘ 

158.  14.  at  345J.  ! 

l», /g.  at  3452,  ; ' . . i - 
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the  liW  of  » State  relatingto  inns,  schools,*  &t.,  or  in  the  adminib-'***? 
tration  of  any  institution  depend  ingupon  the  law  of,  a Statf:1^  r, 

Frdinghuysen  then  went  on- to  declare  that’ no  state  could : make  any 
discrimination  in  its  laws  against  a' class*  whether  such  discrimination  caused 
injustice  or  hardship  or  not,  because  this  would  violate  the ( equal  protection 
clause  of  the  fourteenth  amendment:  He  concluded  that  equal  protection  of  the 
laws  was  a privilege  likewise  protected  under  the  privileges  and  immunities 
clause.  Therefore,  he  argued,  although  a ptate  could  change  its  laws  es  it,  sees 
proper  in  regard  to  inns, ; public  conveyances  and  places  of  amusement,  a state 
could  not  discriminate  against  any  of  Its  citizens.  The  remedy  must  be  directed 
at  business  owners  because : ,t  , * . < , 

We  cannot  deal  with  the  States  or  with  their  officials,  to  compel 
proper  legislation  and  its  enforcement;  we  can  only  deal,  with  file 
offenders  who  violate  the  privileges  and  Immunities  of  citizens  of  the 
United  States. ...  as  you  cannot  reach  the  Legislatures,  the  injured 
party  should  have  ah  original  action  in  our  Federal  courts,  so  that  by 
injunction  or  by  the  recovery  of.  damages  he  could  Have  relief  against 
the  party  who  under  color  of  such  law  is  guilty  of  infringing  his 
rights.1"  ' 

Thurman  fose  and  stated  that  the  bill  was  not  only  unconstitutional,  but 
that  it  would  oust  the’ state  courts  of  cdnirnon-lawr  jurisdiction.1**  Conkling, 
however,  rebutted  that  the  bill  would  merely  give  Negroes  an  alternative 
remedy.193  Oh  May  20,  Senator  Daniel  ;D.  Pratt,  an  Indiana ' Republican 
lawyer,  who  supported  the  bill,  affirmed  that  although  under  state  law  Negroes 
discriminated  against  would  be  entitled  to  civil  action  for  damages,  this  bill’ 
provided  “a  mire  efficient  remedy,"191 

Thurman- then  renewed  his  oft-repeated  constitutional  objections.  He 
noted  that,  like  other  parts  of  the  Constitution,  the  fourteenth  amendment  was 
directed  ohly  to  the  ‘States;  and  not1  to  private  individuals.  In  response  to 
questioning,  > he  stated  that  Congress  could  enforce  the  amendment  by  pro- 
viding judicial  review  of  cases ' involving  claiihs  arising  thereunder,183  The 
fourteenth  amendment  is  directed  to  state  laws,  yet  he  objected  the  bill  is 
aimed  at  the  action  of  private  individuals.199  In  response. to  more  questioning. 


160.  Af.  at  3454; 

161.  Ibid.  It  is  interesting  to  note  that  Section  4 of  the  bill  punished  state  officers  who 

discriminated  in  selecting  people  for  jury  duty,  Id.  at  3451.  This  provision'  was  ultimately 
found  constitutional.  See-  Ex  parte  Virginia,  100  U.S.  339  (1660).  It  is  possible  that 
Frellnghtiyseri  might  have  either  provided’ a remedy  by  way  of  punishing ’judges  who 
discriminated,  or  appellate  review  in  the  federal  courts  in  such  cases.  See  Strauder  v. 
West  Virginia,  100  U.S:  303  (I860).  . 

162.  2 Conc.  Rec.  3455'  (1#4);  ' 

163.  Id.  at  3456,  •' •••;■ 

164.  Id.  at  4082.  ... 

165.  Id.  at  4083-85.  ‘ ; 

166.  /d.  at  4085:.:  ■ • . 

"No  State  shall  make  or  enforce  any  Law  which  shall  abridge  the  privileges  or 

immunities  of  citltens  of  the  United  States."  Dobs  this  bill  deal  With  any  aucb 
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he  declared  that  the  Slaugh  Ur -Ho  use  Casts  had  clearly  shown  that  the  federal 
privileges  aiid  inimunities  did  ndt  embrace  the  businesses  in  the  bill.107 

> The;  next  day,  Morton  of  Indiana  addressed  himself  to  the  argument 
urged  by  Thurman  that  Congress  lacked  power  to  pass  the  bill  because  the 
fourteenth  amendment  was  directed  only  at  state  action.  He  pointed  out  that 
it  was  possible  to  enforce  the  amendment  only  by  acting  on  individuals : 

We  cannot  arrest  or  punish  a State  for  the  violation  of  this  amend* 
ment,  but  we  can  punish  any  person  who  undertakes  to  violate  the 
. ; amendment  under  the  cover  of  a State  law.  We  [can]  take  from  any 
official,  from  any  person  who  undertakes  utideK  cover  of  State  . ... 
authority  or  under  any  pretense  to  violate  the  right  of  any  person 
under  this  amendment,  all  protection  and  cover  of  the  State  law.19* 

The  equal  protection  clause  of  the  fourteenth  amendment,  he  continued, 
meant  that  all  persons  must  be  given  the  equal  benefit  of  the  laws  : 

Every  discrimination  against  the  negro  as  a class  is  denying  to  them 
the  equal  protection  of  the  laws.  For  example,  if  a State  should  pass 
a law  forbidding  to  negroes  the  right  to  bring  suits,  in  court,  to.  sue 
for  debts, , . . these  things  would  be  denying  to  them  the  equal  protec* 
tion  of  the  laws.  If  the  colored  man  has  no  right  to  bring  a suit  in 
court  for  the  collection  of  a debt,  3 thing  that  does  not  pertain  perhaps 
to  his  personal  safety  at  all,  yet  it  is  denying  to  him  the  equal  benefit, 
the  equat  protection  of  the  laws.19* 

Senator  Augustus  S.  Merrimon,  a North  Carolina  Democratic,  lawyer, 
asked  Morton  whether  the  right  to  attend  a theater  was  one  based  on  United 
States  citizenship.  Morton  like  nearly  everyone  else  thought  that  .theaters,' 
were  legally  open  to  all  and  answered  in  the  affirmative,179  The  fourteenth 

- : law  of  a State?  No,  sir,  it  does  loot  profess  to  do  so.  It  is  not  aimed  at. any  law 
of  a State.  It  is  aimed  against  the  acts  of  individuals ; it  is  aimed  against  keepers 
of  theaters,  keepers  of  Circuses,  keepers’ of  hotels,1  managers  of  railroads,  ita£e-  ; ' 

• coaches,  and  the  like.  There  is  not ' one  single  sentence  :in  the  whole  bill  which  ; 
is  leveled  against  any  law  made  or  enforced  by  a State.  The  Constitution  says 
that  no  State  shall  make  or  enforce  any  such  taw.  This  bill. says  to  a State 
; “Although  you  do  not  make  any.  such  law,  although  you  do  not  enforce  atiy  such 
' law,  although  your  law  is  directly  the  opposite,  although  you  punish  every  man 
who  does  any  one  of  1 the  acts  mentioned  in  this  bill,  and  ^punish  him  ever  so 
severely;  yet  the  Congress  of  the  United  States  will  step  in  and  under  the  clause 
of  the  Constitution  which  says  that  you,ihe  State,  shall  not  make  or  enforce  any 
such  law,  we,  the  Federal  power,  wilbiefae  the  man  whom  you  have  punished 
for  this  very  act,  and  will  punish  him  again;  we  will  treat  the  keeper  ,of  a*' 

’.  theater  as  the  State;  we  will  treat  the  hptdkeeper  as  the  State;  we:  Will  treat 
. the  railroad  conductor  as  the  State;  we  will  treat  the  stage-driver  as  the  Stater  1 
1 and  although  you  may  have  punished  each  and  every  one  of  these  men  for  the 
very  acts . enumerated  in  this  bill,  we,  under  the  pretense  that  the  States  do 
make  or  enforce  a law  which  deprives  a citizen  of  his  equal  privileges  and  im- 
munities, will  seize  that  citizen  again  and  subject  him  to  a double  punishment  for  - < 
the  offense  for  which  he  has  already  suffered,"  That  is  what  this  mil  is;  and  no 
sophistry  can  make  it  anything  else.  / ■ ■ 

167.  2 Cong.  Rec.  4087-88  (1874). 

168.  /d.  at  App.  358.  ^ 

169.  Id,  at  App.  359.  This  illustration  was,  of  course,  taken  directly  fromthe  Civil 
Rights  Act  of  1866,  14  Stat.  37,  42  U.S.C.  I 1981  (1964). 

178.  2 Cons.  Ric.  App.  369  (1874).  He  stated:  \ 
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amendment,  Morton  added,  “prevsna  any  State  from  making  ahy  odioii^  duK 
crimination  against  any  class  of  tpeoplc/^  He  gave  as  an  example  a;  stati  law 
forbidding  a colored  man  from  entering  railroad  cars.-  Ho  justified!  punishing, 
private  individuals  on  the  theory  that  in  discriminating  they:  were  acting  wider) 
cover  of  such  a law.  To  declare  :the  law  void  would  not  punish  the  wrongdoer 
who  was  enforcing  the  state  discriminatory  law.  Hence  a penal  offense  against, 
individuals  was  needed*  He  concluded  that  public  conveyances  . were  public 
institutions  like  schools  or  courts,  to  which  all  persons  were  equally  entitled.1** 


On  the  following  day,  Senator  John  P.  Stockton*  a New  Jersey  Demo- 
cratic lawyer)  who  had  been  denied  a seat  in  the  39th  Congress,  and  was 
therefore  not  around  to  vote  against  the  fourteenth  amendment,  agreed  that  the 
bill  simply  re-enacted  the  comnlon-law  rule  as  to  carriers  and  innS.  He  Spe- 
cifically adverted  to  the  fact  th^t  inns  were  licensed  by  the  local  cqurts,Mf  and 
yet  protested  against  any  interference  with  the  innkeeper's  right  to- regulate  his 
guests.1*4  After  quoting  copiously  from  the  Slaughter-House  Cutes,  he  de- 
clared that  “the  whole  operation  of  the  [fourteenth]  amendment  . . . is  to 
prohibit  State  legislation  from  a certain  kind  of  legislation,  precisely  as  by  the 
Constitution  it  is  forbidden  a State  to  pass  an  ‘ex  post  fatfo  law  * *nn 

Senator  James  L.  Alcorn,  a Mississippi  Republican  lawyer,  justified  in- 
cluding theaters  In  the  bill  because  “the  theater  is  a licensed  institution,*'  and, 
interestingly  enough,  launched  into  an  extended  defehsif  of  the’  utility  of 
theaters,114  Probably,  this  was  a reaction  to  the  prevalent  notion  .that  places 


of  amusement  were  public  nuisances,  which  should  admit  as  few  people 
as  possible.177 : He  also ; defended  inclusion  of  hotels,  as  necessary!  to'  the 

A theater  is  a place  of  public  amusement,  licensed  by  law,  carried  V>n  under  the 
regulations  according  to 'which  theaters  or  such  places  are' generally  conducted, 
and  it  ii  a place  to  which  any  decent,  respectable,  well-dressed  person  hat  a 
right  to  be  admitted ; and  any  discrimination  against  him.  on  account  of  his  color 
on  the  part  of;the  State  where  that. theater  is.  located  is  a diwrimlnatipn  which 
that  State  is  not  allowed  to  make,  $?.  in  regard  to  . traveling  in  the  epige-coach 
or  upon  the  cars.  If  a' State  is  at  liberty  to  exclude  a colored  man  fronTthe  cars 
■ on  account  of  his  color  in  traveling,  then  it  has.  the.  power,  to  make  an  odious. 

' discrimination  because  of  race,  the  very,  thing '.that  the  fourteenth  amendment 
Intended  to  stamp  out.  . , . . .,  ...  • . , : 

171.  M at  App.  360. 

'.  172.  w: at  App.  360-01.  - 
173.  Id.  at  4144.  Me  said;  . 

The  innkeeper,  tv  the  common  law  of  England  and,  by  the,  common  law,  of '.most 
of  the  States  of  this  land,  altered  by  statutes  of  the  States  v.  . but  very  slightly, / 

!:oes  to  the  county  .court;  he  proves  that  he  hai..so  many  beds,  accommodations 
or  so  many  wayfarers,  and  he  gets  his  license  from  the  county  courts  with  a 
recommendation  from  his  neighbors  and  friends,  to  keep  a wayside  Inn,  wherein 
the  weary  traveler  may  rest.  He  is  called  upon  every  year  to  renew  that  license, 
for  no  man  is  authorized  to  keep  a bar-room  exclusively  so.dn  the  highway; 
but  he  may  keep  a house  of  entertainment  for  those  who.  are  weary,  for  those  - 
who  need  it  Unless  he  agrees  to  do  that  he  cannot  have  a license. 


174.  Ibt4,  ■ . -■  ..  ■■  ' . . • ' 

175.  Id.  at  4146. 

176.  M at  App.  305. : > i>  ..  ,s,.  ■.„■'■■■  ; — 

177.  For  some  descriptions  of  opposition  to  theater  in  the  United  States,  see.  Hewitt, 
Fhuim  U.SA  46-47  (1959) ; 1 Hounslow,  A History  or  ths  Theater  in  America 
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traveler,1  ‘«td  'because  they  wem  licensed1  and bonded  to  serve  all;’78- 

In  ftn  aH-night  session  which  followed;  qne  Democrat 1 declared  that  the 
rights  in  the  bill-were  not  privileges  of  federal  citizenship  protected  by  tlie 
fourteenth /amendment,17®  while  another  prophesied : "If  this  bill  shall 'pass,  I, 
do  not:  doubt  thatthat  court  {United  States  Supreme  Court]  when  the  ap- 
propriate time. comes,  wiil  declare  that  it  is  void."180 

With  the  Republicans  still  unwilling  to  adjourn  at  1 :30  a.m.,191  Senator 
Williani  T,  Hamilton,  a Maryland  Democratic  lawyer,  launched  into  a lengthy 
speech.  He  first  stated  that  the  fourteenth  amendment  gave  Congress  no  power 
to  regulate  proprietors  of  businesses.  Then  after  commenting  at  length  on  the 
vagueness  of  the.  term  "other  places  of  public  amusement"  in  the  statute,188 
Hamilton  turned,  his  attention  to  the  legal  status  of  inns : 

r Those  peculiar  legal  Characteristics  of  inns  arose  when' countries 
were,  sparsely  settle^  and  when  it  was  important  that  responsible 
individuals  should  at  all  times  be  prepared  to  receive  the  traveler,  a 
stranger,  weary  and  distant  from  home  it  may  be.18* 

But,  he  said,  inns,  no  longer  receive  any  grant  from  the  government  and  any 
one  had  a right  to  establish  an  inn.  Licenses  were  no  longer  intended  as  a 
privilege,  but  merely  for  taxation.184  He  then  declared : 

So  far  as  I am  concerned;  in  reference  to  inns,.  I would  brush 
away  all  the  old  common-law  notions  that  attached. to  them  hundreds 
Of  years  ago  and  that  gave  to  the  books  pages  upon  pages  of  law.  The 
old  common-law  rights  and  responsibilities  of  innkeepers,  while  still 
in  the  law  good  and  applicable,  is  being  practically  discarded  every 
' day;  so  that  there  is  hardlyacase  known,, in  the  boohs  at  this  day  in 
which  the  responsibility  of  innkeepers  has  been  involved  in  any  suit 
for  not  receiving  guests,  except  it  may  be  under  the  kind  of  legislation 
how  here  attempted  in  this  bill.  It  Is  a thing  of  the  past;  and  if  this 
bill  is  passed  the  States  ought  to  change  the  common-law  rule  and 
put  inns  on  the  same  footing  with  other  common  branches  of  busi- 
ness. Competition  is  the  rilling  spirit  everywhere,  and  innkeepers  and 
hotel-keepers  riovir  are  only  too  anxious  to’  get  guests.*88 

23-26,  131,  226-27,  233-34  (1919) ; Hughes,  A HiSrony  of  the  American  ' Theatre  3, 
11,  34  (1931).  Note  the  indictment  in  Commonwealth  v.  Twitchefl,  58  Mass.  (4  Cush.) 
74,  75  (1849),  which  accused  the  defendant  of  establishing  an  unlicensed  theatre  "to  the 
great  encouragement  of  dissipation  and  idleness."  Cf.  Downing  v.  Blanchard;  12  Wend. 
383,  385  (K.Y.  Sup.  Cfc  1834),  which  stated  : -"People  are  called  away  from  their  regular 
busmesj — they  spend  their  time  to  no  purpose, /nd  their  money  foolishly, -if  hot  viciously." 
17&  2 Coho.  Red  App.  305  (1874).  r ’ 

179.  Id.  at  4162-64  (remarks  bJr  Sen.  James4C.  Kelley). 

180.  Id.  at  App.  31$  (remarks  by  Sen.  Augustus  S.  MerrimOn).  \ 

ISI.  /rf.  at  4166;  '-  ■■■"■•  ■ 

182.  li,  at  App.  361-62.  ; 

183. '  Id.  ht  'Apifc  362.  , * 

184.  Id.  at  App.  363:  11  ■ • 

I caii  do  all  these  things;  I am  entitled  to  do  all  these  things  by-  virtue  of  thy 
natural  rights;  and  when  gentlemen  assert  that'ia  license  is  a. privilege,  it  is  a 
great  error  in  language  and  in  fact.  A license  is  a tax  instead  of  a privilege ; it  is 
a restriction,  instead  of  a grant.  I have  a right  to  do  these  things,  and  Govern- 
ment interposes  to  restrict  .-my  right  either  for  (he  purposes'  of  revenue  or 
otherwise.  • ■ ! i ,,  • 

18$.  2 Cuts,  Rk  App.  363  (1874).  \ . 
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J;ji;  Hamilton  5 tliOn  read  from'TidswellV/HH&w^tfr’j  LtfialGuUi*  /to  this 
effect  that' under  common  law,inns  could  reatrictthemselves  to  various  classes 
of  people,  and  he  accused  the  majority  of  changing  the  common  ,1a w.  He  stated 
that  Negroes  could  establish. their  own  inns,  and.  that  some  of  .them  already 
had  inns  to  which  other  colored  people  could,  go.  He  stated  that  there  was  no 
logical  basis  forlimiting  the  bill  to  inns,  and  that  eating-houses,  grocery,  stores, 
shoemakers,  tailors,  and  butchers  were  even  more  necessary  for  colored  people 
than  (tins,  yet  the  bill  excluded  them.  Owners  of  houses  and  tenements  who 
advertised  to  relit  them  could  turn  away  Negroes,  lie  noted,  but  only  inns  were 
singled  out. : 

As  for  theaters,  Hamilton  said  that  they  were  not  necessities.  A theater 
was  licensed  "because  at  one  time  it  became  so  licentious  in  . the  opinion  of 
moralists  of  the  day  that  it  was  thought  to  be  necessary  to  make  theaters  the 
subject  of  legislation  . . . ..They  were  at  that  day  and  are  still  discouraged  and 
discountenanced  by  a great  many  people  who  think  no  good  of  them.”181  Many 
churchgoers  would  like  to  outlaw  theaters,  he  stated,  and  Negroes  would  do 
well  to  spend  their  money  in  more  usefuj  ways.  Commenting  that  places  of 
amusement  would  not  fall  under  the  bjlf  unless  licensed,  he  declared : , 

True  it  must  have  generally  a license  to  exhibit.  The  license,  however, 

,,  is  intended  fpr  revenue  to  the  State,  not  to  add  to  the  natural,  right 
to  follow  a lawful  calling.  The  honorable  Senator  from  New.  Jersey 
in  his  speech  has  impliedly  if  not  directly  said  that  because  a theater 
is  licensed  by  the  State,  it  is  therefore  a public  institution  and  has  its 
being  given  to  it,  and  being  a public  institution  and  existing,  by  virtue . ■ , 
of  State  authority  the  United  States  can  embrace  it  in  its  legislation 
under  the  fourteenth amendment.  L 

■ Not  So  ; they  are  ho  less  private  enterprises  because  they  may  be 
taxed  or  licensed,  and  especially  when  licensed  . for  the  purposes  of 

. revenue.18?  . ■,  

Finally,  at  the  end  of  a twenty-hour  session,  the  Senate  passed  the  bill  by. 
avote.of  29  to*  16.  The  affirmative  votes  were  all  cast  by  Republicans.  Three 
Republicans,  from.  Virginia*  West -Virginia  and  Wwposin*  and  all  .the  Demo- 
crats, voted  in  the  negative188  ...  ; < .. 

V.  The  FiitAil  baBAfitb  Attn  ^NAOrkfeHt  : 

in  the  elections  of  1874,  the  Republican  Tarty  suffered  a political  hemor- 
.rliage.  While  holdovers  kept  the  Senate  Republican  by  a much  reduced 
margin,  the  Democratic  Tarty  gained  a landslide  victory  in  the  House,  in  part 
due  to  public  antipathy  towards  the  civil  rights  bill.*80  Even  Butler  lost  his 
seat  in  normally  Republican  Massachusetts.181 

186.  Id.  at  App.  363*5!  - . ■ ’•  'L  - 

187.  Id.  at  App.  364. 

188.  Id.  at  App.  86$. 

189.  M.  at  417a  ■ 

190.  3 Cong.  Ric.  951, 952;  97$,  982,  1001  (1675) ; id.  at  App.  17. 20, 118. 

19L  Turouni  8w  Svnn  Z30  (I9S7). 
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Whenthe  "lame  duck"  Second  Session  of  the  Forty -Third  Congress  met 
in  the  early  pert  of  1875,  Butter  and  Congressman  Lawrence,  the  Republican 
ex-judge  from  Ohio,  engaged  in  the  following  colloquy  during  the  course  of 
the  debate  on  the  civil  rights  bill  as  revised  by  the  House  Judiciary  Committee: 

Mr.  LAWRENCE.  This  bill,  as  I understand  it, . adopts  as  to 
public  Inns  precisely  the  rule  of  the  CoriimOn  law.  1 : ■ 

Mr.  BUTLER, . . , Not  only  as  to  public  inns,  but  in  every  other 
; of  its  provisions  the  bill  adopts  precisely  the  rule  oflhe  common  law. 

Mr,.  LAWRENCE.  And  the  bill  is  necessary  because  the  com-  . 
nion  law  has  been  changed  by  local  statutes. 

Mr.  BUTLER. . , . The  bill  is  necessary  because  . . . [of]  preju- 
dice.19* 

Congressman  William  E.  Niblack,  an  Indiana  Democratic  lawyer  who  had 
voted  against  the  fourteenth  amendment,1  asked  Butler  why  the  bill  was  needed, 
if  there  was  a common-taw  remedy.  The  latter  replied  that  Negroes  lacked 
funds  to  carry  on  a lawsuit,  and  that  southern  state  judges  would  not  give 
Negroes  their  rights  under  the  law.19* 

Congressman  William  E.  Finck,  an  Ohio  Democrat  Who' had  Voted  against 
the  fourteenth  amendment,  declared1  that  its  first  section  was  a “command 
directed  against  the  States  in  their  organization  as  States,"  and  did  not  au- 
thorize the  federal  government  to  regulate  hotels/ Carriers; ' theaters,  and 
schools.19*  He  quoted  copiously  from  the  Slaughter-House  Cases,  and  con- 
cluded that  since  the  .bill  was  not  aimed  at  states,  but  at  businesses,  ft  was 
beyond  Congress'  power.199  Another  Democrat  also  stated  that  the  bill  was 
unnecessary  because  Negroes  had  common-law  protection,  and  denied  that  state 
judges  would  not  give  them  equjal  justice.*99  A Negro  Republican  from  the 
South  objected  that  common-law  remedies  were  too  “general."197 

The  last  word  of  the  evening  came  from  Congressman  J.  Ambler  Smith,  a 
Virginia  Republican  lawyer  but  an  opponent  of  the  bill.  After  quoting  from 
the  Slaughter-House  Cases,  he  declared  that  the  bill  violated  the  private  prop- 
erty rights  of  business  proprietors,  and  that  even  the  States  therefore  could 
not  pass  anti-discrimination  laws.  He  quoted  from  the  decision  of  ah  Ohio 
court  that  theaters  could  exclude  whprfieyer  they, pleased.199  / 

The  next  day,  February  4, 1875,  the  l^st  day  of  ^House  debate.  Congress- 
man Robert  Si  Hale,  a Republican  fbnher' judge  .from  New  York,  yrho  had 
Served  with  £inck  in  the  $9th  Congress,  .and  had  participated  actively  in  the 
'debates  on  the  fourteenth  amendment,19*  arose  to  rebut  Finck.  Hate  bom- 


192.  3 Como.  Rzc,  940  (1875). 

193.  Ibid. 

194.  Id,  at  947. 

195.  M at  949.  ■ 

196.  Id,  at  952-53. 

197.  Mat  959.  . 

198.  Id.  at  App,  156-57.  ‘ 

199.  Tamili,  Avibs,  Cruidifield  ACofegrove, 
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menced  by  statingthat,  alone  among  ( Republicans,  he  had;  voted:  against  the 
fourteenth  amendment*04  because  it  gave  Congress  additional  power  to  legislate 
not  found  in  any  prior  amendment  except  the  thirteenth  amendment. 8011  That 
additional  power  wap,  the  power  to  enforcethc  last  sentence  pftjhe  firstsection 
of  the  fourteenth  ameridment,  which  power  he  did;  not  deem  - limited  to  the 
correciiort  of  state  laws,’ In  the' course  of  his  airgiifnent  he  Was  ' trtterfiipt jid  by 
Congressman  Lucius' Q.  G Lamar,  a,  Mississippi  pem^rm^.^Vfy^ti^nd^later 
a United  States  Supreme  Court  J ustice.  as  follows.:  i * ’ ' 

Again,  sir,  suppose  jt  were  true  that  Congress  was  to  be  limited 
to  rectifying  abuses  by  State  legislation,  does  any  gentleman  upon  that 
- side  of  the  House  or  upon  this  deny  that  to-day  State  after  State- .of 
. the  South  does  live  under  laws  which  are  inconsistent  with  the  four-  . , 
teenth  amendment  ; that  practices  are  there  permitted  whichare  in 
violation  of  the' fourteenth  amendment?  And  if  tbafbe  sbj  then  cati- 
not  Congress  interfere  by  a general  law  to  overrule.  State  legislation  ? . 

Mr.  LAMAR.  I ask  the  gentleman  if  he  will  indicate  what  legis-  , 
tetion  of  what  Smte  violates  the  prbvisibhs  of  the  fourteehth  amend-  ; 

Mr.  HALE,  of  New  York,  f am  unable  to  ipdicate.it  at  present  i ;;  ■ ... 

*•  ■ ‘ : 

v , v:  = i Mr.  'HALE,  of  New  York.  I supposed  it  was  a matter'of  absolute^  • 

notoriety.  I never  heard  itqueationed  before,  and  I diet  not  suppose ; & ii 
. any  gentleman  would  question  it.  I do  not  propose  to  put  my  finger  on 
the1  paftioular  statute. v>  : 1 ^ j'--'1-: 

; ; Mr.  LAMAS.  ‘I' assure  ‘the  gentternan  frohi  New  York  that  if 
there  exists  in  the  ehtird  raUge  Of  all  the  statutes  ob all  the  StateS^itf 
the  South  one  single  act,  ohe;  single* provision  of  law  inconsistent  With 
any  of  the  .principles- or  provisions  :ofaiiy  of  the  amendments  to  the 
Federal  Constitution’  I r am  like  hitiiself  ’ ignbrartt;  of  the  -’existerice- Of 
shch  provisibri.  .yr-Mi..  y’‘‘ 

■ ; Furthermore,  I say,  sir,  tbhitrt  that  throughout  the  length  and 
. bretidth!of  ike  sbutherii  section  theft  dots ; Rot  *xistiHldt&  one  single 
trace  of  privilege  or  of  discrimination  against  the  black  race.  If  there 

Mr.  HALE,  of  ^w  ^ork^  fJow,  let  me.  ask  the  gehtUmatl  „ 
Whether  tinder  the  laws  of  thb  St&te  of  Mississippi  ft  ispbssiblb  fot'4-if: ' ' 

* ; colored  nian  to  travel  over  the  railroads  or  in  anyother  public  con-f’  ;,/t 
,>  .yeyaneesiidrSthat  State  wjththesame.faciHfie?  and  the  satne/com 
yeniences  that  a white  man  may  travel ? , . ; 

' r Mn  LAWfAR.!t' answer  thy  frteriflWdm  blew  Ybrk  with  airthe 
emphasis  that  I can  give,  that  they  do  travel  Oredselyjwlth  tKesartit 
facilities  and  with  the  same  conveniences,  ana  a great  many  more  as  - 

nl"/~  i ■ Wt ' ‘ t a 1 > 1 LJm*  * i'liMW1  ba  - ''  tinff el fkSknir  b 1 i'4 viiii 


did  hot  vote,  ani  l*  Swjrttd'ad. 

the  loortetnih  amendment  first  passed  the  House.  Coho." Cuja^jSfth  C6i%« ,1st .Sestv 
2545  (1866).  Alter  it  was  returrAd  with  a modification  from  the  SeftafcrW  vbted  for  it 

on  firaj  Z v[  "F 
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Vi  .fit. 
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‘ ' Kir.  MdKEE.  Lettne  say  that  myodtcagueis  correct.  tn!  11 
1 r 1 ■ Mississippi,  tinder  the  laws  and  under’  the  Cofwtitution— republican ; ; 

!'>;  Jaws  anolr.qiublicanconstitutionr— the  colored  man  has  the  same  rights  ;r, 
v that,  a white;  njan  has.  My  coljpag^e  ja  legally corr«&  but  practically.  n . 
my  colleague  is  mistaken.  I refer  to  the  treatmentof  colored  people  on 
'steamboats;  in  hotels^thtoters;  etci  1 r-  ’IJ‘  .mt-y.r.-.  ■ , 

•Mr.  LAMAR.  Practically  my  colleague  is  mistakeiit  and  legally  ; r 
also.80* 

Congressman  Ellis  H,  Roberts,  a Republican  newspaper  editor  from  New 


"Mr,  HALE,  of  New  ‘ York  Then,  Mr.  Speaker,  the;  State  of 

is 

SpeaKer. 


J^issjssippi  is  indeed  an  exception  to  the  general  rule,  I am  through, 


York,  interjected  that  he  did  not  see  any  point  to  the  colloquy  as  to  whether 
state  legislation;  guaranteed  common-law  rights  when  .Negroes  were  in'  fact 
denied  those  rights»  On  this  basis,  he:  supported  the  legislation.8^  Congressman 
Alexander  White,  an  Alabama  lawyer,  attacked  the  Democrats'  opposition  to 


federal  action,  claiming  that  the  alternative  was  to  "leave  such  rights  to  the 
State  courts,  with  the.  conimon-lpw  remedy,  which  would  be  tantamount  to  no 
right  and  no  remedy/'80^  The  bill  sustained  yet  another  Democratic  attack, 
using  the  Sfaughttr-HouseCoses  as  ammunition.808  A Mtctiighn  Republican 
added  that  the  bill  was  designed  to  prohibit  exclusioh  frprti  carf iers,  inns  and 
theaters  because  of  . color,908  Congressman  WilliamW.  Phelps,  a -Ncw  Jersey 
Republican  lawyer  but  an  opponent  of  the  bill,'  declared:  ■ • ; .r; ‘w 

\7  '■ . ■ rT;'1*-'  r1^  j:i't  .V  . i -r.  O \ ■■  : !■ : ; i ' ! i *l.  I ■■ J ‘ s l\  i . . 11 ' 1 1 1i  , 

Take  again  your  provision  for  inns.  Exact  t)ii$,  andyoii;  build 
upon  a foundation  which  once  existed^  ;but  which  for  years  has-been 
. . torn  away*  Governments  used  tp  gjve.  especial  privileges  and  monopo* 
lies  to  the  ion-keeper,  and  then  the  goyernment  in  proper  reciprocity 
had  a'  right  to  imposeobligations  ana  duties , . . the  reason  the  law. 
that  used  tpgovern  thffnfailing,  thq  Jaw  itself  fails.  We  no  longer  give 
to  inn-keepers  especial  privileges-^any  monopoly  m thejbusmess 
cannot, therefore  burden,  their  businesswithany  restrictions.,, There - 
. fori.  1 claim  that  an  enlighten^  court  will  refuse  to  enforce  the  pro' 

• ' vision*-*^  -ivi-F  t i,  {:,  j 


Phelps  predicted,  that  inqs.  Would  be  closed  if  the?  bill1.  Were'  passed.  And 

Congressman  Japito  A.  Gwfield,  an  '^hid  ttepubiican  faWyer  fwho  ^d  yoted 

for  the  fourteenth  amendment,  and  wfio  Inter  Would  become . the  President, 
noted  th^t  the  bill  "is  a declaration  thaj ' every  citiieft  6f  th6'  United  States 
shall  be  entitled  to  the  equal  enjoyment  o^allthpse 
granted  under  Statefaws.”*'8  . - 


«iwW:|wwfK1' ' 

» ^'>17  '-it'  * *J  th<  v (Inti  .tn  rji  f.  Cl.‘. 

«u  ft  .«  So  .rttjMMiWkf ''Wait 
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, : : Butter  concluded,  the  debate  -in  ait  outburst;  offlamboyant  theatrical  which 


wasto.be  the  final  notoriety’ of  his  Hougecareet  in  that  Gongress/  The  House 
thereafter  passed  the  bill  by  a vote  of  l62  yea  to  99nay,with  2$  itWt,  voting. 
Two' Democrats,  one  from  Pennsylvania  and  the  other;  from  Arkapsas.voted 
yea ; eleven  > Republicans,  four  from  .Tennessee,  two  from  V irginia,  and  one 
each  from  Delaware,  Georgia,  Maryland,  Missouri,  and  New  Jerseyvotedimy. 
Otherwise,  the  vote  was  strictly  on  party  line*  Fifteen.  Republican*!  who  had 
voted  for  the  foutteenthamendinent,  as  members  of  theHouse,  and  Poland  of 
Vermont,  who  had  voted  for  it:as  a senator,  voted  yea  ; and  four  Democrat* 
who  had  voted  against  the ’fourteenth  amendment,  and  NesmithofQregon, 
who  ait  a senator  had  been  absent,  voted  nay,*^  . ; * >- 

V/hen  debate  on  the  House * bill  opened  in  the  Senate,  Senator 'Thomas 
,F.  Bayard,  a Delaware  Democratic,  lawyer,  made  a long  speech  on.  the  coni’ 
stitutibnal  defects  of  the  bill.  He  denied  that  the  advantages  of  public,  facilities 
were  privileges  and  immunities  offederal  citizens  within  the  meaning  ot  the 
fourteenth  amendment  and  quoted  once  again  from.the  S laughttrrH<mse  Casts, 
The  facilities  in  the  bill  were  only  subject  to  state  regulations;  he  .stated,  and 
concluded  that  the  subject  was  too  trivial  for  the  courts  and  would  only  breed 
litigation.310  The  Republicans  remained  unimpressed;3^1 


The  next  day,  February  ??,  1875,  the  last  day  of  Senate  delate,  Carpenter, 
the  Wisconsin  Republican  who  once  had  supported  the  bill,  attacked  the  bill 
as  unconstitutional.  He,  too,  reiterated  objections  based  on tfoe 
House  Corrrand  the  inherentlimitationsoftiieprivil^lM  an^Wnunities 
clause.313  And  Senator  Geoige  R.  Dennis,  a Maryland  Dediociit,  contented 
himself  with  predicting  that  the  bill  would  fee  declared  tmeonstitutiohal  bythe 
Supreme  G>urt.  J1*Witfia  final  belittling  of  constitutional  objections  by  fedi- 
rounds,  and  a last  thrust  by  Thurman  that  the  Senate  was - discriminating  in 
banning  discrimination  only  pn  racial  grounds,314  the^  Senate  copintenced  re- 
jecting Democratic-sponsored  amendments.  The  only  one  ot  inierest  here  i* 
an  amendment  sponsored  by  .{Senator  Thomas  W.  Tipton,  a1  Nebraska  Re- 
publican lawyer  yvho  opposed  thebiil,  that  churches  be  substituted  for  theaters 
in  ^|ie bill. Tfria  wwiaughed ",  ' ^ jr7Vf^,'  ,,tf ,..t- 
Rdmunds  then  made  a final  speech,  tie  first  attacked  ^ Democrats  foir 
tWrconstantopposition  totiegro  progress  and  their  continual  ctjr  t||at(ewry 
new  measure  was  unconstitutional.  . He  analogized  the  right  to  use  publk: 
farilittes  to  tiie;  right  ty,  use  public  stireeto,  Edmunds,  whp  had , vbted.  lor  'tli| 
fourtcejittt  amendment  and,  was  now  iii  charge  ot  the  ctyil  rights'  declared 


2». /d.  et  lOU.  >•  '.V-V  Ain..  j >!•!!■' 

210.  Id.  at  App.l0M5.  , ...  ..  . > . . ; ■■  U , 

211.  For  example,  Edmunds  said:  “The  gentletnm  on  the  other  side  have. a slock  of 
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that  this  amendment  protected  fundamental  privileges  and  immunities,  funda- 
mental rights,  which  included  the  right  to  enjoy  the  same  rights  ''without 
qualification  and  distinction  upon  arbitrary  reasons,  that  exist  in  favor  of  all 
others/'  He  said  that' this  bill  merely  forbade  anyone  "to  exclude  from  modes 
of  public  travel  persons  on  the  ground  (of  ancestry],1'  and  that  it  was  a 
''simple  proposition  of  common  right  inherent  in  everybody  [being]  . , . put 
into  a statute-book."  Accordingly,  he  declared,  these  "common  rights,  which 
belong  necessarily  toall  men  alike  . . . shall  not  be  invaded  on  the  pretense 
that  t ain  is  of  a particular  race  or  a particular  religion,”**6 

And  theri  the  bill  passed,  38  yea;  26  nay,  nine  not  voting.  All  the  affirma- 
tive votes  were  cast  by  Republicans.  Of  these,  eight  had  been  senators  who 
voted  for  the  fourteenth  amendment,317  while  seven  had  been  representatives 
who  likewise  voted  for  the  fourteenth  amendment316  The  Democrats,  all  in 
the  negative,  were  joined  by  seven  Republicans,  four  from  the  North,  Scbtirz 
of  Missouri;  and  two  from  the  South.316  The  most  significant  vote  against  the 
bill  was  east  by  Senator  William  Sprague,  a Rhode  Island  Republican  who 
had  voted  for  the  fourteenth  amendment  < J 

VI.  SUUMAKY  ANO  CONCLUSION 

While  many  of  Sumner's  remarks  reflected  his  personal  notions  about 
the  Declaration  of  Independence,  isolation  of  what  may  be' called  the  ultra- 
radical Republican  position  is  still  possible.  .Sumner/  Sherman  and  several 
other  Republicans  took  the  view  that,  at  common  law,  ail  men  were,  entitled 
to  equal  and  impartial  enjoyment  .of, the  facilities  and  privileges  furnished  by 
certain  institutions.  These  common-law  rights,  they  reasoned,  Were  privileges 
»f  a citizen  protected  by  the  Constitution.  To  ensure  the  recognition  and 
enforcement  of  these  rights,  Congress  could,  in  tHeir  view,  directly  order 
punishment  for  any  individual  who  discriminated  on  the  basis  of  race,ancestry 
or  . color.  The  institutions  permissibly  affected  by  the  bill  may  best  be  classi- 
fied, it|  Sumner's  own  word,  as  at  least  "franchised.”  z 1 

The  ultra-radical  position  was  constitutionally  , untenable  in  the  eyes  of 
some  Republicans,  including  Senator^  Trupibull,  Sprague  and  Morrill  of 
Maine,  who  stoutly  maintained  that  these  common-law  rights  were  riot  among 
the  privileges  ofacitizen,  Other  Republicans,  including  Senator  RVeiinghuy- 
sen,  supported  the  bill,  but  their  view  of  its  substantive  effect  was  quite,  dif- 
ferent from  that  of  the  ultra-radicals.  Accordingly,  they  could  concede  that 
ffie  common-law  rights  were  not  privileges  of  a citizen  and  still  could  justify 
the  bill's  constitutionality— -but  on  the  basis  of  the  equal  protection  .clause. 

■-  216.  Id.  at  1870. V T • • <-  ••••'  • -i  / i 

217.  Anthony,  Chandler,  Cragin,  Edmunds,  Howe,  Ramsey,.  Sherman  and  Stewart 

218.  Allison,  Boutwell,  Conkling,  Ferry  of  Michigan,  Morrill  of  VeiWwnVWathburn, 

and  Windocib  ■ ♦ .!'•  . //  • <'  ' 

219.  Carpenter,  Ferry  of  Connecticut,  Lewis,  Hamilton,  9chtirt,  Sprague  And  Tipton. 
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As  Frelinghuysensaid  at  the  beginning' of  the ‘debates,  and  as  most  supporters 
of  the  bill  eventually  urged,  the  Act  was  intended  to  ensure  that  each  citizen 
would  receive  the  same  protection  given  by  state  laws  to  all  other  citizens, 
without  regard  to  color  or  ancestry;  Because  nearly  i all  who  supported  the 
bill  believed  that  every  state  recognized  the  individual's  common-law  right 
to  enjoy  the  privileges  and  facilities  of  inns,  public  conveyances,  theaters  and 
other  places  of  public  amusement,  the  Act  did  not  expressly  state  the  limita- 
tion which  most  of  its  supporters  conceded— that  a citizen  was  not  entitled 
by  the  Act  to  more  rights  than  were  granted  to  all  citizens,  without  regard 
to  race  or  color,  by  the  law  of  the  state.  Finally,  the  majority  hasis  for 
justifying  direct  federal  intervention  is  ambiguous.  Some  supporters  of  the 
bill  assumed  that  there  actually  existed  state  statutes  specifically  abridging 
the  commondaw  rights  of  Negroes  alone.  Others  apparently1  espoused  the  view 
that  the  federal  government  could  intervene  to  protect  the  citizen's  common- 
law  rights  even  though  the  discriminatory  action  was  that  of  an  individual 
rather  than  of  a state  where  a state  omitted  protection  granted  to  others.  This 
later  view  was  apparently;  prompted  by  the  belief  that  the  states  would  refuse 
to  enforce  their  laws  to  protect  Negro  rights.?®0  The  Democrats,  of  course, 
were  opposed  to  the  Surfmei1  bill  equally  with  the  fourteenth  amendment,  and 
construed  the  amendment  iri  a perhaps  too  narrow  manner;  : < : 

A synthesis  of  these  debates,  then,  indicates  that'  the  fourteenth  amend- 
ment was  viewed 'in  a surprisingly  narrow  manner— -at  least  when  compared 
to  the  "broad  purposes"  rationale  offered  today.  Even  in  the  extreme  view;, 
the  discrimination  which  the  amendment  proscribedwas  only  that  i which  the 
proprietors  of  a narrow  class  of  franchised  institutions,  better  described  as 
public  utilities,321  sought  to  assert  against  citizens.  Indeed,  even  the  extremists 
resisted  Sumner’s  effort  to  extend  his  bill’s  coverage  to  private*  corporations. 
Senator  Boreman  took  the  view  that  the  application  of  the  bill  to  private 
corporations,  even  though  incorporated  under  state  law*  would  be  an  un- 
constitutional infringement  of  rights  of  private  property  owners.  And  Senator 
Conkling,  who  also  had  voted  for  the  fourteenth  amendment,  indicated  his 
concurrence  with  Boreman.  • :- 

But  the  majority  of  the  radical  Republicans  could  not  accept  even  this 
interpretation  of  the.  fourteenth  amendment,  but  rather  took' the  narrower 
view  of  congressional  authority  under  the  amendment  that  Congress  could 
only  intervene,  to  ensure  that  rights  conferred1  by  a state -ori  its  white  citizens 
were  also  grarited  by  individuals  to  all  citizens,  ‘Including  Negroes;  - 


■ 2201  Numerous  complaints  ^appeared  throughout  tbeJ debates  thatthe  common-law 
remedy  was  of  no  avail  because  'Negroes  coutd  not  get  equal  oir  effective  justice'. in  state 
courts.  See*  *#„  2 Coho.  Rbg  427,  457,  4081-B&  4785-86  (1874)  | 3 Cohc,  Rac.  940,  App, 
15  (1875).  / „ ‘ 

221,  See  Ariiis,  Anti-Discrimination  Legislation  in  Housing:  A Denial  of  Freedom  of 
Choke}  in  0«h  OccupancV  Vs.  Fokcu  Mousiho  Uhoo  th*  Fousts* nth  Auinbuiw 
3,  8-10  (Arina  ed.  1963).  • v 'V-: 
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Thus,  in  light  of  the  foregoing,  ;the  modern  notion  that  the  Civil' Right} 
Act  of  1875  lends  support  to  .the  proposition  that  discrimination  by  private 
business  owners  or  private  property  owners  is  or;  can  be  banned  under  the 
fourteenth, amendment  is utterly  untenable.  Nor  scan  one  accept  the  view  that 
the  Radicals  deemedNegroes  to  be 'the  special  pets  of  the  law,  entitled  to 
any  greater  protection  against  discrimination 'than  white  persons.  Indeed,  it 
seems  clear  that  the  Radicals  would  not  have  banned  racial  discrimination  in 
any  business  in  which  other  arbitrary  discrimination  was  legally  permissible: 
Far  from  being  an  affirmation  of  the  equal  protection  required  by  the  four- 
teenth amendment,  such  special  legislation  for  Negroes  would  have  been  a 
denial  of  equal  protection  to  white  persons  who  could  have  been  rejected  on 
mm-radai  grounds.333  Thus,  a century  after  the  fourteenth  amendment  was 
proposed,  we  have:  come  full  circle,  from  the  time  when.  Sumner  decried 
discrimination  based  on  color  of  skin  because  it  was  as  arbitrary  as  discrimina- 
tion based  on  color  of  hair,33*  to  the  time  when  so  gross  a perversion  of  the 
fourteenth  amendment  is  permitted  that  discrimination  abased  on  the  color 
of  hair  is  permissible  but  discrimination  based  on.  skin  color  is  not331 

The  principles  of  the  fourteenth  amendment  remain  the  sarbe  today  as 
they  were  100  years  ago,  even  though  airplanes  have  replaced  sailboats,  taxi 
cabs  have  replaced  horsc-and-buggy  cabs,  and  busses  have. replaced  horse- 
drawn  streetcars. : Congress  cannot  regulate  intrastate  business  under  the 
fourteenth  amendment.  But  if  a state  gives  a monopoly  or  quasi-monopoly 
franchise  to  any  business,  and  requires  in  return:  that  all  white  persons  be 
served  without  arbitrary  discrimination,  then  the  amendment  gives  the  benefit 
of  the  same  rule  to  Negroes  and  requires  that  the  business  not  arbitrarily 
discriminate  against  Negroes. 

Conversely,  if  the  business  has  a legal  right  to  arbitrarily  exclude  a 
white  man  it  may  arbitrarily  exclude  a Negro. 

; For  example,  if  a white  person  had  no  legal  right  to  prevent  discrimina- 
tion against  him  by  a restaurant  owner  because  he  was  sporting  a beard, 
had  voted  the  Republican  ticket,  or  was  a local  John  Birch  Society  leader,' 
-then  the  fourteenth  amendment  does'pot  prohibit  the  restaurant  owner  from 
arbitrarily  excluding  Negroes  simply  because  of  their  race.  If  a taxi  driver, 
even  though  licensed,  has,  under  state ‘faw,  the  right  to  leave  a v^hite  man 
who  has  called  him  standing  in  the  rain,  for  any  reason  whatsoever,  then  he 
may.  also,  leave  a Negro,  standing  in  the  rain.  That;  the  taxi-driver  .may  have 
a monopoly  or  quasi-monopoly  justifies  state  regulation  under  the  due  process 

■ e i— ' — ■ 

: 222UThiu,  the  oft-cited  dictum  of  Mr.  Justice  Frankfurter, aiiRailway Mall  Ata'n  v. 
Cord,  326U.S.  fS8,.98  ( 1945)  (concurring  opinion)  is  historically  inaccurate.  . 

223.  Gone;  Gi/mt,  40th  Cong.f  2d  Sess.  3026  (1868)  ;■  Como..  Globs,  40th  Gong.,  3d 

Sets.  902  (1869).  T , 

224.  See  Martin  v.  City  of  New  York,  22  Misc.  2d  389,  801  N.Y.S2J  lit  (1960); 

Gcgner  vt  Graham,  1 Ohio  Am.  2U442,  2Q5N;R2d.69  (1964),  oppnt  dUmiued,  t Ohio 
St  2d  10*  205  N.E>!  72  (IW),  / . . ' V 
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clause  of  the  fourteenth  amendment,3^®  but  does  not  require  .it  under- the  equal 
protection  clause.'  A State  may  Withhold  legal  protection  from  everybody'; 
but  the  inconvenience  to  the  majority  of  the  people  of  such  a withholding  of 
protection  is  the  deterrent  which  protects  the  minority,*  The.  rdusarbysstate 
legislature  to  extend  a coinmon-taw  rule  requiringservjce  to  gH,  ■ot:ey<n 
abolition  qf  a pre-existing  rule  in  a monopoly  business; therefore,  doeq  riot 
violate  the  equal  protection,  clause, , and  Congress  cannot  interfere,  regard- 
less of  the  motive  behind  the  move.  ,It  is  only  when  a state  by  statutory  or 
common-law  rule  gives  a legal  remedy  against ! a business  .for  arbitrarily 
refusing  service  to  a white  person  that  if  must  equally  give  puch  a remedy 
to  a Negro.  This— and  no  more— ris  the  requirement  of  the  fourteenth 
amendment.  . ' ' ' ’ ' 

22S.  HIM*.  94  U S.  113  (1877).  ; 7 ' ‘ 
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■ . < Fedebal  Fowjeb  To  Punish  Individual:  Obimbb  Undeh  .the  Fourteenth  ■ ' ■ 
,, Ay^DMENT:  THE  OBIOIW^L  UNDERSTANDING  . . 

: :.V;.  (By  Alfred  Avlns),  „■  , v,  . 

The  recent  companion  cases  ot  United  States  v.  Quest*  and  United  States  v. 
Price  * have  raised  the  question  of  what  power  Congress  has  to  punish  crimes 
committed  by  one  Individual'  against  Another.  This  Question  had  been  of  con- 
siderable public  Interest,  as  a result  of  the  murders  of  several  northern  ''civil 
rights**  workers  In  southern  states  which  have  gone  unsolved,  and  other  acts  of 
violence  in  recent  years  which,  to  a greater  or  lesBer  extent,  have  been  traceable 

to  racial  tensions.  , • ...  . 

. In  the  Price  case,  a unanimous  United  States  Supreme  Court  held  that  private 
parties  who  conspired  with  public  Officials  to  murder-three  persons  were  equally 
acting  under  color  of  law  with  tbe  officials  In  depriving  the  dead  persons  of  life 
and  liberty  without  due  process  of  law  in  violation  of  the  Fourteenth  Amend- 
ment, and  hence  could  be  punished  by  federal  law  enacted  to  enforce  that  amend' 
ment.  In  the  Quest  case,  on  the  other  hand,  there  were  four  different  opinions, 
some  of  which  found  a rather  tenuous  "state  action”  basis  while  others  deemed  it 
unnecessary.  However,  obiter  dicta  In  the  opinions  of  at  least  she  Justices  ap- 
pears to  indicate  that,  to  some  extent  at  least,  the  majority  has  obliterated  the 
"state  action”  requirement  of  the  Fourteenth  Amendment  for  the  permissible 
exercise  of  congressional  power,  by  holding  that  private  conspiracies  or  violence 
designed  to  deter  Negroes  from  exercising  alleged  Fourteenth  Amendment  rights 
may  be  punished  by  federal  legislation  enacted  pursuant  to  Section  Five  of  that 
amendment  as  an  enforcement  of  the  Equal  Protection  Clause.  It  Is  noteworthy 
that,  unlike  several  recent  cases  which  have  largely  ignored  legislative  history 
In  construing  the  Fourteenth  Amendment,*  the  opinions  In  the  Quest  and  Price 
cases  accept  the  relevancy  of  original  understanding  by  the  Congress,  and  the 
latter  appends  a copious  quotation  from  the  remarks  of  one  of  the  reconstruction 
senators.  Since  the  Court  itself  has  accepted  the  hypothesis  that  the  original 
understanding  of  the  framers  Is  controlling,  an  inquiry  as  to  what  that  under- 
standing was  conforms  strictly  with  the  Court's  own  premises. 

The  purpose  of  this  article  is  to  examine  the  original  understanding  of  the 
framers  and  to  determine  whether  these  cases,  and  particularly  the  Guest  case, 
accurately  reflects  that  understanding  insofar  as  It  holds  that  the  federal  govern- 
ment may  punish  crime  pursuant  to  the  Fourteenth  Amendment,  even  though 
that  crime  has  not  been  committed  under  state  authority. 

2.  THE  FOURTEENTH  AMENDMENT  DEBATES 


The  Equal  Protection  Clause  has  Its  genesis  In  the  celebrated  Hoar  Incident  of 
ante-bellum  days.  As  a result  of  a 'conspiracy  to  Incite  an  Insurrection  of  slaves, 
South  Carolina  posed  a low  wblch  forbade  freed  Negroes,  who  were  looked  on  as 
natural  leaders  of  slave  revolts,  from  entering  the  state,  and  required  the  Im- 
prisonment of  Negro  sailors  on. ships  entering  l;ts  ports.4  In  November,  1844, 
former  Representative  Samuel  Hoar,  a leading  Massachusetts  lawyer,  was  sent  by 
that  stated  officials  to  South  Carolina  to  test  the  constitutionality  of  the  law 
In  the  federal  courts.  His  arrival  caused  great  public  excitement,  and  he  was 
threatened  with  personal  violence.  The  state  authorities  refused,  or  expressed 
the  inability  to  protect  Hoar  against'mob  violence,  and  on  December  5,  1844, 
the  South  Carolina  legislature  passed  a resolution  expelling  him  from  the  state. 
He  was  therefore  forced  to  leave  without'uringlng  his  suit*  The  incident  caused 
great  indignation  in  the  North,  and  constituted  a constant  subject  of  reproach  by 
northern  members  of  the  Congress  again Bt  the  South.*  Representative  John  A. 
Bingham,  the  Radical  Republican  lawyer  from  Ohio  who  drafted  the  first  section 
of  the  Fourteenth  Amendment,  gave  as  one  of  the  reasons  for  Introducing  his 
amendment  that  the  guarantee  of  privileges  and  Immunities  In  Article  4,  Section 


* 60  Sup.  Ct.  1170  (I960). 
» 86  Sup.  Ct.  1152  (1 


Globe,  Blflfc  Eodfr,  1st  Seas.,  app*  1675  (1650)*  CongresBlonal  Glotaa  will 
i cited  by  congress,  action*  page*  and  year,  vis* : SI  U)  Globe  opp.  1670  (1850)* 
opaedia  Brltannica  012  (11th  ed*  1010)  i Biographical  Directory  of  the  Ameri* 


(1906). 

>3eol  £g.,  Harper  v.  Virginia  State  Beard  at  Elections,  80  Sup.'Ct*  1070  (1000) 

4 See  Cotiff,  Globe,  Slat  Co “ “ ‘ “ “ 

hereinafter  be  cr 

* 18  Encyclopi ^ 

am  Congress,  1774-1027.  p,  I10B  (lfl&Sh  ' _ J * ^ 

«See,  «.g,.  80  (2)  Globe  416-10  (1840)  : 81  (1)  Globe  app.  128-24,  app,  288-20, 
(1660)  ; 68  (1 ) Globe  1164-55,  app.  576,  1012-13, 1656  <1864} 5 34  <1)  Globe  1598 
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2 of  tho  original  Constitution  “was  utterly  disregarded  In  the  past  by-  South  Uar<P 
lina  when  she  drove  with  Indignity  and  contempt  and  kora  from' her  limits  the? 
honored  representative  of  Massachsettits,  "who  went  thither  upon  the  penceful 
mission  of  asserting  la  the  tribunals  of  South  Carolina1  the  rights-1  of 'American 
dtteens.i,T'  • • . • ■: 

The  brief  for  the  Justice  Department  In  the  Gu&l1  case- asserted  that' the 
Thirty-Ninth  Congress  which  proposed  the  Fourteenth  Amendment1  bad  before 
It  testimony  of  various)  persons  about  pri vote  as  well  ns  official- persecution  of 
white  southern  unionists,'  northerners  In  the  South,1  and  Negroes.*  The  brief 
therefore  concluded  that  the  "inference  is  compelling  that  not  only  the  Joint  Com- 
mittee, but  Congress  as  a whole,  and  also  the  ratifying  legislatures;  regarded  thd 
Fourteenth  Amendment  as 'empowering- Congress  tb  deal  Offebtively  with,  the 
atrocities  depicted  lu  the  testimony."  11 Apparently,’ the  mttjbrlty  Of  [bd  Supreme 
Court  agreed  with  tbe:  Justice  Department  that  this1  meant  that  Congress  would 
be  empowered  - to  ‘deal  directly1  with  private  Individuals  committing  crimes 
against  ether  persons,  without  state  sanction.  The  historical  evidence  does  not, 
however,  sustain  this  point’ of  view.  1 ■ ■ * ■ 

It  is  true' that  evidence  of  Crime  in  the- South,  of  a political  or  racial  nature; 
was  widespread,  in  part  brought  on  by  disorganization’ and  Virtual  anarchy 
consequent  on  the  termination  of  the  Civil  War  and  the  resulting  collapse  of 
economic  and  political  institutions.  The  Justice  Department’s  brief  has  cited 
testimony  before'  the  Joint-  Committee  ’ on  Reconstruction  and  the  Schurs 
report,11  both'  of  which  were  widely  circulated.  Although  much  Of  this  material 
was  hearsay,  nevertheless  the  Republicans  in  Congress  believed,  or  professed 
to  believe -It,  and  the' material  is  therefore  Of 'Value  in  construing  congressional 
Intent.”  ■ ■ • • ••  ••  ■ ' ' 

In  addition,- there  were  n1  considerable  number  ofrefereneesbiV  the  floored 
Congress  to  crime  In  the  South.  Even  before  the  termination  of  the  war;  Repffri 
tentative'  William  D,  Kelley,  A Radical  Republican  lawyer  from1 1 Pennsylvania, 
warned  the  House  that 'the  Southern  State  governments,  lfleftoii  their  own, 
would  do' nothing  to  protect  the  white  loyalists  or  Negroes  from  private'viOlence.” 
Senator  Henry  Wilson;  a Massachusetts  Republican,  attacked  Mufders  and  out- 
rages being  committed  on  freedmeii'to  'enforce  the  “black  cbdtg,”  WhlleeVert 
Senator  Reverdy  Jdhnsoh,  n Maryland  Democrat  and  former  Attorney-General 
of  the  United  States,  admitted  "to  n certain  extent  [the  report]  10  true.  \ - 

Representative  Thomas  D.  EUot,  a Massachusetts.llepnblican,  gold  that  houses 
were  being  burned  and  fteedihen  murdered  In  Mississippi.11’  Senator  Lyman 
Trumbull,  Chairman  of  the  Senate Judiciary  Committee  and.1  a former  state 
supreme  court  Justice  of  Illinois,  whp  was  virtual  leader  of  i the  Senate -Republi- 
cans, in  matters:  relating. . to  i reconstruction,  read  dispatches  that  murder,  of 
unionists  and  Negroes  were  imminent  . In,. the  South,  and  - asserted,  that  “the 
negro  really,  has  no, -protection.  afforded  him  either  by  the.. civil  authorities  or 
judicial  tribunals  of,  the, State." 11  Wilson  added  that  these,  murders  were  going 
unpunished.  'Representative  Sidney  Perham*  a Maine  ‘Republican,  cited  the 
SchUrz  Report,  and  asserted  that  all  the  reports  from  .the  South  indicated  that) 
loyalists,  both  white  and  colored,  were  being  “murdered  in  cold  blood,"  and 
that  i northerners  and  federal  officers  were  being. Intimidated ,rby  thredts^of 
violence  and  murdered.  He, added  that  these  murders  were  going  unpunished* 
and  that: in  Kentucky,  the  state  courts,  -Instead  of  protecting  unionists,  were 
persecuting  them  nt  the  instance  of  rebels.”  ; . v.s-;:  : .h  . - 

. TowardSi  the  end  of  the  session,  Representative  William  Windtan,  n Minne- 
sota, Republican,  made  reference  to.  southerners'  , “violent,  efforts,  to  drive  out  the 
few  .Union -people-  who  remain  among, them ; their  murders,  of  Unionists,  and 
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destruction-.of.  their  dwellings,  schoolhousesi  and  churches. . .-.l’  Representative 
George  W.  Julian;  a Radical  Republican  fromlndlana,  declared:  - ' . <> 

va  feeling  scarcely  tees  Intolerant  la  evinced  toward  the  few  loyalwhltemen 
la  these  States,  who  in  many  localities  are  living  in  constant’ dread  of  violence 
and  murder,  and  are  frequently  waylaid  and  shot  Quite  recently  I have  re* 
cedved  a ’letter  from  a gentleman  of  Intelligence  and  worth  in  one  of  tbs  Southern 
States,  in,  which  he* says  that  be  and  his  friends  and  .neighbors,'  who  have  been 
hunted  in  the;  mountains  like  deer  all  through  the  war  because  they  refused  to 
take:  up  terms,  against  their  • country,  having  bad'  ■ their  Abuses  - plundered: : or 
burned)  their;  property  destroyed,  and  themselves  reduced  to  beggary,  .are  s^ll  . 
living  in  constant. dread  of  assassination ; and  he  begs  me,  if  possible,  to  procure 
for  them  from.  the.  Secretary  of  War  transportation  to  the  North,/1  *V ; . - » 

Somewhat  later.  Senator , Oliver . U*  j jjorton,.  an  Indiana  Republican,  stated: 

. *'*  .*  *.so  far  from  answering  the  purpose,  foj>  which)  governments  are  Intended; 
{they  {tbe:  southern  Johnson  governments]  failed  to  extend  protection;  to  the 
loyal  men,  either  white  or  black..  The.  loyal  men  were: murdered  with- impunity; 
and  I will  thank  any  Senator  upon  this  floor  to  point  to  a single  case  in  any  of 
the  rchet  States  where  a rebel  has  been  tried  and  brought  to  punishment  by  the 
civil  authority  for  the  murder  of -a  Union  man.  Not  one  case,  I am  told,  can  be 
found.'* ff  . , .....  ■ : 

• Instances  of  .murder  and  assault  against  freedmeu,  and  'the;  burning,  of  school- 


houses  and  other  buildings  which  they  were  usiug,  was  given  by.  the  House  Com* 
mittee  on  Freedmen's  Affairs  as  one  of  the  reasons  for  prolonging,  the  life  of  the 
Freedmen's  Bureau.?  : The  Joint  Committee  on  Reconstructiont-wbich  proposed 
the  Fourteenth  Amendment,  Justified  lu  intcr  olla,  because,  of  the  acts.of  cruelty, 
oppression,  and  murder  [of  freedmenj,  which  the  local  authorities  are  .at  no 
pglns  to  prevent  or  punish,1!?  and  .because  of  the  .persecution  of  southern  white 
loyalists.*1-..  ...r.  •; . ;•  -.  - . : •.  ■. 

..  The  Department  of . Justice  was,  therefore  correct , in  asserting, . and  the  Su* 
prqme  Court  .was, not  in  error  iu  accepting,  the,  proposition  .that  the  Four  teenth 
Amendment  wfOj  framed  to  add  a measure,  of  protection  to  persons  who  would 
become  .the  .victim  of  crime.  The  Department's  error  and.the,Court’8  mlsappret 
henslon,  lies  in  mlsconceiving.  what  remedy  was  provided;  by  the  Thirty-Ninth 
Congress  in  that  amendment  undertbe.  Equal  Protect  Ion,  .Cl  a use.  This,  point 
will  now.. ft  .examined’  , ! ,..,.7 ,r ...< ..  .•  r.,.:  , % 


1 S. : TfHB  DRAFTS  OF  ifUE  VOtrBTEERTn  AMEjtDMBBT 

-■  i , ■ ■'  it. , t!  i."-:  jh  ^ ^ > '■ 


On  February  26, 1866,  ‘Bingham  reported,  for  the  Joint  Committee  o*i‘  Reeon* 
strtictioh,  a1  proposed  constitutional  amendment  which , lri  altered  form;  wa  el  a tef 
to  bedotne'all'  of  the  first  section  of  the  Fourteenth ’Amendment  efccept  for  the 
declaration  as  to  citizenships  This  proposal- stated : ' •' 

1 “The  CongresS  shall  have  power  to  make  all 'laws  which  shall  be  necessary  and 
proper  to  secure  to  the  cltlzens  of  each  State  nil  privileges1  and  immunities' of 
citizens  in  the  several  States,  and ; to ' all  persons  In  the  several  States,  equal 
protection  in  the  rights  of  life,'  liberty;  and  property."  ** 

--Bingham  pointed  oat  that  this  proposal  was  simply  an  amalgam  of  thOPriv* 
lieges  and  Immunities  Clause  contained  in  Article  4,  Section  2,  add  the  Fifth 
Amendment,  coupled' with  a grant  of^mwer-to  Congresa  to  enforce  them.  Bing* 
ham'  added  that1  while-  these  obligations  ^already  rested  on  the'  states!’  state 
officers  had  habitually  disregarded  them'."  ' < • 

About  seven  >weeks  earlier,  Bingham  lmd  protested  that  northern  anti-slavery 
men  were  unsafe  if  they  went  South, He'  demanded  Security  frotd  the  South 
for  the1  future;  He ’said  that  the  guarantees  of  the  existing  Privileges  and  Itm 
munltles  Clause  were  not  enforced,  and  were  disregarded.  He  added : .... 

■ “I  propose,  with  the  help  of  this  Congress  and  of  the  American  people,:  that 
hereafter  there  shall  not  Im  any  disregard  of  that  essential  guarantee  of  yonr 
Constitution  In  any  State  of  the  Union.  And  how  ? By  simply  adding  aq  amend- 
ment to  the  Constitution  to  operate  on  ali.the  Stntesof  jfctq  Union  allhe,  giving 

- t,:  i.  '*  » . L *■ ; i . \r  ■ , ■ . ■■‘JI  , vh  ■.,+  I'-.v-.-j  *,{  -ti  \V. ' h 
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to  Congress  the  power  to  pass. all  laws ' necessary  andproperto  secure  *o  all 
persons— which  1 Deludes  every  citiBen  of  every  Btate— their  equal  personal 
righto;  and  If  the  tribunals  of  South  Garolina  will  not  respect  the  rights  of  .the 
citizens  of  Massachusetts  under,  the  Constitution  of'  their  common',  country,  ! 
desire  to  see  the  Federal,  judiciary  clothed  with  the  power  to.take .cognisance  of 
the  question,  and  assert  thoee  rights  toy  solemn  Judgment,  inflicting  upon  the 
offenders  such- penalties  as-wili  compel: a decent. respect  ;for  this  guananteeto 
all  the  citlsens  of. every  state.” " . -■<  ■ ...- ». 

Bingham’s  amendment  was  immediately’ attacked  for  giving  Congress  excessive 
power?*  Representative  Andrew  J.  Rogers,  a New  Jersey  Democrat  and  a 
minority  member  of  the  Joint  Committee  on  Rxonat  ruction,  attacked  It  for  cen. 
tralising  the  government.1'  . . . . f r ir 

The  longest  attack,  came.from  Representative  Robert  8,  Hale,  an  exdudge  and 
New  York  Republican.:  Hale  asserted  that  the  proposal  gave  Congress  power  to 
supplant  state  civil  and  criminal  codes.  He  rejected  the  suggestion  of : Repre- 
sentative Tbaddeus  Stevens  that  the  provisions  only  gave  Congress  tbe  right  to 
interfere. when  state  laws  were  unequal,  and  asserted  that  Congress  would  di- 
rectly be  able  to  assure  protection , to  one 'Individual  against  acts,  of.  another 
individual.*0  Hale  attacked  the  amendment.for  centralising  power  in  the  hands 
of  the  federal  government.11  • ! ; 

j Represents tive  Thomns  T.  Davis,  a New  York  Republican,  .echoed  Hale's  fears. 
He  objected  ,that  the?  proposed  amendment  <!ls  a grant  for  original  legislation 
by  Congress.”  " Still  a third  New  York  Republican  lawyer,  Representative  Giles 
W.  Hotchkiss,  asserted  in  opposition  to  . the  proposal  that  it  gave  Congress  power 
tu  eetabllsh  uniform  laws  for  the  . protection  of  life,  liberty,  and  property.  Hotch- 
. kies  stated 'that  he- would  be  glad  to  support  an  amendment  prohibiting  state 
discrimination,;  but  he  oppoeed  the  Bingham  draft  because  be,  too,,  did  not  want 
Congress;  to  have,  any  such,  direct  power.  Representative  Roecoe  Conkling,  a 
New  York  Republican,  lawyer  who  wap  a member,  of  the  .Joint-  Committee  on 
Reconstruction,  likewise  opposed  the  prepoaal.  as  being  too  radical.**  / :... 

. The  view,  that  the . Bingham  proposal  gave:  Congress  direct  power  toiegtslate 
so  as  to  punish  individual  crimes  and  conspiracies  Is  supported  by  a statement 
of  one  of  Its  supporters  who  was  not'a  lawyer.  The  following  colloquy,  occurred 
between  Representative  Hiram,  Price,  on  Iowa.  RegubUcan  ., and  Representative 
Edwin  .Wright,  a New.  Jersey  Democrat,  which  Bhows  clparly  tbatjn  Price’s  view  . 
the  eqjial  protection  portion  of  the  Bingham  proposal  would  have  given  Congress 
power  to  punish  violence . directed  at  preyenting  persons  from  exorcising  their 
federal  constitutional  rights,*  , . : 

"Mr.  Pbiob.  * * * I have  learned  within  the  lost  two  weeks  from  a man:  who 
went  from  the  state  of  Illinois  Into  the  State  of  Mississippi  with  seven  compan- 
ions, making  eight  in  all,  to  w^k  In.  a machine  shop,  and  that  there.  CfLpne  buck 
Only  six  of  them,  the  other  two  haying'  been  murdered  between  the  shop,  ahd  their 
bearding house,  * * * .'  _ . 

' '“Mr.'  WaioHT.  1 rise  to  i question  of  Order,  I insist  that  thegentiqman  must 
confine  himself  to  the  subject  undey  discussion-,  (Wo  '^re.ppt  tfylngmnrder  qases. 

. ,'•*  , ...  '*  it-.?.  . ‘ : ■ 

“Mr,  Pbtoe.  I say,  sir,  that  tbe  intention  of  the  resolution  before  the  House  Is 
to  give  the  same  ti^bts,  privileges,  and  protection  to  the  citieen  of  one  State  going 
into  another  that  a citizen  of  .that  State  would  nays  who,  had -lived- there  for 

years."  • - •.■  ■ ,.'Ii  tii  ,f’  I 

i.  "The  SruAKBB.  That  is  clearly  tin  order.  * ■*  .-f  The  , Chair  .sustains  the  gen* 
Reman  from  lowa,  as  his  remarks.are  clearly  In  order.,  ' ; . < - - , . 

"Mr.  Paros.  *■  ,V*-;  Now*  straff  that  Is  the  intention  of  the  resolution,  if  it  Is 
designed  to  protect  a,  citizen  of  Pennsylvania,  .New  York,  Iowa,  or  any  other  free 
State  lit  going,  Into  ft;  southern  State  * *.  * then  . I am  most  decidedly.  In  favor 
of  It  • ; 


o at  108.- r '■■:!!!  r r-  -•  <■>  . 
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In  urging  his  amendment,  Bingham  declared  that  although  the  federal  govern- 
ment could  protect  American  citizens  abroad,  it  was  powerless  to  protect  them  at 
home.”  Instead,  “citisens  must  rely  upon  the  State  - for  tlielr  protection/’  ** 
However,  Bingham  did  not  assert  any  desire  to  punish  Individual  crimes 
directed  at  preventing  the  exercise  of  constitutional  rights.  Quite  the  contrary, 
through  the  maze  of  his  high-flown  rhetoric  runs  the  aim  of  punishing  state  offi- 
ciate who  refuse  to -protect -cltteenB,  rathor  than  punishing  private  individuals. 
For  example,  Bingham  ashed  how  a penal  prohibition  of  state  denial  of  equal 
protection'  could  Impair  states’  rights  if  all  persons  were  -entitled  to ' Such 
protection.  He  also  added  that  federal  courts  did 'not  have  authority  to  redraft 
denial  of  equal  protection  “which  is  being  practiced  now  ln’moro  States  than  one 
of  the  Union  under  the  authority  of  State  laws  * * 17  Bingham  asserted  that 

without  bis  proposal  the  state  legislatures  might  break  their  oaths  to  support  the 
Constitution  and  pass  unconstitutional'  acts,  as  they  had  done  In  the  peat 
He  said:  -■/  ■- 

’’The  question  is,  simply,  whether  you  will  give  by  this  amendment  to  the 
people  of  the  United  States  the  power,'  by  legislative  enactment;,  to  punish  offi- 
cials of  States  for  violation  of  the  oaths  enjoined  upon  them  by  their  Constitu- 
tion? That  is  the  question  and  the  whole  question.  * * * If  they  [state  legis- 
latures] conspire  together  to  enact  laws  refusing  equal  protection  to  life,  liberty, 
or  property,  the  Congress  is  thereby  vested  with  power  to  hold  them  to  answer 
before  the  bar  of  the  national  courts  for  the  violation  of  their  oaths  and  of  the 
rights  of  their  feUowmen/’  ” 

Bingham  protested  that  if  southerners  regained  control  of  their  state  gov- 
ernments they  would  pass  laws -of  banishment  and  confiscation  and  Imprison- 
ment and  murder  which  prevailed  In  the  South  during  the  Civil  War.  He 
observed  that  there  was  “no  law  anywhere  upon  ottr-  statute-books'  to  punish 
penally  any  state  Officer  for1  denying  in  any  State'  to  any  'cltiaeit  bf  thb  Ubtted 
States ’protection  in  the  rights  of  life, 'liberty,  and  property/’  " He  added: 
“where  Is  the  express  power  to ' define-  and  punish  crimes  committed  in  any  State 
by  its  official  officers  in  violation  of  the  rights  of 'citizens  and  persons  asdeclured 
ln-the  Constitution?”  " The  following  Colloquy  then  occurred 
“Mr.  Haea  I desire-  * * * to  ask  him,  as  ail  abte  constitutional  lawyer,  * * * 
whether  in  biB  opinion  this  proposed  amendment  to' the  Constitution  does  no] 
confer  upon  Congress  a general  power  of  legislation  for  the  purpose  Of  securing 
to  all  persons  In  the  several  States  protection  of  life,  liberty,  and  property, 
aubjectonly  to  the  qualification  that  that  protection  shall  be  equal;  5 
“Mr.  Bingham.  I believe  It --does  In  regard  to  life  and  liberty1  and  property 
as  I have  heretofore  stated  It; '* - ■ 

“Mr.  HAlb.  The  gentleman  misapprehend,?  m?  point,  br  else  I misapprehend 
his  answer.  My  question  was  Whether  this  provision,  If  adopted,  confers  upori 
Congress  general  powers  of  legislation  in  regard  to  the  protection  of  life,  liberty, 
and' personal  property.  \ 

“Mr.  BritoHAM.  It  Certalnly  'does  tiiis : it  confers  upon  Congress  power  to  see 
to  It  that  the  protection  given  by  the  laws  of  the  States  shall  be  equal  in 
respect  to  life  and  liberty  and  property  to  all  persons/’ u 
•At  the  Instance  of  the  Republics House  leadership,  the  Bingham  proposal 
was  Indefinitely  postponed)4*"  It  wm-  never  reintroduced,  but  rather  It  was  re- 
drafted into  the  form  of  the  present  amendment.  Representative  James'  A, 
Garfield,  the 'Ohio  Republlcah  lawyer  who  later  became  President,  observed 
several  years  later  that  the  Blugfiam^draft  first  Introduced  waS  postponed  at 
the  Instance  of  the  House-leadership  because'  “it  became  perfectly  evident  • * * 
that  the  measure -could  not  command'  s two-thirds  vote  of  'Congress,  atad  for 
that  reason  the  proposition  was  virtually  withdrawn.”  Garfield  further  pointed 
out:  * 

“Now,  let  It  be  remembered  that  the  proposed  amendment  was  a plain,  unam- 
biguous proposition  to  empower  Congress -to  legislate  directly  upon,  the  citizens 
of  all  the  States  In  regard  to  theif  lights  of  life,  liberty,  and.  property,.  * • * 
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After  a debate  of  .two  weeks  * f it  -became  evident  that  many  leading  Re- 
publicans of  this  House  would:  not  -consent  to  so  radical  change  In  the  Con- 
stitution* and  the . bill  was  recommitted  to  the  joint  select  committee,”" 
When  the  revised  version  of  the  first  section  of  the  Fourteenth  Amendment 
was  reported  out,  Representative  Tbaddeus  Stevens*  leader  of  the  House  Radical 
I Republicans,  observed  that  this  section  “allows  Congress  to  correct  the' unjust 
_ legislation  of  the  States,  so  far  that  the  law  which  operates  upon  One  man  shall 
operate  equally  upon  all,"  **'  Bingham,  too,  referred  to  the  first  section  as  giving 
_ Congress  the  power  to  protect  citizens. against  unconstitutional  state  legislation. 
Senator  Jacob  Howard,  a 'Michigan  Republican  lawyer,  reporting  the  same  pro- 
vision to  the.  Senate  oh  behalf  of  the  Joint  Committee  on  Reconstruction,  also 
noted  that  the  Equal  Protection  Clause  was  directed  at  abolishing  “all  class 
legislation,"  and  that  the  fifth  section  of  the  amendment  was  designed  to  give 
Congress  the  power  to  carry,  out  the  guarantees  of  the  first  section.**  Senator 
Luke  Poland,  a Vermont  Republican,  and  a former  chief  justice  of  that  state’s 
supreme  court,  speaking  in  favor  of  the  revised  and  final  version  of  the  first 
section,  likewise  noted  that  it  was  designed  to  “uproot  and  destroy  all  * * * 
partial  State  legislation"  just  as  the  previously  passed  civil  rights  bill  was 
Intended  to  do.*1  Senator  Timothy  Howe,  a Wisconsin  Radical  Republican  and 
a former  state  supreme  court -justice,  In  supporting  the  amendment,  also  urged 
that  it  would  correct  unjust  legislation.*8  Senator  John  Henderson,  a Missouri 
Republican,  referred  to  the  “provision  securing  equal  protection  of  the  laws 
against  inimical  State  legislation.”  ** 

It  is  evident  from  the  foregoing  that  the  original  Intention -bf  the  framers  was 
only  to  permit  Congress  , to  enact  laws  which  affected  the  activities  of  state 
officials.  The  question  may  be  asked,  how  was  this  expected  to  cure  the  private 
violence  which  Congress  was  concerned  about  In  the  South?  The  answer  lies 
la  an  analysis  of  the  Civil  Rights  Bill,  the  substantive  principles  of  which  the 
first  section  of  the  Fourteenth  Amendment  was  designed  to  Incorporate.80  In 
Introducing  the  bill,  Senator  Lyman  Trumbull  of  Illinois,  Republican  Chairman 
of  the  Senate  Judiciary  Committee;  observed  that  his  bill  would  hot  apply,  in 
states  which  had  equal  laws.**  Indeed,  the  second  section,  which  was  the  penal 
enforcement  provision,  required  that  to  be  penalized  the  person  depriving  Negroes 
of  their  rights  would  have  to  be  acting  under  color  of  law,*8  Senator:  Garrett 
Davis,  a Kentucky  Democrat;  opposed  the  bill  because  state  Judges  and  officers 
could  be  punished  for  executing  state  constitutions  and  laws.88  Trumbull  replied 
that  since  Negroes  had  been  freed  under  the  Thirteenth  Amendment,  they  were 
citizens  and  hence  entitled  to  the  privileges  and  immunities  given  citizens  b^ 
Article  4,  Section  2 of  the  original  Constitution.84  He  therefore  explained  that 
state -Judges  and  other  officials  whd  refused  Negroes  the  protection  of  the  laws 
should  be  punished  for  not  doing  their  duty  uuder  the  constitution.  But  he 
added: 

“These  words  ‘under  color  of  law’  were  Inserted  as  .words  of  limitation,  and 
not  for  the  purpose  Of  punishing  persons  who  would  not  have  been  subject  to 
punishment  under  the  act  If  they  had  been  omitted.  If  an  offense  is  committed 
against  a colored  person  simply  because  he  is  colored,  In  a State  where  the  law 
affords  him  the  same  protection  as  if  he  were  white,  this  act  neither  has  nor 
was  Intended  to  have  anything  to  do  with  bis  case,  because  he  has  adequate 
remedies  in  the  Stnte  courts  ; but  if  he  is  discriminated  against  under  color  of 
State  laws  because  he  Is  colored,  then  it  becomes  necessary  to  Interfere  for 
his  protection.”  " 

In  the  House,  Representative  William  Lawrence,  ah  Ohio  Republican  and  a 
former  state  judge,  made  the  same  observation.  He  pointed  Out  that  there  were' 
two  ways  In  which  a state  could  deprive  citizens  of  their  fights,  either  by  pass- 

- ■ j ■ ■ . I 1 ' ' ' ' ' - 
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lug  prohibitory  laws,  or  by  "a  failure  to  protect  any  one  of  them.”  Thus,  If  a 
state  should  enact  laws'  for  the  protection  of  one  group  of  citizens,  end  simply 
omit  to  pass  a law  for  the  protection  of  others,  this  would  constitute  & denial  of 
equal  protection  granted  by  the  laws**  Lawrence  further  noted  that  the  bill  did 
not  undertake  to  punish  individual  crimes  against  citizens  respecting  their  life, 
liberty,  or  property,  but  rather  constituted  an  enforcement  of  the  Privileges  and 
Immunities  Clause  of  Article  4,  Section  2 of  the  Constitution.  Lawrence  decried 
“States  [which]  should  authorize  such  offenses  [against  life,  liberty,  or  prop- 
erty], or  deny  to  a class  of  citizens  all  protection  against  them.  * * *”  *7  He  ap- 
proved the  punishment  of  state  officers  guilty  of  doing  tills, M 
The  following  colloquy  between  Representative  James  Wilson,  an  Iowa  Re 
publican  lawyer  and  Chairman  of  the  House  Judiciary  Committee,  who  was  In 
charge  of  the  Civil  Rights  Bill,  and  Representative  Benjamin  F.  Loan,  a Missouri 
Republican  lawyer,  Illustrates  this  point  clearly : 

“Mr.  Loan.  Mr.  Speaker,  I desire  to  ask  the  chairman  who  reported  this  bill, 
why  the  committee  limit  the  provisions  of  the  second  section  to  those  who  act 
under  color  of  law.  Why  not  let  them  apply  to  the  whole  community  where  the 
acts  are  committed? 

"Mr.  Wilson,  That  grows  out  of  the  fact  that  there  is  discrimination  in  refer- 
ence to  civil  rights  under  the  local  laws  of  the  States.;  Therefore  we  provide  that 
tho  persons  who  under  the  color  of  these  local  laws  should  do  ttiese  things  shall 
be  liable;  to  this  punishment 

"Mr.  Loan.  What  penalty  is  Imposed  upon  others  than  officers  who  Inflict  these 
wrongs  on  the  citizen  ? 

“Mr.  Wilson.  We  are  not  making  n general  criminal  code  for  the  States. 

"Sir.  Loan.  Why  not  abrogate  those  laws  instead  of  Inflicting  penalties  upon 
officers  who  execute  writs  under  them? 

"Mr,  Wilson.  A law  without  a sanction  is  of  very  little  force. 

"Mr,  Loan.  Then  why  uot  put  it  in  the  bill  directly? 

"Mr.  Wilson.  That  Is  what  we  are  trying  to  do.”  ® 

Kveu  though  Bingham  opposed  the  Civil  Rights  Bill  for  other  reasons,  Ills  views 
were  exactly  the  same  on  this  point.  He  never  contemplated  punishing  private 
individuals  for  private  crimes.  He  said; 

"*  * * the  care  of  the  property,  liberty,  and  the  life  of  the  citizen,  under  the 
solemn  conation  of  an  oath  Imposed  by  your  Federal  Constitution,  is  in  the  States, 
and  not  in  the  Federal  Government.  I have  sought  to  effect  no  chnngc  In  that 
respect  In  the  Constitution  of  the  country.  I have  advocated  here  an  amend- 
ment which  would  ann  Congress  with  the  power  to  compel  obedience  to  the  oath, 
r,nd  punish  all. violations  by  State  officers  of  the  bill  of  rights.  * * * Standing 
upon  this  position,  I may  borrow  the  words  * * * as  truly  descriptive  of  the  Amer- 
ican system:  'centralized  government,  decentralized  administration.’  That,  sir, 

* * * is  the  secret  of  your  strength  and  power. 

“I  hold,'  sir,  that  our  Constitution  never  conferred  upon  the  Congress  of  the 
United  States  the  power— sacred  os  life  is,  first  as  It  is  before  all  other  rights 
which  pertain  to  man  on  this  side  of  the  grave— to  protect  it  in  time  of  peace  by 
the  terrors  of  the  penal  code  within  organized  States;  and  Congress  has  never 
attempted  to  do  it.  There  never  was  a law  upon  the  United  States  statute-book 
to  punish  the  murderer, for  taking  away  in  time  of  peace  .the  life  of  the  noblest, 
and  the  most  unoffending  as  well,  of  your  citizens,  within  the  limits  of  any  State 
of  the  Union.  The  protection  of  the  citizen  in  that  respect  was  left  to  the  respec- 
tive States,  and  there  the  power  Is  today.  What  you  cannot  do  by  direction  you 
cannot  do  by  Indirection."  * / 

The  conclusion  from  the  foregoing  material  Is  not  In  doubt.  The  Thirty-Ninth 
Congress,  in  proposing  the  Fourteenth  Amendment,  never  contemplated  the  pun- 
ishment of  private  individuals  not  acting  pursuant  to  state  law  for  crimes  com- 
mitted against  other  individuals,  regardless  of  the  motive.  Instead,  such  law 
enforcement  activities  were  to  be  left  to  state  officials,  where  they  had  tradition- 
ally reposed.  The  remedy  that  Congress  did  propose  was.  that  if  state  officials 
were  derelict  In  their  duty,  imposed  by  the  first  section  of  the  Fourteenth  Amend- 


« id.  nt  1833.  , 
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meat,  to  protect  the  Uvea,  liberty,  and  property  of  all  persona  equally,  then  under, 
the  fifth  section  Congress  could  enforce  the  first  section  by  punishing  such  state 
officials  for  their  wlllfal  dereliction.  Thus,  the  theory  whs  that  If  state  officials 
carried  out  their  federally-imposed  duty  of  protecting  all  persons  equally,  crimes 
against  southern  white  unionists,  northern  travelers  In  the  South,  and  Negroes 
would  be  prevented  by  these  state  officials  exercising  their  traditional  law  en- 
forcement powers.  But  in  no  event  did  the  framers  In  the  Thirty-Ninth  Congress 
contemplate  that  private  criminals  could  be  punished  by  federal  authority  under 
the  fifth  section  of  the  Fourteenth  Amendment.  The  defeat  of  the  original  Bing- 
ham draft  shows  that  Congress  wanted  to  foreclose  even  the  possibility  that  such 
a power  might  be  derived  from  the  proposed  amendment. 


4.  THE  PIBBT  ENFORCEMENT  ACTS 

In  urging  the  position  that  Congress  could  reach  private  conspiracies  which  did 
not  Involve  public  officers,  in  the  Guest  case,  the  Justice  Department  relied 
heavily  In  its  brief  on  Section  241  of  the  Criminal  Code,"  Which  was  originally 
derived  from  Section  6 of  the  Enforcement  Act  Of  1870.**  The  Department’s  brief 
quoted  extensively  from  the  remarks  of  Senator  John  Pool  of  North1  Carqlinn, 
which,  as  previously  noted,  the  doUrt  appended  to:itS  opinion 'in' the  Prico  case.** 
Tiie  Department  noted  that : 

“The  most  compelling  evidence  of  the  intent  of  the  framers  of  the  Fourteenth 
Amendment  is,  of  course,  to  be  found  in  the  reports  and  debates  of  the  Thirty- 
Ninth  Congress  which  drafted  the  Amendment  and  proposed  it  to  the  States.  But, 
unfortunately,  those  materials  contain  nothing  really  cohclusire  on  the  point  at 
issue  here."  *r 

■ As  shown  above,  this  premise  Is  highly  dubious,  depending,  of  course,  on  what 
one  deems  to  be  “really  conclusive.”  The  Department’s  brief  then  proceeds  to 
assert  thnt  the  Enforcement  Act  of  May  81, 1870,  which  was  involved  in  the  Guest 
case,  constituted  a contemporaneous  construction  of  the  Fourteenth  Amendment 
and  the  similarly  worded  Fifteenth  Amendment,  since  many  of  the  senators. arid 
representatives  Who  voted  for  these  amendments  likewise  voted  for  the  statutes 
enforcing  them.  The  brief  accordingly  concluded  that  these  amendments  were 
believed  by  such  members  of  Congress  to  allow  It  to  punish  private  violence  not: 
engaged  in  by  state  officials,**  ‘This  line  of  reasoning  contains  several  Saws. 

The  first  of  these  flawsis  the  assumption  that  the  dominant' Radical  Republi- 
cans were  fastidious  about  constitutional  niceties  during  reconstruction  so  that 
their  legislation  in  fact  represented  true  contemporaneous  construction,  of  the  rele- 
vant constitutional  provisions.  We  have  on  record  the  very  frank  confession 
of  Representative  John  F.  Farnsworth,  an  Illinois  Republican  lawyer  who  sup- 
ported these  amendments,  and  who  was  nn  experienced  representative  and  prom- 
inent union  general,  that  the  contrary  was  in  fact  the  case.  Farnsworth  said: 

“*  * * that  I had  given  votes  and  done  things  during  nay  twelve  years’  service 
in  the  House  of  Representatives  which  I cannot  defend,  I have  no  doubt  * * 

I know  we  have  done  things  during  the  war  And'  during  the  prdcess  of  recon- 
struction to  save  the  Republic  which  could  not  be  defended  If  done  in  peace.  We 
were  obliged  to  do  some  things  * * * which  will  scarcely  bear  the  test  of  the  calm, 
light  of  peace  and  constitutional  law.  We  passed  laws,  Mr. ‘Speaker,  and  the 
country  knows  It,  which  we  did  not  like  to  let  go  to  the  Suprenie  Court  for  adjudi- 
cation. And  I am  telling  no  tales  out  of  school,  * * * 

“Sir,  we  have  done  some  things  under  the  necessity  of  the  case,  and  under  the 
war  powers,  and  I am  ready  to  do  them  again  to  save  the  nation’s  life,  which 
may  be  a little  beyond  the  verge  of  the  constitutional  power  possessed  by  Con- 
gress in  time  of  peace,”  ** 

In  regard  to  the  Enforcement  Act  itself,  some , remarks  of  Senator  Jacob 
Howard  of  Michigan  point  in  the  same  direction.  Howard  started  out  by  ob- 
serving that  he  had  been  dissatisfied  with  the  Fifteenth  Amendment  while  it  was 
on  its  passage,  and  had  offered  a different  version  not  limited  to  inhibiting  state 
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t>r  federal  action."  Iiidfeed,  lie  bad  been  a curbing ; critic  of  the  amendment's 
phraseology,*4  Howhrd  observed  that  the  amendment  as  passed  Inhibited  only 
state  and  federal  legislation;  saying  ; i 

"It  Is  a prohibition.  upon  the  two  Governments,  the  Federal  and  the  State 
Government,  by  which  they  are  respectively  disabled  from  passing  any  act  by 
which  this  evil  shrill  be  created1  or  encouraged.  It  does  not,  in  terms,  relate  to 
the  conduct  of  mere  individuals,  and  a very  ‘strict  construction*,  court  of  justice 
might,  as  I can  well  conceive,  ref  uric  to  apply  the  real  principles  of  the  amend- 
ment to  the  ‘case1  of  individuals  who  themselves,  as  mere  Individuals,  and  not 
as  authorized  by  Governments  or  Government  officers,  should  undertake  to  deny 
or  prevent  a colored  man  the  exercise  of  his  right  of  suffrage ; and  I have  some 
fear,  I confess,  that  owing  to  the  peculiar  phraseology  of  this  amendment  some 
courts  may  give  it  that  strict,  and  in  my  judgment,  narrow  construction.”*4 
Howard  proceeded  to  assert  that  Congress  Intended  a broader  purpose  than 
the  strict  language  of  the  amendment  relating  to  federal  or  state  discriminatory 
legislation.  He  said  that  It  Intended  to  assure  Negroes  the  opportunity  to  vote. 
But  he  hesitated  to  say  what  the  United  States  Supreme  Court  would  construe 
the  amendment  to  mean,  and  expressed  the  fear  that  the  state  courts  would  give 
It  a "narrow  construction”  which  would  exclude  the  punishment  of  individuals 
for  preventing  Negroes  from  voting,  "which  was  the  great  object  we  had  in  view 
In  proposing  this  amendment.  * * *’’  Howard  protested  against  such  a con- 
struction as  being  out  of  harmony  with  the  advocates  of  the  amendment,  and  be- 
cause It  would  largely  deprive  Negroes  of  remedies  "which  was  in  the  minds  of 
Us  authors  when  it  was  under  discussion  in  these  Chambers.”  ” 

Wliat  was  lit  the  minds  of  the  framers  of  the  Fifteenth  Amendment  nobody 
knows,  but  what  was  In  their  speeches  Is  a matter  of  record.  The  dominant 
Republicans,  especially  in  the  Senate,  presented  the  apex  of  discord  to  the 
country,  and  the  compromise  conference  report  finally  hammered  out  was  the 
subject  of  keen  disappointment.™  But  in  the  proposals,  counterproposals,  objec- 
. tlons,  cross-objections,  disputes  and  solutions,  which  filled  a large  portion  of 
the  Congressional  Globe  for  the  third  session  of  the  Fortieth  Congress,  scarcely 
a word  can  be  found  Indicating  that  anyone  was  Interested  In  private  individuals 
preventing  Negroes  from  voting.  There  were  too  many  other  priority  objections 
to  the  various  drafts  oftim  amendment.  There  were  long  discussions  about  up- 
rooting state  laws  and  constitutions  wholesale,72  but  none  about,  private  conduct, 
if  Congress  was  after  th<*  latter  problem  it  was  the  best  kept  secret  in  the 
country,  and  its  final  product  was  a peculiarly  poor  job  of  legislative  drafting. 

The  only  possible  conclusion  Is  that  everybody  overlooked  the  problem  of 
private  violence.  This  Is  hardly  surprising.  Considering  the  confusion  find 
haste  which  surrounded  the  amendment's  proposal,  it  Is  very  believable  that 
Congress  in  the  rush  overlooked  the  matter  entirely.  This  frequently  occurs 
when  legislation  Is  enacted  under  thno  pressure.  It  Is  possible  that  had  the 
question  of  private  violence  to  prevent  Negro  voting  been  brought  up  in  1800 
when  the  Fifteenth  Amendment  was  upon  its  passage  the  draft  would  have  been 
broadened  to  give  the  Congress  the  power  to  forbid  such  violence,  although  It 
is  also  possible  that  Howard  .would  have  found  himself  in  the  minority  on  this 
Issue  as  he  did  in  .respect  to  other  matters.  Such  a possibility  is  fortified  by 
the  rejection  of  the  first  Bingham  draft  of  the  first  section  of  the  Fourteenth 
Amendment,  But  In  any  event,  whatever  may  have  been  in  the  minds  of  Howard 
and  others  in  Congress  regarding  private  violence  to  bar  voting,  none  of  it  got 
into  their  speeches  or  Into  the  Fifteenth  Amendment  itself.  If  the  spirit  exhibited 
in  Howard’s  ex  post  facto  self^servftig  declaration  pervaded  the  Enforcement 
Act  of  1870,  the  statute  may  be" safely  disregarded  ns  a contemporaneous  con- 
struction of  either  the  Fourteenth  or  the  Fifteenth  Amendment. 

The  remarks  of  Senator  Pool,  upon,  which  the  Justice  Department’s  brief  so 
heavily  relied,  are  also  instructive.  Pool  was  one  of  the  two:  Republicans  to  vote 
against  the  Fifteenth  Amendment,73  and  was  not  a member  of  Congress  In  1806 
when  the  Fourteenth  Amendment  was  proposed,  He  observed: 


”41  (2)  Globe  3054-55  (1870). 
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“*  * * These  Kuklux.  * * * mean  to  render  invalid  ^mj  inefllcieiit  In  Its  opera- 
tion the  provisions  of  the  fifteenth  amendment;  JiptitJs  done  in  ap, indirect 
way,  * * * I have  ijot  the  fifteenth'  amendment  before  pie,  but  I think  it  provides 
that  no  State  shall  debar  a man  from  the  right  £oyd|;e  because  of  his  rpce,  color, 
or  previous  condition.  Standing  at  the  ballot-box  and  keeping  colored  men 
away  by  force  would  hardly  be  a violation  of  the  Jaws  of  the  Union.  They  have 
not  done  that;  that  is  not  the  purpose ; {he  purpose  is  terrorism  and  intimida- 
tion and  thus  to  prevent  the  exorcise  of  the  right  to  vote."  (Emphasis  in 
original.)7*’ 

In  spite  of  this  clear  recognition  that  the  Fifteenth  Amendment  limited  only 
state  action,  about  one  month  later  Senator  Pool  proposed  provisions  purporting 
to  enforce  that  amendment  which  punished  private  Individuals  who  Interfered 
with  the  right  to  vote,  along  with  a broader  provision  which  became  the  sixth 
section  of  the  Enforcement  Act  and  which  punished  private  conspiracies  to  intimi- 
date citizens  in  the  exercise  of  their  constitutional  rights.**  On  the  surface,  at 
least,  it  once  again  appears  that  Congress  was  more  concerned  with  securing  the 
Negro  vote  for  the  Eepublfenn  Party  in  the  South  '*  than  in  the  constitutional 
limitations  of  the  amendments  it  was  purporting  to  enforce.  In  an  age  of 
notoriously  low  political  morality  one  can  well  credit  Representative  Farns- 
worth's confession!  There  is  thus  good  reason  to  discredit  completely  the  Justice 
Department’s  theory  of  contemporaneous  construction,, 

However,  it  would  still  be  instructive  to  examine  the  debates  on  the  Enforce- 
ment Act,  taking  them  at  face  value,  to  see  to  what  extent  they  actually  did  reflect 
the  theory  of  the  feathers  of  the  Fourteenth  Amendment.  On  April.  15,  1870, 
while  the  readmlsslon  of  Qeorghi  was  under  consideration,  Senator  Pool  made  a 
long  speech  about  the  activities  of  the  Ktl'Klux  Klan,  which  was  very  aefive  in 
his  home  state  of  North  Carolina.  Pool  commenced  by  admitting  that  crime 
was  committed  all  over  the  country,  and  asserted  that  his  state  was  freer  of 
ordinary  crimes  of  violence  than  most  other  areas.  He  added  that  as  a practic- 
ing lawyer,  he  was  able  to  state  that  ordinary  crimes  were  .efficiently  punished. 
But  Pool  observed  that  political  murders  committed  by  the  Ku  Klux  Klan  were 
not  punished  because  state  officials  were  unable  or  unwilling  to  ferret  out  and 
punish  the  offenders.  He  concluded : 

"If  by  acts  of  commission  or  omission  a State  will  not  protect  its  citizens,  then 
the  United  States  is  bound  to  protect  life  and  property  when  a case  is  made  for 
its  interference."" 

Pool  then  observed  that  the  purpose  of  the  crimes  committed  by  the  Klan  was 
to  deter  Negroes  from  voting  or  to  force  them  to  vote  the  Democratic  ticket,  He 
added  that  the  local  law  enforcement  officers  do  nothing  to  stop  these  political 
crimes,  and  indeed,  asserted " that  the  local  sheriffs  and  their  deputies  were 
“winking  at  their  proceedings.”  Pool  added  that  the  grand  Juries  and  petR  Juries 
were  stacked  with  Klansmen,  so  that  “there  is  no  protection  from  the  law.’’ 
lie  declared  that  the  large  majority  of  the  southern  whites  were  opposed  to 
the  congressional  reconstruction  policy  and  to  the  Fifteenth  Amendment  and 
were  determined  to  thwart  it  by  violence’*  He  concluded  that  southern  colored 
Republicans  received  no  protection  In  life  or  property  from  law  enforcement 
agencies  of  the  state.** 

Pool  returned  to  the  same  point  right  before  introducing  f?Is  proposal  in 
speeches  quoted  in'  the  Justice  Department’s  brief1*  and  as  an  appendix  to  the 
Price  opinion.  On  May  19. 1 870,  after  adverting  tp  his  prior  speech,  pool  asserted 
that  a state  might  not  only  “deny"  to  Negroes  the  rigjit  to  vote  by  enacting  posi- 
tive legislation  prohibiting  it,  but  “by  acts  of  omission  it  may  practically  deny 
the  right."  Pool  added : 

“The  legislation  of  Congress  pqust  be  to  supply  acts  of  omissions  on  the  part 
of  the  States.  If  a State  shall  not  enfpree  its  lnwst  by  which  private  individual^ 
shall  be  prevented  bv  force  from  contravening' the' rights  of  the  citizen  Under 
the  amendment,  it  is  in  my  Judgment  the  duty  of  the  United  States  Government 
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to  supply  that  omission,  and  by  Its  own  laws  and  by  Its  own  courts  to  go  into 
the  States  for  the  purpose  ot  giving  the  amendment  vitality  there.’1  “ 

Pool  then  observed  that  the  word  "deny”  appears  not  only  In  the  Fifteenth 
Amendment  but  in  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment 
as  well.  He  noted : 

"It  shall  not  deny  by  acts  of  omission,  by  a failure  to  prevent  its  own  citizens 
from  depriving  by  force  any  of  their  fellow-citizens  of  these  rights.  It  is  only 
when  a State  omits  to  carry  into  effect  the  provisions  of  the  civil  rights  act, 
and  to  secure  the  citizens  In  their  rights,  that  the  provisions  of  the  fifth  section 
of  the  fourteenth  amendment  would  be  called  into  operation,  which  is,  ‘that 
Congress  shall  enforce  by  appropriate  legislation  the  provisions  of  this 

' Pool  nserted  that  federal  legislation  could  not  prevent  states  from  passing  un- 
constitutional laws,  and  therefore  it  would  have  to  penalize  the  individual  citi- 
zen. He  reasoned  that  if  a state  official  is  penalized  under  the  federal  law  for 
violation  of  the  constitutional  rights  of  a person,  "It  operates  upon  him  as  a 
citizen,  and  not  ns  an  officer,”  Pool  therefore  concluded  that  Congress  could 
Just  ns  well  penalize  a private  citizen  ns  a state  officer  in  his  private  capacity. 
Of  course,  this  reasoning  Is  exactly  contrary  to  the  original  reasoning  of  the 
Civil  Rights  BUI  and  the  Fourteenth  Amendment  As  previously  noted,  Bingham 
was  interested  in  punishing  state  officers  for  violation  of  their  oaths  to  support 
the  Constitution.  Necessarily,  private  citizens  coutj  not  be  punished  since  they 
took  no  such  oath.  Hence,  a state  officer  who  was  indicated  for  violating  a 
citizen’s  constitutional  rights  could  be  Indicted  ns  nn  officer,  and  not,  as  Pool 
thought,  aB  a private  person.  Since  Pool  was  not  ft  member  of  the  Thirty-Ninth 
Congress,  his  error  is  understandable. 

Pool  continued  by  discussing  the  need  to  pennlize  conspiracies  to  violate  Four- 
teenth and  Fifteenth  Amendment  rights.**  He  also  advocated  the  trial  of  de- 
fendants in  federal  courts  on  the  ground  that  state  court  Juries  wero  either 
friends  of  the  defendants  or  Intimidated  by  them.  Returning  to  the  constitutional 
point,  he  reiterated  that  since  Congress  coaid  not  legislate  against  the  states,  it 
would  have  to  direct  its  legislation  against  individuals.  Pool  concluded : 

"Mr.  President,  the  liberty  of  a citizen  of  the  United  States,  the  prerogatives, 
the  rights,  and  the  immunities  of  American  citizenship,  should  not  he  and  cannot 
be  safely  left  to  the  mere  caprice  of  States  either  in  the  passage  of  laws  or  In 
the  withholding  of  that  protection  which  any  emergency  may  require.  If  a State 
by  omission  neglects  to  give  to  every  citizen  within  its  borders  * * * enjoyment 
of  his  rights  it  is  the  duty  of  the  United  States  Government  to  go  into  the  State, 
and  by  its  strong  arm  to  see  that  he  does  have  the  full  and  free  enjoyment  of 
those  rights.” 18 

. Reading  Pool’s  two  speeches  together,  his  meaning  seems  reasonably  clear. 
He  said  that  there  was  a state-wide  conspiracy  to  deprive  Republicans,  especially 
if  they  were  colored,  of  their  right  to  vote,  and  that  local  law'  enforcement 
officers  were  collaborating  with  the  conspiracy  by  not  giving  colored  or  other 
Republicans  protection,  . Accordingly,  the  state  officials  were  denying  equal  pro- 
tection of  the  laws,  in  violation  of  the  Fourteenth  Amendment,  a position  which 
hardly  seems  disputable.  Pool  also  observed  that  the  word  "deny”  appeared  in 
the  Fifteenth  Amendment,  and  might  -also  cover  state  inaction  in  not  affording 
requisite  protection  of  facilities.  This  position,  too,  is  quite  plausible.  Pool  then 
asserted  that  the  cure  for  such  violations  of  the  constitutional  amendments  by 
State  officials  was  to  substitute  federal  enforcement  machinery  which  bore  di- 
rectly on  the  private  criminals  rather  than  on  the  negligent-  state  -officials,  a 
position  not  sustainable  by  the  legislative  history  of  the  Fourteenth  Amendment, 
although  plasible  to  a lawyer  of  time,  as  will  be  noted  more  fully  below.  The 
position  that  a finding  of  a state  denial  of  equal  protection  as  a result  of  a 
state-wide  conspiracy  of  law  enforcement  officials  could  be  remedied  by 
substituting  federal  prosecution  for  the  inactive  state  machinery  is  a far  cry  from 
the  Quest  caae  opinions  that  the  federal  government  could  directly  prosecute 
private  conspiracies  to  violate  federal  rights  by  violence  without  an  antecedent 
finding  of  state  violation  by  wilful  neglect  to  enforce  equal  protection.  The  fact 
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that  the  drafts  of  Pool’s  legislation  did  not  mention  this  assumed  antecedent 
is  hardly  surprising  since  It  was  common  knowledge  universally  assumed.** 

It  might  be  noted  In  passing’  that  the  Justice  Department’s  brief  only  men* 
tloned  the  second  of  Pool’s  two  speeches,  and  ignored  the  first  one  with  which  It 
was  linked.*1  This  may  havo  caused  confusion  in  the  minds  of  some  of  the 
Supreme  Court  Justices  as  to  Its  true  import.** 

This  point  Is  reinforced  by  an  examination  of  the  other  relevant  debate. 
Senator  George  F.  Edmunds,  a Vermont  Republican  lawyer,  pointed  out  that  the 
real  problem  in  the  south  was  that  local  law  enforcement  agencies,  namely 
sheriffs,  judges,  and  jurors,  did  not  want  to  enforce  the  law  and  .extend  equal 
protection  in  political  cases,**  Senator  Timothy  Howe,  a Wisconsin  Republican, 
noted  that  In  Mississippi  a white  lawyer  who  killed  a federal  tax  collector  in 
cold  blood  for  political  reasons  went  unpunished  because  of  community  senti- 
ment.*0 Senator  William  Stewart,  a Nevada  Republican  lawyer  who . was  in 
charge  of  tbe  enforcement  bill  for  the  Judiciary  Committee,  approved  of  Pool’s 
proposals  to  deal  with  Klan-lnspired  mob  violence.” 

Senator  Oliver  P.  Morton,  au  Indiana  Republican  lawyer,  observed  that  tbe 
Fifteenth  Amendment  left  "completely  under  the  control  of  the  several  States 
[the  right!  to  punish  violations  of  the  right  of  suffrage  **•"**  except  as  the 
Fifteenth  Amendment  took  away  state  power  to  deny  the  right  to  vote  on  the 
grounds  specified,  and  Edmunds  agreed  with  him.”  Senator  William  T.  Hamil- 
ton, a Maryland  Democratic  lawyer,  in  speaking  against  the  bill,  noted  that  tbe 
Fourteenth  and  Fifteenth  Amendments  were  phrased  like  Article  I,  Section  10 
of  the  original  Constitution,  as  prohibitions  against  the  states,  and  not  like  the 
Thirteenth  Amendment  or  tbe  Fugitive  Slave  Clause  of  Article  4,  Section  2,  which 
do  not  in  terms  address  themselves  to  state  action”  He  added  that  private 
violation  of  the  right  to  vote  was  not  punishable  by  federal  power.” 

Senator  Howard  spoke  in  favor  of  enforcing  the  right  to  vote  by  federal  In- 
strumentalities since  he  considered  it  likely  that  southern  governor:*  would  not 
interfere  If  Democratic  mobs  drove  Negroes  away  from  the  polls.**  Senator 
George  H,  Williams,  an  Oregon  Republican,  a former  state  judge,  and  later  At- 
torney-General in  President  Grant’s  cabinet,  objected  to  the  bill  “because  it  Is 
Indefinite  and  vague  la  all  or  nearly  all  of  Us  provisions,’’ w Williams,  who  had 
been  a member  of  the  Joint  Committee  on  Reconstruction  of  the  Thirty-Ninth 
Congress  which  reported  out  the  Fourteenth  Amendment,  and  who  had  partici- 
pated actively  In  tbe  debates  on  the  Fifteenth  Amendment,  declared : 

“Senators  upon  this  floor,  grave  and  learned  Senators,  whose  Republicanism 
Is  beyond  question,  have  expressed  doubts  os  to  the  constitutionality  of  many  . of 
Its  provisions.”  ** 

Senator  Eugene  Casserly,  a California  Democratic  lawyer  and  former  corpo- 
ration counsel  of  New  York  01  ty,  returned  to  Hamilton's  point  by.  noting  that  the 
Fifteenth  Amendment  was  a limitation  only  on  federal  or  state  power,  and  oper- 
ated in  the  same  way  as  the  negative  limitations  of  Article  I,  Section  10  of  the 
original  Constitution.  He  added  that  the  power  to  enforce  the  Amendment  added 
nothing  to  the  substantive  provisions.  He  therefore  .concluded  that. Congress 
could  not  penalize  the  actions  of  individuals.**  Casserly 'conceded  that  Congress 
could  penalize  the  actions  of  state  officers  acting  under  state  laws,  but  not  private 
Individuals  acting  on  their  own  volition.  Senator  Maltthew  Carpenter,  a Wis- 
consin Republic'll  n lawyer  and  a member  of  the  Senate  Judiciary  Committee 
Interrupted  him  to  suggest  that  Congress  might  find  power  to  protect  voters  under 


••See  42  (1)  Globe  app.  110  (1871),  where  Representative  Satnuol  Shellabarger,  an 
Ohio  Republican  lawyer  In  charge  of  the  anti*Ku  Kliix  Klan  blit,  answered  Representative 
Farnsworth’s  awerlto'i  that  the  punishment  of  cons  pi  races  was  not  linked  to  .unconsti- 
tutional state  nets  by  saying : "It  assumes  that  the  State  has  dented  protection  to  some  of 
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the  first  section  of  the  Fourteenth  Amendment.  Casserly  replied  that  the  Four* 
teenth  Amendment  also  dealt  with  state  action  alone  and  not  individual  action, 
so  that  Congress  derived  no  more  assistance  from  this  than  the  Fifteenth  Amend* 
meat1"  He  concluded  that  Congress  had  no  power  to  deal  with  private  violence 
since  such  criminal  acta  were  not  the  acta  of  the  state, 1M 
Senator  Stewart  replied  that  the  bill  was  necessary  for  the  fall  elections  Ixxfisise 
the  southern  Democrats  would  drive  Negroes  e»  maese  from  the  polls.1"  Senator 
Allen  G.  Thurman,  a Democrat  and  a former  chief  justice  of  the  Ohio  Supreme 
Court,  arose, to  concur  with  Casserly.  He  emphasized  that  the  Fifteenth  Amend* 
ment  dealt  only  with  the  actions  of  States,  or  with  state  officials  enforcing  state 
laws,  and  not  with  the  criminal  acts  of  individuals.1"  Thurman,  too,  drew  an 
analogy  between  the  prohibitions  laid  on  the  states  in  Article  I,  Section  10,  and 
the  Fifteenth  Amendment,  and  pointed'  out  that  neither  was  designed  to  affect 
private  action,  Senator  Pool  then  interrupted  him  to  ask  what  lie  would  answer 
if  a state  passed  a law  that  no'  election  official  should  he  punished  for  refusing  to 
register  or  receive  the  vote  of  a Negro.  Thurman  replied  tbnt  bucIi  a law  would 
violate  the  Constitution,  but  that  it  could  not  be  supposed  that  a state  would 
enact  such  an  unconstitutional  law.  To  this  Pool  answered  that  the  Fifteenth 
Amendment  contemplated  that  a state  might  by  positive  legislation  or  by  omission 
deny  the  right  to  vdte  to  Negroes,  He  added  that  If  a state  failed  to  punish  officers 
who  would  not  receive  ballots  from  Negroes,  unless  Congress  punished  them  under 
its  power  to  pass  appropriate  legislation  the  efficacy  of  the  amendment  would  be 
broken  down.  Thurman  retorted  that  such  laws  could  be  invalidated  by  .the 
federal  judiciary,  but  that  Congress  had  no  power  to  punish  private  Individuals 
who  did  not  hold  state  office.10* 

Senator  John  Sherman,  the  veteran  Ohio  Republican,  lawyer  and  legislator,  then 
propounded  a new  theory.  He  professed  agreement  .with  Thurman,  but  asserted 
that  the  bill  was  only  intended  to  limit  state  action.  The  following  colloquy 
then  occurred: 

“Mr.  SHERMAN,  * * * What  I mean  Is  that  all  the  provisions  of  the  law 
are  to  prevent  persons  or  officers,  under  color  of  State  authority,  from  denying 
a man  the  right  of  suffrage.  My  colleague  cannot  deny  that  wo  can  by  appro* 
priate  legislation  prevent  any  private  person  from  shielding  himself  under  n 
State  regulation,  and  thus  denying  to  a person  the  right  to  vote  on  accouut  of 
race,  color,  or  previous  condition  of  servitude.  Our  right  of  appropriate  legisla- 
tion extends  to  every  citizen  of  a State,  the  humblest  as  well  as  the  highest. 

“Mr.  CASSERLY.  I should  like  to  ask  the  Senator  from  Ohio  how  a State 
can  be  said  to  abridge  the  right  of  a colored  man  to  vote  when  some  Irresponsible 
person  in  the  streets  is  the  actor  Ip  that  wrong  ? 

“Mr.  SHERMAN.  If  the  offender,  who  may  be  a loafer,  the  meanest  man  in 
the  streets,  covers  himself  .under  the  protection  or  color  of  a law  or  regulations 
or  constitu  tlon  of  a State,  he  may  he  punished  for  doing  It. 

“Mr.  CASSERLY.  Suppose  the  State  law  authorizes  the  colored  man  to  vote; 
what  then? 

"Mr.  SHERMAN.  That  is  not  the  case  with  which  w*e  are  dealing.  * * * 
This  hill  only  proposes  to  deal  Vvith  offenses  committed  by  officers  or  persons 
under  color  of  existing  State  law,  under  color  of  exist tng  State  constitutions.  , 


wM.atapp.47fl. 
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at  3001.  Thurman  observed : 

JtThls,  then*  helng  simply  a limitation  on  tj>e  power  of  the  State*  aim  ply  withholding 
from  it  one  of  the  powers  which  it  heretofore1  poRHOSBedj  the  power  of  fixing  the  qu/illflca* 
tlons  of  electors,  or  restricting  that  power  ]n  it  single  particular;  It  is  ne  pteirt,  it  seems  to 
me,  os  the  sun  at  noonday  in  a cloudless  sky-  that  this  amendment  can  only  ho  hold  to 
apeak  of  a State  as  a State  * * * in  her  political  character  * * * and  does  not  den)  with 
Individuate  at  all* 

* * a * * * « 

lt*  * * The  prohibition  here  la  upon  the  State.  Can  you  undertake  to  punteb  an  Individ* 
iml  who  la  not  acting  under  the  authority  of  the  State,  but  directly  against  the  statute 
tew  of  the  State,  and  who  la  punishable  under  that1  statute  law  by* Indictment  in  the  court* 
of  the  State?  And  yet  you  undertake  to  eay  that  that  individual,  thus  acting  contrary  to 
the  law  of  his  State,  liable  to  punishment  by  his  own  State  in  her  own  court*,  can  be  taken 
away  from  the  Jurisdiction  of  his  State  * * *.  into  a Federal  court  to  be  punished  under 
an  net  of  Congress*  { . ' 

“It  Is  amazing  to  tno  thatiany  lawyer  can  think  for  a moment  that  this  bill  In  thifi 
respect  where  it  acta  on  individuals — not  officers  of  a State  at  all,  lucre  private  Individuals, 
mere  trespassers,  mere  breakers  of  the  peace*  mere  violators  of  the  State  law— that  this 
MU  which  seizes  them  and  fruniahes  them  under  this  act  of  Congress  and  in  the  Federal 
Courts  is  warranted  by  the  ilf teenth  amendment  of  the  Constitution.1* 

Id.  at  8U02-G8* 
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No  man  could  be  'Convicted  under  tbla  bill  reported  by  the  Judiciary  Committee 
unless  the  dental  of  tbe  right  to  rote  was  done  under  color  or  pretense  of  State 
regulation.  The  whole  bill  shows  that.’!.1 

Here  we  have  an  interesting  theory  underlying  the  legal  basis  of  the  bill  which 
Is  certainly  not  apparent  on  Its  face.  Yet  the. theory  is  by  no.  means  Illogical. 
The  Fifteenth  Amendment  uprooted  many  state  constitutions  and  laws  for- 
bidding Negroes  from  voting.  The  Republicans  complained  during  the  debate 
Hint  Democrats  were  continuing  to  follow  these  state  constitutions  and  laws 
in  spite  of  the  Fifteenth  Amendment.’*  Apparently,  Sherman  envisaged  a Demo- 
cratic mob  which  turned  Negroes  away  from  the  polls  as  a private  enforcement 
of  these  state  laws ; the  mob  was  assuming  the  character  of  state  agents  in  en- 
forcing state  laws. 

Senator  Garrett  Davis,  a Kentucky-  Democratic  lawyer,  seized  on  Sherman’s 
admission  that  state  action  would  have  to  be  involved,  and  asserted  that  a 
state  con  Id  only  act  through  its  officials,  and  not  "by  its  isolated  and  straggling 
citizens."  He  therefore  concluded  that  Congress  could  not  penalize  private 
citizens. wr  Davis  further  asserted  that  the  amendment  reached  only  state  legis- 
lation,1* a point  on  which  Senator  Joseph  S.  Fowler,  a conservative  Tennessee 
Republican,  concurred.'* 

Senator  Oliver  F.  Morton,  an  Indiana  Republican,  asserted  that  the  debates 
on  the  Fifteenth  Amendment  would  show  that  Congress,  In  the  second  section, 
did  not  Intend  to  be  confined  to  legislating  against  state  officials  or  state  laws. 
He  argued  that  these  debates  in  the  Congressional  Globe  of  the  previous  year 
judlcated  that  Congress  could  penalize  private  persons  who  Interfered  with  Negro 
voting.119  Morton,  who  had  participated  In  these  debates,  quoted  no  specific 
passage  therein,  and  the  comments  previously  made  in  conjunction  with  Howard’s 
speech,  namely  that  no  sueb.  recorded  debates  dealing  witb  private  interference 
existed,  apply  here  also. . The  pressing  necessity  of  preserving  Negro  votes  against 
Kltui  Interference  seems  to  have  resulted  In  conjuring  up  some  non-existent 
debates.  . - ' , 

When  voting  on  the-blll  commenced,  Morton  offered  an  amendment  to  punish 
private  interference  with.  Negro  voting,  which  was  carried  on  a party-line  vote. 
A Demoern  tic-sponsored  amendment  was  then  offered  to  limit  this  section  to  acts 
'hinder  or  by  color  of  State  authority."  Thurman  observed  that  it  had  been 
asserted  In  debate  that  this  section  applied  only  to  persons  acting  under  State 
authority.  He  supported  the  amendment  to  "show  whether  the  Senate  mean 
that  that  section  shall  apply  only  to  persons  acting  under  State  authority  or  color 
of  State  authority,  or  whether  Congress  assumes  to  punish  every  ruffian  as  the 
embodiment  of  the  State.”  No  doubt  Thurman  was  referring  to  the  theory  of  his 
colleague,  Sherman.  However,  this  amendment  was  voted  down  by  a strict  party- 
line  vote,  with  Sherman- being  absent.111  It  might  be  noted  that  Pool’s  section 
had  been  adopted  without  a roll-call  only  a short  time  before,119 
Thurman  then  attacked  the  whole  proceeding.  He  observed  that  these  sections 
had  been  adopted  In  an  all-night  session,  with  senators  absent  or  sleeping  on 
sofas,  "and  only  aroused  from  their  slumbers  when  there  was  a division  of  the 
Senate  or  when  their  presence  was  necessary  in  order  to  make  a quorum."  He 
added  that  some  of  the  bill  was  hot  grounded  on  the  Fifteenth  Amendment,  but 
on  Congress'  power  under  the  origlnnl  Constitution' to  control  federal  elections. 
Trumbull  also  suggested  that  the  bill  be  printed  and  postponed  for  this  reason. 
But  Stewart  declared  that  the  Senate  was  under  time  pressure.119  The  hill  was 
then  passed  by  a party-line  vote.11*  , 

In  the  House,  only  a brief  objection  waft  made  that  the  bill  went  beyond 
Congress'  power  by  punishing  private  Individuals.11'  In  his  speech  supporting 
the  bill,  D Ingham  did  not  address  himself  to  this  point  nt  nil.11*  However,  in 
the  next  session,  when  the  Supplementary  Enforcement  Act UT  was  passed,  several 
House  Democrats  harped  on  the  theme  that  the  Fifteenth  Amendment  pro- 
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hibited  only  stato  Interference  with  Negro  voting,  and  did  not  authorize  enforce- 
ment against  private  Individuals.11*  Bingham  merely  replied  that  the  Fourteenth 
Amendment  gave  Congress  power  “to  correct  aud  restrain  by  law  the  abuses  of 
State  authority."  He  added  that  the  Enforcement  Act  of  1870  was  principally 
designed  to  enforce  the  similarly  worded  Fifteenth  Amendment  without  ad- 
dressing himself  at  all  to  the  question  of  whether  Congress  could  punish  private 
individuals.111 

Democratic  Senators  likewise  reiterated  the  point  that  the  Fifteenth  Amend- 
ment only  prevents  state  discriminatory  action,  and  does  not  restrain  private 
individuals,  They  therefore  concluded  that  the  second  section  of  the  amendment, 
which  gives  Congress  the  power  to  enforce  it,  being  ancillary  to  the  first  sec- 
tion, would  not  allow  Congress  to  pass  a law  penalizing  purely  private  action.1* 
Thus,  Senator  Francis  P.  Blair  of  Missouri  observed  that  the  Fifteenth  Amend- 
ment was  worded  in  the  same  way  as  the  negative  prohibitions  of  Article  I. 
Section  10  of  the  original  Constitution,  and  no  one  had  suggested  that  these  were 
enforceable  against  individuals.1*1 

The  debates  on  the  Enforcement  Act  of  1870,  on  which  both  the  Justice  Depart- 
ment and  the  majority  of  the  Supreme  Court  so  heavily  relied,  show,  first  of  all, 
a considerable  willingness  to  stretch  the  terms  of  the  Fifteenth  Amendment  to 
cover  the  problem  of  private  violence,  which  was  overlooked  when  the  amendment 
was  upon  its  passage.  To  this  extent,  the  net  cannot  be  deemed  a contem- 
poraneous construction  of  that  amendment  or  the  Fourteenth  Amendment,  and 
rather  represents  action  by  Congress  outside  of  its  constitutional  powers  to  meet 
what  was  felt  to  be  n pressing  political  necessity.  Secondly,  such  action  was 
predicated  upon  what  was  deemed  to  be  an  intentional  denial  of  equnl  protection 
to  southern  Republican  voters,  especially  Negroes,  by  local  state  authorities, 
even  though  thlB  basis  for  congressional  action  was  not  stated  in  terms  In  the 
bill.  To  that  extent,  Congress  was  indeed  curing  unconstitutional  state  inaction. 
The  question  presented  to  Congress  was  the  punishment  of  private  conspiracies 
to  violate  federal  rights  only  when  sheltered  by  Intentional  state  refusal  to  af- 
ford protection  to  the  victims.  This  latter  constitutional  underpinning  has  been 
wholly  overlooked  in  the  Guest  case  opinions. 

With  the  presence  of  unconstitutional  state  refusal  t<>  net  as  the  basis  for 
federal  intervention,  the  question  was  narrowed  to  what  remedy  was  permissible 
and  appropriate  to  enforce  the  amendments.  Instead  of  directing  its  penalties 
to  inactive  state  officers,  Congress  chose  to  substitute  federal  officers  aud  ma- 
chinery to  afford  protection  directly  to  victims.  How  this  remedy  came  to  be 
used  will  now  occupy  our  attention. 

8.  TUB  INFLUENCE  OF  PBIQO  V.  PENNSYLVANIA 

The  use  by  Congress  of  a remedy  for  unconstitutional  state  inaction  by  sub- 
stituting federal  machinery,  although  not  warranted  by  the  terms  of  the  Four- 
teenth and  Fifteenth  Amendments,  can  only  be  understood  in  light  of  the  pro- 
found infiucnce  on  lawyers  of  the  period  of  the  case  of  Prigg  v,  Pennsulvanto.** 
The  Justice  Department’s  brief  in  the  Guest  case  has  cited  tbis  case  in  passing 
for  the  proposition  that  Congress.may  enforce  rights' secured  In  the  Constitution 
even  without  a specific  grant  of  power,1*1  without  noticing  the  crucial  signifi- 
cance of  Bingham’s  disagreement  with  this  point  which  led  him  to  vote  against 
the  civil  rights  bill  in  I8601*  and  ultimately  resulted  In  the  first  section  of  the 
Fourteenth  Amendment. 

The  opinion  of  the  Supreme  Court  lit  Prigg  v.  Pennsylvania  was  delivered  by 
Mr.  Justice  Story  at  the  apex  of  his  reputation.  He  held  that  the  Fugitive  Slave 
Clause  of  Article  4,  Section  2 of  the  original  Constitution  could  be  enforced  by 
federal  legislation,  and  In  dictum  declared  that  states  could  not  be  required 
to  enforce  It.  He  said : 

“If,  indeed,  the  Constitution  guarantees  the  right,  and  If  it  requires  the 
delivery,  upon  the  claim  of  the  owner,  (ns  cannot  well  be  doubted,)  the  natural 
inference  certainly  Is,  that  tbe  national  government  Is  clothed  with  appropriate 
authority  and  functions  to  enforce  it.  The  fundamental  principle  applicable  to 
all  cases  of  tbis  sort  would  seem  to  be  that  where  the  end  Is  required,  the  means 


J1*4I  (8)  Globe  1272  (Rep.  Eldrldgc),pp,  123-24  (Ilep.  Woodward). 

*w  Id.  at  1283.  ■'  . I 

M.  at  1635  (Ren.  Vickers) , npp.  102  (Sen.  Bayard) , 

,n  I<t.  at  app.  158,  t . ! i 

,!*41  U.S,  (16  Pet.)  639  (1842). 

Brief,  on.  ctt.  tmra,  n.  03  at  28. 

80  (1)  Globe  1201  (1800).' 


qiviii 

are  given;  And  where  the  duty  Jb  enjoined,  the  ability  to  perform  It  is  con* 
template^  to  exist  on  the  part  of  the  functionaries  to  whoni  it  is  entrusted.  The 
clause  is  found  In  the  national  Constitution!  and  not  in  tltot  of  any  State:  li 
does  not  point  out  any  state  functionaries,  or  any  state  action  to  carry  its 
provisions  into  effect.  The  states  cannot,  therefore,  be  compelled  to  enforce 
them  i and  It  might  well  be  deemed  an  unconstitutional  exercise  of  the  power  of 
interpretation,  to  insiBt  that  the  states  are  hound  to  provide  means  to  carry  Into 
effect  the  duties  of  the  national  government,  nowhere  delega  ted  or  entrusted  to 
them  by  the  Gonsitution.  On  the  contrary,  the  natural  if  not  the  necessary  con* 
elusion  is,  that  the  national  government*  In  the  absence  of  all  positive  provisions 
to  the  contrary,  is  bound,  through  its  own  proper  departments,  legislative, 
judicial  or  executive,  as  the  case  may  require,  to  carry  into  effect  all  the  rights 
and  duties  imposed  upon  it  by  the  Constitution**' 

The  impact  of  this  opinion  on  legal  thinking  about  the  federal-state  relations 
during  the  period  stemmed  from  two  primary  sources.  First,  it  constituted  the 
constitutional  basis  for  the  Fugitive  Slave  Law  of  1850,**  which  as  part  of  the 
Compromise  of  I860  had  vast  political  consequences  and  served  as  a political 
irritant  between  the  Becttons  which  led  to  the  Civil  War.  Secondly,  it  was  in 
the  same  section  of  the  original  Constitution  as  the  Privileges  and  Immunities 
Clause,  which  for  twenty  veal's  the  North  had  been  attempting  to  enforce  In 
favor  of  freed  Negroes,  and  like  this  clause  it  was  a general  declaration  of 
constitutional  right  not  In  terms  phrased  as  a limitation  on  state  action. 

When  the  slaves  were  freed  by  the  Thirteenth  Amendment,  It  is  not  surprising 
that  the  machinery  used  to  enforce  the  Privileges  and  Immunities  Clause  in 
their  favor  in  the  Civil  Rights  Act  of  iSGfl,5*  should  be  borrowed  from  the 
familiar  machinery  of  the  Fugitive  Slave  Law  which  enforced  a similarly  worded 
constitutional  provision  found  in  the  same  section*  As  Senator  Trumbull,  who 
drafted  the  bill  and  was  in  charge  of  it  is  Judiciary  Committee  Chairman, 
observed: 

“Most  of  [the  provisions  of  the  bill]  are  copied  from  the  late  fugitive  slave 
act,  adopted  In  1800  for  the  purpose  of  returning  fugitives  from  slavery  into 
slavery  again.’1 

This  point  ift  further  reinforced  when  it  is  remembered  that  notwithstanding 
Trumbull**  long-winded  perorations  on  the  need  to  make  freedmen  really  free  by 
enforcing  the  Thirteenth  Amendment,  Resonator  Lot  M*  Morrill,  a Maine  Repub- 
lican lawyer  later  observed,  the  civil  rights  bill  was  deemed  to  be  supported 
under  the  old  Privileges  and  Immunities  Clause,  and  not  the  Tklrt^nth  Amend- 
ment at  all*1*0  Trumbull  himself  recognized  this  by  citing  cases  interpreting  that 
clause  in  his  opening  speech,1*1  as  he  later  virtually  admitted,1” 


Pri£g  v,  Pennsylvania,  41  U.S*  (10  Pet.  530,  616-16  (1842),  The  dictum  that  states 
lacked  epncii rrent  power  to  enforce  the  fugitive  slave  provision  was  denied  tn  Weaver  v. 

See  AUleman  v*  Booth,  62  U*S.  (21  How*) 


rely,  20  Pa.  80  (185TL 
* Act  of  Sept.  18,  I860,  c*  60,  0 Bint  402. 
606(1859) 


mSee  e.g.  80  (2)  Globe  418-19  (1849)  (Rep*  Hudson)  ; 01  (1)  Globe  app.  124  (i860) 
(Sen*  Davis,  Mass.)  ; St  (1)  Globe  app*  1654-55  (1850)  (Sen*  WinthropX;  S3  (1>  Globe 
am  1012  (1854)  (Sen.  Sumner)  ! 35  (1)  Globe  1964  (1858)  (Sen*  Fessenden) ; 85  (IX 
Globe  190 6-67  (1858)  (Sen*  Fessenden,  Wilson)  ; 36  (2)  Globe  952  (1859)  (Rep.  Granger) 
35  (2)  Globe  980  (1859)  (Rep,  Clark  Cochrane)  i 85  (2)  Globe  984  (1859)  ^ v 


^ r ...  r (Rep,  Bingham). 

**14  Stilt*  27  (1806), 

***  39  (1)  Globe  475  (1806)*  See  also  Trumbull's  defen  Be  of  using  the  Fugitive  Slave 
Law  for  enforcement  machinery,  fd*  at  605*  He  declared  that  “we  propose  to  use  the 
provisions  of  the  fugitive  slave  law  for  the  purpose  of  punishing  those  who  deny  free* 
<W  * * /MtL  ■*•■■■ 

«*42  (2}f  Globe  780  (1872).  Morrill  said  : 

* * • the  honorable  Senator  from  Massachusetts  Is  utterly  mistaken  if  he  supposes  that 
the  civil  righto  bill  was  drawn  from  the  thirteenth  amendment  at  all,  * * * i did  not 
question  the  constitutionality  of  the  civil  rights  bill ; but  It  would  have  been  constitutions  I 
before  the  thirteenth  amendment;  it  was  not  drawn  under  that  amendment,  nor  does  It 
look  to  that  at  all  as  Its  source  of  authority.  It  looks  to  that  other  provision  of  the 
Constitution  In  the  fourth  article,  which  provides  for  the  equal  privileges  and  immunities 
of  the  citizen*  in  the  several  States,  That  is  where  Its  authority  la  found*” 

111  39  (1>  Globe  474-75  (I860). 

1tt  Jtt  at  600*  where  Trumbull  said : 

***  * * the  cases  were  * * * Introduced  * * * for  the  purpose  of  Ascertaining,  If  we 
could,  by  judicial  decision  what  was  meant  by  the  term  'citizen  of  the  United  States;'  and 
innnmuch  ns  there  had  been  judicial  decisions  upon  this  clause  of  the  Constitution,  in 
which  it  had  been  hold  that  the  rights  of  a citizen  of  the  United  States  were  certain  greet 
fundamental  rights,  such  as  the  right  to  life,  to  liberty*  and  to  avail  one’s  seif  of  all  the 
laws  passed  for  the  benefit  of  the  citizen  to  enable  him  to  enforce  his  rights;  Inasmuch  us 
this  was  the  definition  given  to  the  term  as  applied  fn  that  part  of  the  Constitution*  1 
reasoned  from  that,  that  when  the  Constitution  hud  been  Amended  and  slavery  abolished, 
rind  we  were  about  to  pass  a law  declaring  every  person,  no  matter  of  what  color,  born  In 
the  United  States  a citizen  of  the  United  States,  the  name  rights  would  then  appertain  to 
all  persons  who  were  clothed  with  American  citizenship*” 
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Reference  to  the  House  debatea  Is  even  more  Illuminating.  Representative 

J Bines  F,  Wilson,  an  Iowa  Republican  lawyer  In  charge  of  the  bill  for  the  Ilouke 
udlciary  Committee,  stated  that  the  bill  wae  merely  enforcing  the  Privileges 
and  Immunities  Clause/"  Wilson,  like  Trumbull,  linked  the  substantive  provi- 
sions of  the  Privileges  and  Immunities  Clause  with  the  enforcement  provisions 
of  the  second  section  of  the  Thirteenth  Amendment  because  of  serious  constitu- 
tional doubts  that  Congress  had  the  power  to  enforce  the  original  constitutional 
provision  unaided.  He,  too,  observed  that  most  of  the  enforcement  machinery 
was  “based  bn  the  act  of  September  18,  I860,  commonly  known  as  the  'fugitive 
slave  law/  the  constitutionality  of  which  has  been  affirmed  over  and  over  again 
by  the  courts.”1’1  Furthermore,  to  quiet  the  very  serious  constitutional  doubts 
of  a number  of  fellow-Republicans,1"  Wilson  read  the  passage  previously  quoted 
from  Prlgg  v,  Petmsglvania  which  interpreted  the  companion  Fugutive  Slave 
Clause  as  showing  the  power  of  Congress  to  enforce  the  rights  of  citizens  in 
the  Privileges,  and  Immunities  Clause  and  the  Due  Process  Clause  of  the  Fifth 
Amendment,  and  declared  that  this  case  showed  that  Congress  already  had  the 
power  to  do  what  Bingham's  previously  introduced  constitutional  amendment 
would  have  given  them  the  power  to.  do,  namely,  to  enforce  the  rights  of  citi- 
zens/* Bingham,  on  the  other  hand,  although  agreeing  wholeheartedly  with 
ilie  objects  of  the  civil  rights  bill,  was  of  the  opinion  that  Prigg  v+  Pennsylvania 
was  inapplicable,  and  that  enforcement  of  the  rights  of  citizens  was  left  to  the 
good  faith  of  the  states.  Such  a position  was  certainly  an  arguable  one,  since 
Mr.  Justice  Story  had  indicated  that  the  federal  government  could  not  only  set 
up  machinery  to  return  fugitive  slaves,  but  that  states  could  not  be  required  to  do 
so.  Bingham,  however,  noted: 

"The  Constitution  does  not  delegate  to  the  United  States  the  power  to  punish 
offenses  against  the  life,  liberty,  or  property  of  the  citizen  in  the  States,  nor  does 
It  prohibit  that  power  to  the  States,  but  leaves  it  as  the  reserved  power  of  the 
States,  to  be  by  them  exercised/' 141 

To  remedy  this  want  of  power  to  enforce  the  existing  Constitution,  Bingham 
Introduced  his  first  draft  amendment/118  The  effect  of  ^this  draft  would  have  been 
to  embody  the  rule  of  Prig g v.  Pennsylvania  into  a constitutional  amendment. 
But  as  previously  noted,  many  Republicans  were  opposed  to  giving  Congress 
power  to  pass  a uniform  law  to  protect  life,  liberty,  and  property,  similar  to  the 
uniform  law  for  the  return  of  the  fugitive  slaves.1*  Hence,  as  Bingham  later 
declared,  when  came  to  redraft  the  first  section  of  the  Fourteenth  Amendment,  he 
imitated  the  framers  ojt  the  original  Constitution  In  Article  I,  Section  10,  by 
Imposing  negative  limitations  on  the  powers  of  the  states/4*  As  Bingham  wrote 
In  1871: 

"The  fourteenth  amendment,  it  is  believed,  did  not  add  to  the  privileges  or 
immunities  before  mentioned  [in  the  original  Constitution],  but  was  deemed 
necessary  for  their  enforcement  as  an  express  limitation  upon  the  powers  of  the 
States.  It  had  been  judicially  determined  that  the  first  eight  articles  of  amend- 
ment of  the  Constitution  were  not  limitations  on  the  power  of  the  States,  and  it 
was  apprehended  that  the  same  might  be  held  of  the  provision  of  the  second 
section;  fourth  article.” 141 

Qf  course,  the  first  section  of  the  Fourteenth  Amendment,  after  the  declara- 
tion as  to  citizenship,  is  so  obviously  similar  to  Article  I,  Section  10,  that  Demo- 
cratic lawyers,  In  casting  about  for  gr&pnds  to  oppose  Republican  bills,  guessed 


«*/(!.  at  1117-18.  He  declared  : ^ 

“Mr.  Speaker.  I think. I may  safely  niBrm  tills  bill,  ao  far  as  it  d*wl  a res  the  equality 
of  all  dtfrens  In  the  enjoyment  of  eml  rights  and  immunities,  merely  affirms  existing  law. 
Wo  are . following  the  Court  I tut  I on.  We  are  reducing  to  statute  form  the  spirit  of  the 
Constitution.  We  are  establishing  no  new  right,  declaring  no  new  principle.  It  Is  not 
the  object  of  this  bill  to  establish  new  rights,  hut  to  protect  find  enforce  those  which 
nlready  belong  to  every  citizen,  * * * If  the  States  would  all  practice  the  constitutional 
declaration,  that  VThe  citizens  of  each  State  shall  be  entitled  to  all  privileges  and  lm- 
iminltlCB  or  citizen*  in  the  several  States'  (Article  four,  flection  two.  Constitution  of  the 
United  States,)  nnd  enforce  it  * * * wc  might  Vjer3i  well  refrain  from  the  enactment  of 
this  bill  Into  a Taw." 

Id.  at  1118.  ^ .*  ^ _ 

at  12U0-OT  (Rep.  Raymond)  ; id.  at  1281-03  (Rep.  Bingham) ; id,  at  1203  (Rep, 
Slicllnbnrger) : Id,  At  app-  10U-5O  (Rep.  Delano),  ,,  / 

at  1284,  f 

wTtL  at  1201-  < ■ 

lw/d,  at  1034,  1 

See,  e.g.ld*  at 10GG  (Rep.  Hotchkiss), 

*«42  (lrdloba  app.  84  *1871)..  

w H.It.  Kep.  No.  22,  41st  Cun?.,  are!  Sees.  1 (1871),  ' , 


civil*  RiqEPiB  771 

that  tbe  former  was  patterned  after  the  latter.  But  there  was  no  public  evidence 
of  this  until  1S71  from  Bingham,  ahd  the  inferential  evidence  from  the  two  drafts 
appears  In  none  of  the  speech  pa , evep  byDmpp^ats,  ac\d  apparently  was  for- 
gotten. Considering  the  times,  this  Is  hot  as  Improbable  as  It  wiglit  seeippt 
first.  In  the  four  rears  between  I860  and  1870  thecoirntry  hgd  igona 
a legal  and  political  revolution.  The  exciting  events  of  the  (Jmea,  such'  as  the 
reconstruction  acts  pressed  on  tbe  South,  the  Impeachment  of  President  Andrew 
Johnson,  and  the  extension  of  the  franchise  to  Negroes,  would  have  necessarily 
drawn  so  much  attention  as  to. push  more  technical  questions  Into  the  background. 
The  redrafting  of  the  relatively  uoh-controversial  first  section  of  the ‘Fourteenth. 
Amendment,  which  was  deemed  "surplusage"  anyway,”*  because  It  only  reenacted 
wlmt  was  already  In  the  Constitution,  by  comparison  Is  such  a technical  matter 
thnt  If  It  was  overlooked,  or  its  significance  was  unnoticed,  tills  cannot  cause 
surprise. 

Indeed,  it  is  of  significance  that  tbe  first  time  this  redrafting  was  brought  up 
fn  debate  was  In  1871.  Representatives  Farnsworth  and  Garfield,  both  Republi- 
can lawyers  who  had  participated  in  the  debates  preceding  tbe  proposal  of  the 
Fourteenth  Amendment,  warmly  speaking  In  its  favor  as  well  as  voting  for  it,”* 
brought  up  the  redrafting,  by  reading  extensively  from  the  1808  Globe  to  refresh 
their  recollection.1"  If  the  very  participants  had  to  read  from  the  Globe  to  old, 
their  memory,  it  is  hardly  to  be  wondered  at  that  senators  and  later  members  of 
Congress  who  were  not  participants  might  have  forgotten  this  fact. 

Accordingly,  Republicans  who  forgot  about  the  redraft  or  were  unfamiliar 
with  It  continued  to  act  as  if  Priggv.  Pennsylvania  applied  to  the  Fourteenth 
Amendment,  and  by  analogy  to  the  Fifteenth  Amendment,  even  though  B|ng- 
Mru’s  revisions,  by  converting  it  into  a negative. limitation  on  state  action,  had 
made  it  inapplicable.  The  constant  citation  of  this  .case  Jt>y.  both  Republicans 
nnd  Democrats  during  the  reconstruction  period  shows  thnt  many  members  of 
Congress  were  following  this  familiar,  although  wholly  inapplicable,  constitu- 
tional landmark.1®  Insofar,  therefore,  as  the  Republicans  were  acting  ftorni  fide, 
their  mistake  was  a completely  reasonable  one.  No  better,  illustration  of  this 
point  can  he  made  than  Ihe  fact  that  Senator  Fool  himself,  in  urging  his  section 
which  was  to  go  into  the  Enforcement  Act  of  1870,  referred  at  length  to  tlie 
enforcement  machinery  of  the  Civil  Rights  Act  of  1866,  which  had  been  set  up 
under  the  authority  of  Prigg  v.  Pennsylvania , as  a guide  to  the  interpretation  of 
the  fifth  section  of  the  Fourteenth  Amendment.”* 


»s  James,  The  Framing  of  the  Fourteenth  Amendment,  123-24,  134-35,  145  (1056) 
"»80  (1)  Globe  2462  (1800)  (Garfield)  Id- at  2539  (Farnsworth).  U J 

»*M2  (1)  Globe  aim.  115-10.  150-52  (lSU).  . 

«°aee,  e.g.  30(1)  Globe  1270  (I860),  (Itep.  Kerr) : hi.  at  1886  (Rep.  Lawrence  of  Ohio)  : 
41  (2)  Globe  S485  (1870)  (Son.  Thurman);  id.  at  3804  (Sen.  Bayard)  i 41(  3)  Globeopp! 
/e°  (1A71>  (Sen.  Bayard)  ; 42(11  Globe  app.  231  (1871)  (Sen.  Elafrj  ; W.  at  app.  210 
Is™-  Thurman)  ; d.  at  upp.  229  (Sen,  Bpreman),;  id.  at  795  (Bop.  Blair  of  Mich)  143(1) 
Record  413  (1874)  (Ben.  Lawrence),  tt  Islnterestlng  to  note' that  when  Representative 
Benjamin  F.  Butler,  a Massachusetts  Republican  lawyer,  reported  li  bill  for  the  Committee 
on  Reconstruction  to  protect  southern  Republicans,  rb  nn  enforcement  of  tbe  Fourteenth 


Amendment 

6t  1850ft” 


* bo  modeled  tbe  legal  machinery 11 ‘almost  exactly  upon  the  fugitive  slave  law 
Rep  37,  41st  Cong.,  3rd  Bess C 4 (1871),  Representative  Samuel 
ghcllabarger,  an  Ohio  Republican  lawyer  who  hod  participated  in  the  debates  on  the  Civil 
Rights  Act  Of  1866  nlid  flie  Fourteenth  Amendment,  declared  that!  the  latter  amendment'. 
12  "I81  if  s|raRar  to  the  Fugitive  Slave  Clause  ot  Article  4.  Section  2,  and 

that  tinder  the  authority  ot  Prigg  v.  Pennsylvania,  41  U.S.  (16  Pet:)  53ft  (1842),  Congress 
«u!d  enfonce  the  Fourteenth  Amendment  with  Its  own  machinery.  He  did  not  mention 
WdMft  In  1866  42(1)  Globe  app.  70  (1871).  Similarly,  Representative 

David  P.  Lowe,  a Kansas  Republican  ex-judge;  declared  t , . 

,L  ft?  second  section  of  thefoupth  urtfcIOof  the  Constitution  further  provides 

tbatf-'t  Fugitive  Slave  Clause  quoted J.  » - 

8 1 tp Harlty  in  expression  of  this  section  to  the  one  quoted  in  the  fourteenth  amend- 

meat  [first  section  Its  so  apparent  that  Its  .construction  must  lend  tea  just  undemanding 
i*  ft®  latter.  * • * .Under  the  second  section  of  the  fourth  article  a statute  Was  enacted 

Igcvldljag.  for  the  capture  and  surrender  Of  fugitive  slaves,  and  In  tlie  case  of 

£ , ^.Mr.  Justice  Story  usee  the  following  language  In  reference 

to  fte  fugitive  slave  law  of  1793,  as  affected  by  the  Constitution.  * • • (quotation 

omitted  ] t ■ ■ ■ ■ ■ ? ’ ■ 


* * * * * • * 

therefore,  the  doctrine  Is  squarely  enunciated  by  one  of  tbe  purest  and  ablest  of 
.flAor^£auX  *3P*S*' State  refuse  to 


2^010  Itir  wo  tjctgenoi^  or  ai^  prmpt  WH*  ThetfedBltin  of th*:Sabreme  Couf  tin thli 
f™f^a8  been  followed  In  very  numerous  east*,  and  the  doetriiietimtf  t^  eo^tdend  e^tUedl 
it11?*  ean  be  by  adjudication/*  42U>  Globe"  375  C1871K  h - ■' 

™h(2)  Globe  mi*  app.  47fo  -amh  - 1 ■ 
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6.  CONCLUSION 

The  majority  of  the  opinions  In  the  Quest  case  rests  on  two  errors,  one  piled  on 
top  of  the  other.  The  first  error  was  that  of  the  Republican  senators  during 
the  reconstruction  period,  in.  applying  the  theory  of  Prigy  v.  Pennsylvania  to 
interpret  the  fifth  section  of  the  Fourteenth  Amendment.  The  error  of  the 
United  States  Supreme  Court  wus  in  taking  the  product  of  that  erroneous  inter* 
pretatlon  and  applying  it  without  noticing  its  limitation,  namely,  that  as  on 
antecedent  a state  or  Its  officials  would  have  to  refuse  equal  protection.  The 
result  has  been  to  revert  back  to  the  first  Bingham  draft  and  to  read  the  word 
“state”  right  out  of  the  Fourteenth  Amendment, 

The  Fourteenth  Amendment  does  not  give  Congress  the  power  to  punish  pri- 
vate individuals  violating  the  rights  of  others  whatever  their  motive.  Nor  does 
it  permit  Congress  to  punish  conspiracies  to  violate  federal  rights.  Any  such 
action  is  beytfnd  the  Constitutional  power  granted  to  Congress  under  the  fifth 
section. 

The  remedy  given  to  Congress  by  the  framers  to  assure  equal  protection  lies 
in  Its  right  to  proceed  against  state  law  enforcement  officers  who  refuse  to  accord 
equal  protection  to  all  persons.  It  Is  the  duty  of  the  states,  by  tlielr  officials, 
to  afford  all  persons  the  some  protection  which  the  laws  grant  to  any  person  In 
the  states.  If  a state  official  wilfully  neglects  to  afford  such  protection,  ho 
violates  the  constitutional  right  of  the  person  so  affected.  Congress  may,  under 
the  fifth  section,  enforce  the  first  section  by  punishing  such  official  for  this  wilful 
refusal.  But  it  may  not  proceed  directly  to  punish  the  private  criminals  who 
violate  the  rights  of  citizens.  Insofar  as  the  majority  of  the  opinions  in  the 
Quest  case  hold  to  the  contrary,  they  are  Inconsistent  with  the  original  under- 
standing of  the  framers  and  are  erroneous. 


The  Ku  Klux  Kf.an  Act  op  1871 : Some  Reflected  Light  on  State  Action 
and  the  Fourteenth  Amendment 

(By  Alfred  Arlns) 
t.  INTRODUCTION 

Recent  violence  around  the  country,  and  particularly  in  the  South,  which  has 
resulted  from  racial  tensions,  has  spurred  a demand  that  the  federal  government 
undertake  to  punish  private  individuals  directly  for  crimes  of  violence  which  are 
asserted  to  Infringe  Fourteenth  Amendment  rights.1  A majority  of  the  justices 
of  the  United  States  Supreme  Court  have  indicated  in  the  freshly  decided  case 
of  United  States  v.  Quest 1 that  Congress  possesses  this  power  under  the  Four- 
teenth Amendment,  and  at  least  one  commentator  has  concurred  in  this  view.1 
- These  assertions  that  Congress  may  penalize  private  violence  directly  are 
contrary  to  the  view  of  the  landmark  post-reconstruction  cases  which  hold 
that  the  Fourteenth  Amendment's  first  section  is  only  directed  at  “state  action.”-* 
The  basis  for  rejecting  this  concept,  at  least  in  part,  has  been  grounded  by  the 
Justice  Department  in  the  Quest  case,  on  an  alleged  contemporaneous  construc- 
tion of  the  Fourteenth  Amendment  by  the  Ku  Klux  Klan  Act  of  1871,*  which  was 
passed  by  the  votes  of  Republicans,  some  of  whom  voted  for  the  Fourteenth 
Amendment,  and  presumably  were  familiar  with  its  meaning.  Since  this  statute 
purported  to  enforce  the  Fourteenth  Amendment,  the  reasoning  Is  that  It  con- 
stituted a congressional  Interpretation  of  the  amendment's  meaning  which  Is 
more  persuasive  than  later  Supreme  Court  cases.* 

The  position  that  a contemporaneous  congressional  construction  of  a constitu- 
tional amendment  should  carry  weight  In  interpreting  that  amendment  Is  cer- 
tainly a well-grounded  one.  In  view  of  the  fact  that  the  Ku  Klux  Klnn  Act 
was  the  most  extensive  congressional  attempt  during  reconstruction  to  prevent 


i Sen  N.Y.  Times,  June  D.  1066,  p.  1,  coL  8. 

* 86  Sup.  Cf.  1170  (1006).  . 

»PieuU,  Congressional  Power  to  Bitforce  the  Fourteenth  Amendment  Against  Private 
Acte,  78  Yale  L.J.  1303  (1004). 

* Civil  Rights  Cases,  :10».U.S.  8 (1888) ; United  States  v.  Harris,  108  U.S.  620  (1883) ; 

United  States  v.Crulkafcanto,  92  U.S.  042  (1876).  ' 

* Act  of  April  20/1871,  rt.  22, 17  Stat.  13. 

* Brief  for  appellant  la  United  Sta  tes  v.  Guest,  supra,  n.  2,  at  pp.  87-40. 
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racial  and  political  crimes  of  violence  pursuant  to  the  fifth  section  of  the  Four- 
teenth Amendment,  the  debates  thereon  warrant  careful  attention.  This  article 
will  analyze  those  debates  for  the  reflected  light  they  cast  on  the  power  of 
Congress  to  punish  private  individuals  under  the  Fourteenth  Amendment. 

2.  THE  HOUSE  DEBATE 

A , The  is  introduced 

At  the  opening  of  the  first  session  of  the  Forty-Second  Congress,  considerable 
apprehension  was  expressed  by  the  Republicans  about  the  insecurity  of  life  and 
property  in  the  South,  and  the  House  adopted  a resolution  creating  a committee 
to  investigate  this/  On  this  the  Republican  majority  was  split  almost  in  half, 
with  the  Democrats  making  up  the  balance  of  power*  Several  Republicans, 


iCong,  Globe,  42nd  Cong.,  1st  Sesa-  116-7  (1871)  (Congressional  Globes  will  hereinafter 
be  cited  by  Congress,  session,  page  and  year,  via*:  42(1)  Globe  116-7  (1871)).  See  also 

*s*For  Butler's  report  in  the  prior  session  on  this  point,  recommending  protective  legis- 
lation* see  I-LE.  Ren-  No.  37,  41st  Cong,  3rd  Soss,  (1871).  See  also  his  proposed  bill  at 
42(1)  Globe  173-15  (1871), 

9 42(1)  Globe  123-130  (1871). 

10  7<f,  at  236.  The  message  read  : ^ 

J<A  condition  of  affairs  now  exists  in  some  of  the  States  of  the  Union  rendering  life  and 
property  Insecure,  and  the  carrying  of  the  mails  and  the  collection  of  the  revenue  danger- 
ous. The  proof  that  such  a condition  of  affairs  exists  In  some  localities  is  now  before  the 
Senate.  That  the' power  to  correct  these  evils  is  beyond  the  control  of  the  State  author!* 
ties  I do  not  doubt ; that  the  power  of  the  Executive  of  the  United  States,  acting  within  the 
limits  of  existing  laws,  Is  sufficient  for  present  emergencies  Is  not  clear.  Therefore  1 
urgently  recommend  such  legislation  as  in  the  judgment  of  Congress  shall  effectually  secure 
life,  liberty,  and  property,  and  the  enforcement  of  law  In  all  parts  of  the  United 
States.  * • f 


11  42  TJ,S*C*  sec,  1083. 
ts 42(1)  Globe  317  (lSTl), 

1s14Stat.  27  (18(16), 

u 16  Stnti  140  (1870),  now  17  U.3.C.  Sec*  241. 
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that  Congress  could  directly  enforce  the  provisions  of  the  Constitution  Against 
Individuals,1*  citing  Article  Four,  Section  Two,  and  in  particular  the  fugitive 
slave  laws,  SheUaburger  cited  Moore  v,  Illinois'*  tor  the  proposition  that  Con- 
gress might  duplicate  a state  criminal  code,  and  Prig#  v.  Pennsylvania11  for  the 
proposition  that  Congress  could  enforce  the  fifth  section  of  the  Fourteenth 
Amendment  directly  against  Individuals  The  third  section,  Shellabarger  tiv 
sorted,  was  n remedy  against  state  denial  of  equal  protection,  adding  that  tin1 
federal  government  did  not  have  to  wait  until  the  state  denying  protection  to 
citizens  asked  for  federal  aid*  The  fourth  section  was  based  on  Jtf#  parte  Mint- 
pan -IS  Thus,  the  entire  speech  shows  that  the  state  was  designed  bo  remedy  state 
denials  of  equal  protection  by  direct  federal  Intervention  against  individuals,19 

The  first  rebuttal  to  the  bill  was  delivered  by  Representative  Michael  0,  Kerr,  ti 
much  respected  Indiana  Democratic  lawyer,**  He  asserted  that  the  states  pos- 
sessed exclusive  jurisdiction  to  make  criminal  codes,*1  and  that  the  negative 
limitations  in  that  amendment  were  similar  to  Hie  limitations  of  Article  I,  Sec- 
tlon  10,  which  could  not  be  enforced  by  Congress  against  individuals.50  He  cited 
Cohens  y.  Virginia**  for  the  projiwdtluii  tlmt  Congress  had  no  general  power  tu 
punish  felonies,  and  concluded  with  a broadside  attack  on  the  hill  as  dangerous 
to  liberty  and  states1  right/1 

Debate  continued,  with  Representative  William  L,  Stoughton,  a Michigan 
Republican  lawyer,  setting  forth  testimony  detailing  Ku  Klux  Klan  crimes.  He 
asserted  that  the  KNin  was  “an  auxiliary  of  the  Democratic  Party/' w and  fur- 
ther remarked : 

“The  relation  of  the  Democracy  to  this  order  fa  precisely  that  of  the  receiver 
of  stolen  property  to  the  thief.  The  murder  of  leading  Republicans,  terrifying 
Hie  colored  population,  and  putting  whole  neighborhoods  In  fear  so  that  the  Ku 
Klux  can  control  an  election,  is  heralded  as  a Democratic  victory.  * + * We 
may  as  well  concede,  Mr,  Speaker,  that  if  this  system  of  violence  is  to  continue 
in  the  South  the  Democratic  party  will  secure  the  ascendency/1  “ 

He  concluded  that — 

"When  thousands  of  murders  and  outrages  have  been  committed  In  the  south- 
ern States  and  not  a single  offender  brought  to  justice,  when  the  State  courts 
are  notoriously  powerless  to  protect  life,  person,  and  property,  and  when  violence 
and  lawlessness  are  universally  prevalent,  the  denial  of  the  equal  protection 
of  Hie  laws  is  too  clear  to  admit  of  question  or  controversy.  Full  force  and 
effect  Is  therefore  given  to  section  five,  which  declares  that  'Congress  shall  have 
power  to  enforce  by  appropriate  legislation  the  provisions  of  this  article/  ” 97 

Representative  George  F.  Hoar,  u Massachusetts  Republican  lawyer,  declared 
tlmt  in  South  Carolina  a state-wide  conspiracy  was  intimidating  the  Republican 
majority  by  acts  of  violence  from  exercising  their  rights.  Ho  asserted  that  they 
had  taken  possession  of  the  juries  so  that  no  matter  what  the  evidence,  Repub- 
licans always  lost  and  Democrats  always  won.  He  added  that  although  same 
was  punishable  under  state  law,  the  criminal  remedies  were  not  enforced  for 
this  class  on  account  of  any  crime  committed  against  them.  Hoar  concluded 
that  such  a government,  although  republican  in  theory*  was  not  so  in  fact  be- 
cause it  was  “a  government  administered  by  a conspiracy  under  the  pretense 
and  under  the  form  of  republican  security/1  * He  added : 

“But  I may  be  asked,  how  do  you  distinguish  the  fight  to  interfere  in  a case 
like  this  from  the  right  to  interfere  in.  any  case  where  there  may  be  an  imper- 
fection in  the  administration  of  justice  pr  incomplete  security  for  human  rights? 


He  cited  Jones  v.  Van  Zandt,  U.8.  (5  How.)  230. 
™55  U.8.  (14  How,)  13  (18B2). 


17  41  U.S,  1,0  Pet.)  530  (1842), 
1 “ \)  2 (1007). 


i*71  U.S.  (4  Wall.,  

1*42  in  Globe  apn  08-71  (1871), 

M He  became  the  first  Democratic  Speaker  of  the  House  after  reconstruction. 

*42  (1)  Globe app,  46  (1871), 

»/</*  at  48, 

(6  Wheat.)  264  (1821). 

**  42  (1 ) Globe  app,  40-50  {1871 ). 

*/d.  at  320. 

**1(1,  at  321. 

**  Id , at  322.  But  Representative  George  W*  Morgan,  an  Ohio  Democrat,  denied  that 
political  crimes  were  widespread,  and  asserted  that  the  South  had  been  provoked  by  corrupt 
carpetbagger  governments.  Id,  at  380-2. 


* ' Wf  ■ 
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Sir,  criminals  escape  punishment  in  Massachusetts,  in  Vermont  A railroad 
company  does  not  stand  a fair  chance  for  an  Impartial  verdict  before  a Wis- 
consin jury.  Is  Congress  to  interfere?  My  answer  to  that  is  this:  that  It  is 
not  possible  to  draw  an  absolute  logical  line  between  these  two  eases.  The 
difference  is  a difference  of  degree.  To  authorize  the  interference  of  Congress 
I hero  must  be,  not  merely  those  imperfections  and  failures  In  the  administration 
of  law  which  arc  attendant  upon  all  civil  governments  alike,  but  there  must  be 
a clear  case  of  denial  of  government.  We  cannot  interfere  to  deal  with  the 
Incidental  evils  which  attend  upon  republican  government;  but  we  should  Inter- 
fere where  * * * these  evils  have  attained  such  a degree  as  amounts  to  the 
destruction,  to  the  overthrow,  to  the  denial  to  large  classes  of  the  people  of 
[he  blessings  of  republican  government  altogether.1* tv 
Hoar  went  oil  to  inquire  what  were  the  privileges  and  Immunities  of  citizens, 
protected  by  the  first  section  of  the  Fourteenth  Amendment,  lie  quoted  from 
Die  oft-cited  case  of  Corflvhl  v*  Coryell**  that  they  included  protection  of  life, 
liberty,  and  property,  Without  noticing  that  the  Privileges  and  Immunities 
Clause  protected  only  citizens,  whjj*»thc  EflUftl  Pwdcction  Clause  protected  all 
l>er£ons,  including  aliens,  Hoar^rensoiicd  that  the  1 tutor. clause  would  be  sur- 
plusage if  confined  exclusively  to  “unlawful  acts  by  the  State. author! ties,”  He 
therefore  asserted : ^ 

"Now,  it  Is  ‘'an  effectual  denial  by  a State  of  the  equal  protection  of  the  laws 
when  any  class  of  oncers  charged  under  the  laws  with  their  administration  per- 
manently an  I as  4'rulo  refuseLto  extend  that  protection^  If  every  sheriff  in  South 
Carolina  refuse*  to  serve  a writrfor  nieoloml  man  and/those  sheriffs  art*  kept  in 
office  year  after? .year  by  the  people  of  South  Carolina,  ahd  no  verdict  against  them 
for  their  failure  of  duty  qaii  be  obtained  before  a South  Carolina  jury,  th^  State 
of  South  Carolina,  through  the  class  Qf^jrtttcors-who  are  its  Representatives  to  af- 
ford the  equal  protection  of  the^hny^to-that  elites  of  citizens, Wins  denledUhat  - 
protection.  If  the  jurors  of  South  OniWlnit  fonstarttly  njid  as  n rule  refuse  tt>  do 
justice  between  man  and  man  where  thfe  rights  of  a particular  elites  of  its  citizens 
are  concerned,  and  that  State  affords! tjy  It^tegislatlou  ifp  remedy  Atlmt  is  m\ich 
a denial  to  that  class  of  citizens  of -the  equal  protection  outlie  la\ys  as  if  the  State 
Itself  put  on  its  statu  te-foook  a Statute  plaiting  A verdlct'&Tioutd  be  rendered 
in  the  eourtb  of  that  Stale  in  favonoff  this  clas?  Qtout'swim/’ 31  * 

In  short,  Hoar  declared  that  a denial  of  juj^tffimglit  arise  through  a habitual 
refusal  to  act  ns  well  ns  through  a law  prohibuing/teflon.  ^Hejuhled  that  where  ■ 
the  dominant  group  in  a state  whs  hostile  of  the  inliiorlty,  as  tWpro- 

slavery  men  \n  the  Soumjtvere  to  the  nfithsWvery  men  before  the  Civil  War," 
state  officials  hilght  take  no  action  and  Jet  ffiobs  commit  crlmes-lmhlndereff,  lie 
concluded  thatV  far  greater  danger  to  liberty  was  tolbe  apprehended  from  such 
lawlessness  thamfrom  federal  intervention " \ \ f / 

Representative Washington  0.-  Whltthorne,  a Tennessee  Democratic  lawyer, 
after  minimizing  Khin  activities  and  Crimes  and  extolling  returning  southern 
prosperity,  took  the  mwel  position  that  the  fifth  section  of  the  Fourteenth  Amend- 
ment was  intended  to  TNlow  enforcement  of  all  other  sections  Mptfept  the  first,  n 
remarkable  assertion  whlbiLwas  certainly  contrary  to  botj^fne  language  and 
history  of  the  amendment.  HlNuJded  tha  t the  bill  was  vejwtftous  and,vrmdd  usurp 
state  power.M  Representative  WmlamJQ^JtgJJgSr-^^flRadelphifl  RhJjcAI  jRepub- 
ikan,  replied  that  the  South  was  steeped  in  poverty  and  Ignorance, Vai^ttiat  the 
Klan  was  bent  on  driving  out  all  northern  Immigrants  by  violence,  ft?? declared 
that  Democrats  were  always  attacking  new  measures  as  unconstitutional,  and 
asserted  that  the  Klan  was  warring  on  Republicans  and  preventing  the  flow  of 
northern  capital  to  the  South  “ 


“ittftt  833-4.  . 

» 0 Fed.  Cat j,  G4fl  (No.  3.  230)  <C,C.  Fa.  1823). 

« 42  (1)  Globe 834  (1871).  , t ^ t.  ' , , 

“Tie  may  well  have  been  thinking  of  the  incident  In  December,  1844,  when  his  own 
father,  ex-fiep  re  tentative  Samuel  Hoar,  was  driven  out  of  South  Carolina  by  a mob.  See 
Biographical  Directory  of  the  American  Congress,  1774-1527,  p.  J103  (1028) : 80  (2) 
Globa  418-5  (1840)  (Rep.  Hudson)  : 81  <1)  Globe  fmp.  1123  (1850T  (Sen,  Clay)  ; If  at  ajr 
124  (Sea.  Davie,  Mass.),  88  (1)  Globe  app.  1012  (18B4)  (Sen.  Sumner)  ; 84  (1)  Globe 
(1850)  (Rep.  Comitm). 

«42  (1)  Globe 334-5  (1871). 

« 7<f.  at  885-8. 

®/d.  at  33S-341, 
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A Kentucky  Democrat  delivered  a long  tirade  against  the  despotism  which 
would  result  from  the  bill,  the  Inequities  of  carpetbagger  reconstruction  govern- 
ments In  the  South,  and  the  exaggerations  of  Klon  activity*  Representative 
Austin  Blair,  a Republican  lawyer  and  former  Governor  of  Michigan  replied  that 
the  southern  state  governments  had  failed  to  protect  |>eople  against  Klan 
whippings  and  murders.**  He  added  that  the  second  section  of  the  bill  was 
necessary  to  protect  the  fundamental  rights  of  citizens,  and  to  clarify  the  En- 
forcement Act  *of  1870.  He  declared : 

•‘We  cannot  Indulge  much  in  constitutional  hair-splitting  while  citizens  of  the 
United  States  are  denied  the  right  to  live.  It  will  not  do  to  he  over  particular 
as  to  the  matter  of  whose  duty  it  is  to  protect  the  citizens  against  armed  hands  of 
assassins  who  will  not  wait  for  our  decisions.  It  ought  to  be  the  duty  of  both  the 
State  and  the  nation  to  do  this;  and  if  the  State  will  not,  the  nation  must.”  ** 

Blair  concluded  by  sneering  at  Democratic  constitutional  misgivings*  A 
Tennessee  Republican  likewise  asserted  that  states  were  not  punishing  klnnsmen, 
mid  also  ridiculed  persistent  Democratic  attacks  on  all  measures  as  being  un- 
constitutional  * 

B.  Farnsworth's  attack 

The  first  Republican  attack  on  the  bill  came  from  Representative  John  B\  Fanis- 
worth,  an  Illinois  Republican  lawyer  and  veteran  member  of  Congress,  who  lmd 
•spoke  and  voted  for  the  Fourteenth  Amendment,  and  had  been  n Union  general 
during  the  Civil  War.  He  opened  by  asserting  that  the  second  section,  stripped 
of  surplusage,  merely  punished  murder  and  other  crimes.  Shellabarger  inter- 
rupted to  say  that  It  punished  only  conspiracies  to  violate  constitutional  rights.1 “ 
To  this  Farnsworth  replied  that  the  allegation  of  conspiracy  added  nothing,  since 
the  Fourteenth  Amendment  spoke  of  States,  citizens,  and  persons.  Hence  he  rea- 
soned that  if  Congress  could  punish  a conspiracy  It  could  punish  the  same  act 
done  individually.  Farnsworth  also  noted,  with  Shellabarger's  concurrence,  that 
under  the  third  section  of  the  bill  a denial  of  equal  protection  could  be  created  by 
mere  Inaction  of  state  officers  * 

Farnsworth  then  launched  into  an  extended  recapitulation  of  the  legislative 
history  of  the  first  section  of  the  Fourteenth  Amendment,  reading  copiously  from 
the  Congressional  Globe  for  1866*  He  recounted  how  a proposed  constitutional 
Amendment  had  been  reported  by  Representative  John  A.  Bingham,  an  Ohio  Re- 
publican lawyer,  which  would  have  directly  permitted  Congress  to  enforce  the 
privileges  and  Immunities  of  citizens,  and  equal  protection  to  all  persons.  He 
read  excerpts  from  the  speeches  of  Republicans  opposing  the  proposal  as  giving 
Congress  too  much  power,  Farnsworth  then  observed  that  the  proposal  was 
shelved  in  favor  of  the  present  version  of  the  Fourteenth  Amendment.  He  read 
from  the  opening  speech  of  the  late  Representative  Thaddeus  Stevens,  made 
May  8,  I860,  in  advocating  the  first  section  of  the  Fourteenth  Amendment  as  a 
limitation  on  state  legislation,  particularly  emphasizing  that  Stevens  was  leader 
of  the  House  Radical  Republicans.  The. following  colloquy  then  occurred: 

"Mr.  F arns  worth.  * * * Whatever  law  protects  the  one  sliall  protect  the 
other,  and  the  same  redress  aha*!  be  afforded  by  law  to  one  a»  to  the  other* 
******* 

“Mr*  Shelladargeb,  Read  that  Just  as,  Mr.  Stevens  said  it.  * * * You  put 
in  two  words. 

“Mr.  Farnsworth.  I dfd,  yes.  The  gentleman  is  very  captious;  he  certainly 
stands  upon  slippery  ground  If  he  needs  to  be  so  technical, 

“Mr.  Sheixabakger.  Read  Just  what  Mr/  Stevens  said. 


*ld.  ftt  351^7_(Rep.  James  B.  Back) 
id.  at  3&T  (Rep.  Charles  A.  Eld  ridge), 

^ Id,  at  npp.  72.  H*  observed : 

**•  * * the  State  Governments  fall  to  afford  protection  to  the  people, 


See  also  id.  at  app,  74-75  (Rep.  Fernando  Wood) 


The  Klaus  are 


powerful  enough  to  defy  the  State  authorities.  In  many  Instances'1  they  are  the  State  au- 
thorities. And  R you  deny  to  the  General  Government  the  authority  to  Intefdre,  then  there 
la  no  remedy  anywhere.  To  wait  until  tht*  State  calls,  for  assistance  to  suppress  the  dis- 
orders Is  to  wait,  in  many  instances,  for  a voice  frpm  the, grave.  The  States  arc  prostrate 
before  a power  they  c*nimt  control,"  i ; ’ 

* Id.  at  App,  78.  1 / 

w Id,  at  App.  78-4.  i 

“Id.  at  App,  310  (Rep*  Horace  Maynard).  1 

"7rf.  at  App.  118. 

41  Id,  at  App.  114. 
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“Ur.  Farnsworth.  Does  not  every  man  In 'the  House  know  that  Ur.  Stevens 
Is  talking  about  the  law  of  the  State,  not  the  administration  of  the  law?  This  is 
what  he  says : ‘That  the  law  which  allows  a white  man  to  testify  shall  allow  a 
black  man  also.’ 

“Mr.  Sbbllabaroer.  Mr.  Stevens  said  that  every  man  should  have  equal 
means  of  protection,  and  If  my  friend  says  the  administration  of  the  law  Is  not 
the  means  of  protection — - 

“Mr.  Farnsworth.  This  is  what  he  says : ‘Whatever  law  protects  the  white 
mau  shall  afford  "equal”  protection  to  the  black  man.  Whatever  means  of 
redress.’  What  does  he  mean  by  ‘means  of  redress?’ 

"Mr,  8 n ellabeuger.  Execution  of  the  laws. 

“Mr.  Farnsworth.  My  friend  is  a very  able  lawyer ; why  Is  he  so  technical? 
Mr.  Stevens  Is  speaking  of  (he  means  of  redress  afforded  by  the  law,  not  by  the 
justice  of  the  peace,  or  the  constable,  or  the  jury.  * * * 

“Mr,  S ii eixa da boer.  By  the  administration  of  the  law  also. 

“Mr,  Farnsworth.  * * * we  all  know,  and  especially  those  of  us  who  were 
members  of  Congress  at  that  time,  that  the  reason  for  the  adoption  of  this  amend- 
ment  was  because  of  the  partial,  discriminating,  and  unjust  legislation  of  those 
States,  Under  governments  set  up  by  Andrew  Johnson,  by  which  they  were  pun- 
ishing and  oppressing  one  class  of  men  under  different  laws  from  another 
class.”  ** 

Farnsworth  continued  to  emphasize  his  position  that  the  first  section  of  the 
Fourteenth  Amendment  covered  only  discriminatory  state  legislation  and  not  a 
failure  to  protect  by  ofllcials,  by  citing  other  speeches  only  mentioning  such 
legislation  as  the  evil  in  view,  while  Shellabarger,  emphasising  his  point,  noted 
that  the  third  section  assumed  that  a state  had  denied  protection  to  some  of 
Its  citizens  before  the  bill  would  become  operative."  Farnsworth  concluded 
that,  unlike  Hoar,  he  was  not  in  favor  of  centralization.  He  denied  that  the 
fifth  section  of  the  Fourteenth  Amendment  authorized  the  passage  of  the  bill, 
which  he  said  would  create  "one  grand,  despotic,  central  Government  at  Wash- 
ington * * V* 

c.  Bingham’s  exposition 

Bingham  spoke  right  after  Farnsworth.  He  commenced  by  asserting  that  as 
a general  principle  Congress  bad  always,  Blnce  1789  when  the  original  Constitu- . 
tlon  was  ratified,  had  the  power  to  enforce  the  Constitution  both  against  Indi- 
viduals as  well  as  states,  giving  as  an  illustration  a statute  passed  In  1706 
allowing  the  President  to  coll  forth  the  militia  to  execute  the  laws  of  the  Nation 
when  these  laws  could  not  be  executed  by  ordinary  judicial  proceedings  because 
of  opposition  by  large  combinations."  Citing  other  precedents  as  well,  he  con- 
cluded that  the  general  power  of  the  national  government  to  act  on  both  states 
and  combinations  of  Individuals  "is  a closed  question,  absolutely  closed.” 41  Bing- 
ham therefore  concluded  that 

"If  it  was  competent  heretofore  to  give  the  President  power  to  enforce  by  arms 
the  faithful  execution  of  the  laws  against  unlawful  combinations  of  men,  surely 
it  is  equally  competent,  to  make  the  fact  of  such  combinations  a crime  punishable 
In  your  courts.”  “ 

Bingham  then  launched  Into  an  exposition  of  why  he  had  revised  the  first  draft 
of  the  first  section  of  the  Fourteenth  Amendment.  He  quoted  Farnsworth’s 
speech  in  1866  in  favor  of  the  Equal  Protection  Clause,  and  asserted  that  the  fifth, 
or  enforcement,  section  applied  to  this  clause  as  well  as  all  others  in  the  amend- 
ment. He  declared  that  he  changed  the  amendment  to  conform  to  the  forip  of 
the  negative  limitations  on  the  states  as  found  la  Article  I,  Section  10  of  the 
original  Constitution,  following  some  language  by  Chief  Justice  John  Marshall, 


« /d.  at  app,  118-6.  : * 

u/Md.--  ■ ■ 1 . . 

* Id,  at  app.  lit.  He  observed: 

“The  first  section  of  the  amendtnent  requires  no  legislation;  ‘It  Is  A law  unto  itself;’  and 
the  courts  can  execute  it.  1 If  it  requires  ’enforcing*  legislation;  what  bind  does  it  require? 
Certainly  not  a'  law  which  goes  a long  way  beyond  the  scope  of  tho  provision.  The  Con- 
stitution cannot  bo  exteddea  by  the  law.  it  Ib  very  clear  to  my  mind  that  the  only  ’legisla- 
tion' wo  can  do  is  to  ‘enforce’  the  provisions  of  fbo  .Constitution  upon  the  laws  of  the  State/’ 
“>1  Ntftt.  424,  ch.  80  (1705) L pe  also  cited  Martin  v.'Mott,  28  17.8.  (12  Wheat.)  10 
(1827). 

« 42(1)  Globe  app.  81-82  (1871). 
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in  Barron  v * Baltimore Bingham  then  launched  into  a peroration  on  the  bill 
of  rights  os  the  privilege  of  citizens.  After  reviewing  these  rights,  ho  asserted 
that  the  general  power  of  the  national  government  to  enforce  its  laws  applied 
to  the  Fourteenth  Amendment  equally  with  other  provisions,  and  “does  not  de- 
pend on  the  plighted  faith  of  the  States  as  States  to  support  it"  Rather,  lie 
asserted  that  the  Constitution  “relies  oh  individual  duty  and  obligation/*  Bing- 
ham added  that  the  national  government  need  not  rely  on  States  to  execute  the 
limitations  on  their  power,  although  they  had  concurrent  power  with  the  national 
government  to-  do  so,  Bingham  &nld  that  Congress  should  provide  In  advance 
“against  the  denial  of  rights  by  States,  whether  the  denial  he  acts  of  omission 
or  commission,  as  well  as  against  the  unlawful  acts  of  combinations  and  con- 
spiracies against  the  rights  of  the  people,"  He  added : 

'"The  States  never  had  the  right,  though  they  had  the  power,  to  inflict  wrongs 
upon  the  free  citizens  by  a denial  of  the  full  protection  of  the  laws ; because 
all  State  officials  are  bound  by  oath  or  affirmation  to  support  the  Constitution, 
As  I have  already  said,  the  States  did  deny  to  citizens  the  equal  protection  of  the 
laws,  they  did  deny  the  rights  of  citizens  under  the  Constitution,  and  except 
to  the  extent  of  the  express  limitations  upon  the  States,  ns  I have  shown,  the 
citizen  hud  not  remedy*  They  denied  trial  by  jury,  and  he  bad  no  reme- 
dy * + * If  I am  not  right  In  asserting  that  the  negative  limitations  Imposed  by 
the  Constitution  on  States  can  be  enforced  by  law  against  individuals  and  States, 
then  the  Government  was  wrong  from  the  admin  1st  rat  ion  of  Washington 
down  * * VrW 

Bingham  gave  ns  an  example  of  enforcing  a negatfve  limitation  on  a state 
against  an  individual,  a ease  where  a state  set  up  a system  of  slavery  and  one 
individual  tried  to  enslave  another  pursuant  thereto.  Bingham  asserted  flint 
Congress  could  directly  punish  the  individual  for  acting  pursuant  to  such  a 
state  law*  He  adverted  to  the  Enforcement  Act  of  1S70/1  which  set  aside  the 
constitutions  and  laws f of  half  the  states  and  punished  individuals  depriving 
Negroes  of  the  right  to  vote  pursuant  to  those  state  Jaws*  He  concluded  that 
the  federal  government  could  only  punish  men,  and  not  states.^ 

In  Bingham’s  view,  the  statute  was  perfectly  consistent  with  the  Fourteenth 
Amendment  as  a limitation  on  states  only.  In  his  eyes,  any  Individual  attempting 
to  enforce  an  uncons tiutionnl  state  law  could  be  punished  by  the  federal  gov- 
ernment* Likewise,  any  combination  strong  enough  to  be  able  to  force  a state 
official  to  violate  their  constitutional  duty  by  depriving  a citizen  of  his  privi- 
leges or  equal  protection  could  likewise  be  punished*  Thus,  a Klan  group  which 
was  so  powerful  that  It  could  intimidate  a state  judge,  prosecuting  attorney,  and 
sheriff,  into  not  affording  protection  to  Negroes,  by  trying  the  murderers  of 
Negroes,  by  which  this  combination  compelled  a state  to  deny  equal  protection 
of  the  laws,  would  be  punishable  under  federal  authority  pursuant  to  the  fifth 
section*  One  such  case,  at  least,  was  reported  to  the  House  only  a month  before 
Bingham’s  speech" 


^32  U.S*  (1  Pet,)  243  (1833).  He  declared  : 

“I  answer  the  gentleman,  how  I came  to  change  the  form  of  February  to  the  words  now 
in  the  first  section  of  the  fourteenth  article  of  amendment,  an  they  stand  * * *.  r lmd 
rend — and  that  is  what  induced  me  to  attempt  to  impose  by  constitutional  amendments 
new  Unfit  at  Iona  upon  the  power  of  the  States— the  great  decision  of  Marshall  In  Barron  vs. 
the  Mayor  and  City  Conned  of  Baltimore,  wh^pein  the  Chief  Justice  said,  In  obedience  to 
his  official  oath  and  the  Constitution  as  It  then  was : 

, **  The  amendments  [to  the  Constitution]  contain  no  expression  indicating  an  Intention 
to  apply  them  to  the  State  governments*  This  court  cannot  so  apply  them/  — 7 Peters, 
p.  250,  *? 

* * * * * * ‘ • 


flIn  reexamining  that  case  of  Barron,  Mr.  Speaker,  after  my  struggle  In  the  Houro  In 
February*  1863.  to  which  the  gentleman  has  alluded,  I noted  and  apprehended  ns  I never 
did  before,  certain  words  in  that  opinion  of  Marshall*  Referring  to  the  first  eight  articles 
of  amendments  to  the  Constitution  of  the  United  States*  the  Chief  Justice  said:  'Had  the 
framers  of  these  amendments  Intended  them  to  be  limitations  on  the  powers ‘of  the  State 
, governments  they  would  have  Imitated  the  framers  of  the  original  Constitution,  and  have 
expressed  that  Intention/  Barron  vs.  The  Mayor,  etc.,  7?  Peters*  2G0. 

T‘ Acting  upon  this  suggestion  I did  imitate  the  framers  of  the  original  Constitution*  An 
they  had  said  'do  State  shall  emit  bills  of  credit,  pass  any  bill  of  attainder,  e#  post  facto 
law,  or  law  impairing  the  obligations  of  contracts  / imitating  their  example  and  Imitating 
It  to  the  letter,  1 prepared  the  provision  of, the  first  section  of  the  fourteenth  amendment 
as  it  stands  In  the  Constitution  » £ */*  42(1)  Globe  app.  84  (1871)* 

«16Btat*140  (1870)*  1 


" 42(1)  Globe  App.  85-86  (1871)* 

* H.R.  Rep.  No.  S7(  diet  Con?.,  3rd  Seas.  2 (1871). 
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D,  Further  views 

After  another  Democratic  tirade  against  the  alleged  despotism  the  kill  would 
inaugurate,"  Representative  Aaron  P.  Perry,  an  accomplished  Ohio  Republican 
lawyer,"  opened  Iris  speech  In  favor  of  the  bill  by  asserting  that  large  armed 
bniuls  were  operating  In  the  South,  depriving  citizens  of  their  Fourteenth  and 
Fifteenth  Amendment  rights,  "unhindered  nnd  unpunished  by  the  State  authori- 
ties." He  added  that  they  were  "In  fact  organizations  in  aid  of  the  Democratic 
party."  lie  assorted  that  their  purpose  was  to  drive  all  Republicans  away  from 
the  polls,  or  to  drive  them  out  of  the  South  by  violence.  He  added : 

"Where  these  gangs  of  assassins  show  themselves  the  rest  of  the  people  look 
on,  If  not  with  sympathy,  at  least  with  forbearance.  The  boasted  courage  of 
the  South  is  not  courage  in  their  presence.  Sheriffs,  having  eyes  to  see,  see  not ; 
judges,  having  ears  to  hear,  hear  not;  witnesses  conceal  the  truth  or  falsify  It; 
grand  and  petit  juries  act  ns  if  they  might  be  accomplices.  In  the  presence  of 
these  gangs  all  the  apparatus  and  machinery  of  civil  government,  all  the  processes 
of  Justice,  skulk  away  ns  if  government  nnd  justice  were  crimes  and  feared  detec- 
tion. Among  the  most  dangerous  things  an  injured  party  can  do  is  to  appeal  to 
justice.  Of  the  uncounted  scores  and  hundreds  of  atrocious  mutilations  and 
murders  it  is  credibly  stated  that  not  one  has  been  punished.”  " 

Ferry  then  undertook  a defense  of  the  constitutionality  of  the  bill.  He 
asserted  that  Congress  could  punish,  as'in  the  first  section,  deprivations  of  con- 
stitutional rights  "under  color  of  State  authority,”  or,  ns  in  the  secoud  section, 
unlawful  combinations  "with  at  least  the  tacit  acquiescence  of  the  State  authori- 
ties.’’ He  cited  the  Gnarouty  Clause  of  Article  Five,  Section  Four  of  the  Consti- 
tution, ns  authority  for  allowing  the  federal  government  to  put  down  unlawful 
violence  "if  the  State  authorities  be  in  complicity  with  it ; if  it  be  directed  against 
rights  secured  by  the  Constitution  and  laws  of  the  United  States.  ***”*’  He 
concluded  that  the  Equal  Protection  Clause  is  a command  “that  no  State  shall  fall 
to  a Ilford  or  withhold  the  equal  protection  of  the  laws."  “ 

Next,  a Louisiana  Republican  declared  that  Congress  could  protect  citizens 
"when  tlie  State  governments  criminally  refuse  or  neglect  those  duties  which 
are  imposed  upon  them,"  " Representative  James  Monroe,  an  Ohio  Republican 
and  a former  theology  professor,  declared  that  he  Interpreted  the  Constitution 
with  “wliat  may  be  termed  the  logic  of  the  popular  mind  and  heart  ...  a kind 
of  logic  that  does  not  always  come  in  a form  which  the  courts  approve.  , . . 

He  asserted  that  In  “every  free  constitution  there  is  a kind  of  natural  growth" 
which  did  not  come  from  amendments,  but  rather  from  extending  God-given 
principles.  By  applying  these  extensions  of  principles  he  found  power  to  pass 
the  bill*  Another  Democratic  Interlude  about  usurpation  of  state  criminal 
jurisdiction  and  military  despotism  followed.®1  A Pennsylvania  Democratic 
lawyer  admitted  the  constitutionality  of  the  first  section  of  the  bill  dealing  with 


See  also  *1.  at  30-1-7  (Rep, 


<Rftl\T,,onin‘  a™-1' 

St“t”  Sup?eraeCc5urtft  im‘,ferea  appointment  *>y  President  Abraham  Lincoln  to  the  United 

“43(l)  Gtobe  App.78  (IS7I). 

" fit.  at  Ann.  70.,  He  added: 

* JbWiBlrfh'res  nor  the  Governors  of  the  seceding  States  would  invite  the 
to  ftupRveefe  violence  In  the  respective  States,  because  they  were  In  open  com- 
Ff  th?  dfPen^*d  °«  their  consent  nothing  could  have  been  done. 

« the  State  authorities  bail  been  merely  negative  and  silent,  It  would 
in  effect  the  Bfime+,J  Id . at  App,  80, 

” Ibid* 

“/d.  at  308  (Rep.  Lionel  A.  Sheldon).  He  said  : 
its  cit lzengC or  ncjdoc  t toV^ke  ffiltoemt at  “"y  ^ S°TCrnmcnt  to  prelect 

Governments  are  indisposed  to  act  In  tiio  siiWr^filon  of  illuorderfl, 
f0Kr  crV?PS  H?Jnst  tlie  of  the  United  Staton,  Mere 

**1  Is  tlie  Government  under  no 

injured?  , * > shall  it  be  Hold  that  the  eltfsen  may  be 
hnmiffin/  I£ 1 ot  a1!13  V*-  ,Uterty'  and  property  In  Mr  own  country  and  nt  Ms  own 

mimestend,  end  the  national  arm  ennnot  be  extended  to  him  because  there  ta  n State 

ftnTrtonPr  **  18  afford  him  redress,  but  refuses  or  nwleets  to  discharge 

educntod'\u  the  tlUhnbSliteS- £e  I’?rlpftble  to.the  minds  of  men  who  have  been  too 
eaucatcfl  In  the  technicalities  which  make  a remedy  depend  on  whether  the  form  of  action 

andrnronnrtrrnC™aenii,n*  *w'18t  1/nJ*0,I>ab,.c  ^Ejc,  Indeed,  to  those  Whose  lives,  liberties, 

are  n i1*,  that  rnerey  or  organized  bands  of  marauders,  who  cun  safely  defy 
the  power  or  command  the  inactivity  of  the  State  authorities.”  ■ } 

” At  870*  + 

McCorinlc^Mo4) R°P'  SteTenson  Archer,  Md.>.  See  also «.  at  npp.  135-0  (Rep.  James  R. 
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deprivation  of  constitutional  rights  under  color  of  state  law,  but  assorted  that 
suits  in  federal  court  would  cause  delay  and  expense.  But  ho  assorted  that 
the  second  section  was  unconstitutional  because  Congress  could  not  punish 
crimes  within  the  states"  Representative  Jesse  H,  Moore,  an  Illinois  Itepub 
Hcqij,  also  declared  that  southern  outrages  were  in  part  provoked  by  the  malad- 
ministration of  r&constnicMou  governments,  and  added  that  he  would  vote  for  the 
1)111  only  if  the  second  section,  which  ho  believed  unconstitutionally  usurped 
state  criminal  Jurisdiction,  was  amended.** 

Representative  David  P*  Lowe,  a Kansas  Republican  lawyer,  opened  a defense 
of  the  bill  by  asserting  that  southern  state  and  local  governments  “have  been 
found  inadequate  or  unwilling  to  apply  the  proper  corrective"  against  Klan- 
luspired  violence/-  He  said  that  the  bill  was  justified  by  the  first  and  fifth 
sections  of  the  Fourteenth  Amendment*  The  fact  that  lawlessness  was  not 
being  carried  out  pursuant  to  state  Authority  was  not,  ia  his  view,  decisive  of 
Congress'  constitutional  power  where  the  state  "permits  the  rights  of  citizens 
to  bo  systematically  trampled  upon,  ...”  He  urged  that  the  amendment  docs 
not  merely  extend  bo  negativing  state  laws,  because  no  enforcement  under  the 
fifth  section  would  l>e  needed.  Lowe  concluded  that  a state  which  did  not 
prevent  crime  could  not  be  excused  because  It  had  proper  laws  against  crime 
on  its  books.  In  such  a case,  he  argued  that  Congress  could  give  citizens 
protection  through  its  own  agencies,  citing  the  fugitive  slave  laws  and  Prigg  v* 
Pennsylvania**  to  support  tills  doctrine"  To  him,  direct  federal  protection 
was  the  only  available  remedy/7  Two  North  Carolina  Democrats  then  attacked 
the  maladministration  of  the  Republican-controlled  state  government  as  giving 
rise  to  Kl&n  activities,  and  asserted  that  these  activities  were  grossly 
exaggerated" 

Representative  John  B.  Hawley,  an  Illinois  Republican  lawyer,  commenced 
by  stating  that  the  federal  government  had  power  to  enforce  the  Constitution 
and  to  protect  citizens  by  military  force,  citing  statutes  as  early  as  1792  em- 
powering the  President  to  call  out  troops  to  suppress  Illegal  combinations /* 
He  added  that  unless  Congress  could  pass  laws  protecting  citizens  in  exercising 
constitutional  rights,  they  would  be  left  unprotected.  He  used  the  Inability 
to  speak  against  slavery  in  the  South  in  antebellum  times  as  an  example  of 
this.  II©  concluded  that  tlh*  national  government  since  1780  did  not  have  to 
rely  on  the  states  to  enforce  the  Constitution/0 ; 

But  Hawley  declared  that  the  second  section  was  beyond  Congress*  power  to 
enact  If  interpreted  to  mean  that  Congress  could  pass  a general  criminal  code* 
Shellabarger  interrupted  to  eny  that  the  enumeration  of  crimes  In  the  draft  was 
intended  only  to  point  out  the  ways  in  which  a violation  of  constitutional  rights 
could  be  perpetrated  by  conspirators  which  would  make  them  punishable,  and 
that  murder  or  other  crimes,  if  not  designed  to  violate  constitutional  rights, 
would  not  be  reached  by  the  bill.  Hawley  urged  that  the  second  section  be 
amended  to  make  this  clear,  because  Congress  had  no  constitutional  power  to 
pass  a general  criminal  code,  but  It  did  have  power  to  punish  combinations 
to  prevent  persons  from  exercising  constitutional  rights  such  as  the  right  to 
vote  or  hold  federal  office/* 

Debate  continued,  with  a Negro  South  Carolina  Republican  detailing  KInn 
murders  of  both  white  and  colored  Republicans,  and  noting  that  county  officers 
In  the  northern  portion  of  the  state  ^d  resigned  or  fled  to  the  state  capital 

/ 

n Id,  at  app.  Sfl-87  (Rep.  John  B.  Storm).  . 

at  app,  110-8.  / 

w Id.  at  374. 

«41  US.  <16  Pet.)  E8&  (1842). 

“ Jrf*  at  375. 

“ Id.  at  376.  lie  declared : 

*'What  less  than  this  will  afford  an  adequate  remedy?  The  Federal  Government  cannot 
serve  a ivrit  of  upon  State  Executives  or  upon  State  courts  to  compel  them  to 

observe  and  protect  the  rights,  privileges,  and  Immunities  of  citizens.  There  Is  no  legal 
machinery  for  that  purpose.  _ There  can  be  none.  The  case  1ms  arisen  , , . when  the 
Federal  Government  must  resort  to  Its  own  agencies!  to  carry  its  own  authority  Into 
execution/1 

« Id.  at  3T6—S  (Rep*  Alfred  M.  Waddell)  ; U f.  at  378-330  (Rep.  Francis  H.  Shober),  See 
also  id.  at  384-7  (Rep.  Joseph  H,  Lewis,  D*-Ky»), 

«/d*aUS0~l*  f 

at  382.  j . 

HI.  at  382-3. 


* 


CIVIL  RIGHTS 


781 


for  safety  because  of  It”  Representative  H.  Boardman  Smith,  a freshman 
New  York  Republican  lawyer,  said  that  Congress  could  punish  criminal  acts 
designed  to  deprive  a citizen  of  his  constitutional  rights  by  analogy  to  its  right 
to  punish  assaults  on  a letter-carrier  or  murder  of  a federal  judge,  but  Farns- 
worth indicated  disagreement  with  this.” 

Representative  James  6*  Blair,  a Liberal  Republican  lawyer  from  Missouri, 
made  a strong  attack  on  the  bilk  lie  declared  that  since  the  Thirteenth,  Four- 
teenth, and  Fifteenth  Amendments  were  only  directed  at  tbe  action  of  states, 
they  could  not  be  enforced  against  private  criminals.'4  He  distinguished  cases 
under  the  Fugitive  Slave  Clause  of  Article  Four,  Section  Two,  on  the  ground 
that  it  did  not  refer  to  state  action  specifically.  Blair  asserted  that  Congress 
had  no  more  power  to  punish  conspiracies  than  Individual  crimes,  nnd  that  a thou- 
sand Ku  Blux  Klan  outrages  could  not  create  power  where  none  existed/5  An 
Illinois  Democrat  added  that  the  negative  limitations  of  the  Fourteenth  Amend- 
ment could  only  he  enforced  by  the  courts  by  declaring  void  state  statutes  passed 
contrary  thereto.70 

Representative  Ellis  EL  Roberts,  a New  York  Republican,  observed  that  the 
Ku  Klux  Klan  was  an  organized,  state-wide  or  multi-state  conspiracy  of  a mili- 
tary form  engaged  in  murdering  both  white  and  black  Republicans  in  politically 
doubtful  areas  for  the  purpose  of  carrying  the  election  in  1872  for  the  Democrats. 
He  pointed  out  that  the  crimes  were  not  sporatic,  but  systematic,  and  politically 
motivated/'  He  concluded  that  oven  "carpetbaggers”  bad  a right  to  national 
protection  from  political  violence  in  the  states  of  their  adoption”  Representative 
Kelley  of  Pennsylvania  declared : 

"That  Is  the  point.  In  what  southern  State  has  any  Ku  Klux  been  tried  or 
convicted,  I would  like  the  gentleman  to  name  one  such  case  in  all  the  southern 
States/1  ” 

Auother  Democratic  interlude  followed,  one  more  consisting  of  declamation  on 
the  maladministration  of  southern  Republican  carpetbagger  governments,  warn- 
ings against  federal  centralization,  and  minimization  of  crime  in  the  South  ® 
A Mississippi  Republican  asserted  that  the  Klau  was  an  ally  of  the  Democratic 
party,  and  that  the  murders,  arson,  and  other  crimes  it  committed  In  hig  state 
were  politically-inspired Representative  John  Beatty,  an  Ohio  Republican  and 
former  Union  general,  along  with  setting  forth  in  detail  the  political  crimes  of 
the  Klan  " declared : 

“Now,  certain  States  have  denied  to  persona  within  their  jurisdiction  the 
equal  protection  of  the  laws.  The  proof  on  this  point  is  voluminous  and  uuques- 
tlonnble.  It  consists  of  tbe  sworn  testimony  of  ministers  of  the  Gospel  who  have 
been  scourged  because  of  their  political  opinions,  of  humble  citizens  who  have 
been  whipped  and  wounded  for  the  same  reason,  of  learned  judges  within  whose 


at  380-302  (Hep.  Robert  B.  Elliott).  See  also  the  statement  of  Rep.  Joseph  II. 
Rainey,  another  South  Carolina  Negro  Republican  : . _ _tI 

“The  question  is  sometimes  asked,  Why  do  not  the  court*  of  law  afford  retires*?  Why 
tbe  necessity  of  appealing  to  Congress?  We  answer  that  the  courts  arc  In  many  instances 
under  the  control  of  those  who  are  wholly  Inimical  to  the  impartial  administration  of  law 
and  equity.  What  benefit  would  result  from  appeal  to  tribunals  whoso  officers  are  secretly 
In  sympathy  with  the  very  evil  against  which  we  are  striving?11  Id,  at  304* 

"Id.  at  80S. 

^ Id.  at  app.  208-9.  He  observed  : 

“Suppose  we  should  adopt  an  amendment  to  the  Constitution  granting  the  right  to  Mr, 
Jncoh  Albright  to  keep  a 'drain  shop’  during  life,  and  further  provide  that  no  State 
should  abridge  tlie  right  or  privilege  thus  granted,  anti  then  add  a further  clause  saying 
that  'Congress  shall  have  the  power  to  enforce  It  by  “appropriate  legislation,"  / would  it 
be  considered  that  that  provision  would  confer  upon  Congress  the  right  to  legislate  wilh 
reference  to  assaults  and  batteries  committed  on  Mr.  Albright?  No  one  would  dare  na- 
me such  an  absurd  proposition.  And  yet  that  is  identically  what  Is  sought  to  be  done 
here  under  the  thirteenth,  fourteenth,  nnd  fifteenth  amendments,  and  tho  bill  under 
consideration 
«Jrf.  at  ft np.  209-210. 

nId,  at  890  (Rep.  Edward  Y.  Rice).  , „ . . . 1(tl  , 

^Td,  at  412-3.  He  remarked:  “As  this  violence  Increases,  there  is  Joy  In  one  political 
party  throughout  tho  land*  Boasts  go  forth  that  the  States  In  which  those  outrages  are 
(In grant  will  vote  for  a conservative  candidate  for  President  In  1872.“  Id,  ot  413. 
at  414; 

A t 410. 


at  415-8 


(Rem  Benjamin  T.  Diggs,  Del.)  ; M,  at  418-420  [Rep.  John  M*  Bright. 
>*  88-4)4  (Rep.  Richard  Duke,  Vn.)  ; id,  at  421-5  (Rep.  Boyd  Winchester, 
( Henry  D,  McHenry,  Ky.)  ; fd.  at  npp.  131-141  (Rep.  William  W. 


Tenu.)  : frf.  at  npp 

Ky.)  : id.  a t 430-1  (Rep.  

Vaughn,  Tenn.>.  f 

ai  Id.  at  425-7  (Rep.  George  C,  McKee) 
«/d.  at  428-9* 
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circuits  men  were  murdered,  bouses  burned,  women  were  outraged,  men  were 
scourged*  and  officers  of  the  law  shot  down;  and  the  State  made  no  successful 
effort  to  bring  the  guilty  of  punishment  or  afford  protection  or  redress  to  the  out- 
raged and  Innocent.  The  State,  from  lack  of  power  or  Inclination,  practically 
denied  the  equal  protection  of  the  law  to  these  persons*”  ** 

ltepretentatlvo  Henry  D.  McHenry,  a Kentucky  Democratic  lawyer,  made  the 
point  that  since  the  first  section  of  the  Fourteenth  Amendment,  like  Article  I, 
Section  10  of  the  Constitution!  was  a limitation  on  state  power  only,  therefore  “No 
power  la  given  to  Congress  to  enforce  upon  the  citizen  a punishment  or  penalty 
for  the  wrong  and  delinquency  of  a State.'1  M lie  added  that  a state  can  only  pro- 
tect people  by  its  civil  and  penal  codes  and  that  even  if  these  were  deficient  Con- 
gress had  not  power  to  supply  the  deficiency,**  Tills  was  exactly  contrary  to  the 
position  of  Representative  John  P*  Shanks,  an  Indiana  Republican  lawyer  who 
was  not  hi  thp  Thirty-Ninth  Congress,  and  who  declared : 

“I  do  not  want  to  see  it  [the  bill]  so  amended  that  there  3hall  be  taken  out  of 
It  the  frank  assertion  of  the  power  of  the  national  Government  to  protect  life, 
liberty,  ami  property,  irrespective  of  the  act  of  the  State.”  ** 

E . Garfield's  position 

The  following  day,  April  4,  1871*  Representative  James  A,  Garfield*  an  Ohio 
Republican  lawyer  who  had  spoken  and  voted  for  the  Fourteenth  Amendment,  and 
who  was  in  ten  years  to  become  President  of  the  United  States,  made  a lengthy 
legal  analysis  of  the  bill  and  the  Fourteenth  Amendment,  He  com  me  need  by  ex- 
toiling  local  government  and  local  administration  of  justice,  and  by  reading  from 
speeches  on  the  civil  rights  bill  in  1803  showing  that  protection  of  persons  and 
property  were  under  the  exclusive  control  of  state  governments  before  the  amend- 
ment He  noted  that  the  Enforcement  Act  of  the  previous  year  had  been  passed 
pursuant  to  Congress’  power  to  control  federal  elections  coupled  with  the  Fif- 
teenth Amendment,  and  not  under  the  Fourteenth  Amendment.*1 

Garfield  weighed  his  words  carefully*  He  pointed  out : 

“I  hope  gentlemen  will  bear  In  mind  that  this  debate,  in  which  so  many  have 
taken  part*  will  become  historical*  as  the  earliest  legislative  construction  given  to 
this  clause  of  the  amendment.  Not  only  the  words  which  we  put  into  the  law,  but 
what  shall  bo  said  here  in  the  way  of  defining  and  interpreting  the  meaning  of  the 
clause,  may  go  far  to  settle  its  interpretation  and  its  value  to  the  country  here- 
after*” 89 

Garfield  then  launched  into  an  examination  of  Bingham's  rejected  proposed 
amendment  of  February  13*  1800,  giving  Congress  direct' power  to  enforce  its 
privileges  and  immunities  of  citizens,  and  secure  to  all  persons  equal  protection 
of  life,  liberty,  and  property.  He  rend  excerpts  from  the  speeches  of  Republicans 
who  both  supported  ami  opposed  it.  He  then  noted  that  this  first  draft  was  burial 
after  “it  became  evident  that  many  leading  Republicans  of  tills  House  would  not 
consent  to  so  radical  a change  in  the  Constitution  , . w Garfield  continued 
that  the  revised  first  section  of  the  Fourteenth  Amendment  was  reported  to  the 
House,  and  presently  stands,  except  for  the  declaration  m to  citteenship.  hy  the 
late  Representative  Thaddeus  Stevens,  the  Radical  Republican  lawyer  and  leader 
in  the  House  from  Pennsylvania,  who  was  chairman  on  the  part  of  the  House  of 
the  Joint  Committee  on  Reconstruction,  for  that  committee*  Garfield  assorted 
that  Stevens  felt  that  the  first  sectloa^feil  short  of  his  wishes,  but  was  the  most 


«/rf.nt  428*  / 

P*  frf.  at  420.  He  also  asserted  that  under  Article  Three  of  the  Constitution  tlie  federal 
courts  could  not  be  given  any  such  power*  /</.  at  430. 

“M,  at  431,  Ho  noted: 

"How  can  a government  protret  a man  who  tins  been  murdered?  It  can  punish  the 
murderer.  It  enn  protect  the  man  who  lias  been  assaulted  and  beaten  only  by  giving  him 
ft  pecuniary  enn  at  deration  for  the  Injury  done  him,  Do  oar  States  fall  In  the$e  remedies? 
Whnt  Southern  State  has  not  a penal  code  to  punish  wicked  men  for  their  crimes  and 
misdemeanors?” 

w/<f.  at  app.  141.  ■ Shztnk&  alao  said  *.  . , I' ask  yon,  when  he  goes  into  a State  where 
he  I*  not  protected,  how  he  will  get  protection  from  the  national  Government  If  the  Gov- 
men  t has  no  power  to  overrule  the  legislative  action  of  a State  which  denies  . . * the  pro- 
tection which,  under  our  laws,  we  have  promised  to  accord  him?  If  he  in  to  he  protected 
at  all  there  ought  to  be  s<|me  power  in  the  national  Government  to  afford  that  protec- 

Id.  at  app*  140-150*  i 

M /rf.  nt  arm,  1H0. 

at  app.  IBM.  * ' 
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that  could  be  obtained  at  the  time.  Bingham  then  Interrupted  to  answer  that 
Stevens*  remark  had  no  relation  to  the  first  section;  but  Garfield  refuted  tlilw.w 

Ho  then  reviewed  Stevens*  speech  and  several  others*  and  noted  that  the  first 
section  “was  throughout  the  debate*  with  scarcely  an  exception,  spoken  of  as 
a limitation  of  the  power  of  the  States  to  legislate  unequally  for  the  protection 
of  life  and  property/*  He  jointed  out  that  no  republican  opposed  the  revised 
draft  on  the  same  grounds  that  the  original  draft  was  opposed*  namely  giving 
Congress  too  much  power*  but  several  of  them  regretted  “that  the  article  was 
not  sufficiently  strong/'  Garfield  rejected  the  Democratic  attacks  made  «t  the 
time,  that  the  first  section  centralized  the  government,  as  being  political  declama- 
tions. He  concluded  that  tlio  final  form  of  the  first  section  “received  many 
Republican  votes  that  the  first  form  to  which  I have  referred  could  not  have 
received/'  Comparing  the  two  forms,  he  noted  that  the  rejected  amendment 
would  have  allowed  Congress  to  legislate  directly  on  citizens*  while  the  form 
adopted*  with  the  fifth  section,  expends  itself  on  states/1 

Garfield  then  asserted  that  Shellabarger  and  Hoar  were  reading  the  Privileges 
and  Immunities  Claustv>f  the  Fourteenth  Amendment  too  broadly  If  they  thought 
that  it  gave  Congress  the  right  to  legislate  directly  for  the  protection  of 
persons  and  property  within  the  states/8  He  also  conceded  that  the  Equal 
Protection  Clause  related  to  the  administration  of  the  laws,  as  well  as  their 
enactment"  He  therefore  observed  that  Congress  had  the  power  to  enforce  the 
amendment  under  the  fifth  section  by  making  It  a penal  offense  for  any  person* 
whether  official  or  private*  to  invade  the  rights  of  citizens,  or  by  violence,  threats, 
or  intimidation*  deprive  him  of  his  rights*  ns  “a  purt  of  that  general  power 
vested  in  Congress  to  punish  the  violators  of  Its  Jaws/'  In  other  words,  a 
private  criminal  who  interferes  with  the  state  In  giving  equal  protection  would 
be,  in  Ills  view,  punishable  by  federal  authority.  Garfield  then  adverted  to  the 
evidence  of  Kian  activity*  and  declared : 

“Hut  the  chief  complaint  is  not  that  the  laws  of  the  State  are  unequal,  but 
that  even  where  the  laws  are  just  and  equal  on  their  face,  yet*  by  a systematic 
maladministration  of  them*  or  by  a neglect  or  refusal  to  enforce  their  provisions, 
a portion  of  the  people  are  denied  equal  protection  under  them.  Whenever  such 
a state  of  facts  is  clearly  made  out,  I believe  the  last  clause  of  the  first  section 
empowers  Congress  to  step  in  and  provide  for  doing  justice  to  those  persons  who 
are  thus  denied  equal  protection, 

■Wow  if  the  second  section  of  the  pending  bill  can  be  so  amended  that  it 
shall  clearly  define  this  offense,  as  I have  described  it,  and  shall  employ  no 
terms  which  assert  the  power  of  Congress  to  take  jurisdiction  of  the  subject 
until  such  denial  be  clearly  made*  and  shall  not  in  any  way  assume  the  original 
jurisdiction  of  the  rights'  of  private  persons  and  of  property  within  the  States— 
with  these  conditions  clearly  expressed  in  the  section,  I shall  give  It  my  hearty 
support  These  limitations  will  not  impair  the  efficiency  of  the  section,  hut 
will  remove  the  serious  objections  that  are  entertained  by  many  gentlemen  to 
the  section  os  it  now  stands/'” 


at  app,  Ifil,  Garfield  declared : 

"My  colleague  can  make  but  he  cannot  unmake  history*  I not  only  heard  the  whole  de- 
bate at  the  time,  hut  I have  lately  read  over,  with  scrupulous  care,  every  word  of  It  as 
recorded  in  the  Globe*  i will  show  my  colleague  that  Mr,  Stevens  did  speak  specially  of 
this  very  section."  . 

81  J&fof.  He  observed  : 

■The  one  exerts  its  force  directly  upon  the  States,  laying  restrictions  and  limitations  upon 
their  power  and  enabling  Congress  to  enforce  these  limitations.  The  other,  the  rejected 
proposition,  would  have  brought  the  power  of  Congress  to  bear  directly  upon  the  citizens, 
and  contained  a clear  grant  or  power  to  Congress  to  legislate  directly  for  the  protection  of 
fife,  liberty,  and  property  within  the  States.  ... 

"Mr.  Speaker,  unless  we  ignore  both  the  history  and  the  language  of  those  clauses  we 
ennnot,  by  any  reasonable  interpretation*  give  to  the  section*  as  it  stands  in  the  Constitu- 
tion, the  force  and  effect  of  the  rejects  clause/' 

**ld.  atapp.  162. 

w/d.  at  153,  Garfield  declared  : 

"It  Is  not  required  that  the  laws  of  a State  shall  he  perfect.  They  may  ho  unwise,'  Inju- 
dicious, even  unjust;  but  they  must  be  equal  in  their  provisions,  like  the  air  of  heaven, 
covering  all  and  resting  upon  all  with  equal  weight.  The  laws  must  not  only  he  qua!  on 
their  face,  but  they  must  be  so  administered  that  equnl  protection  under  them  shad  not  be 
dented  to  any  class  of  citizens,  either  by  the  courts  or  the  executive  Officers  of  the  State. 

"It  may  be  pushing  the  meaning  of  the  words  beyond  their  natural  limits,  but  1 think  the 
provision  that  the  States  shall  not  ‘deny  the  equal  protection  of  the  laws'  Implies  that  they 
slml]  afford  equal  protection/'  - 
w Ibid.  : 
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Gnrfleld  declared  that  he  wanted  these  ninendmeuta  “because  I nrn  unwilling 
that  the  interpretation  which  some  gentlemen  have  given  of  the  constitutional 
IHHvere  of  Congress  shall  stand  as  the  uncontradicted  history  of  tills  legislation.” 
He  advocated  passage  of  a “proper  bill,”  adding : 

"It  Is  against  a dangerous  and  unwarranted  interpretation  of  the  recent  amend- 
ments to  Hie  Constitution  that  I feel  bound  to  enter  my  protest."  “ 

Shell  aba  rger  Interrupted  Garfleid  to  say  that  he  understood  Garfield’s  remarks 
to  mean  tbat'slnce  the  first  section  of  the  Fourteenth  Amendment  was  a limita- 
tion only  oil  state  power,  under  the  fifth  section  Congress  could  not  directly 
legislate  to  secure  the  privileges  and  Immunities  of  citizenship.  Since  the  Fif- 
teenth Amendment  was  also  a negation,  Sheila barger  asked  Gnrfleld  how  the 
latter  justified  his  vote  for  the  Enforcement  Act  of  1870.  The  latter  replied  that 
under  that-  logic  some  of  the  provisions  of  the  Enforcement  Aot  would  lie  uncom 
Htitutlonnl,  hut  the  act  could  be  justified  under  the  original  Constitutional  pro- 
vision giving  Congress  the  right  to  reguinte  the  times,  manners,  and  places  of 
federal  elections.  In  addition,  Garfield  justified  his  vote  because  of  Hie  double 
negoHve  also  placed  on  the  United  States  In  the  Fifteenth  Amendment,  which 
did  not  appear  In  the  Fourteenth  Amendment.  Garfleid  concluded  that  the 
United  States  could  punish  a person  for  depriving  a citizen  of  equal  protection 
under  color  of  state  authority,  but  It  had  no  power  to  punish  a mere  violation 
of  state  law.1* 


B,  Additional  debate 

Further  coroborntion  of  the  crimes  In  North  Carolina  committed  by  the  Ku 
Klux  Klan  was  set  forth  by  a Republican  from  that  state,  who  asserted  that 
they  were  perpetrated  on  Republican  voters  to  drive  them  from  the  'polls  and 
carry  the  state  for  the  Democratic  Party,  and  that  these  political  crimes  were 
never  punished  by  state  authorities,"  Representative  Benjamin  F.  Butler,  the 
well-known  Massachusetts  Republican,  charged  that  the  Itlnn  had  taken  over 
several  southern  state  governments,  and  was  Intent  on  driving  the  Republican 
Party  out  of  tbe  South.  He  asserted  that  it  was  a Democratic  political  engine, 
and  set  forth  a large  quantity  of  testimony  about  Its  activities  and  crimes.  He 
added  that  even  In  states  with  Republican  officials,  they  were  either  powerless  to 
enforce  the  law,  or  negligent  In  doing  so.  Butler  pointed  out  that  the  Klan  had 
murdered  many  Republican  locnl  officials,  state  legislators,  and  even  judges.  He 
concluded  that  Congress  could  protect  citizens  when  states  denied  them  protection, 
nnd  relied  on  the  fugitive  slave  laws  and  statutes  existing  since  1704  which 
allowed  the  President  to  call  out  troops  to  enforce  federal  laws  as  precedents." 

Representative  John  Coburn,  an  Indiana  Republican  ex-judge,  likewise  dis- 
tinguished Klan  crimes  from  ordinary  offenses  on  the  ground  that  they  were 
politically-inspired,  organized  by  thousands  of  men,  and  screened  from  Btate 
punishment  by  other  conspirators.*®  He,  too,  recounted  the  evidence  of  these 
political  crimes  at  length,  and  the  lack  of  any  convictions  in  court  for  them.IW 
Coburn  Hien  reasoned : 

"The  failure  to  afford  protection  equally  to  all  is  a denial  of  it. 

“Affirmative  action  or  legislation  Is  not  the  only  method  of  a denial  of  pro- 
tection by  a State,  State  action  not  being  always  legislative  action.  A State 
may  by  positive  enactment  cut  off  from  some  the  right  to  vote,  to  testify  or  to 
ask  for  redress  of  wrongs  in  court,  . , and  many  other  things.  This  positive 
denial  of  protection  Is  no  more  flagrant  or  odious  or  dangerous  than  to  allow 


“ I'd.  at  flpn.  158-4. 

” Id.  at  430-440  (Rep.  Clinton  I,.  Cobb). 

“M.  at  441-4B1.  Donald: 

“Is  It  one  of  the  right#  of  a State  not  to  protect  it#  citizens  in  the  enjoyment  . of  life, 
liberty,  ami  property,  and  thereby  deny  him  the  equal  protection  of  the  Inwe,  so  that,  when 
tho  General  Government  attempts  to  do  for  the  protection  of  the  citizen  what  the  State  hna 
fatted  to  do,  is  It  to  be  held  an  interference  with  (lie  rights  of  tbe  State?  Pardon  me;  It 
seems  to  me  thnt  such  action  la  only  a necessary  and  proper  Interference  with  the  wrongs 
nf  a State.  A State  has  no  constitutional  or  other  right  reserved  to  Itself  to  deny  or  neglect 
to  its  citizen  the  oaunl  protection  of  the  laws,"  Id,  at  448.  . 

*»  Id,  at  457.  Hedcelnred : • 

“The  commission  of  Isolated  outrages  Is  not  what  is  complained  of,  but  of  crimes  perpe- 
trated by  concert  and  agreement,  by  men  in  large  numbers  acting  with  a common  purpose 
for  the  Inturv  of  a certain  class  of  citizens  entertaining  certain  political  prl  act  pled.  A mere 
assault  nnd  battery,  or  nrsfn,  or  murder  ...  Is  a very  different  thing,  nnd  need  and  does 
cause  no  alarm : nor  yet  does  the  more  formidable  existence  of  locnl  regulators.  The  lnw 
Is  believed  to  he  sufficient  to  cover  such  cases,  . . . 
at  457-0.  / 
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fortftfn  iwmms  to  be  outraged  as  to  their  property,  safety*  liberty,  or  life ; than 
to  overlook  offenders  In  such  cases;  than  to  utterly  disregard  the  sufferer  and  his 
persecutor,  and  treat  the  one  as  a nonentity  and  the  other  as  a good  citizen,  . , * 
A systematic  failure  to  make  arrests,  to  put  on  trial,  to  convict*  or  to  punish 
offenders  against  the  rights  of  a great  class  of  citizens  is  a denial  of  equal  pro* 
lection  in  the  eye  of  reason  and  the  law,  and  justifies,  yes,  loudly  demands*  the 
active  interference  of  the  only  power  that  can  give  it.  * * - 

"It  may  he  safely  said*  then,  that  there  is  a denial  of  the  equal  protection  of 
the  law  by  many  of  these  States*  It  Is  therefore  the  plain  duty  of  Congress  to 
enforce  by  appropriate  legislation  the  rights  secured  by  this  clause  of  the  four- 
teenth amendment  of  the  Constitution,*' 101 

Coburn  then  relied  on  Chief  Justice  ManrliaU’s  opinion  in  Oohens  v.  Virginia  M 
for  the  proposition  that  Congress  could  enforce  the  Constitution  directly  against 
individuals.  He  concluded  that  whenever  a state  denied  equal  protection 
Congress  could  open  federal  courts  to  the  victim,  which  he  deemed  was  more 
effective  than  the  use  of  state  courts,  and  less  disruptive  than  dealing  with  the 
slate  governments,10®  Once  again,  the  Democrats  replied  to  all  of  this  by  attacking 
southern  reconstruction  governments  as  corrupt  and  inefficient,  and  denouncing 
the  bill  as  despotic.1"  They  again  Insisted  that  the  Fourteenth  Amendment,  like 
the  tenth  section  of  the  first  article  of  the  Constitution,  was  a negative  limita- 
tion on  state  statutes*  which  required  only  Judicial  enforcement™ 

The  following  duy,  Representative  Henry  L,  Dawes*  a Massachusetts  Republi- 
can lawyer,  defended  the  constitutionality  of  the  bill  with  some  generalized 
references  to  tbe  right  of  Congress  to  enforce  the  Constitution  directly  on 
Individuals*  He  did  not  address  himself  to  the  specific  wording  of  the  Fourteenth 
Amendment,  but  rather  merely  observed  that  the  federal  judicial  power  extended 
under  Article  Three  to  hearing  cases  arising  under  the  Constitution  and  laws  of 
the  United  States,10* 

G*  The  amended  second  section 

Sheilabarger  then  offered  an  amended  bill,  which  confined  that  portion  of  the 
second  section  laid  under  the  Fourteenth  Amendment;  bo  conspiracies  to  deprive 
any  person  of  the  equal  protection  of  the  laws,  or  equal  privileges  and  immunities 
under  the  laws,  or  for  the  purpose  of  preventing  state  authorities  from  securing 
equal  protection  to  all  persons,  or  injuring  any  such  official  for  enforcing  equal 
protection,1^ 

The  bill  was  defended  by  Representative  Jeremiah  M,  Wilson*  a Republican 
former  State  judge  from  Indiana*  He  opened  by  declaring : 

*‘The  question  ia  directly  presented  whether  or  not  Congress  possesses  the  con- 
stitutional power  to  enact  laws  securing  to  the  citizens  in  n State  the  equal  pro- 
tection of  the  laws,  where  the  State  fails  to  do  so  through  inability  to  execute 
the  laws,  or  refuses  to  enact  laws  to  that  end,  or  enacts  laws  making 
unjust  discriminations  , , , , if  it  be  true  that  a State  can  willfully  withhold  the 
execution  of  her  laws  with  reference  to  the  protection  of  particular  individuals 
or  u particular  class  of  Individuals ; If  it  be  true  that  when  a State  by  the  intimi- 
dation of  the  authorities,  or. the  corruption  of  courts,  or  juries,  or  witnesses, 
cannot  secure  to  all  persons  the  equal  protection  of  the  laws;  if  It  be  true  that 
under  any  of  these  circumstances  Congress  has  no  power  to  eiiact  a law  by 
which  the  citizen  may  be  protected,  It  is  time  tlmt  the  country  should  know  it*”10* 


See  also  irf.  at  app*  182  (Hep*  Ulysses  aiercur,  R,-Pa.)* 


t app*  155  (Reb*  Pierce  Young,  Gfi.)  ; id.  at  440-1  (Hen.  WllHnm  P;  Price,  Ga.)  ; 
-4,  450  (Rep,  Samuel  S.  Cox/N X)  ; id.  at  481  (Rep.  William  tt.  Roberts,  N.Y.f  ; 
157-102  (Rep,  Edward  I,  Gojlnday,  Tenn*)  ; i<L  at  app.  257-0,  2(11  (Rop,  William 


Id,  at  450. 

1ft  U*S.  (6  Wheat)  204  (1821). 
l«42  (1)  Globe  468-400  (1871)* 
w Id.  at  nr  J"“ 
id.  at  451—4, 

(rf*  at  app*  1C 
8.  Holman,  Ind.K 

iw  /rf.  at  455  (Oo*)  i id,  at  app.  100  (Gblltiday)  ; id,  at  app.  304-5  (Rep!  James  II,  Slater, 
Ore*).  See  nlflolii*  at  app.  269,  where  Holman  said  : 

UA  State,  as  used  in  the  Constitution,  always  means  the  organised  political  body.  No 
State  shall  #deny.f  * . * A State  can  only  net  through  her  legislative  department,  and  If  any 
Stale  does  viols  to  either  one  of  these  provisions  of  this  first  section  of  the  fourteenth  amend- 
ment, It  must  be  done  by  some  affirmative  act  of  law*  and  then,  sir,  what  is  the  remedy? 
. * . The  Federal  courts — the  Supreme  Court  of  the  United  Staten,  to  which  Is  confided  the 
duty  of  vindicating  rue  Constitution  from  infraction,  cither  by  the  acts  of  Congress  or  the 
acts  of  any  State,  declares  the  statute  null  and  void*’* 
iw/rf.  a 470* 

Id.  at  477-8. 
ro/tf.  lit  481. 
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Wilson  thereupon  undertook  to  refute  Kerr’s  speech  and  other  Democratic 
speeches  by  allowing  that  there  wns  no  analogy  between  the  Fourteenth  Amend, 
meat  and  Article  i,  Section  10,  of  tho  original  Constitution ; he  did  not  even  refer 
to  Bingham's  admission  about  copying  this  in  his  discourse.  Instead,  he  made  a 
sweeping  assertion  thnt  Congress  could  enforce  the  Constitution  against  con- 
spirators. Wilson  then  added  that  the  Equal  Protection  Clause  gave  everyone 
an  affirmative  right  to  such  protection.  He  construed  the  word  “deny”  to  mean 
"fall  or  refuse  to  provide  for." ,0*  Wilson  argued  : 

“But  It  -Is  argued  that  this  word  ‘deny’  only  means  that  a State  shall  not  af- 
firmatively by  statutory  enactment  discriminate  between  persons  subject  to  its 
jurisdiction.  Such  n construction  would  simply  amount  to  this  r It  would  make 
this  n constitutional  provision  that  ft  State  should  not  Indulge  In  legislation  dis- 
criminating against  any  of  Its  citizens,  giving  to  one  one  measure  of  protection 
and  to  another  a different  measure  of  protection,  a character  of  discrimination 
In  legislation,  which  would  be  an  Insult  to  the  age,  and  could  not,  therefore,  hare 
been  contemplated  by  the  framers  of  this  article." 110 

Of  course,  such  legislation  was  precisely  whnt  the  framers  were  Interested  In; 
southern  states  were  alleged  to  have  many  such  laws.  Manifestly,  his  analysis 
was  historically  erroneous.  He  then  shifted  to  more  tenable  ground,  declaring 
that  the  word  “state"  included  executive  ami  judicial  branches  ns  well  ns  legisla- 
tive branches,  artd  added  ttat  a state  may  “deny’’  protection  If  the  former 
branches  will  not  enforce  the  laws  enneted  by  the  lntter.  He  reasoned  flint 
if  a refusal  to  legislate  equally  was  a denial  of  equal  protection,  “upon  whnt 
ground  can  It  be  pretended  that  a refusal  to  execute,  or  a failure  to  do  so, 
through  Inability,  equally  with  reference  to  all  persons,  is  not  also  a denial?" 1U 
Wilson  concluded  that  Congress  hud  a sound  discretion  to  choose  any  appropriate 
remedy,  and  ought  to  -pass  the  bill  to  curb  politically-inspired  violence  in  the 
South  which  state  authorities  were  not  able  to  prevent.11* 

Representative  Burton  C.  Cook,  an  Illinois  Republican  lawyer  who  had  voted 
for  tile  Fourteenth  Amendment,  and  who  had  suggested  the  amendment  which 
Shellabarger  proposed,  then  nrose  to  explain  the  constitutional  theory  underlying 
this  amendment.  He  declared  that  Congress  had  the  right  to  enforce  every 
right  secured  by  the  Constitution,  but  avowed  that  no  Republican  believed  that 
Congress  could  punish  nssault  and  battery  when  committed  in  combination  til  a 
state,  or  could  enforce  the  laws  of  a state,  except  “when  the  State  may  be  unable 
to  do  so  by  reason  of  lawless  combinations  too  strong  for  the  State  authorities 
to  suppress." ,ia 

Cook  then  declared  thnt  Congress  could  legislate  to  protect  nny  constitutional 
right,  whether  expressed  by  affirmative  or  negative  provision,  the  denial  of 
which  would  give  a right  to  nppeal  from  a state  court  to  the  United  States 
Supreme  Court.  He  added  that  it  could  punish  combinations  organized  to 
deprive  citizens  of  their  constitutional  rights,  or  even  Individuals  so  acting. 
One  such  combination  would  be  one  designed  "to  prevent  the  Governor  from 
calling  upon  the  President ...  to  aid  the  State  in  protecting  the  citizen  [and] 
would  be  an  offense  against  the  United  States." 111  Cook  declared : 

"Suppose  the  combination  in  the  State  is  too  strong  for  the  State  laws  to 
restrain  It;  and  suppose  a hundred  men  not  engaged  in  that  combination  at  all 
should  form  a conspiracy,  by  force,  intimidation,  or  threats  to  prevent  the  Gov- 
ernor from'  calling  upon  the  national' power  to  protect  the  right  of  the  citizen, 
that  would  be  an  offense  against  the  Constitution  of  the  United  States." ,1* 

Cook  gave  os  a further  illustratlon/a  conspiracy  to  prevent  a State  court  clerk 
from  certifying  a record  on  appeal  to  thqdJnited  States  Supreme  Court,  or  a con- 
spiracy to  advocate  the  election  of  persons  to  national  office.  He  reasoned  that 
since  under  the  Equal  Protection  Clause,  all  persons  were  entitled  to  protection 
from  the  legislative,  executive,  or  judicial  branches  of  the  State  .government,  a — 
"combination  of  men  by  force  and  intlmktntton,  or  threat  not  to  prevent  the 
Governor  of  a State  . . . [from  securing  aid]  to  protect  the  rights  of  all  citizens 
alike,  or  to  induce  the  Legislature  of  a State  by  unlawful  means  to  deprive 


™ Iff.  at  481-2. 

1,9 Id.  at  482.  v 
«*  Ibid.  ( 

1,a  Id,  (i  1 48S-5.  ; : / 

11:1  Id.  nt  48f5.  1 

'»  ma. 

1,5  Id.  at  480. 
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citizens  of  the  equal  protection  of  the  Laws,  or  to  induce  the  courts  to  deny 
citizens  the  equal  protection  of  the  laws  ...  Is  the  offense  against  the  Con- 
stitution of  the  United  States,  and may  be  defined  and  punished  by  national 
law,  And  that,  sir,  is  the  distinct  principle  upon  which  this  bill  is  founded.’1 

In  other  words,  Cook’s  amendment,  In  his  own  view,  which  Shelia  barger 
adopted,  punished  only  conspiracies  to  obstruct  State  offlcinls  in  performing  their 
constitutional  duty  of  affording  all  persons  equal  protection.  It  did  not  punish 
conspiracies  to  commit  crimes  against  Individuals,  even  if  such  crimes  were  moti- 
vated by  a desire  to  deprive  them  of  equal  protection. 

Several  Republicans  emphasized  that  the  Ku  Klux  Klan  crimes  were  exclu- 
sively aimed  at  black  and  white  Republicans  to  aid  the  Democrats,  and  that 
evidence  of  them  wns  ample,117  One  of  them  accused  “the  courts  of  these  States 
and  officers  of  the  law  and  juries  [of  conspiring]  to  defeat  justice  . . .“  and 
asserted  that  “the  State  is  powerless,  by  reason  of  conspiracy  among  its  rebel 
officers,  to  afford  protection  to  its  loyal  citizens." 118  The  Democrats  once  again 
took  the  position  that  the  .reports  of  Klan-sponsored  crimes  were  exaggerated, 
that  southern  disorders  were  provoked  by  maladministration,  and  that  the  bill 
was  despotic. u'' 

On  April  6, 1871,  the  last  day  of  House  debate,  Representative  Ulysses  Mercur, 
a Republlcon  ex-judge  from  Pennsylvania  who  had  voted  for  the  Fourteenth 
Amendment,  declared  that  the  Equal  Protection  Clause  “cannot  be  enforced  by 
a bill  in  equity  to  compel  specific  performance  of  it;  but  If  a State  denies  tills 
equal  protection,  the  United  States  Government  must  step  in  and  give  that 
protection  which  the  State  authorities  neglect  or  refuse  to  give.”  He  further 
observed  that  the  word  “state”  in  the  Fourteenth  Amendment  included  executive 
and  judicial  ns  well  as  legislative  branches  of  government.  He  concluded : 

“If,  then,  the  three  branches  of  a State  government  persistently  and  con- 
tinuously deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws,  it  la  a denial  by  the  State  ...  the  word  ‘deny’  in  this  section  ...  very 
obvious!  ly]  . . . means  to  refuse,  or  to  persistently  neglect  or  omit  to  give  that 
’equal  protection'  Imposed  upon  the  State  by  the  Constitution.”  *“ 

Representative  Charles  W.  Willard,  a Vermont  Republican  lawyer,  began  his 
analysis  of  the  bill  by  cautioning  the  House  that  it  could  go  to  the  verge  of 
its  constitutional  powers  but  hot  beyond,  and  that  clear  line  of  demarkntion 
existed  between  federal  and  state  powers  which  could  not  be  transcended.  He 
added  that  one  of  the  exclusive  state  powers  was  criminal  law  enforcement,’ 
and  that  the  bill  originally  introduced. by  Shellnbarger,  and  the  modified  form 
thereof  reported  from  a special  committee  by,  him,  as  far  ns  the  second  section 
was  concerned,  was  an  unconstitutional  extension  of  federal  power.  The  fact 
that  the  crime  was  motivated  by  a desire  to  deprive  another  .of  his  constitutional 
rights  did  not,  in  Willard's  view,  bring  the  offense  within  Congress’  power. 
But  he  approved  of  the  bill  with  the  In  test  amendment  to  the  second  section, 
since  it  only  punished  a conspiracy  to  deprive  another  of  equal  protection  or 
equal  privileges  and  Immunities.1” 

Willard  then  launched  into  a detailed  analysis  of  the  Fourteenth  Amendment. 
He  pointed  out  that  under  the  fifth  section,  legislation  must  be  within  the  scope 
of  the  first  section.  Accordingly,  while  it  could  enforce  equal  protection  as  a 
state  duty,  it  could  not  punish  private  crimes  as  such,1" 

H.  Ihirchafd's  analysis 

Representative  Horatio  C.  Barchan!,  an  Illinois  Republican  lawyer,  also  fav- 
ored having  Congress  go  to  the  “extreme  verge”  of  Its  constitutional  powers  to 
suppress  the  political  violence  In  the  South  which  state  courts  were  not  putting 
down.  He  said  that  the  sixth  section  of  the  Enforcement  Act  of  1870  should  be 
sufficient  for  this  purpose.  However,  ns  new  legislation  was  deemed  necessary, 
lie  examined  the  original  Sheilabnrger  bill  and  the  “substitute  for  the  second 
section  which,  * * * will,  if  adopted,  bring  the  legislation  dearly,  within  the  eon- 


. ■ ■ ■ ’ 

„ 11T Id.  at  460-7  (Pep.  James  N.  Tyner,  led.)  ; id.  at  487-8  (Rep,  William  E.  Lansing, 
N.Y.) ; id.  at  105-7  (Rep.  William  Williams,  Ind.). 

Id.  at  opt).  107  (Williams). 

"*M.  at  478-481  <Rep,  James  M.  Lench,  N.C.) ; id.  at  app.  102-5  (Rep.  John  T.  Bird, 
N.J.) : id.  at  500-510  (Rep.  CharlerfA.  Eltl ridge,  WIbc.),  ’ , 

W’/rf.atapp.  182.' 

1,1  Id.  at  npp.  187-6. 
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Htitutional  powers  of  Congress  and  satisfy  the  scruples  of  thpse  who  might  object 
to  the  original  bilL”  Ho  justified  an  extensive  analysis  of  the  Fourteenth 
Amendment  by  saying: 

“True,  there  is  an  ultimate  tribunal  to  pass  upon  the  legality  of  these  measures, 
but  the  words  of  many  distinguished  gentlemen  who  have  spoken  upon  this  bill, 
nnd  above  all  the  legislation  endorsed  by  gentlemen  who  took  part  in  framing 
the  amendment  under  which  authority  Is  claimed,  will  become  guides  in  con- 
struing the  extent  of  the  new  powers  added  to  the  constitution.” 1U 

Burchard  said  that  he  heartily  sympathized  with  the  objects  of  the  bill,  and 
found  the  first  section  constitutlonal'and  desirable.  But  lie  asserted  that  the 
original  draft  of  the  second  section,  which  punished  conspiracies  to  commit  cer- 
tain crimes  in  order  to  deprive  persons  of  their  constitutional  rights,  was  an 
unconstitutional  invasion  of  exclusive  state  criminal  Jurisdiction.  < Emphasizing 
that  the  first  section  of  the  Fourteenth  Amendment  limited  only  the  actions  of 
states,  he  pointed  out  that  the  fifth  section,  allowing  Congress  to  enforce  the  first 
section,  was  equally  limited,1*  Burchard  then  pointed  out; 

"In  the  enforcement  of  the  observance  of  duties  imposed  directly  upon  the 
people  by  the  Constitution,  the  General  Government  applies  the  law  directly  to 
persons  and  individual  arts.  It  may  punish  individuals  for  Interference  with 
its  prerogative's  and  infractions  of  the  rights  it  Is  authorized  to  protect*  For 
the  neglect  or  refusal  of  a State  to  perform  a constitutional  duty,  the  remedies 
and  power  of  enforcement  given  to  the  General  Government  are  few  and  re- 
stricted. It  cannot  perform  the  duty  the  Constitution  enjoin ts  upon  the 
State*  * * * Nor  do  prohibitions  upoii  States  authorize  Congress  to  exercise  the 
forbidden  power.  It  may  doubtless  require  State  officers  to  discharge  duties  im- 
Ijoaed  upon  them  as  such  ofilcers  by  the  Constitution  of  the  United  States.  A 
State  office  must  be  assumed  with  such  limitations  and  burdens,  such  duties  and 
obligations,  as  the  Constitution  of  the  United  States  attaches  to  It.  The  General 
Government  cannot  punish  the  State,  but  the  officer  who  violates  his  official 
constitutional  duty  enn  be  punished  under  Federal  law*  What  more  appropriate 
legislation  for  enforcing  a constitutional  prohibition  upon  a State  than  to  com- 
pel State  officers  to  observe  it?  Its  violation  by  the  State  can  only  be  consumatcd 
through  the  officers  by  whom  it  acts.  May  it  not  then  equally  punish  the  illegal 
attempts  of  private  indivi duals  to  prevent  the  performance  of  official  duties  In  ther 
manner  required  by  the* Constitution  and  laws  of  the  United  States?"130 

Burchard  then  noted  that  federal  courts  had  repeatedly  held  that  they  could 
require  local  officers  to  levy  state-imposed  taxes  when  necessary  to  satisfy 
judgments  against  their  county  or  city,  although  the  officers'  powers  came  from 
state  laws.  He  added  that  Ooqgress  cotfid  “provide  to  punish  conspiracies  to 
prevent  the  performance  of  duties  it1  can  compel  such  officers  to  discharge.”  He 
therefore  reasoned  that  Congress  could  require  state  officers  to  afford  equal 
protection  and  could  punish  private  persons  who  interfered  with  state  officers 
in  affording  such  protection,1” 

Burchard  proceeded  to  observe  that  the  Hue  Process  Clause  was  only  a limita- 
tion on  state  officials,  and  did  not  relate  to  private  lawlessness.  The  Equal 
Protection  Clause,  In  his  view,  was  also  only  a limitation  on  state  authority, 
blit  reached  all  branches  of  state  government,  so  that  if  the  legisla  ture  neglected 
to  provide  laws  granting  the  same  protection,  or  the  judiciary  did  not  enforce 
tho  law,  or  the  executive  permitted  r,the  law  to  be  disregarded,  the  state  has 
denied  equal  protection,110  He  quoted.from  one  of  Bingham's  speeches  In  1866 
to  show  that  It  was  not  Intended  that  Congress  could  enforce  the  first  section 
of  the  Fourteenth  Amendment  on  private  Individuals  by  general  affirmative  leg* 
ialatlon.  He  therefore  concluded  thaF  Congress  could  not  puuisl^  ordinary 

« Id-  Ot  lipp*  312-3. 

/rf.  at  npp.  SIS. 

*“/(*.  at  npp*  8lft-4* 

*“/<!.  at  app*  814. 

i*  Iff,  at  app*  814-5* 

m frf.  at  app,  815.  where  he  declared : 

"If  the  Stare  Legislature  pass  a law  discriminating  against  fifty  portion  of  Its  citizens* 
or  if  it  falls  to  enact  provisions  equally:  applicable  to  every’ clans  for  the  protection  of 
their  p^mon  nnd  property.  It  will  be  admitted  that  the  State  does  not  afford  the  equal 
protection*  But  If  the  statuses  show  no  discrimination,  yet  In  Its  Judicial  tribunals  one 
class  Is  unable  to  secure  that  enforcement  of  their  frights  and  punishment  for  their  In- 
fraction which  is  accorded  to  another,  or  if  secret  coftibtnatlofta  of  men  are  allowed  by  the 
Executive  to  band  together  to  deprive  one  class  of  citizens  of  their  legal  rights  without 
a proper  effort  to  discover*  detect,  and  punish  the  violations  of  law  and  order,*  the  State 
has  not  afforded  to, Alt  Its. citizens  the  equal  protection  of  the  taws/' 
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crimes,  but  could  Bet  aside  unconstitutional  state  laws,  and  could  punlsb  state 
officials  who  willfully  and  wrongfully  execute  such  laws,  or  neglect  their  con- 
stitutional duty  of  providing  equal  protection*  He  also  said : 

“That  willful  and  wrongful  attempts  of  individuals  to  prevent  such  officers 
performing  such  duties  can  be  punished  by  the  United  States* 

"Mr.  Speaker,  such  is  the  scope  of  this  bill,  if  the  amendment  proposed  by  the 
committee  is  adopted/*  ^ 

Burchard  then  praised  the  amendment  for  eliminating  the  dubious  provision 
found  In  the  second  section  of  Shellabarger's  first  draft  concerning  the  punish- 
ment of  private  Individuals  for  crimes  against  other  individuals,  on  the  ground 
that  the  Fourteenth  Amendment  reaches  only  conspiracies  to  prevent  states 
from  affording  equal  protection,  and  not  crimes  against  Individuals*  He  added 
that  the  amended  bill  would  "Punish  conspiracies  to  deny  the  equal  protection 
of  the  laws  through  the  means  and  agencies  by  which  such  protection  Is 
afforded***  150  ’ 

/,  Passage  of  the  Home  bill 

Farnsworth  then  moved  to  further  amend  Shelia harger,s  revised  second  sec- 
tion by  limiting  it  to  punishment  for  interfering  with  federal  officers  engaged 
In  securing  equal  protection*141  He  expressed  approval  of  the  modifications 
already  made  to  this  section*  but  he  objected  to  making  it  a federal  crime  to 
obstruct  state  officers.  IIo  gave  as  an  illustration  a case  where  a man  assaulted 
a town  constable  engaged  in  serving  process  necessary  to  protect  another  man  in 
bis  equal  legal  rights*  Farnsworth  asked : : 

"Now,  can  It  be  claimed  that  the  fourteenth  amendment,  or,  any  other  provi- 
sion of  the  Constitution*  authorizes  us  to  provide  by  law  for  punishing  a man  in 
the  State  of  Illinois  for  resisting  a town  constable  in  the  discharge  of  his  duty?1' 

Representative  Luke  P.  Poland,  a former  chief  of  justice  of  the  Vermont  Su- 
preme Court,  who  as  a Republican  United  States  Senator  in  1860  had  spoken  and 
voted  for  the  Fourteenth  Amendment  when  on  Its  passage,  arose  to  say  that  he 
largely  agreed  with  Farnsworth's  first  speech,  and  was  opposed  to  the  first  draft 
of  the  second  section  of  the  bill,  because  the  Fourteenth  Amendment  gave  Con- 
gress no  power  to  punish  ordinary  offenses  against  individuals.  He  added : 

u.  . . (he  last  clause  of  the  fourteenth  amendment  provides  that  no  State 
shall  deny,  the  equal  protection  of  the  laws  to  its  citizens.  Now,  in  my  judg- 
ment, Ihat/is  a constitutional  enactment  that  each  State  shall  afford  to  Its  citi* 
zens  the  equal  protection  of  the  laws.  I cannot  agree  with  several  gentlemen 
upon  my  side  of  the  House  who  insist  that  if  the  State  authorities  fail  to  punish 
crime  committed  in  tlie  State  therefore  the  United  States  may  step  in  aud  by  a 
law  of  Congress  provide  for  punishing  that  offense ; * , / 

"But  I do  agree  that  if  ft  State  shall  * . * make  proper  laws  and  have  proper 
officers  to  enforce  those  laws,  and  somebody  undertakes  to  step  in  and  clog  jus- 
tice by  preventing  the  State  authorities  front . carrying  out  this  constitutional 
provision,  then  I do' claim  tlmt  we  have  the  right  to  make  such  interference  an 
offense  against  the  United  States  \ that  the  Constitution  does  empower  us  to 


180  Ibid,  Burchard  declared  : 

"The  gravamen  of  the  offense  Is  the  unlawful  attempt  to  prevent  a State  through  Its  offi- 
cers enforcing  In  behalf  of  a citizen  of  the  United  States  his  constitutional  right  to  equality 
of  protection.  It  Is  with  this  view  that  this  legislation  Is  competent.  The  civil  rights  and 
enforcement  hills  heretofore  passed  provided  ror  the  punishment  of  those  acting  as  State 
officers  who  attempted1  to  execute  the  laws  of  a State  to  conflict  with  the  Comiytutton  of 
the  United  States*  . Is  not  an  Individual  acting  as  a State  officer,  upon  whom,  os  such  officer, 
the  Constitution  and  laws  of  the  United  States  impose  the  performance  of  those  duties,  also 
amenable  to  the  laws  of  the  United  States  for  their  non* performance?  If  the  refusal  of 
a State  officer,  acting  for  the  State,  to  accord  equality  of  dvli  rights  renders  him  amenable 
to  punishment  for  the  offense  under  United  States  law,  conspirators  who  attempt  to  prevent 
such  officers  from  performing  such  duty  are  also  clearly  Ho  Me/1 
m The  revised  draft  of  the  second  section  read  : “That  if  two  or  more  persons  . * * shall 
conspire  together  for  the  purpose  . * * of  depriving  any  person  or  any  class  of  persons  of  the 
equal  protection  of  the  laws,  or  of  equal  privileges  or  immunities  under  the  laws,  or  for  the 
purpose  of  preventing  or  hindering  the  constituted  authorities  of  any  State  from  giving  or 
securing  to  all  persons  within  such  State  the  equal  protection  of  the  laws,  or  to  Injure  any 
person  In  his  person  or  property  for  lawfully  enforcing  the  right  of  any  person  or  class  of 

S arsons  to  the  equal  protection  of  the  laws,  each  and  every  person  so  offending  shall  be 
eemed  guilty  of  a high  crime,  * * * /•  Farnsworth  wanted  U to  rend  : "or  for  the  purpose 
of  preventing  or  hindering  the  constituted  authorities  of  the  United  States  within  any  State 
from  giving  or  securing  to  all  persons  within  such  States  the  equal  protection  of  the  laws*1’ 
td,  at  518,  . , . ■ * 

***76,1(1.  Shell  aba  rger,  of  course,  disagreed  with  this  analysis* 
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aid  In  carrying  out  this  in  junction,,  which,  by;  the . Constl  tutlon , wo  have  laid  upon 
the  States,  that  they  shall  affprd  the  equal  protection  of  the  laws  to  all  their  citi- 
zens,. When  the  State  has  provided  the  law,  and.hits  provided,  the  officer  to  carry 
out  the  law,  then  we  have  the  right  to  say  that  anybody  who  undertakes  to  inter- 
fere and  prevent  the  execution  of  that  State  law  is  amenable  to  this  provision  of 
the  Constitution,  and  to  the  law  that  we  may  make  under  it  declaring  it  to  be  an 
offense  against  the  United  States.”  **  ... 

Bingham  then  offered  a substitute  for  the  committee  bill,  which,  Insofar  as  it 
related  to  the  punishment  of  private  Individuals  under  the  Fourteenth  Amend- 
ment, was  Identical  to  the  Shellabarger  revision.1*1  Thereafter,  Farnsworth 
withdrew  bis  amendment  to  the  second  section.1*8 
.Sliellfibarger  made  a final  speech  in  favor  of  the  bill.  With  great  rhetoric 
he  recounted  the  Ku  Klux  Klan  political  crimes  in  the  South,  which  he  deemed 
different  from  ordinary  crimes  because  they  were  directed  against  the  govern- 
ment and  its  laws.  Republicans  alone  were  always  killed,  and  for  political 
reasons.  He  attacked  the  Democratic  Party  as  a virtual  sponsor  of  the  crimes, 
nud  as  the  intended  political  beneficiary  thereof.  He  concluded  that  Congress 
could  put  down  such  a conspiracy  which  was  strong  enough  to  thwart  the 
power  of  the  states,1** 

After  some  additional  amendments  were  adopted,  Bingham  withdrew  his 
substitute,  on  the  grounds  that  the  Shellabarger  redraft  was  substantially  like 
his  version.  The  bill  tben  passed  the  House  on  a party-line  vote  of  118  yea 
to  91  may,  with  the  severest  Republican  critics  of  the  original  draft,  including 
even  Farnsworth,  voting  for  It.1" 

8.  THE  SENATE  DEBATE 

A.  Initial  discussion 

The  Senate  commenced  debating  the  Ku  Klux  Klan  even  before  passage  of 
the  House  bill.  Senator  John  Shenuau,  an  Ohio  Republican,  made  a long  speech 
setting  forth  In  detail  the  murders,  whippings,  and  burning  of  buildings  com- 
mitted by  the  Klan  In  North  Carolina  to  terrorize  white  and  colored  Repub- 
licans.1*1 Sherman  asserted  that  these  crimes  differed  from  ordinary  crimes 
because  the  victims  were  all  Republicans,  the  criminals  were  all  Democrats,  and 
the  motive  was  always  political.  He  added,  that  nobody  was  ever  punished 
because  the  grand  juries  would  not  indict  and  the  petit  juries  would  not  convict. 

A joint  committee  was  therefore  proposed  to  investigate  the  Klan.140  Senator 
Adelbert  Ames,  a Mississippi  Republican  “carpetbagger,”  made  a long  speech 
supporting  the  investigation  and  setting  forth  in  detail  the  political  murders 
committed  in  that  state  and  in  Louisiana.  These  murders  were  asserted  to  be 
In  the  hundreds.111  Debate  continued  In  this  vein  for  several  days  with  Repub- 
licans setting  forth  the  crimes  and  Democrats  either  denying  their  existence,  deny- 
ing that  they  were  either  political  or.  uniformly  unpunished,  or  excusing  them  os 
having  been  provoked  by, maladministration  and  corruption  in  southern  state 
governments  under  Republican  domination.11*  Senator  Frederick  A.  Sawyer,  a 
South  Carolina  Republican,  declared  that  the  Klan  was  so  powerful  In  several 
counties  In  his  state  that  county  officials  had  resigned  upon  Us  orders,  “* 

Senator  Allen  G.  Thurman,  nn  Ohio  Democrat  and  a former  state  supreme 
court  chief  justice,  cautioned  Congress  against  exceeding  Its  constitutional  power. 
He  noted  that  a Republican  representative  from  Ohio  had  Introduced  a bill  which, 
assumed  that  Congress  had  plenary  potver  to  punish  crime  within  the  states,  He 
asserted  that  such  a bill  was  clearly  unconstitutional,  but.  feared  that  under  the 
excitement  and  (Stress  caused  by  crimes  In  the  South  it  would  be  rushdd  through, 
anyway ,11‘  The  Kentucky  Democratic  Senator  opposed  further  action,  mlnltniz- 


>“M.  at  614. 

*««.  at  614-6.  r 

«»/4.  nt  615.  , ■ . 

>*  Id,  at  610-0,  See  also  14,, at  511-2  (Rep.  Lcgrbnd  Perce,  R.-MIss.). 

***  /(!.  at  622. 

1J,/4.  at  164-7.  . ' 
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lag  crime  in  their  state  and  asserting  tbht  the  t*b ate  authorities  Were  pufttehlDg  it; 
a point  disputed  by  the  Republicans*  ■ L')! 

On  March  31, 1871,  Senator  John  Pool,  a North  Carolina  Republican,  delivered 
a three-hour  speech  on  the  activities  of  the  K!an  iu  hia  state,  liberally  Jbterspersed 
with  current  political  history.  He  pointed  out  that  it  ctoufbaJiicd  forty  to  sixty 
thousand  members,  all  executing  political  crimes  pursuant  to  order  and  shielding 
the  others  from  state  authorities;  Accordingly,  there  were  no  convictions,  and 
the  state  government  was  helpless  to  deal  with  the  Klan.  Pool  also  declared  that 
Klansmen  were  instructed  to  pack  the  grand  and  petit  Juries  to  frustrate  con- 
viction^ and  to  rescue  fellow  conoid ratora  from  prison  If  convicted.  He  asserted 
that  many  of  the  sheriffs  were  Klnnsmon  themselves,  and  that  the  KUin  had 
manipulated  the  Democratic-dondnatcd  legislature  to  Impeach  the  incumbent 
Republican  governor  for  moving  against  them  with  military  forces,  and  to  repeal 
the  anti-Klan  law,t4* 

Several  days  later  Sonator  Francis  1\  Blair,  a Missouri  Democratic  lawyer  who 
had  been  a Union  general  and  Republican  representative  before  accepting  the 
Democratic  v Ice-presidential  nomination  in  1868,  made  a lengthy  «|>eech  to  demon- 
strate that  Congress  lacked  power  to  afford  relief  against  the  Klan,  His  position 
was  that  the  Fourteenth  Amendment  reached  only  discriminatory  state  statutes- 
Ho  sneered  at  the  reports  of  Khm  outrages  ns  being  unreliable,  and  attacked  the 
southern  reconstruction  government  as  cor  nipt  and  incompetent" 

In  reply  to  Blair,  Senator  Oliver  P.  Morton,  an  Indiana  Republican  lawyer  who 
had  not  sat  in  the  Tliirty-Ninth  Congress,  said  of  the  Equal  Protection  Clause : 

"If  a State  fails  to  secure  to  a certain  class  of  people  the  equal  protection 
of  tho  laws,  H Is  exactly  equivalent  to  denying  such  protection*  Whether  that 
failure  Is  willful  or  the  result  of  inability  can  make  no  difference,  . * . The 
meaning  of  the  Constitution  Is,  that  every  person  shall  have  the  equal  protection 
of  the  laws.  It  Is  in  Its  nature  an  nftinnntive  provision,  and  not  pimply  a nega- 
tive on  the  i>ower  of  the  States*  Will  It  be  pretended  that  the  meaning  Would  be 
changed  if  it  read,  ‘every  person  in  the  United  Statessbnll  be  entitled  bo  the  equal 
protection  of  the  laws?1  It  nieabs  to  confer  upon  every  person  the  right  to  such 
pretention,  ami  therefore  gives  to  Congress  the  power  to  secure  the  enjoyment 
of  that  right*  Whenever  the  OoiLstltutlon  confers  a power  or  guaranties  ft  right 
it  gives  also  the  means  of  exercising  the  power  and  protecting  the  right 
“The  Government  can  act  only  upon  Individuals.  It  cannot  prevent  the  Legist 
lature  of  a State  from  passing  an  act,  or  compel  the  passage  of  an  act  * * . 
There  can  be  no  legislation  to  enforce  it  as  against  a State.  A criminal  law' 
cannot  toe  made  Against  a State. , , . The  legislation  which  Congress  is  authorized 
to  enact  must  operate,  if  at  all,  upon  individuals.11* 

Morton  added  that  this  principle  was  recognized  under  the  Fifteenth  Amend- 
ment by  the  Enforcement  Act  of  1870.11*  He  said  that  Congress  could  penalize 
organizations  created  to  deny  others  the  equal  protection  of  the  laws  by  federal 
statute,1" 

Morton  then  launched  into  a description  of  the  Klan  offenses.  He  asserted 
that  white  and  colored  Republicans  in  the  South  were  being  murdered  for  politi- 
cal reasons.161  He  added  that  the  states  were  not  punishing  these  crimes,  and 
that  state  courts  were  powerless  to  do  anything  about  them*  or  provide  any  legal 
remedy  for  them.  States  could  not  protect  the  victims  because  klnnsmen  sys- 
tematically perjured  themselves  in  court,  procured  their  appointment  to  juries 
in  order  to  acquit  their  co-conspirators,  regardless  of  the  evidence,  and  intimi- 
date officers,  sheriffs*  and  even  judges,  Morton  concluded  that  the  klan  intended 


143  Id,  at  343-350,  npp.  G4-5  (Sen.  Garrett  Davis  and  John  W.  Stevenson  of  Kentucky, 
both  Democrats,  and  Sen.  Oliver  I\  Morton  of  Indiana,  John  Sherman  of  Ohio,  and  Henry 
Wilson  of  Massachusetts,  ah  Republican*), 
at  npp.  100-110* 

lr*  Id*  at  app.  117-134.  (See  the  reply  of  Senator  Joseph  JR.  West,  a Louisiana  Republi- 
can. Id,  at  434*0. 


at  app.  251. 
i*  1(1  Stat.  140  (1870). 
w 42(1)  Globe  app.  251  (1871), 

Id.  at  app.  251-2.  He  said  : 

"We  are  not  at  liberty  to  doubt  that  tho  purpose  la  by  theee  innumerable  and  nameless 
crimes  to  drive  those  who  are  supporting  the  Republican  party  to  abandon  their  political 
faith  or  to  flee  from  the  State.  A single  murder  of  a leading  Republican  will  terrify  a 
whole  neighborhood  or  county < ,The  whipping  of  a dozen  Negroes,  because  they  are  Negroes 
and  asserting  their  tight  to  tho  equal  enjoyment  of  liberty,  property,  and  the  expression 
of  their  opinions,  will  have  the  effect  to  terrify  thoee  who  live  for  miles  around,1’  Jtf.  at 
app.  252.  . . , : 
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to  dominate  the  South  politically  through  violence.1*1  Several  Democratic  sena- 
tors asserted  that  the  evidence  of  Klan  activity  was  unreliable  hearsay  and 
rumor.** 

Senator  Frederick  T,  Frelinghuysen,  a New  Jersey  Republican  and  former 
state-attomey-general,  after  noting  that  southern  states  were  not  protecting  citi- 
zeus  against  Klan-iuspfred  crimes,*4  said ; 

“A  State  denies  equal  protection  whenever  it  falls  to  give  it.  Denying  includes 
Inaction  as  well  os  uction.  A State  denies  protection  as  effectually  by  not  execut- 
ing as  by  not  making  laws.  ...  It  is  a poor  comfort  to  a community  that  liavo 
been  outraged  by  atrocities,  for  the  officials  to  tell  then),  ‘We  Lave  excellent  laws 
on  our  statute-books.’  It  is  the  citizen’s  right  to  have  laws  for  his  protection,  to 
have  them  executed,  and  It  Is  the  constitutional  right  and  duty  of  the  General 
Government  to  see  to  It  that  the  fundamental  rights  of  citizens  of  the  United 
States  are  protected. 

“How  is  the  United  States  to  protect  the  privileges  of  citizens  of  the  United 
States  in  the. States?  It  cannot  deni  with  the  States  or  with  their  officials  to 
compel  proper  legislation  and  Its  enforcement ; It  can  only  deni  with  the  offenders 
who  violate  the  privileges  and  immunities  of  citizens  of  the  United  States." 

Frelinghuysen,  who  was  not  In  Congress  when  the  Fourteenth  Amendment  was 
proposed,  said  that  he  would  never  unconstitutionally  invade  state  powers.  He 
added  that  the  “Federal  Government  should  only  interfere  to  protect  the  citizen 
of  the  United  States  in  his  privileges  when  the  State  clearly  and  persistently  fails 
to  do  so.”154 

As  to  remedies,  Frelinghuysen  said  thnt  since  there  was  no  way  to  prevent  a 
state  legislature  from  passing  an  unconstitutional  law,  the  only  way  to  effectuate 
the  Fourteenth  Amendment’s  prohibition's  against  unconstitutional  state  legis- 
lation was  to  give  the  party  aggrieved  an  original  civil  action  in  federal  court 
against  any  other  person  violating  his  constitutional  rights  under  color  of  such 
state  law.  But  he  did  not  think  that  Congress  could  or  should  enact  any  general 
criminal  code  to  redress  violations  of  constitutional  rights.  The  United  States 
could  interfere  only  when  the  State  will  not  or  cannot  protect  the  privileges  and 
Immunities  of  citizens.  . . .” 

Senator  Daniel  D.  Pratt,  an  Indiana  Republican  lawyer,  referred  to  a Senate 
committee  report  of  423  pages  setting  forth  Klan  activities  in  North  Carolina. 
He  asserted  that  It  was  composed  of  thousands  of  Democrats  bent  on  effectuating 
their  policies  by  murder  and  other  violent  crimes,  aud  that  none  of  them  had  been 
convicted.1"  He,  too,  reasoned  that  the  failure  of  the  states  to  afford  equal  pro- 
tection constituted  a denial  thereof.1"  He.  further  argued  that  even  if  a state 
makes  proper  laws,  there  is  a denial  of  equal  protection  if  the  executive  or  judi- 
ciary fails  to  carry  them  into  effect,  as  he  declared  was  occurring.  He  concluded : 

“We  cannot  reach  by  law  the  grand  jury  which  refuses  to  indict  these  criminals, 
nor  can  we  punish  the  petit  jury  which  refuses  to  convict.  The  State  officers,  the 
constables  and  sheriffs,  who  refuse  to  do  their  duty  are  beyond  our  reneli.  We 
cannot  touch  any  State  offlcinl  for  malfeasance,  or  misfeasance,  or  non-feasance; 
but  we  can  say  to  all  these  unprofitable  servants,  to  all  the  civil  ngencles  in  the 
States,  'Your  failure  is  our  occasion  and  opportunity.  We  will  describe  and 
punish  as  crimes  against  the  United  States  that  class  of  offenses  against  citizen- 


at  nn«  2fi2-8. 

at  464-6  (Sen.  Casser! y1  Stockton  tfnd  Thurman)* 
104  id,  dt  400.  * 

iw/rf.  at  501. 

at  601-2.  / 

fit  50a-6.  - ' ■ 

Td.  nt  whore  ho  said  : 

“Thougli  the  laws  do  not 
they  Invoke  their  protection 


\ 


In  terms  discriminate  against  thomr  etllf  the  fact  is  that 
. ■ ■ - ■ in  vain  In  a great  many  localities,  counties*  and  districts* 

There  Is  sillier  such  n condition  of  public  sentiment  that  they  cannot  b ft  executed*  or 
there  la  a complicity  with  their  oppressors  on  the  part  of  the  officers  who  should,  but  do 
not  execute  them. 

‘“Now.  sir,  is  not  this  state  of  things  A practical  dental  of  the  equal  protection  of  the 
taws?  One  of  the  definitions  of  the  verb  Menyf  1r  'not  to  afford  ; to  withhold/  Wow* 
can  it  with  fairness  bo  said  this  equal  protection  ta  not  denied/ when  it  Is  withheld*  when 
It  is  not  afforded ?t  Ib  there  not  a positive  duty  imposed  on  the  States  by  this  language 
to  see  to  It— not  only  that  the  laws  are  equal,  affording  protection  to  all  alike,  but  that 
they  are  execute^  enforced ; 'that  their  protection  1$  not  withheld*  but  afforded  affirma- 
tively* positively,  to  all  In  equal  degree.  ...  So  tong  as  the  States  do  their  duty  hi 
affording  protection,  there  Is  no  pretext  for  intervention  by  Congress,  <Wherf  they  fail 
that  instant  tbo  right  of  pongre&s  attaches  to  secure  whaf  the  States  fall  to;  do/.  . r 
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fillip  which  you  fait  to  punish.  . . , You  have  brought  this  necessity  upon  your- 
selves  by  refusing  to  obey  a plain  constitutional  duty  not  to  withhold  from  any 
one  the  equal  protection  of  your  laws.  You  have  omitted  this  duty  habitually 
where  the  friends  of  the  Government  were  concerned.  The  record  of  a conviction 
does  not  exist  in  your  midst  where  you  have  punished  a member  of  this  order  of 
outlaws." im 

B,  Debate  on  the  Rouse  bill 

At  this  point,  the  previously-passed  House  bill  was  referred  to  the  Senate  Judi- 
ciary Committee,  and  reported  out  by  Senator  George  F.  Edmunds,  a Vermont 
Republican  lawyer  who  hud  voted  for  tho  Fourteenth  Amendment.  He  added  an 
amendment  to  the  second  section  punishing  conspiracies  to  defeat  the  due  course 
of  justice  In  any  state  or  territory  with  Intent  to  deny  equal  protection  of  the  laws 
to  any  citizen.  He  said  that  the  House  bill  covering  conspiracies  to  prevent  state 
authorities  from  affording  equal  protection  was  intended  to  cover  this,  bnt  thnt 
the  language  was  vague,  and  needed  revision.  He  added  that  conspiracies  to* 
obstruct  justice  in  state  courts  were  only  punishable  if  the  equal  protection  In- 
tended to  be  thwarted  was  on  account  of  some  group  to  which  the  victim  belonged. 
He  observed  that  in  respect  to  the  third  section,  the  President  could  not  interfere 
unless  stnte  authorities  were  refusing  protection.1®  The  Democratic  reaction  was 
once  again  to  sneer  at  evidence  of  Klan  activities  as  being  unreliable,  attack  the 
southern  reconstruction  governments,  and  ehnrge  generally  that  the  bill  was  un- 
constitutional and  despotic.1® 

Next  Senator  Lyman  Trumbull,  the  veteran  Republican  Ohairinan  of  the  Sen- 
ate Judiciary  Committee  and  a former  justice  of  the  Illinois  Supreme  Court, 
through  whose  hands  most  of  the  reconstruction  measures  had  passed,  observed 
that  the  Privileges  and  Immunities  Clause  of  the  Fourteenth  Amendment,  like 
the  similar  clause  of  Article  Four,  Section  Two  of  the  original  Constitution,  only 
protected  the  rights  of  nntiomtl  citizenship,  and  that  protection  of  life  and 
property  was  left  to  the  states.  He  said  thnt  the  Due  Process  and  Equal  Pro- 
tection Clauses  were  similar  to  the  negative  prohibitions  laid  on  the  States  by 
Article  One,  Section  Ten,  and  were  to  be  enforced  in  the  same  way,  namely,  by 
a judicial  declaration  that  contrary  state  laws  were  invalid.  But  Trumbull 
added  that  if  a combination  became  so  formidable  at!  to  obstruct  the  state  ju- 
diciary, in  enforcing  the  negative  prohibitions  laid  on  the  states,  Congress  could 
punish  the  combination  in  aid  of  enforcing  the  prohibitions,  and  Edmunds  In- 
terrupted to  observe  that  this  provision  was  written  into  the  bill.  Trumbull 
then  added  that  he  was  In  favor  of  going  as  far  as  possible  in  putting  down 
Klnn  outrages,  but  that  Congress  had  no  authority  under  the  Fourteenth  Amend- 
ment to  punish  private  citizens  for  committing  crimes  against  other  private 
citizens.'® 

Trtunbull  then  asserted  that  the  original  House  bill  was  an  nttempt  to  punish 
individuals  for  crimes  committee  against  other  individuals,  but  "there  was  ob- 
jection to  it  on  the  part  of  some  of  the  most  thoughtful  minds  in  the  House  of 
Representatives.’’  He  observed  that  It  was  altered  to  its  final  form,  to  punish 
unequallty  of  legislation,  and  deprivation  of  constitutional  rights.  This  he 
supported.  But  he  opposed  Senate  amendments  which  would  punish  individuals 
for  offenses  against  other  individuals,  and  added  that  Congress  could  not  con- 
stitutionally create  a private  criminal  code.®*  Turning  to  the  amendment  pro- 
jtosed  by  Edmunds,  he  declared  that  while  the  United  States  could  punish  a con- 
spiracy “for  the  purpose  of  denying  to  ar.y  citizen  of  the  United  States  the  due 
and  equal  protection  of  the  laws,”  as  was  done  In  the  House  bill,  by  punishing 
conspiracies  to  present  state  authorities  from  affording  equal . protection,  the 
federal  government  had  uo  power  to  punish  conspiracies  to  obstruct  justice  in 
state  court,  even  if  it  was  with  intent  to  deny  the  constitutional  right  of  equal 


MJ/5M. 

i*  Id.  at  opp.  210-6  (Sen.  John  W.  Johnston,  Va.> ; M.  at  671-4  (Sen.  John  P.  Stockton, 

at  677-8.  He  said : . , , , , 

11  Show  me  that  it  Is  necessary  to  exercise  any  power  belonging  to  the  Government:  of  tho 
United  States  In  order  to  maintain  Its  nuthorlty  and  I am  ready  to  put  It  forth.  But,  sir, 
Ijun  not  willing  to  undertake  to  enter  the  Staten  for  the  purpose  of  punishing  Individual 
offenses  against  their  Authority /committed  by  one  citizen  against  another.  We,  In  my 
Judgment,  have  no  constitutional  authority  to  uo 
Id.  at  679. 


10  that'*  td,  at  578. 
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protection,  Edmunds  replied  that  his  proposal  was  simply  a specification  of  one 
aspect  of  the  Hous^  provision  tp  make  it  clearer/* 

Next,  a Delawarc'Democrat  asserted  that  Klnn  crimes  in  the  South  were  being 
exaggerated  to  help  Republicans  carry  the  1872  elections,  and  added  that  Con- 
gress had  no  power  to  enforce  the  Equal  Protection  Clause  except  against  dis- 
criminatory state  laws*14*  Senate  Pool  of  North  Carolina,  In  rebuttal,  re- 
viewed the  evidence  of  Klan-insplred  violence  in  his  state,  and  noted  that  not 
only  had  no  Hlansnum  been  indicted  for  it,  blit  that  a Democratic  legislature  had 
impeached  the  Republican  governor  for  attempting  to  suppress  these  disorders 
with  military  force.1"  Pool,  who  had  authored  the  sixth  section  of  the  En- 
forcement Act  of  1870^  pointed  out : 

“When  any  State  denies  the  protection  of  the  laws  to  persons  within  its  juris- 
diction, it  Is  competent  for  the  Government  of  the  United  States  to  intervene 
and  to  afford  to  its  citizens  that  protection.  In  the  first  place,  it  is  the  duty  of 
the  States  to  afford  the  protection  of  the  laws  to  the  citizens  of  the  United  States 
within  their  borders,  and  the  United  States  Government  cun  properly  intervene 
only  when  that  protection  is  refused/'"* 

Pool  added  that  states  had  the  primary  duty  of  protecting  constitutional  rights, 
reserving  “the  exercise  of  the  national  authority  for  those  cases  in  which  a State 
shall  fail  in  such  protection/' 1W  He  analyzed  the  three  prohibitions  in  the  first 
section  of  the  Fourteenth  Amendment,  observing  that  the  Privileges  and  Imniimb 
ties  Clause  was  a limitation  against  positive  action  only,  and  did  not  refer  at  all 
to  failure  to  act.  In  his  view  the  Due  Process  Clause  was  also  a limitation  only 
on.  -positive  judicial  action.  But  the  Equal  Protection  Clause  was  addressed  to 
the  executive  branch  of  state  governments  and  in  his  mind  covered  a failure  to 
execute  the  laws  protecting  citizens,*11 

The  next  day  Thurman,  one  of  the  ablest  Democratic  lawyers,  addressed  the 
Senate  In  opposition  to  the  bill.  He  admitted  that  the  first  section,  which  gave 
persons  deprived  of  constitutional  rights  under  color  of  state  luw  an  original 
action  In  federal  court was  constitutional,  but  opposed  transferring  such  cases 
as  impolitic.  He  pointed  out  that  federal  courts  were  few  and  far  between*  ex- 
pensive to  get  to,  and  would  probably  differ  among  themselves  because  the  lan- 
guage used  was  vague.  lie  also  objected  that  under  the  section  suits  would  be 
permitted  against  state  officials,  Including  legislators  and  judges/15 
Thurman  next  attacked  the  portion  of  the  House  bill  dealing  with  private 
conspiracies  to  deny  equal  protection  of  the  laws  as  vague.  He  said  that  federal 
district  attorneys,  grand  juries,  and  district  judges  would  find  It  hicoinprehcuslble. 
H©  added  that  insofar  as  i’t  referred  to  state  law  it  was  beyond  Congress’  power 
to  enact  since  the  Fourteenth  Amendment  “gives  us  no  authority  at  all  to  punish 
crimes  against  a State.  If  two  or  more  Individuals  shall  combine  to  prevent 
another  Individual  from  enjoying  the  equal  protection  of  the  laws,  that  la  their 
individual  act,  that  is  no  denial  by  the  State  of  the  equal  protection  of  the 
laws/' 114 

Thurman  asserted  that  the  portion  of  the  second  section  punishing  conspiracies 
to  prevent  state  authorities  from  granting  equal  protection  was  in  excess  of 


1*  Td.  fit  (580. 

aw  Jd.  at  B&9-604  {Sen.  Eli  Saulsbury,  Del.h  See  also  id.  at  app,  280-247  (Scti*  Thomas 
F,  Bnynrd,  D.-Del,). 

Id,  at  60E-D.  / 

l«10  fltRt  140  (IfiTOK  / 

*»42  (1)  Globe 004  {1871). 

«» /fi,  at  (107,  / 

Td . at  fl08.  He  pointed  ou t : r 

“The  protection  of  the  laws  ran  hardly  be  denied  except  by  failure  to  execute  them. 

While  the  laws  are  executed  their  protection  Is  necessarily  afforded The  right  to  per 

sonnl  liberty  or  personal  security  can  be  protected  only  by  the  execution  of  the  lft we  upon 
those  who  viol,/  't  such  rights.  A failure  to  punish  the  offender  is  not  only  to  deny  to  the 
person  In lured  .jc  protection  of  the  laws,  nut  to  deprive  Mm,  in  effect,  of  the  rights 
themselves. 

■ **.  , . the  right  to  the  protection  of  the  laws  , .j  . is  the  most  valuable  of  all  rights, 
without  which  all  others  are  worthless  and  alt  rights  and  nil  liberty  but  nn  empty  name. 
To  deny  this  greatest  of  all  rights  Is  expressly  prohibited  to  the,fttnfeft  ns  a breach  of  that 
primary  duty  imposed  upon  them  by  tho  national  Constitution.  Where  any  State,  by  com- 
mission or  omtsa(ont\ denies  this  right  to  the  protection  of  the  laws,  Congress  may,  by  appro- 
priate legislation,  enforce  and  ^maintain  it  BUt  Congretr  ^n*t  deal  with  Individuals,  not 
States,  It  must  punish  the  offender  against  the  right*  of  u*.  ~*en  ; for  In  do  other  why 
can  protection  of  the  laws  be  secured  and  its  denial  prevented/*  ' \ 

™ This  IS  now  42  U.S.C.  See,  1980.  ; , 

1T*42  <1)  Globe  app.  2HP-7  (1871),  See  also  (d/at  app.  220,  where  he  inquired  why 
federal  judges  would'bs  more  efficient  at  punishing  crime  than  Republican  state  judges. 

>**  Id.  at  app.  218.  ✓ 
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Congress1  constitutional  power  because  the  amendment  was  a limitation  on  states 
alone,  mul  (lid  not  allow  Congress  to  punish  offenses  against  stat^  law.  He  made 
the  same  observation  about  conspiracies  to  obstruct  justice  of  the  state  court s/w 
He  said  that  the  Equal  Protection  Clause  was  similar  to  the  negative  limitations 
in  Article  One,  Section  Ten,  which  were  to  be  enforced  by  a declaration  by  the 
federal  judiciary  that  the  state  law  lu  violation  thereof  was  void.11* 

Senator  Garrett  Davis,  a Kentucky  Democrat*  endorsed  Thurman's  Argument, 
and  attacked  the  bill  as  unconstitutional,  despotic,  and  politically  motivated.  , Ho 
naid  that  Congress  could  only  enforce  the  first  section  of  the  Four  teen  tb  Amend- 
ment by  passing  laws  in  validating  unconstitutional  state  statutes.1” 

Senator  Arthur  I,  Bore-man,  a West  Virginia  Republican,  once  again  recapitu- 
lated the  evidence  of  K tan -sponsored  crimes.1™  He  asserted  that  since  the  states 
were  not  protecting  the  constitutional  rights  of  citizens,  under  the  doctrine  of 
Prigy  v,  Pcnmtflvama1'*  Congress  had  ti  right  to  do  so.1w  A Florida  Republican 
urged  the  bill  to  stop  the  assays! nation  of  prominent  Republicans  in  Ids  state, lH1 
and  a Xuvadn  Republican  read  evidence  of  political  crimes  in  North  Carolina,1” 
In  rebuttal,  Blair  brought  up  the  many  murders  in  Nevada,  but  the  senators  from 
that  state  drew  a distinction  on  the  grounds  that  they  were  not  politically 
moivaitul.1Fi 

Senator  George  Vickers,  a Maryland  Democratic  lawyer,  said  that  the  bill 
usurped  state  powers  to  punish  crime.  He  added  that  it  was  the  exclusive  right 
and  duty  of  a state  to  protect  Its  citizens,  and  that  It  would  be  absurd  to  assume 
that  a state  was  in  complicity  with  criminals  to  defeat  its  own  laws.  Ho  de- 
clared that  the  first  section  of  the  Fourteenth  Amendment  only  referred  to  state 
legislation,  Vickers  concluded  by  reading  testimony  that  the  South  was  quiet 
and  orderly,1*1 

Blair  followed  with  a speech  reiterating  the  argument  that  the  Fourteenth 
Amendment  only  invalidated  discriminatory  state  laws.  He  quoted  from  the  1800 
debates  to  demonstrate  this  point,  and  adverted  to  the  rejection  of  the  first  Bing- 
ham  draft,  previously  discussed  in  the  House  by  Farnsworth  and  Garfield.  Turn- 
lug  to  the  fifth  section,  Blair  reasoned : 

'it  cannot  be  tmpjmsed  the  enforcement  section  could  apply  to  this  [Equal 
Protection]  ciuuee  without  assuming  that  the  State  authorities  were  to  be  sub- 
jected to  Congress,  It  is  an  injunction  upon  the  States  expressly,  and  its  observ- 
ance is  required  of  the  State  authorities  as  officers  of  the  State  government ; and 
if  the  fifth  section  applies  to  it,  Congress  would  have  the  power  to  compel  the 
State  officials  to  do  equal  justice,  ns  prescribed  by  Congress*  nud  to  punish  them 
for  failing  to  do  so.  , . * Bin  it  is  not  pretended  that  this  power  was  given,  . , , 
to  require  anything  whatever  of  the  State  officials  ...  it  Is  well  known,  has  been 
decided  to  be  unconstitutional  in  the  case  of  Prigg  v,  Pennsylvania** ias 
Biair  then  dealt  with  BoremuiPs  argument  that  although  Congress  could  not 
control  state  officials,  under  the  doctrine  of  Prigg  v.  Pennsylvania  if  a state 
neglected  to  protect  citizens  Congress  could  do  this  itself  through  its  own  officers, 
Blair  said  that  because  of  the  difference  la  phraseology  between  the  Fugitive 
Slave  Clouse  and  the  Fourteenth  Amendment,  that  case  would  not  Apply,  prob- 
ably I lie  only  completely  sound  iHirtlon  of  hf  s argument18* 

The  following  morning  Senator  Carl  Schurz,  the  prominent  liberal  Republican 
from  Missouri,  said  that  he  credited  the  reports  of  Klan  political  crimes,  and 


app.  218-0, 
at  (mil.  221. 

™ht.  nt  (U&-9. 

1Tfl  Id.  at  app.  224-7.  See  also  id,  at  550  (Sen.  Charles  Sumner*  B^Mabs.)  * 

^41  U.S,  flOPet.}  IbSft  (1842), 

3p0 42(1 } Globe  aim.  220  <1871). 

1S1 1th  ut  053-fi  (Sen,  irjiomns  W,  Osborn),  See  also  hf.  at  flBtMf  (Sen.  Frederick  A* 
Sawyer,  it.-N.C,)  : Id.  nt  006  (Sen.  George  E.  Spencer,  R.-Alu,). 
at  fliTfl  (Sen,  .Tomes  W.  Nye). 
nt  057-flflO. 

/tf,  nt  (JftO-S. 
w7<f.  at  app.  231* 
i»  /bid.  Blair  said  : 

“The  construction  put  on  the  neeond  rlanae  nt  the  second  section  of  the  fourth  Article, 
in  reference  to  fmfillvp  hIatob.  ia  relied  on  to  sustain  tills  view,  Rnt  there  Is  no  analogy 
whatever  between  that  eluiise  anil  that  under  consideration.  That  clause  enjoined  no 
duty  whatever  upon  State  officials,  nnd  the  Supreme  Court  held.  In  Prigg  vs,  Peunsyl- 
vanla,  lfl  Poters,  flfll),  that  the  legislation  requited  by  It  was  required  exclusively;  of  Con- 
jrre&p.  Here  the  duty  enjoined  by  the  elauw  In  question  is  exclusively  upon  the  State  and 
the  State  officials,  and  it  cannot  he  supposed  either  that  these  officials  were  subordinated 
to  Congrefr  oj  that  these  duties  might  be  devolved  upon  United  States  officials  without 
violating  the  fundamental  principles  on  which  our  system  of  government  proceeds.1' 
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attributed  them  to  southern  anti-reconstruction  sentiment,  which  made  state 
officials  Ignore  them.  Ho  added  that  he  opposed  the  bill  both  because  he  deemed 
parts  of  It  unconstitutional  and  dangerous  to  liberty,  and  because  he  thought 
that  more  laws  would  not  cure  the  problem.  He  counseled  ft  conciliatory 
policy  towards  the  South,1” 

Edmunds  made  the  closing  speech  for  the  bill.  He  commenced  by  urging  that 
the  federal  government  owed  a duty  to  protect  people  in  the  South  to  "the  utter- 
most bound/  I mean  of  course  of  its  constitutional  power*  , , /'  m He  cited 
OoJtens  v,  Virginia  and  Prigg  v,  Pennsylvania 1W  for  the  proposition  that  the 
federal  government  could  enforce  the  Constitution  directly  on  individuals  even 
when  it  was  dealing  with  a negative  limitation  on  state  power.  As  an  example, 
he  gave  a state  which  in  violation  of  the  Constitution  entered  into  a treaty  with 
ft  foreign  government.  In  such  a case,  the  only  way  the  federal  government 
could  enforce  tho  negative  prohibition  was  by  having  the  federal  courts  issue 
process  against  state  officers  acting  under  the  invalid  treaty,  in  his  view/*1 
Edmunds  also  said  that  if  one  mnn  xeenslaved  another  under  authority  of  a 
state  law  which  violated  the  Thirteenth  Amendment,  Congress  would  not  have 
to  make  war  on  the  state,  but  could  punish  the  man  under  its  authority  to  enforce 
the  amendment/” 

Edmunds  continued  by  pointing  out  that  the  Privileges  and  immunities  Clause 
not  only  forbids  the  making  of  an  unconstitutional  law,  but  also  its  enforcement, 
and  that  since  only  the  executive  and  judiciary  can  enforce  laws,  the  provision 
must  be  addressed  to  them  as  well  as  tho  legislature,  He  likewise  reasoned 
that  the  other  clauses  of  the  first  section  of  the  Fourteenth  Amendment  applied 
to  all  departments  of  government.  Turning  to  the  Equal  Protection  Clause,  he 
observed  that  "protection  of  law”  could  only  be  afforded  by  punishing  criminals 
who  violate  the  law.  The  word  "deny"  he  construed  as  being  "negative  in  form, 
[but]  it  is  affirmative  In  its  nature  and  character/'  Edmunds  asserted  that  it 
was  a requirement  that  states  afford  such  protection,  and  when  they  failed  to 
do  so,  as  he  deemed  that  they  were  doing,  Congress  could  intervene  to  afford 
the  protection/"  He  concluded  by  observing  that  crimes  in  the  South  were  not 
like  ordinary  crimes,  born  of  malice  or  greed,  but  were  part  of  a systematic 
plan  to  kill  or  drive  out  white  Republicans,  and  drive  Negro  Republicans  from 
the  polls/91  Then,  after  the  committee  amendments  were  agreed  to/**  the  bill 
was  passed,  with  the  large  majority  of  Republicans  voting  for  it,  the Dem- 

ocratic minority  voting  against  it,  and  a handful  of  Republicans,  Including 
Trumbull,  also  voting  against  lt/w 

4.  THE  SHERMAN  AMENDMENT 


A.  Senate  Debate 

At  the  very  close  of  the  debate,  right  before  the  voting*  Senator  John  Sherman, 
the  pragmatic  Ohio  Republican  lawyer,  introduced  an  amendment  which  he  said 
was  "copied  from  the  law  of  England  that  has  been  in  force  six  hundred  years/1 
and  was  still  In  force/41  The  amendment  provided  that  if  any  person  was  killed 


***  Id,  at  fiSG-000. 

«»/rf+  at  091. 

1»10U.S.  <0  Wheat)  264  (1821),  / 

atK>41  U.S,  (10  Pet)  63D  (1842). 

(1)  Globe  002  (1871).  Edmunds  said:  "Whenever  tlie  Constitution  imposes  a 
duty  or  ft  prohibition,  and  it  becomes  necessary  to  nmke  It  effectual,  the  Government 
always  has,  and  it  olwiya  must,  short  of  warfare,  go  directly  to  tlie  thing  Itself,  take 
hold  of  the  citizen/*  He  added:  „ . this  Constitution  bus  always  been  n/constitutiou 

of  tho  people  and  has  in  a thousand  ways  provided  for  the  protection  of  the  people.  * . , 
prohibiting  action  to  States,  and  so  it  has,  . „ , been  applied  to  the  people  directly  to 
effect  Its  purposes  and  to  defend  Its  powers,  and  wherever  and  whenever  that  occasion  has 
arisen  it  has  always  been  done  precisely  upon  the  principles  that  this  hilt  contains,  that 
of  dealing  with  the  people,  that  of  enacting  Inws,  and  never-  that  of  either  advice  or 

Srotest,  warfare  or  proclamation,  dealing  with  t4e  States."  Id , at  003-4.  See  also  id,  at 
Oh. 


Id,  at  606. 

frf,  at  090-7.  Edmunds  said : "When  criminals  go  unpunished  by  the  score,  by  tlie 
hundred,  and  by  the  thousand,  when  justice^  sits  silent  in  her  temple  In  the  States,  or  Is 
driven  from  It  altogether.  . the  Government  of  the  whole  people,  through  their  laws  and 
tribunals,  takes  In  Its  hand  this  ancient  monument  hud  guarantee  of  Justice. now  found  In 
Its  Constitution  and  applies  It  US  It  always  has  been  applied/1  Id*  at  007.  1 

»*  Id . at  702, , r 

at  702-5.  * . 

i*  Id*  at  709.  ' 

wjrf.  at  705.  / * / 
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or  injured,  or  any  property  was  damaged,  by  a riot  designed  to  deprive  anyone 
of  his  constitutional  rights,  or  deter  him  from  exercising  such  rights,  the  person 
damnified!  or  his  legal  representative  if  dead,  could  recover  compensation  in 
federal  court  against  the  county,  city,  or  parish  in  which  the  riot  occurred,  and 
levy  execution  on  the  property  of  the  local  government,  and  that  government 
could  in  turn  recover  what  they  paid  against  the  rioters.1™  The  amendment  was 
agreed  to  by  a vote  of  30  Republicans  to  25  Democrats  mid  Republicans,  Among 
the  eleven  Republicans  voting  nay  were  Senators  Frellngliuysen,  Morrill  of 
Maine,  and  Trumbull/""1 

When  the  Senate  hill  reached  the  House,  Shellabarger  naked  it  to  nonwncur 
in  the  Sherman  amendment,  and  to  concur  in  all  of  the  other  Senate  amendments 
except  one.**  By  virtually  a party-line  vole,  the  House  concurred  in  the  amend- 
ment making  obstruction  of  justice  in  state  courts  with  intent  to  deny  equal 
protection  a federal  offense/501  Most  of  the  other  Senate  amendments  were 
likewise  agreed  to,  but  the  Sherman  amendment  was  voted  down  by  the  lop- 
sided margin  of  45  to  132. 

The  conference  committee  to  which  the  Sherman  amendment  was  sent  reported 
It  back  with  a somewhat  altered  remedy,  which  provided  tlmt  the  ordinary 
remedies  against  municipalities  must  be  used-  It  also  required  that  the  party 
injured  first  attempt  to  collect  from  the  rioters,  and  only  if  they  could  not  be 
found,  or  damages  could  not  be  collected  from  them,  the  municipality  would 
pay  as  a guarantor/04  Edmunds  explained  the  legal  basis  of  this  section  as 
follows : 

“It  is  said  that  the  United  States  cannot  proceed  against  a municipality,  either 
a county,  town,  or  city,  because  they  are  the  creation  of  State  law;  and  therefore 
we  cannot  act  upon  them  in  their  organized  capacity  at  all*  I will  merely  say 
in  reply  to  that,  what  seems  to  me  to  be  a perfectly  conclusive  answer,  aside  from 
the  answers  that  would  exist  at  common  law,  that  the  Constitution  declares 
that  it  shall  be  the  duty  of  the  State  to  give  to  everybody  the  equal  and  complete 
protection  of  its  laws ; and  where,  therefore,  there  is  a State  organism,  ns  n 
county,  which  is  intrusted  with  the  local  administration  of  justice,  which  is 
intrusted  with  the  local  preservation  of  peace,  as  every  city,  county,  and  parish 
in  the  country  is  in  our  autonomy  * . , then  this  clause  In  the  Constitution  which 
speaks  of  the  protection  which  the  States  must  afford  to  their  inhabitants  equally 
under  the  law*  to  preserve  them  against  riots  and  tumults,  does  speak,  . * * to 
the  municipal  authorities  existing  under  the  'State  law  directly;  and  when, 
therefore,  they  fail  to  perform  the  duty  of  protection,  which  the  theory  of  this 
law  Implies  that  they  are  bound  to  perform,  against  tumult  and  riot,  then  the 
Constitution  has  declared  that  Congress,  by  appropriate  legislation,  may  apply 
to  them  the  duty  of  making  reimbursement.” 

Edmunds  reasoned  that  if  a local  government  refused  protection  they  ought  to 
pay  the  damages  occasioned  by  their  unconstitutional  denial.  He  added  that 
where  the  municipality  had  a duty  to  suppress  the  riot-  and  did  not  do  so,  it 
ought  to  compensate  the  v let  bn  for  its  denial  of  protection  out  of  its  treasury, 
or  raise  taxes  for  this  purpose.  Senator  Roscoe  Conkling,  a New  York  Republi- 
can lawyer,  interrupted  to  Inquire  whether  Edmunds  meant  that  Congress  could, 
under  the  Fourteenth  Amendment,  deal  with  counties  and  cities  directly,  obligat- 
ing them  to  afford  equal  protection  and  enforce  the  amendment,  and  could  thus 
"short  cut"  dealing  with  states,  and  Edmunds  replied  affirmatively*”* 

Trumbull  then  opposed  the  Sherman  amendment,  first  on  the  ground  that  one 
of  the  clauses  referred  to  Fifteenth  Amendment  rights  In  an  ambiguous  fashion, 
and  generally,  because  the  federal  government  had  no  constitutional  authority 
to  impose  liability  on  local  units  of  government”*  Sherman  defended  it  cm  the 
ground  that  it  was  the  only  way  to  interest  local  inhabitants  in  preserving  law 
and  order*  Adverting  to  the  fact  that  grand  jurors  would  not  indict  nor  would 
p&tit  jurors  convict  for  political  crimes  in  the  South,  he  cited  medieval  and  more 
modern  English  statutes,  and  English  and  New  York  cases;  to  show  that  impo&" 


At  704. 

At  705. 
at  72a 

**  JVf.  lit  724.  . 
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ing  damages  on  the  municipality  ia  au  incentive  to  law  enforcement.  He  added 
that  the  section  was  constitutional  because  the  federal  government  had  ^the 
same  power  of  legislation  to  punish  riots,  where  those  riots  seek  to  deprive  a 
man  of  a right  conferred  by  the  Constitution  of  the  United  States,  that  any 
state  can  have/1  Sherman  said  that  Congress  had  express  power  to  pass  appro* 
priate  legislation  to  do  tills,  and  since  a state  could  make  a county  liable  fa 
damages  to  secure  law  enforcement,  Congress  could  also  da  so.  He  concluded 
that  hardly  one  riot  in  a hundred  would  come  within  the  section,  but  "if  the 
riot  is  aimed  at  . . . the  power  of  the  United  States  to  protect  its  citizens,” 
Congress  could  interfered  Sherman  concluded  that  mulcting  tbo  property 
owners  of  the  South  for  Klaminapireil  violence  would  induce  them  to  enforce  the 
laws"* 

Several  Democrats  attacked  the  Sherman  provision  as  imposing  liability  oh 
municipalities  without  fault,  and  as  risking  the  bankruptcy  and  consequent 
stoppage  of  local  government**  Thurman  added  that  the  action  of  n munici- 
pality or  county  was  not  state  action,  and  there  would  be  more  constitutional 
justillcation  in  requiring  the  state  treasury  to  pay  damages  than  in  Imposing 
liability  on  local  government,*10 

Morton's  reply  was  to  sneer  at  Democratic  constitutional  qualms  on  the 
grounds  that  the  Democrats  had  always  attacked  every  reconstruction  measure 
as  unconstitutional.111  Frelinghuysen  said  that  he  was  against  the  Sherumn 
amendment  for  the  reasons  given  by  Thurman,  but  that  he  would  vote  for  the 
bill  noway.*11  Frelfnghnyson  noted  that  the  Judiciary  Committee  had  been 
equally  divided  on  the  amendment.  He  added  that  the  Fourteenth  Amendment 
did  not  give  Congress  the  power  to  tax  or  lay  obligations  on  municipalities, 
which  remained  exclusively  under  state  control.  He  declared : 

"But  I doubt  the  constitutionality  of  the  amendment  This  General  Govern- 
ment as  I understand  It,  deals  with  States  and  with  citizens.  It  does  not  know 
such  things  as  towns,  parishes,  and  counties.  They  are  the  integral  parts  of 
States;  they  are  entirely  under  the  government  of  the  States  m political  cor- 
porations, and  the  Constitution  of  the  United  States  recognizes  no  relation 
between  the  Federal  Government  and  these  subordinate  political  corporations,"** 
Senator  Garrett  Davis,  a Kentucky  Democrat,  also  asserted  that  the  federal 
government  had  no  power  to  make  it  a federal  crime  to  conspire  to  violate  state 
laws.*14  After  another  peroration  against  the  unconstitutional  military  despotism 
which  Davis  said  the  hill  would  create,  the  Senate  approved  the  conference 
report  by  a vote  of  32  to  1G.  Only  a handful  of  Republicans  opposed  it,  includ- 
ing Senator  William  Sprague,  a Rhode  Island  Republican  who  had  voted  for 
the  Fourteenth  Amendment,  Trumbell  was  al»o  paired  against  it01* 

B.  Equzg  Objection* 

Bhellabarger  opened  discussion  in  the  House  by  reporting  the  insistence  of 
the  Senate  on  the  Sherman  Amendment*1*  He  cited  the  case  of  Darlington  v* 
New  York*7  decided  by  the  New  York  Court  of  Appeals,  for  tile  legality  of 
Imposing  liabilities  on  cities  in  oases  of  riot  He  noted  that  the  New  York 
statute  was  similar  in  principle  to  the  Sherman  Amendment,  so  that  the  only 
question  was  whether  Congress  could  directly  impose  such  liability.  Shellabarger 


at  7610.  (He  added  that  Congress  could  suppress  a mob  which  was  rioting  to 
prevent  a person  from  exercising  a constitutional  right  Id.  at  761. 

«*  fWd.  * ' 

at  762-fi.  770-2,  770  (Sen.  Stevenson,  Casserly,  Davis,  Thurman*  and 'Bayard), 
at  772, 

" 7rf.  at  778*4. 

W /d,  at  776-7.  * ■ 

vtJd.  at  77T.  He  added! 

"We  deal  with  States ; we  deal  with  the  citizens ; bjit  I do  not  see  in  that  [Fourteenth! 
amendnient. anything  which  authorizes  the  Congress  of  the  United  States  to  regulate  the 
police  regulations  of  the  cities  and  counties  of  -New  York  and  New  Jersey,  We  must 
remember  that  we  are  legislating  for  this  whole  nation,  that  we  are  legislating  for  all 
time,  and  we  must  touch  with  care  the  framework  of  our  Govern*  nt/* 

"J&fd.  ; 7 

"Jrf.  at  779.  ■ j 

" Id,  nt  761 , where  he  informed  the  House  : 

"The  Senate  I need  not  flAy  was  exceedingly  earnest  aud  positive  In  insisting  there 
shonld  be  something  of  the  character  retained  In  the  bill,  ana  It  was  impracticable  to 
procure  the  yielding  of  the  Senate  from  that  In  so  mar  shape,"  1 

"81  N.Y.  X64  (1905), 
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pointed  out  that  a government  which  owes  a duty  "to  protect  a given  privilege 
of  a citizen  against  a moi/s  invasion  of  such  privilege  . * ■ [may]  assess  the 
damages  of  euch  invasion  upon  a prescribed  subdivision  of  that  government 
which  owes  such  duty  to  protect”  He  also  noted  that  since  the  New  ¥ork  Court 
of  Appeals  had  decided  that  the  state  statute  did  not  violate  tlie  Due  Process 
Clause  of  the  state  constitution,  a similar  federal  Jaw  would  not  violate  the 
Fifth  Amendment** 

Shellftluirgor  reasoned  that  Congress  lmd  the  power  to  pass  the  Sherman  amend- 
ment, first,  because  it  was  designed  to  protect  federal  constitutional  rights 
which  Congress  had  the  power  to  protect,  and  secondly,  because  it  was  an 
"appropriate”  way  of  enforceing  the  i>eaee,  as  the  English  experience  showed. 
He  added  that  since  Congress  could  compel  citizens  to  respect  federal  Tights,  it 
could  coerce  counties  to  protect  them  or  suffer  liability  for  omitting  to  do 
so.219 

Kerr  replied  that  Congress  had  no  constitutional  power  to  punish  counties 
for  the  acts  of  nmh.s,  He  pointed  out  that  state  laws  making  municipalities 
liable  were  based  on  the  police  power  of  the  state  which  could  require  local  units 
of  government  to  keep  the  peace.  He  said  that  Congress  lacked  power  to  create 
new  torts  enforceable  against  municipalities  in  federal  court,  that  this  was  an 
invasion  of  state  power,  and  that  local  government  might  be  stopped  by  having 
Its  property  sold 'to  satisfy  judgments/2"  Willard  likewise  declared: 

, . wo  have  not  by  the  Constitution  Imposed,  any  duty  upon  a county,  city, 
or  parish,  or  any  other  subdivision  of  a State,  to  enforce  the  laws,  to  provide 
protection  for  the  i>eople,  to  give  them  ^qunl  rights,  privileges  and  immunities. 
The  Constitution  has  declared  that  to  be  the  duty  of  the  State.  The  Constitution, 
'in  effect,  says  that  no  State  shall  deny  to  its  citizens  the  equal  protection  of  the 
Jaws,  and  I understand  that  that  declaration,  that  prohibition,  applies  only  to  tho 
States,  so  far  as  political  or  municipal  action  is  concerned.  , * . The  city  and 
the  county  have  no  power  except  the  power  that  is  given  them  by  the  State* 
They  cannot  keep  violence  away  from  me;  they  cannot  protect  me  in  my  rights, 
except  as  the  State  has  clothed  them  with  the  power  to  do  so;  and  for  the  en- 
forcement of  the  laws  pf  the  State  they  get  no  aid,  no  authority*  no  power 
whatever  from  the  United  States.”  m 

Willard  reasoned  that  since  comities  and  cities  had  no  law  enforcement  powers 
except  such  as  the  state  should  care  to  delegate  to  them,  it  was  unfair  to  make 
them  liable  for  not  affording  protection  when  the  state  may  not  have  given  them 
the  power  to  protect  anybody.  He  added  that  Congress  could  not  impose  the 
duty  of  protection  on  them,  and  that  if  any  government  should  required  fto 
compensate  victims  of  mobs,  it  should  be  the  states  upoa  which  the  Fourteenth 
Amendment  operates.®2* 

Representative  Benjamin  F,  Butler  of  Massachusetts  advocated  passage  of 
the  Sherman  amendment  as  an  inducement  to  law  enforcement.  He  said  that  the 
Klan  could  not  operate  in  the  South  unless  the  leading  men  winked  at  it, 
and  if  they  had  to  j my  for  its  depredations  they  would  prevent  them."*  Poland 
replied  that  the  Sherman  amendment  was  useless.  He  pointed  out  that  to  prove 
the  Intent  of  the  mob  to  violate  the  constitutional  rights  of  the  victim  it  Would 
be  necessary  to  find  out  who  they  were,  and  this  was  impossible  in  the  ease  of 
khuismem  However,  his  basic  objection  was  that,  the  section  was  unconstitu- 
tional because  cities  were  the  agencies  of  states  to  enforce  state  laws  and  the 
federal  government  could  not  deal  with  them,1*1  Representative  Austin  Blair,  a 
Michigan  Republican,  reiterated  that  the  federal  government  had  no  constitu- 


**  42(1)  Globe  751  <1871). 
at  751-2. 
at  788-9. 

“l /rf.  at  701.  He  added:  "In  this  case  the  United  States  Government  does  not  fire  tho 
counties  any  power  to  enforce  the  laws*  , * ” Id,  at  792. 
id.  tit  Hi, 

«*  Id. at  792.  See  also  id,  at  704  (Rep.  William  D.  Kelley,  R.-Pa.) 

Id,  at  where  he  declared : 

"Aft  I understand  the  theory  of  our  Constitution,  the  national  Government  deals 
either  with  Sta tea  or  with  individual  persons.  So  far  as  we  are  a national  Government 
In  the  strict  sense  we  deal  with  persons*  with  every  man  who  Is  an  inhabitant  of  the 
United  States,  as  If  there  wore  no  States,  towns,  or  counties;  as  If  the  whole  country 

were  In  one  general  mass /With  these  local  subdivisions  we  have  nothing  to  do.  We 

can  Impose  no  duty  upon  them;  we  can  Impose  no  liability  upon  them  In  any  manner 
whatever." 
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tioual  power  to  impose  duties  on  comities  or  cities,  and  that  this  was  exclusively 
a state  power* w 

Bingham  then  warmly  attacked  the  Sherman  amendment,  saying  that  all  of 
the  bill  met  his  approved  except  that.  He  noted  that  at  least  70  of  the  132  votes 
cast  against  it  were  cast  by  Republicans,  as  against  36  votes  for  it  He  urged: 

“I  hope  that  the  vote  of  every  Republican  will  be  cast  against  it.  It  is  useless 
and  worse  than  useless  to  vote  down  this  Important  measure  with  any  doubtful 
voice.  Let  the  House  record  its  vote  emphatically  for  the  rights  of  all  the  people 
of  every  State  and  all  the  States  In  the  Union/* 

Bingham  declared  that  Darlington  v.  New  York , relied  upon  by  Shellabflrger 
to  sustain  the  Sherman  amendment,  condemned  it,  because  the  decision  showed 
that  only  states  could  impose  duties  and  liablties  on  counties  or  cities.  In  hia 
view,  the  federal  government  could  impose  no  obligation  oil  units  local  govern- 
ment, nor  could  it  make  them  compensate  victims.  To  do  so,  he  concluded,  would 
bankrupt  the  .local  governments  and  deprive  them  of  the  means  of  affording 
protect  ion.**7 

JB'nrnsworth  also  attacked  the  Sherman  amendment  as  unconstitutional  He 
adverted  to  Supreme  Court  decisions  holding  that  Congress  could  not  impose 
any  duty  on  state  officers,  and  added  that  it  could  impose  no  duty  on  slier iffig 
or  other  county  officers.  He  concluded  that  since  Congress  could  not  Impose  a 
duty  on  counties  or  cities,  it  could  not  Impose  a liability  for  non-performance  of 
the  duty/15  Representative  H.  Boardman  Smith,  a freshman  Republican  from 
New  York,  replied  that  Congress  could  adopt  any  means  it  deemed  appropriate 
to  suppress  the  Klnn  crimes,  and  that  it  had  been  repeatedly  held  that  such  state 
statutes  were  not  the  taking  of  property  without  due  process/23  The  House, 
however,  once  again  rejected  the  conference  report  by  74  yeas  to  106  nays/*" 

(The  Substitute) 

A second  conference  was  held,  and  in  lieu  of  the  Sherman  amendment  which 
tho  House  twice  decisively  rejected,  the  conference  committee  recommended 
a section  which  x>rovlded  that  if  any  iKsreon  knew  about  the  conspiracy  published 
in  the  second  section,  and  having  power  to  prevent  It  failed  or  refused  to  do  so, 
he  would  be  liable  in  damages  to  the  victim  of  the  conspiracy,  Poland  declared : 

‘T  did  understand  from  the  action  and  vote  of  the  House  that  the  House 
had  solemnly  decided  that  in  their  judgment  Congress  had  no  constitutional 
power  to  Impose  any  obligation  upon  county  and  town  organizations,  the  mere 
instrumentality  for  the  administration  of  State  law.  . , . At  the  same  time  we 
said  , . . there  was  a disposition  on  the  part  of  the  House,  ...  to  reach  every- 
body who  was  connected,  either  directly  or  Indirectly,  positively  or  negatively, 
with  the  commission  of  any  of  these  offenses,  and  wrongs,  and  we  would  go  ns 
far  as  they  chose  to  go  In  indicting  any  punishment  or  imposing  any  liability 
upon  any  man  who  shall  fall  to  do  his  duty  In  relation  to  the  suppression  of 
those  wrongs/' m 

Poland  explained  that  Congress  was  in  effect  creating  a statutory  tort 
Shellabarger  added  that  In  sopio  ways  this  was  more  efficacious  then  the 
original  Sherman  amendment,  since  Klnn  activities  were  secret  and  not  riotous. 
However,  he  asserted  that  many  people  in  the  locality  knew  about  them,  and  they 
failed  to  come  forward  and  give  information;  they  ware  liable  In  damages/* 
Willard  asked  if  a unionist  who  received  a Kl&n  warning  and  gave  notice  to 
tho  local  sheriff  or  his  neighbors,  asking  them  to  protect  him,  could  hold  them 
liable  for  failing  to  protect  him.  Shellaharger  said  that  not  only  would  they 
be  liable  but  everybody  else  who  knew  aliout  Klan  activities  and  failed ^to  notify 
the  officials  would  Incur  liability.  Bingham  added  that  they  ought  to  he  liable.2** 


“/if.  at  783.  Hu  reli  a ret,  In  accord,  observed:  “These  provisions  attempt  to  Impose 
obligations  upon  a county  for  the  protection  of  life  and  person  which  are  not  Imposed  by 
the  laws  of  the  State,  and  that  It  Is  beyond  the  power  of  the  General  Government  to 
require  their  performance."  /hid.  • 

*»  tit,  at  70S. 

m Ibid,  He  sold:  “A  county  being  the  creature  of  the  State  and  an  Inteirral  part  of 
It,  can  In  no  case  be  mode  responsible  for  mob  violence  save  by  force  of  the  positive  law 
of  the  State  creating  It."  , 

»/if,  at  7flS~f>.  . ‘ 

. *»/rf,  at  708.  See  else  M.  qf  800  (Hep.  Perry  of  Ofittf).  . , 

**/rf.  at  800-1.  ' i 

*“  /if.  at  804.  * . i . i 

«/HA 

at  80S. 
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Butler  spoke  Iil  favor  of  the  law.  He  said  that  the  substitute  for  the  Sherman 
amendment  extended  federal  power  further  than  ever  before,  but  he  added 
that  the  substitute  was  as  a practical  matter  valueless  because  nobody  would 
ever  find  the  defendants.**4  Garfield  approved  of  the  substitute  for  the  Sher- 
man amendment14*  The  House  then  passed  the  bill  by  a party-line  vote  of  ^ to 
74.”* 

Edmunds  reported  the  substitute  for  the  Sherman  amendment  to  the  Senate, 
telling  that  body  that  the  House  would  not  agree  to  the  original  proposal  be- 
cause It  believed  thnt  the  federal  government  lacked  constitutional  power  to 
deal  with  counties  and  towns  directly.  He  added  that  the  substitute  dealt  with 
citizens  directly,  making  them  liable  for  falling  to  report  or  prevent  Klan  activi- 
ties. Edmunds  explained : 

"Every  citizen  In  the  vicinity  where  any  such  outrages  are  ns  mentioned  In 
the  second  section  of  this  bill  . , . are  likely  to  be  perpetrated,  he  having  knowl- 
edge of  any  such  intention  or  organization,  is  made  a peace  officer,  and  it  is  made 
his  bounden  duty  as  a citizen  as  a citizen  of  the  United  States  to  render  positive 
and  affirmative  assistance  in  protecting  the  life  and  property  of  his  fellow- 
citizens  in  that  neighborhood  against  unlawful  nggression;  and  if,  having  this 
knowledge  and  having  power  to  assist  by  any  reasonable  meaus  In  preventing  it 
or  putting  it  down  or  resisting  it,  lie  fails  to  do  so,  he  makes  himself  an  acces- 
sory, or  rather  a principal  In  the  outrage  itself.  ...” 147 

Sherman  lamented  the  Inadequacy  of  the  bill.  He  observed  that  It  was  of  no 
sure  vnlue  in  the  face  of  organized  perjury  to  let  a victim  sue  in  federal  court 
than  to  permit  him  to  Bue  in  state  court,  since  he  would  face  the  same  hostile 
jurors.  He  therefore  deplored  the  loss  of  his  amendment,  since  he  asserted  that 
if  the  rich  men  who  applaud  Klan  activities  knew  that  their  taxes  would  rise  oil 
account  of  It,  they  would  put  a stop  to  such  activities.  He  added  that  It  would 
be  easy  to  sue  the  county,  but  impossible  to  find  the  klansincn,  and  useless  to 
jbuo  them  if  poor.194  Thurman  agreed  that  the  substitute  was  valueless.  He 
said  thnt  it  would  be  constitutional  to  punish  a citizen  for  not  preventing  an  of- 
fense agniDst  the  laws  of  the  Untied  Stntcs.  However,  since  the  substitute  related 
in  part  to  a portlou  of  the  second  section  punishing  a T.taj  for  offenses  against 
state  law,  In  Thurman's  view  that  pari  was  in  excess  of  Congress'  power.*44  The 
Senate  then  passed  the  bill  by  a party-line  vote  of  36  to  13."° 

4.  SUttUABT  AND  CONCLUSIONS 

The  foregoing  analysis  represents  the  gist  of  debates  on  the  Ku  Klux  Klan  and 
Congress’  power  to  suppress  it  under  the  Fourteenth  Amendment  lasting  for 
weeks  and  consuming  a large  portion  of  the  sitting  of  the  first  session  of  the 
Forty-Second  Congress,  and  running  hundreds  of  pages  in  the  Congressional 
Globe.  A synthesis  of  these  debates  show  a high  degree  of  agreement  among 
the  dominant  Republicans  on  the  essential  facts,  and  some  very  sharply  defined 
legal  positions  under  the  Fourteenth  Amendment. 

The  Republicans  asserted  that  the  Ku  Klan  Elan  was  a multi-state  conspiracy, 
in  the  South  of  a military  nature,  consisting  of  tens  of  thousands  of  men,  organized 
to  assist  the  Democratic  Party  in  taking  control  of  state  and  local  governments 


***  Jrf.  at  S0G“7j  where  Butler  declared: 

"■  - . it  goes  further  in  the  direction  of  Interfering  with  the  individual  rights  of  citi- 
zens by  law  of  Congress  than  ever  X attempted  to  do  or  desired  to  do,  and  makes  a precedent 
for  us i In  the  future.  T attempted  heretofore  to  report  a bill  which  would  allow  men 
who  did  the  act  of  depriving  n citizen  of  his  right  to  be  punished  In  courts  of  the  United 
States.  I thought  the  constitutional  power  was  with  us. to  do  that* 

Now,  my  friends,  who  have  constitutional  scruples  about  doing  that,  have  reported  an 
amendment  to  give  a remedy  by  taking  tlm  property  of  a dtlssen  of  the  United  States 
been  use  he  know*  somebody  who  has  committed  a.tt  offense,  or  Is  about  to’  commit  an 
offense,  or  happens  to  know  about  an  offense  ahout  to  be  committed,  and  hav  not  pre- 
vented It  For  gentlemen  who  have  constitutional  heruplos,  l his  la  going  further  than 
anything  I Jmve  done  or  know.  I have  known  men  In  my  time  who  mlrtuok  dyspepsia' 
for  conscience*  f Laughter,  3 I have  known  raen  who  mistook  their  doubts  and  qualms 
for  constitutional  Jaw,  who  aro  quite  willing  to  go  rery  far.  If  they  do  not  happen  to  go 
under  the  lend  they  do  not  like,  and  If  you  give  them  their  own  head  will  go  further  tutm 
me  farthest/ 

™ Id,  at  807-8. 

*»/a..nt  80S, 

m Id.  at  820.  See  also  id.  nt  821,  824-8, 
m Id.  nt  820-2. 

*“/<!.  at  822, 
at  831. 
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from  die  southern  Republican#.  Its  mode  of  operation  was  to  murder  or  other* 
wise  commit  acts  of  violence  against  Republicans  to  drive  them  out  of  the  state 
or  induce  them  not  to  Vote.  It  neutralized  hostile  local  law  enforcement  authori- 
ties, such  as  sheriffs  and  courts,  by  tmirderlng  them,  threatening  them  with 
violence,  breaking  open  jails  and  rescuing  prisoners,  packing  grand  and  petit 
juries  with  co-consplratora,  or  getting  klansmen  to  perjure  themselves  for  de- 
fendants In  courts.  Where  the  local  law  enforcement  agencies  were  Democrats* 
klansmen  were  alleged  to  conspire  with  them  or  otherwise  induce  them  not  to 
protect  Republicans.  As  a result,  the  state  law  enforcement  agencies  were  unable 
or  unwilling  to  afford  the  same  or  equal  protection  provided  for  by  the  laws 
to  Republicans  in  cases  of  political  crime  as  they  did  to  Democrats  or  in  other 
cases.  The  Democrats  almost  uniformly  tried  to  discredit  evidence  of  Klan  ac- 
tivity, or  excuse  it  on  the  ground  of  maladministration  of  the  state  reams  trac- 
tion governments  In  the  South,  but  the  Republicans  were  convinced  that  the 
local  and  state  authorities  were  culpably  and  over  a long  period  of  time  and  a 
wide  area  denying  to  Republicans  the  equal  protection  of  the  laws  in  cases  of 
political  crime. 

It  Is  clear  that  the  Republicans  were  intent  on  going  to  the  absolute  limit 
of  their  constitutional  power  under  the  fifth  section  of  the  Fourteenth  Amend- 
ment to  suppress  the  Klan,  hut  not  one  inch  iwyond,  especially  in  the  House  of 
Representatives.  Since,  as  noted  at  the  beginning  of  the  article,  a considerable 
number  of  the  members  of  the  Thirty-Ninth  Congress  who  proposed  the  Four- 
teenth Amendment  were  still  In  Congress,  the  debates  throw  a strong  light  on 
-the  limits  of  Congress’  power  under  tills  section.  Indeed,  Garfield  and  Burchard 
specifically  adverted  to  the  value  of  this  contemporaneous  construction  in  their 
speeches,  so  Congress  was  conscious  of  the  fact  that  the  bill  would  define'  the 
limits  of  Congress'  power. 

Four  clearly  defined  positions  emerged  in  the  debates,  viz: 

1.  Congress  has  the  power  to  punish  ordinary  crimes  by  one  Individual  against 
another,  or  by  conspiracies,  regardless  of  wliat  the  state  does,  If  the  crime  is 
motivated  by  a design  to  deprive  the  victim  of  his  Fourteenth  Amendment  or 
other  constitutional  tights.  Every  Republican  who  addressed  himself  to  this 
point  denied  that  Congress  had  such  constitutional  power  under  the  Fourteenth 
Amendment  except  Representative  Shanks  of  Indiana,  whose  plea  to  retain  the 
first  draft  of  Shellabarger’s  bill  unaltered  as  hn  affirmation  of  such  power  was 
ignored  without  even  a vote.  Since  Shanks  was  not  in  the  Thirty-Ninth.  Con- 
gress, his  rejected  view  Is  of  value  only  to  show  what  power  was  not  In  the 
Fourteenth  Amendment. 

2.  If  a state  denies  by  affirmative  act  or  omission  the  equal  protection  of  the 
laws,  whether  the  denial  or  failure  to  afford  protection  Is  due  to  the  action 
or  inaction  of  the  legislature,  executive;  or  courts,  and  thus  falls  to  protect  persons 
in  their  constitutional  rights,  Congress  may  substitute  directly  federal  protection 
for  the  state  protection  withheld,  and  if  the  withholding  of  state  protection  is 
due  to  a failure  to  prosecute  criminals,  Congress  may  use  the  federal  courts  as 
agencies  for  the  affording  of  projection  by  prosecuting  the  criminals  In  federal 
court  for  violating  the  constitutional  rights  of  the  victims  who  are  unprotected 
by  the  state  law  or  law  enforcement  agencies.  This  was  the  original  theory  of 
Shellnbarger’s  bill,  and  It  was  concurred  In  by  a number  of  Republican  repre- 
sentatives who  did  not  vote  on  the  Fourteenth  Amendment,  such  as  Hoar,  Blair 
of  Michigan,  Howley,  Butler  of  Massachusetts,  Coburn,  and  Wilson  of  Indiana. 
Shellabnrger  and  Mercur,  who  voted  for  the  amendment,  also  agreed  with  this 
view.  A number  of  senators  who  did  pt>t  vote  on  the  amendment,  including 
Boremau,  Frelinghuysen,  Morton,  Pool  and  Pratt,  also  supported  this  view. 
Tiie  revised  House  bill,  however,  abandoned  It  In  favor  of  the-  third  position, 
noted  below. 

3.  The  Equal  Protection  Clause,  although  negative  in  form,  Imposes  an  affirma- 
tive duty  on  all  state  agencies,  whether  legislative,  executive,  or  judicial,  to 
protect  all  persons  in  their  life,  liberty,  and' property  equally,  and  if  a state  . 
officer  refuses  or  neglects  to  afford  such  protection,  Congress  mny  punish  him  for 
violating  bis  federal  constitutional  duties.  Congress  may  also  punish  a private 
person  or  conspiracy  when  engaged  in  preventing  a state  officer  from  perform- 
ing bis  federal  constitutional  duty  of  affording  equal  protection,  either  by 
violence  or  threats  thereof  against  the  state  officer,  dr  by  Inducing  htinj  in  some 
other  way  not  to  afford  equal  protection,  such  sA  through  a conspiracy  With  him. 
Such  punishment  would  -proceed  on  the  same  basis  ap  punishing  a combination 
to  deter  a federal  revenue  collector  from  collecting  revenue  by  violence  or  by 
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bribery  or  conspiracy,  the  former  of  which  the  second  section  of  the  bill  also 
covered.  The  constitutional  theory  was  that  Congress  could  punish  individuals 
who  thwarted  officials  from  performing  a federally-imposed  duty.  But  this 
draft,  although  punishing  individuals  who  directed  their  combinations  against 
officials,  did  not  assume  the  power  to  rui'nlsh  violence  directed  agalUBt  other 
Individuals,  even  if  motivated  by  an  Intent  to  deprive  the  victim  of  bin  constitu- 
tional rights,  as  Cook's  explanation  shows.  This  theory,  which  was  ultimately 
embodied  in  the  bill,  was  supported  by  Bingham,  who  drafted  the  first  section  of 
the  Fourteenth  Amendment,  and  Garfield,  Cook,  and  Poland  in  the  House,  all  ot 
whom  had  voted  for  the  amendment,  as  well  as  Willard  and  B orchard.  Senator 
Trumbull,  Republican  Chairman  of  the  Senate  Judiciary  Committee,  also  sup- 
ported it. 

4.  Congress  may  act  only  against  discriminatory  state  legislation,  and  only 
Against  officers  or  others  acting  under  color  of  such  legislation.  This  was  the 
Democratic  theory,  supported  by  Representative  Kerr  and  Senators  Blair,  DnYla, 
Thurman,  and  Vickers,  among  others.  Farnsworth,  at  least  initially,  also  sup- 
ported this  position,  blit  the  Congress  rejected  It.  ■ 

The  debate  on  the  Sherman  amendment  highlights  the  tenacity  with  which 
Bingham  and  other  House  members  adhered  to  their  constitutional  theory  that 
Congress  could  not  impose  a duty  of  protection  On  municipalities,  but  could 
penalize  anyone  in  any  way  connected  with  Inducing  a state  officer  to  deny  equal 
protection.  If  a man  even  knew  of  a conspiracy  to  induce  or  compel  a state 
officer  to  deny  Buch  protection  he  was  compelled  to  act  to  prevent  consumntion  of 
the  conspiracy.  Thus,  the  federal  government,  in  Bingham’s  views,  was  entitled 
to  compel  citizens  not  only  to  refrain  from  preventing  a state  officer  frOm  execut- 
ing his  federal  duties,  but  to  assist  him  in  doing  so.  But  ,!t  would  not  touch 
private  violence. 

; In  United  States  v.  Harris,**  Mr.  Justice  Woods,  a Ropubltoab  appointee,  In 
holding  a section  of  the  revised  statutes  which  was  derived  from  the  portion  of 
the  second  section  of  the  1871  act  herein  discussed  to  be  unconstitutional,  said : 

Section  1)519  of  the  Revised  Statutes  is  not  limited  to  take  effect  only  in  ease 
the  State  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  or  deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  or  deny  to  any  person  the  equal  protection  of  the  laws.  It  applies,  no 
matter  how  well  the  State  may  have  performed  its  duty.  Under  it  private  per- 
sons are  liable  to  punishment  for  conspiring  to  deprive  any  one  of  the  equql 
protection  of  the  laws  enacted  by  the  State. 

* * * » * • .* 

As,  therefore,  the  section  of  the  law  under  consideration  Is  directed  exclu- 
sively, against  the  action  of  private  persons,  without  reference  to  the  laws  of 
the  Stnte  or  their  administration  by  her  officers,  we  are  clear  in  the  opinion 
that  it  is  not  warranted  by  any  clause  in  the  Fourteenth  Amendment  to,  the 
Constitution.”  *** 

As  all  the  other  justices  except  Mr.  Justice  Harlan,  who  did  not  reach  this 
issue  concurred,  and  all  were  appointed  by  Republican  presidents,  including 
two  Grant,  appointees,  It  is  clear  that  the  United  States  Supreme  Court  had 
not  lmbided  the  Democratic  theory  of  the  Fourteenth  Amendment.  Indeed,  the 
foregoing  natfonale  is  precisely  the  grounds  on  which  Garfield  , had  criticized 
SlieJlabarger’s  first  draft,  and  Is  the  very  nationale  adopted  by  him,  Bingham, 
Cook,  Poland,  and  other  Republicans  in  supporting  the  revised  draft  of  the 
1871  law  which  ultimately  became  Section  5519  of  the  Revised  Statutes.  Since 
the  Supreme  Court’s  nationale  was  similar  to  that  of  these  Republican.  Con- 
gressmen only  one  explanation  for  the  result  In  United  States  v,  Harris  is  ten? 
able.  The  antl-klen  statute  was  not  a congressional  excursion  Into  unconstitu- 
tional territory,  but  was  merely  the  victim  of  poor  legislative  drafting.** 

While  all  these  congressmen  rejected  the  Shanks  theory  that  whether  the 
state  was  denying  protection  was  irrelevant,  and  took  the  position  that  Con-, 
areas  could  only  act  to  correct  state  denial  of  protection,  the  draft  of  the  law 
failed  to  fill  out  this  prerequisite.  In  addition,  although  the  theory  ultimately 


;r;  j 


"'106  0.8.629(1882).  j 

"*/d.  at  08D-640.  .(■  , .. 

«*  This  was  not  the  onlji  piece  of  reconstruction  legislation  to  fall  victim  to  defective 
flrflfmrannsJilp.  Compare  dvinS,  The  Oitdf  Sight*  Act  of  187ft  Some  Reflect erf  Light  on 

tfr*F<\<>riernth  Amendment  and  Public  Accommodations,  66  Ool,  1>  Rev.  873,  SIS  r 

irfffi  Civtt  Rights  Cases,  109  US.  (1863).  
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adopted  was  that  the  violence  would  have  to  direct  Its  force  against  a public 
official  to  deter  him  or  prevent  him  from  affording  protection,  the  statutory 
language  did  not  make  this  clear,  but  Instead  prescribed  conspiracies  to  deny 
protection  generally.  This  Thurman's  astute  criticism  of  the  vagueness  of  the 
language  proved  correct. 

In  United  Sidtes  v.  Priee,**  the  United  States  District  Court  for  the  Southern 
District  of  Mississippi  had  before  it  an  indictment  under  18  U.S.C,  3$  241  and  242, 
which  alleged  that  three  local  law  enforcement  officials  conspired  with  15  private 
persons  to'  take  the  lives  of  three  "civil  rights”  workers  without  due  process  of 
law,  by  murdering  them.  The  district  court  held  that  the  officials  could  be  tried 
for  the  substantive  offense  of  denying  due  process,  but  the  private  Individuals 
could  only  be  tried  for  the  offense  of  conspiring  with  the  officials.  Th<;  United 
States  Supreme  Court  reversed  this  holding,  and  declared  that  the  private  In* 
dlrlduals  could  be  tried  for  the  substantive  offense  as  well  since  they  were  acting 
under  "color  of  law."  It  was  not  alleged  that  the  laws  of  Mississippi  were  them- 
selves discriminatory  against  the  victims ; the  court  rather  declared  that  acting  In 
concert  with  state  officials  In  denying  due  process  was  enough. 

It  seeius  clear  that  from  a historical  point  of  view  the  district  court  was  abso- 
lutely correct  aa  to  the  outermost  limits  of  the  Fourteenth  Amendment.  The 
government  officials  who  violated  their  oaths  to  support  the  Constitution  by  taking 
life  without  due  process  of  law  could  be  punished  by  Congress  for  the  substantive 
offense  of  breaking  their  oaths.  But  the  private  Individuals,  in  the  view  of 
Garfield,  Bingham,  Poland,  Cook,  and  others  of  the  period  could  only  be  punished 
for  inducing  the  officials  to  break  their  oathB,  and  not  for  the  substantive  offense 
of  taking  life  without  due  process,  even  though  they  were  In  league  with  the 
derelict  officials.  This  Is  precisely  what  the  conspiracy  count  covered.  By  holding 
that  the  federal  government  may,  through  Its  own  agencies,  punish  private  In- 
dividuals directly  for  violating  the  constitutional  rights  of  other  private  In- 
dividuals, when  state  officials  have,  through  a conspiracy  or  otherwse,  denied  to 
the  victims  the  equal  protection  of  the  laws,  Is  simply  resurrecting  the  constitu- 
tional theory  pf  the  first  Shellabarger  draft  of  the  1871  nntl-Klnn  bill,  and  apply- 
ing Prigp  v.  Pennsylvania  '**  to  the  Fourteenth  Amendment.  Indeed,  the  lengthly 
quotation  from  one  of  Senator  Pool's  speeches  In  the  appendix  underscores  the 
use  of  this  erroneous  theory  of  the  fifth  section  .of  the  amendment. 

Nor  Is  it  accurate  to  justify  this  res  lit  In  the  Price  case  on  the  ground  that 
the  private  persons  were  acting  under  color  of  law.  They  were  not  enforcing 
any  law  of  Mississippi,  nor  were  they  government  officials  clothed  by  law  with 
legal  authority.  Their  conspiracy  with  government  officials  simply  invokes  the 
Cook-Garfield  theory  that  they  can  be  punished  by  the  federal  government  for 
inducing  the  officials  to  violate  the  official  oaths  of  office.  Indeed,  this  was 
precisely  the  grounds  for  punishing,  the  klansmen  set  forth  nt  the  time.  But  ft 
obliterates  the  distinction  between  private  and  official  action  to  say  that  a private 
person  is  punishable  as  an  official  If  he  acts  with  an  official. 

In  United  States  v.  Quest,**  Mr.  Justice  Stewart  held  that  private  Individuals 
would  be  punishable  for  the  substantive  offense  of  depriving  Negroes  of  their 
constitutional  rights  If  they  were  acting  In  league  with  state  officials,  citing  the 
Price  case.  This  was  again  the  application  of  the  theory  of  the  first  Shellabarger 
draft  and  Prigg  v.  Pennsylvania  in  substance,  although  not  In  terms.  But  one 
opinion  of  Justices  Clark,  Black  and  Fortas,  and  another  of  Justices  Brennan, 
Douglas,  and  the  Chief  Justice,  held  that  the  federal  government,  under  the  fifth 
section  of  the  Fourteenth  Amendment,  could  punish  private  conspiracies  or 
private  violence  designed  to  Interfere  with  the  exercise  of  rights  under  the  first 
section  of  the  amendment,  regardless  of  what  state  officials  may  or  may  not  do. 
This  la  the  precise  theory  which  in  1871  was  disavowed  by  every  Republican  who 
voted  for  the  Fourteenth  Amendment  and  addressed  himself  to  the  point,  and 
by  every  other  Republican  with  the  possible  exception  of  Representative  Shanks, 
as  being  clearly  in  excess  of  Congress'  power  under  the  amendment.  It  Is  noth- 
ing more  or  less  than  the  creation  by  Congress  of  a general  criminal  code,  pro- 
vided only  that  an  Intent  Is  present  to  deprive  a man  of  .his  Fourteenth  Amend- 
ment rights.  And  since  that  amendment  protects  every  man  from  having  his 
life,  liberty,  or  property  taken  without  due  process,  Congress  may  punish  under 
this  theory  every  .premeditated  murder,  robbery,  rape,  arson,  and  other  crime 
against  life,  liberty,  or  property,  provided  only  that  It  Is  intentional.  T(ie  result 
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of  the  Guest  case  is  to  resurrect  tbe  rejected  first  draft  of  tbfc  Bingham  amend- 
ment from  Its  grave  and  enshrine  it  in  a 11  of  its  glory  Into  the  Fourteenth 
Amendment1*1  As  Senator  Stewart  of  Nevada  observed  in  i860,  this  would 
eliminate  the  need  for  any  state  governments/* 

{The  result  is  that  although  the  Price  and  Guest  cases  purported  to  be  decided 
on  history,  the  United  States  Supreme  Court  has  turned  history  inside  out 
The  Price  case  is  only  a little  askew,  but  the  Guest  case  is  . so  wide  of  the  mark 
that  it  would  be  necessary  to  bum  all  of  the  Congressional  Globes  in  the  nation 
to  support  it*4* 


Fourteenth  Amendment  Limitations  < y Banning  Racial  and  Heuoious 
Discriminations  ; thb  Original  Understanding 

(By  Alfred  Avins) 

. 1.  OOH&ENT  SIONIFIOAnCB 

There  is  at  large  in  the  United  States  today  a singular  notion*  The  idea  has 
gained  ground  that  the  Fourteenth  Amendment  is  a special  foe  of  racial  dis^ 
crimination,  that  it  forbids  racial  discrimination  where  it  penults  other  types 
of  discrimination.  This  notion  hns  penetrated  into  some  very  high  places*1  Ita 
most  common  habitat  is  to  be  found  In  the  proliferating  “civil  rights1'  acts  of 
both  the  federal  and  state  governments,  which  usually  confine  their  ambit  to  a 
stock  formula  of  race,  creed,  color,  and  national  origin,  with  occasional  refer- 
ences thrown  in  to  age  or  sex,  more  for  comic  relief,  it  is  believed,  than  any- 
thing else,1  The  first  section  of  the  Fourteenth  Amendment  mentions  neither 
race  nor  religion.  It  guarantees  the  privileges  and  immunities  of  national  citi- 
zenship to  all  citizens,  and  equal  protection  to  all  persons.  Statutes  singling 
out  racial  and  religious  discrimination  for  special  condemnation,  except  in  re- 
spect to  voting,  cannot  Justify  themselves  on  the  letter  of  the  Fourteenth  Amend- 
ment Discrimination  may  be  bused  on  political  grounds,  on  unpopularity  of 
viewpoint,  on  occupation,  on  financial  status,  on  looks,  and  on  many  Other 
factors*  The  letter  of  the  Fourteenth  Amendment  does  not  condemn  one  form 
of  discrimination  any  more  than  any  other*  There  is  nothing  about  reasonable- 
ness of  classification  in  its  text  If  one  form  of  discrimination  is  a denial  of 
privileges  or  equal  protection  all  forms  must  be  a similar' denial.  The  terms 
of  the  amendment  require  that  all  discrimination  be  banned,  Or  ndne.  {To  protect 
one  group  and  not  another  Is  not  equal  protection,  but  its  converse. 

It  has  been  suggested  that  racial  discrimination  forms  a special  class  to  be 
particularly  condemned/  Since  nothing  in  the  text  of  the  amendment  supports 
this  theory,  if  it  has  any  validity  it  must  be  found  in  the  historical  origins  of 
the  amendment*  This  study  will  examine  those  origins  to  test  the  validity  of 
the  foregoing  theory. 

2,  THE  HOAfi  INCIDENT 

If  a single  Incident  can  be  found  which  impelled  the  North  to  conclude  that 
the  constitutional  rights  of  American  citizens  were  not  safe  in  the  protection  of 
southern  officials,  and  that  federal  intervention  was  needed  before  the  Civil  War, 


**  See  TansHl,  A vine,  Crutchfield  & ColcgroTc,  The  Fourteen# h Amendment  and  Real 
Property  Rights  in  Open  Occupancy  vii  Force d Bousing  Under  the  Fourteenth  Amend* 
ment*  88*  76-80  (Arina  ed,  1003),  . . ■ * , . 

h*42(1)  Globe  asp,  11D  (1671 )t  where  Farnsworth  quotes  Stewart  as  saying;  "Therg 
is  another  proposition  of  the  committed  of  fifteen  which,  if  passed,  will  . * * bovlate  the 
necessity  of  any  more  State  Legislatures  or  conventions."  See  also  id.  at  231*  where 
Senator  Blair  observed  that  ‘‘Mr.  Stewart,  incidentally,  In  the  Senate*  „ . * characterized 
it  as  an  abolishment  of  State  governments*  ,*  . L , 

"Mn  ora!  argument  before  the  United  Slates  Supreme  Court  in  Katecnbach  v.  Morgan* 
No.  847,  Oct.  Term,  1060,  decided  June  13,  1066,  tills  author  said;  "I  wfil  shy  that  I 
think  It  would  be  necessary  for  the  Department  of  Justice,  to.  burn  the  Cohg^esa^nal 
Globe  debates  if  .they  were  to  convince  anybody  that  the  original,  understanding  was  Ih 


Record  of  Argument,  p*  4(Hj 


The  same  remark  l« 


accordance  with  this  statute." 

applicable  to  the  Gueef  case.  . k 

rSee  Harper  v*  Vtrolnta  State  Soars  tiftitectioHe,  86  S*  Ct.,  1070,  108b,  h,  ft  (1066), 
(Harlan  J*.  dissenting),  j * , . V ■ !\ 

^ ‘See.CWil  Rights  Act  of  1004,  78  Stot*  241 ; Avins, Freedom  of  Ohoiqe  in.  Personal 
Service  Oocitpationsi  Thirteenth  Amendment  TAmtathns  op  AntidiscrttnlnattcnLeplsla* 
Hon.  40  Cornell  Zt.  Q*  226  (1964)  and  thb  statutes  cited  therein. 

'See  McLaughlin  v,  Florida*  370  U*S*  164  (1064)  ; Tuj&m&n  A Ten  Brock*  The  Bg uni 
Protection  of  the  Laws,  37  Calif.  L»,  Rev.  841  (19i0>  ; Frank  and  Btmro.  The;  Original 
Understanding  of  "Equal  Protection  of  the  Low*/"  00  CoL  L,  Rev*  181  (1000)/ 
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It  ' Was  tUe  Hoar  Incident  Indeed,  the  need  to  enforce  the  privileges  and  Immu- 
nities of  citizens,  and  the  requirement  of  equal  protection,  stemmed  from  this 
incident 

. Tho  background  may  be  briefly  stated.  South  Carolina,  along  with  Louisiana, 
had  a statute  which  provided  that  any  free  Negro  found  on  a vessel  which  came 
into  a port  in.  the  state  would  be  arrested  and  Jailed  until  the  vessel  , was  ready 
to  sail,  and  the  ship  captain  would  have  to  pay  the  expenses  of  detention,  in 
default  of  which  the  colored  seaman  would  be  sold  into  slavery  and  the  sblp 
captain  fined  and  Imprisoned.  The  purpose  of  the  statute  was  to  keep  free 
Negroes  out  of  the  state,  since  it  was  believed  that  they  would  stir  up  slave 
revolts.  This  statute  was  highly  detrimental  to  Massachusetts  shipowners,  who 
employed  a number  of  free  Negroes,  chiefly  as  cooks  and  stewards  in  coastwise 
trade.  It  was  alsd  believed  that  the  statute  was  violative  of  Article  Four,  Sec- 
tion Two,  tho  clause  of  the  Constitution  giving  citizens  of  each  state  the  privi- 
leges and  immunities  of  citizens  In  the  several  states,  since  Massachusetts  Negroes 
were  deemed  to  have  state  citizenship.4 

In  November,  1844,  former  Representative  Samuel  Hoar,  a loading  lawyer  in 
Massachusetts,  was  sent  by  that  state's  officials  to  South  Carolina  to  test  the 
constitutionality  of  the  law  imprisoning  Negro  sailors  In  federal  court.  His 
visit  aroused  great  excitement,  and  he  was  threatened  with  personal  Injury.' 
The  state  authorities  refused  or  expressed  the  inability  to  protect  him  against 
mob  violence,  and  on  December  11,  1844,  the  South  Carolina  legislature  passed  a 
resolution  expelling:  him  from  the  city  of  Charleston.  He  was  thus  forced  to 
leave-  without  bringing  his  suit.* 

The  Hoar  incident  was  a constant  subject  of  reproach  by  northern  members 
of  Congress  against  the  South  before  the  Civil  War/  For  example,  Representa- 
tive Edward  Dickinson,  a Massachusetts  Whig,  complained  that  Hoar  "was 
informed  by  the  authorities  of  Charleston  that  be  could  not  be  protected,  and 
was  advised  by  them  to  leave,  because  they  could  pot  answer  for  hfs  safety 
If  he  remained.”  * 

AU  during  the  Reconstruction  period,  too,  reference  was  made  to  the  Hoar 
Incident.*  Representative  John  A.  Bingham,  the  Ohio  Republican  lawyer  who 
drafted  the  first  section  of  the  Fourteenth  Amendment,”  except  for  the  declara- 
tion of  citizenship,  gave  as  the  reason  for  introducing  his  amendment  that  the 
old  constitutional  provision  “was  utterly  disregarded  in  the  past  by  South  Caro- 
lina when  she  drove  with  indignity  and  contempt  and  scorn  from  hpr  limits  the 
honored  representatives  of  Massachusetts,  who  went  thither  upon  the  peaceful 
mission  of  asserting  in  the  tribunals  of  South  Carolina  the  rights  of  American 
citizens.**11  Likewise,  Senator  John  Sherman,  an  Ohio  Republican  lawyer, 
declared : 

“By  this  clause  of  the  Constitution,  one  which  has  always  been  a part  of  our 
fundamental  law,  it  Is  provided  that — 

“ 'The  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  Immuni- 
ties of  citizens  of  the  several  States.* 

“This  clause  gives  to  the  citizen  of  Massachusetts,  whatever  may  be  his  color, 
the  right  of  a citizen  of  Sbuth  Carolina,  to  come  and  go  precisely  like  any  other 
citizen.  There  never  was  -any  doubt  about  the  construction  of  this  clause  of  the 
Constitution  * * * but  the  trouble  was  in  enforcing  this  constitutional  provision. 
In  the  celebrated  case  of  Mr.  Hoar,  who^went  to  South  Carolina,  he  was  driven 
out;  although  he  went  .there  to  exercise  a plain  constitutional  right  and  although 
he  was  a white  man  of  undisputed  character.  This  constitutional  provision  was 

S effect  a dead  letter  , to  him.  The  reason  was  that  there  was  no  provision  in 
e Constitution,  by  which  Congress  could  enforce  this  right.’*” 


* An  extensive  dlacusstofl  of  the  background  will  be  found  In  Cong.  Globe,  31st  Cong.  1st 
Bess.  app.  • 1654-64,  1674-78  (1800).  {Hereafter,  Congressional  Globes  or  Records  will 
be  cited  by  CcmgrestB,  seaslon^pnge  aud  ycar,  as  follows:  31(1)  Globe  app.  16C4-G4,  1674— 
860),'  " ‘ * * * " * 


78  (186i 


* Bee  84  ^ 
•18  “ 


, See  also  M at  i 

(1)  Globa  1598  (1866). 
Encyclopaedia  Brltannlca  642 


Amerlcdp_  Congress,  1?74T1927,^^  1103  (1028) 


tilth  ed. , 1810) ; Biographical  Directory  of  the 


* See  83  (1>  Globe  1164-65, 1566,  app.  6Tb,  app.  1012-18  (1804). 

•83  (1)  Globe  1165  (1864).  . ^ 

•38  (1)  Globe  2984  (1864)  * Rep.  Kelley);  88  (2)  Globe  103  (1885) 

39  (l)|  Globe  474-6  (ISM)  (Situ.  Trumbull) ; SO  f ‘ 

40  (I)  Globe  1001  (I860),  Sen.  Edmunds) } 42  <1 


*Vji  (i  Glob*  ftG 
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Hoar,  fie  noted  above,  was  a respected  white  Lawyer*  He  was  discriminated 
Against  and  denied  equal  protection,  not  because  of  bis  race,  but  because  he 
wanted  to  try  an  unpopular  lawsuit*  Protection  of  people  In  bis  category  was 
the  very  purpose  of  the  Fourteenth  Amendment.  It  Is  plain  that  confining  this 
amendment  to  racial  discrimination  would  frustrate  un  Important  reason  for 
the  amendment's  very  existence,  ♦ 

8*  PBOTXOTIOH  OF  WHITE  TRAVELERS  IH  THE  SOUTH 

Protection  of  northern  white  travelers  in  the  South  wan  another  prune  purpose 
of  the  Fourteenth  Amendment.  The  dominant  Republican  majority  In  Congress 
considered  freedom  of  speech  an  essential  right/*  and  were  sharply  critical  of 
southern  states  for  menacing  anyone  traveDng  therein  with  outspoken  anti* 
aiavery  .views/4  Representativo  Green  C*  Smith,  a Kentucky  Unionist,  observed : 
observed: 

“The  very  fact  tlmt  men  from  the  North  could  not  go  to  the  South  aud  speak 
their  real  sentiments  Induced 'the  people  of  the  North  to  become  bitter  toward 
the  Institution*  Now,  , . * my  judgment  (a  that  the  principle  of  the  Constitu- 
tion will  not  become  fully  established  until  the  man  from  Massachusetts  can 
Speak  out  his  true  opinions  in  the  State  of  South  Carolina,  and  the  man  of 
Mississippi  shall  be  heard  without  interruption  in  Pennsylvania/’ v.  ‘ . 

For  example,  Represeutativo  I gnat  ions  Donnelly,  a Minnesota  Republican^ 
urged  Bingham's . amendment  because  otherwise  the  "old  reigii  of  terror  [shall] 
revive  in  the  South,  when  no  northern  man’s  life  was  worth  an  hour's  purchase,"/* 
Representative  Hiram,  Price,  an  Iowa  Republican,  declared  that  a northerner 
visiting  the  Soutii  who  expressed  antbslavery  opinions  was  expelled  by  violence,. 
He  said  that  tlie  amendment  meant  tlmt  "if.n,  citizen  of  Iowa  or  & citizen  of 
Pennsylvania  has  any  business,  orjf  curiosity  has  induced  him  to  visit  the. State 
qf  South  Carolina  or  Georgia,  he.  shall  have  the  same  protection  of  the  laws 
there  that  the  would  have  had  had  he  lived  there  for  ten  years/1/7  Representa- 
tive Ralph  P.  Bucfclanti,  an  Ohio  Republican  lawyer,  demanded  that  citizens  of 
hts  state  traveling  in  the  South  be  protected  in  their  rights.  He  added  that 
northerners  wiH  never  again  submit  to  the  indignities  and  .outrages  which  were 
perpetrated  upon  northern  people  at  the  South  previous  to  the  war/' 18  The 
widely  circulated  Sclnirz  Report  declared  that  if  federal  troops  were  with- 
drawn from  the  South  the  lives  of  northerners  there  would  not  ho  safe/*  . The 
Report  of  the  Joint  Committee  on.  Reconstruction,  which  recommended  the 
Fourteenth  Amendment,  gave  this  as  one  of  the  reasons  for  the  amendment1* 
It  was  also  mentioned  during  the  debates  of  ratification/1 

The  need  to  protect  northern  was  also  mentioned  during.  Reconstruc- 

tion/* Senator  Orris  9.  Ferry*  a Connecticut  Republican  lawyer,  complained 
that  while  he  was  able  to  campaign  in  his  own  state  for  the  Republican  ticket 
in  ISM,  "I  could  not  have  gone  to  one  of  these  ten  States  and  asked  the  people 
to  vote  for  that  candidate  without  endangering  my  own  life/’ 13  Senator  John, 
Conueea,  a California  Republican,  complained  that  a northerner  ,who  emigrated 
to  the  South  risked  his  life**4  A Pennsylvania  Republican  adverted  to  the  fact 
that  northern  investors,  businessmen,  and  officeholders  were  being  driven  out: 
of  the  South  by  violence,1*  A Ne^v  York  Republican  said  that  citizens  of  bis 


«85  (2)  Globe  885 


(IS 59)  (Rep*  Bingham);  88  (1)  Globe  2080  <1864)  (Hep,  iDgerv 
iTfl5U66G)  (Sen^Howard) ; 41  {2}  Globe  MU  ilSTO)  (amend 

; Ot." 


38  (1>  Globe  2709  (1800)  (Sen,  Howard)  ; 41 
meat) ; 42(1),  Globe,  app*  310  (18711  (Rep,  Maynard) 
id  nt  382  (Rep.  Hawley)  ; M.  at  414  (Rep,  Roborfa)  ; (a, 
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(Sen.  Ferry)  *42  (L,  

'* fi I ISert./Trumbtill). 


bu^sen)  j_lrf.  at  87J 


38  (k)  Glbbe  23f  (1865), 

“80  ll)  ~ 


(oar)  ; Id.  *t  0OO(  (Sen/  Frelln^- 


Shellabarger), 


Globe  CSC  (1800),  . . : 

» Id.  at  1066.  See  also  id.  at  2082  (Rep.  Perham) . 

>•  Id.  at  1627.  See  also  id,  at  app.  206-4  (Rep.  Shel 

“8.  IS*.  Doc.  No.  2.  39th  Cong.,  let  Sees.  7-8  (136SJ,  ■ ' . ' ■ 

» 8.  Rep.  No.  112,  89tb  Cong"  1st  Sew  11-12  (1866).  u i 1 

“tfalrinan, Dove  the  PourtoenthAmendment  Incorporate  (Ae  PHI  of  Righitf  2 Sta*.  h. 
Rev.  6.  76,  G6  (1040),  . . • 

“40  (2}  Globe  014  (1868)  (Rep/ Bingham),  720  (Sen,  Horton).  : . 

tt/d*  at  020*  * ■ f ‘ tj  ' . ^ 7;  L1  L 

*»Jd,  at  2903.  ■ ■ , — * 

“42  (1)  Globe  889  (1873)  (Rep.  William  0.  Keller).  See  also  M at  app.  p id  (Rep. 
Maynard).  ::  -f  . ■ * ■'  . v ■ i ,-'i  : 
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state  , being  driven,  oat  of  the  South  had  the  right  to  protection,  it  being  a 
privilege  of  national  citizenship."  Senator  Oliver  F.  Morton,  an  Indiana  Repub- 
lican, denounced  the  South  for  driving  out  northern  emigrants*  Senator  Fred- 
erick T.  BYelinghuyocn,  a New  Jersey  Republican  and  a former  attorney-general 
of  that  state,  declared  that  a northerner  has  the  right  to  come  to  the  South 
In  spite  of  all  state  laws  to  the  contrary,  and  could  demand  “protection  of  the 
laws"  in  doing  so.1'  The  Ku  Klux  Klan  Act  of  1871,“  which  was  designed  to 
enforce  the, Equal  Protection  Clause,  was  speclilcaliy  directed;  in  part,  towards 
protecting  northerners  in  the  South." 

The  travelers  going  from  northern  states  to  the  South  were  just  ns  much 
of  the  Caucasian  race  as  the  southerners  against  whom  they  requested  protection. 
No  element  of  racial  discrimination  was  involved.  Discrimination  was  based  on 
state  origin  and  differences  of  opinion  on  sundry  social  and  political  problems. 
Here  again,  confining  the  Fourteenth  Amendment  to  racial  discrimination  would 
remove  front  its  ambit  another  important  type  of  discrimination  which  the 
framers  clearly  intended  to  prevent  states  from  making. 

4.  PHOTEOTION  OF  WHITE  LOYALISTS 


The  problem  of  protecting  white  anti-slavery  southerners  against  discrimina- 
tion because  of  their  opinions  occupied  the  attention  of  the  Republicans  even 
before  the  Civil  War,  During  the  1800  Republican  National  Convention,  a special 
resolution  moved  by  former  Representative  Joshua  R.  Glddlngs  of  Ohio  and 
adoptedtberein  stated : 

"Resolved,  That  we  deeply  sympathize  with  those  men  who  have  been  driven, 
some  from  their  native  States  and  others  from  the  States  of  their  adoption, 
and  are  now  exiled  from  their  homes  on  account  of  their  opinions ; and  we  hold 
the  Democratic  Party  responsible  for  the  gross  violation  of  the  clause  of  the 
Constitution  which  declares  that  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  Immunities  of  the  citizens  of  the  several  States."  “ 

Representative  John  A.  Kasson,  an  Iowa  Republican  lawyer,  also  declared : 

"Let  me  say  here  that  it  is  necessary  to  carry  into  effect  one  clause  of  the  Con- 
stitution of  the  United  States  which  has  been  disobeyed  in  nearly  every  slnve 
State  of  the  Union  for  some  twenty-five  or  thirty  years  past.  I refer  to  that 
elapse  of  the  Constitution  which  declares  ill  section  of  the  fourth  article  that 
the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  Immunities 
of  citizens  of  the  several  States,  You  cannot  go  into  a State  of  the  North  in! 
which  you  do  not  find  refugees  from  southern  States  who  have  been  driven  from 
the  States  in  the  South  where  they  had  a right  to  live  ns  citizens,  because  of  the 
tyranny  which  this  Institution  exercised  over  public  feeling  and  public  opinion, 
and  even  over  the  laws  of  those  States. 

"In  my  own  State  there  are  numbers  of  men  who  hove  been  driven  from  their 
farms,  not  for  any  offense  against  any  of  the  laws  which  usually  constitute 
crime,  but  because  in  opinion  they  did  not  agree  with  those  who  adhere  to  the 
institution  of  slavery."  “ / 

At  the  close  of  the  war;  protection  of  the  minority  of  white  loyalists  In  the 
South  loomed  as  a large' problem  In  tbe  eyes  of  the  dominant  Republicans.  The 
report  of  Major  General  Carl  Schurz  pointed  out  that  known  loyalists  In  tbe 
South  lead  a “precarious”  existence,  hnd  that  the  withdrawal  of  federal  troops 
would  lead  to  their  expulsion.  Schurz  recounted  Instances  of  the  murder  of 
white  unionists  in  the  South,  and  of  their  arrest  by  local  officials  for  activities 
in  aid  of  the  union  cause.-  Representative  William  D.  Kelly,  a Pennsylvania 
Republican,,  declared  that  to  surrender  the  "truly  loyal  white  men  of  the  insur- 
rectionary districts"  without  protection  to  “the  unbridled  lust  and  power  of 
the  conquered  traitors'  of  the  South”  in  order  to  obtain  peace  would  be  a pur- 
chase “by  such  heartless  meanness  and  so  gigantic  a barter  of  principle  [asj 
would  he  unparalleled  in  baseness  in  the  history  of  mankind.”  ** 


*•  Id.  it  41 8-4  (feep.  Ellin  H,  Roberts) . • ■ 

» fit.  at  298.  Bee  also  id.  at  G67  (Ben,  Edmunds). 

*» 7<f  at  BOO,  SW  also  id.  app.  227-B  (Ben,  Foreman). 
(Sen.  Frellnghuysen) . ' f ■ 

“17  Stat  13  Ch.  22.  i.. ' a , ! 

•*42  (1)  Globe  B67  (1871)  (Sen.  Edmunds)  . ; 

« 1 Curtis.  The  KenuhHrtin  Party  8(57,  391  (1694),,  , 

*•88  (2)  Globe  198  (1805).  - ^ 

» s.  Ex.  Doc/  No. >2.  80  th  Cong.,  lat  Bess.  9 (29)  (1809). 
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When  the  Thirty-Ninth  Congress  commenced  the  work  of  reconstruction  with 
the  Freed  men’s  Bureau  Bill,  **  it  was  careful  to.  give  as  much' protection  to  loyal 
white  southerners,  known  as  "refugees,"  as  It  was  to  the  newly  liberated 
Negroes.**  The  House  was  told  that  they  were  to  be  treated  "exactly  the  same,” 
and  that  they  had  "all  the  rights  under  this  bill  that  the  freedmen  have."  M Like* 
wise,  when  Senator  Garrett  Davis,  a Kentucky  Democrat,  complained  that  the 
Civil  Rights  Bill  was  partial  to  Negroes,  Senator  Lyman  Trumbull,  an  Illinois 
Republican  and  a former  state:  supreme  court  justice,  who  was  in  charge  of 
the  bill  as  Chairman  of  the  Judiciary  Committee,  replied  that  “this  bill  applies 
to  white  men  as  welt  as  black  men,"  and  that  its  "only  object ...  Is  to  secure 
equal  rights  to  all  the  citizens  of  the  country,  a bill  that  protects  a white  man, 
jnst  as  much  as  a black  man,"  **  Trumbull  also  observed  that  not  only  did  the 
Freedmen’s  Bureau  Bill  provide  for  white  refugees,  but  that  "we  have  been 
feeding  more  white  persons  than  colored  jjersone  In  some  localities.  ..."** 

The  Fourteenth  Amendment  was  likewise  designed  to  protect  southern  white 
loyalists.  The  following  exchange  between  Representative  Robert  9.  Hale,  a 
Republican  former  judge  from  New  York,  and  Bingham,  shows  this  clearly : 

“Mr.  Hals.  It  Is  claimed  that  this  constitutional  amendment  Is  aimed  simply 
and  purely  toward  the  protection  of  ’American  citizens  of  African  descent’  in 
the  states  lately  in  rebellion.  I understand  that  to  be  the  whole  Intended 
practical  effect  of  the  amendment"  . - ■ ■ 

"Mr.  Binoiiam.  It  is  due  to  the  committee  that  I should  say  that  It  is  proposed 
as  well  to  protect  the  thousands  und  tens  of  thousands  and  hundreds  of  thou- 
sands of  loyal  white  citizens  of  the  United  States  whose  property,  by -State 
legislation,  has  been  wrested  from  them  under  confiscation,  and'  protect  them 
also  against  banishment."4® 

Shortly  thereafter,  in  respect  to  South  Carolina,  Bingham  urged  the  amend* 
ment  "to  protect  the  few  loyal  white  men  there  against  State  statutes  of  confisca- 
tion and  statutes  of  banishment.”  He  observed  that  as  the  'Constitution 
stood  the  federal  government  was  powerless,  once  the  southern  states  were 
restored,  "to  protect  the  loyal  white  minority."  He  added: 

"Restore  those  States  with  a majority  of  rebels  to  political  power,  and  they 
will  cast  their  ballots  to  exclude  from  the  protection  of  the  laws  every  man 
who  bore  arms  in  defense  of  he  Government,  die  loyal  minority,  of  White 
citizens  and  the  disfranchised  colored  citizens  will  be  utterly,  powerless.  There 
is  no  efficient  remedy  for  it  without  an  amendment  to  your  Constitution.’'*' 
Congressman  Giles  W.  Hotchkiss,  a New  York  Republican  lawyer,  in  urging  that 
the  intlal  draft  of  the  Fourteenth  Amendment's  first  section  be  redrafted,  stated 
that  he  wanted  to  protect  white  persons  as  well  as  blacks.**  - , 

- Representative  John  M.  Broomnll,  a Radical  Republican  from  Pennsylvania, 
also  advocated  protecting  loyalists  in  mountain  areas  without  “distinction  of 
caste  or  color"  who  had  been  banished  or  imprisoned  for  standing  against 
secession.  Broomall  adverted  to  the  fact  that  the  property,  of  white  southern 
loyalists  had  been  seized  and  confiscated  in  state  courts,  and.  they  "are  denie4 
remedy  In  the  courts  of  the  reconstructed  South.  . . Representative  Thomas 


88  A dtBcuBsIon  of  the  debates  in  the  first  session  of  the  Thirty-Ninth'  Congress  which 
led  to  the  Fourteenth  Amendment  is  contained  in  Tanstll.  Avlns,  Crutchfield  £ Colegrove, 
The  Fourteenth  Amendment  and  Real  Property  Rights  In  OpenOccupanpy  vs.  Forced  7/aue* 
tna  under  the  Fourteenth  Amendment  98  (Avlns  ed.  1993).  .r-,;.  .• 

•*  "The  following  colloquy  occurred  between  Representatives  Green  C.  Smith,  a Kentucky 
Unionist,  and  Thomas  D.  Eliot,  a Massachusetts  Republican,  who  was  in  charge  of  the 

Freedman’s  Bureau  Bill : 

"Mr.  Smith.  Then  the  word  ’refugee*  applies  only  to  whites.  I would  inquire  . "if, 
under  this  law  and  under  the  operations  of  the  Freed  men's  Bureau,  oil  white  tneu>who 
were  not  rebels  and  who  were  as  poor  as  the  negroes  art  entitled' to  the  same  privileges 
and  the  same  protection  that  negroes  are?  ■■ 

"Mr.  Eliot.  The  object  of  this  bill  Is  to  place  the  refugees— that  Is  to  day-thd  loyal 
white  men  who  have  fled  from  .their  homes  because  of  the  rebellion-: — upon  the  same  footing 
with  the  freedmen  ns  to  the  care  and  protection  of  the  Government,  v; 

‘Mr,  Eliot.  I will  say  , , . that  there  is  no  distinction  made  In  this  hill  between  the 
rights  of  freedmen  and  of  refugees  under  it.  They  are  treated  alike  from  llie  flrst  to  thO 
last  . 8®  (1i  Globe  519  (ISflfi).  ' ,, 

" /bid.  (Rep.  Eliot).  See  also  id.  at  982  (Rep.  Moulton) ; fifil  (Rdp.  Grionell) : 1292 
(Rep.  Broomnll)  : 1202  (Rep,  Bingham).  . . ’ 

mid,  at  COO.  See  also  (d.  at  176T.  ’ • ' [ 

**  Id.  at  746.  8?e  also  Id.  at'943. 

«/«f.  Bt  109(1,  - . ... 

41  Id.  at  1094.  See  also  Bingham's  reference  to  statutes  of  banishment  and  cojtflscatloii 
at  pp.  1091  and  1068,  > ■■  ■ ■ T - 

44  Id.  at  1086. 
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Ti  Davis,  a New  York  Republican,  agreed-  with  this  object4*  Representative 
Samuel  VV.  Moulton  of  Illinois  warned  that  Union  soldiers  were  being  presecuted 
by.  rebels  in  the  Kentucky  courts,  and  that  If  the  rebels  regained  power  in  the- 
South  they  would  persecute  white  unionists  aa  well  as  freedmcn  in  the  South, 
confiscate  their  property,  pass  laws  discriminating  against  them,  and  drive 
them  out  of  the  state  or  kill  them.  He  added  that  such  a process  was  already 
beginning.44 

A Pennsylvania  Republican  complained  that  Alabama  had  passed  criminal: 
laws  severely  punishing  both  white  and  black  workers.4*  Representative  Ruck* 
land  of  Ohio  declared  "that  the  Government  was  bound  to  protect  the  rights 
of  the  loyal  white  people  and  the  loyal  colored  people  of  the  South  . ■.  . “ 

Another  Ohio  Republican  read  letters  and  articles  to  the  House  describing  how 
white  loyalists  in  the  South  were  being  insulted  and  driven  out” 

Representative  Sidney  Perbarn,  a Maine  Republican,  declared  that  the  southern 
''policy  is  to.,render  it  so  uncomfortable  and  hazardous  for  loyal  men  to  live 
among  them  ae  to  compel  them  to  leave."  He,  too,  recounted  how  the  Kentucky 
courts  were  prosecuting  Union  soldiers  and  imprisoning  them  for  acts  done  pur- 
suant to  military  orders.  He  cited  the  Schura  report  for  tho  proposition  that  "if 
the  military  forces  should  be  removed,  it  would  be  impossible  for  Union,  men, 
black  or  white,  to  remain  there.4*  Representative  Ephraim  it.  Eeklev,  an  Ohio 
Republican,  added: 

'•  "The  whole  North  is  full  Of  loyal  refugees  who  do  not  dare  return  to  their  for* 
mer  homes.  , v.  Reject  the  amendment  . . . and  you  must  widen  the  asylum  in 
the  North  for  those  southern  people  who  have  sympathy  with  the  Government," 44 
Finally,  the , Joint  Committee  on  Reconstruction,  which  reported  out;  the  Four- 
teenth Amendment,  gave  as  a reason  for  it : 

'V . i without  the  protection  of  United  States  troops,  Union  men,  whether  of 
northern  or  southern  origin,  would  be  obliged  to  abandon  their  homes  ...  the 
general  feeling  and  disposition  among  all  classes  are  yet  totally  averse  to  the  tol- 
eration of  any  class  of  people  friendly  to  the  Union,  be  they  white  or  black ; , , . 
Southern  men  who  adhered  to  the  Union  are  bitterly  hated  and  relentlessly  perse- 
cuted. ...  All  such  demonstrations  show  a state  of  feeling  against  which  it  is 
unmistakably  necessary  to  guard."  “ 

Even  after  proposing  the  Fourteenth  Amendment,  Congress  continued  its  criti- 
cism of  southern  states  for  "denying  protection  to  the  people  who  were  true  and 
loyal  during  the  war,  ..." 14  Representative  Kasson  of  Iowa  said  that  loyal  men 
were  being  driven  out  of  the  South  by  violence,  and  that  southern  states  should 
not  be  admitted  to  representation  until  "first  they  . . . take  care  that  all  free 
men,  white  or  black,  who  adhere  to  the  Government  of  the  United  States  shall  be 
protected  as  fully  as  one  of  their  own  class  of  citizens."  **  Senator  Morton  of 
Indiana  declared  that  southern  loyalists  were  murdered  with  Impunity  because 
the  state  governments  “failed  to  extend  protection  to  the  loyal  men,  either  white 
or  black,"  and  as  a result  the  white  majority  was  able  to  persecute  “the  loyal 
ttieri,  both  white  and  black,  in  their  midst.  . . **  Senator  Timothy  O.  Howe,  a 

Wisconsin  Republican  and  a fowner  state  supreme  court  justice  who  had  voted 
for  the  Fourteenth  Amendment,  declared  that  it  was  adopted  because  the  Joint 
Committee  on  Reconstruction,  after  taking  testimony, 

“finally  came  to  the  conclusion  that  It  . would  not  be  safe  to  commit  these  two 
populations,  the  loyal  white  men  ftndtjre  freed  men  of  those  communities  to  the 
keeping  of  those  governments  unless  Borne  further  restrictions  were  placed  upon 


«M.  at  1369.  . Y 

«W.  at  1018. 

it  1621  (Rep,  Leonard  Myers). 

« Id.  at  1827. 

at  1886  (Ren.  Wllllum  Lawrence), 

« 14,  at  2082-3-  Representative  Ttuulaeus  Stevens  of  Pennsylvania,  leaser  of  the  Rouse 
Radical  Republicans,  thought  that  the  Fourteenth  Amendment  does  "not  sufficiently  protect 
the  loynl  men  of  the  rebel  States  from  the.  vindictive  persecutions  of  their  victorious  rebel 
neighbors.'?  'Id.  at  2400.  ' / 

at  2630,  See  also  ta.  at  2687  (Rep.  Beaman),  2680  (Rep,  Farnsworth). 

- "S.  Rep,  No.  112,  32th  Cong. - let  Bess.  11-12  (1886).  For  discussion  of  this  point 
durinc  the  debates  on  ratification,  see- Frtlrntan,  op.  cit.  tup n,  n.  21  St  00. 

“ 8IM2)  Globe  128  (1808)  (Sen.  Sherman).'  ■ , , , 

“Jrf.  at  840.  See  also  dlsctieslon  of  hostility  to  loyal  whites  and  their  protection  in 
H R.  Rep.  No.  21,  40th  Cong.,’ 2nd  Bess.  2 (1808) ; BT.R.  Rep/ No.  80,  40th  ’ qpng.,  2nd 
Bess.  6,  26  (1808).  ' , ; ;/ 

“40  (2)  Globe  72B  1008).  *’  i 
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'tlie  authority  of  the  State  governments  than  were  placed  by  the  Constitution  as  it 
then  stood,1' 44  ■ 

Hen n tor  William  M.  Stewart,  a Nevada  Republican  lawyer;  ascribed  the  Radical 
plan  of  reconstruction  to  the  "denial  of  the  rights  of  the  black  hi  an  and  of  the 
white  Union  man  of  the  South"  by  the  Johnson  governments^  An  Oregon  Re- 
publican declared  that  if  the  southern  rebels  had  been  left  to  themselves  "they 
would  have  Imposed  upon  the  loyal  white  people  of  -the  South  political  burdens 
and  disabilities  for  the  purpose  of  gratifying  their  revengeful  feelings.  , , ,"**  ■ - 
It  is  obvious  that  thA  southern  white  unionists  or  loyalists  were  not  being 
discriminated  against  based  on  jtoce*  color,  or  previous  conditions  OJF  servitude. 
Discrimination  against  them  was  based  On  adherence  to  the  national  government; 
or  political  viewpoint.  If  the  first  section  had  been  confined  to  racial  discrimina- 
tion, one  of  the  major  objects  of  congressional  solicitude  In  submitting  the 'Four- 
teenth Amendment  would  have  been  left  out.  It  Is  therefore  clear  once  again 
that  if  racial  discrimination  were  deemed  to  have  a special  condeuiimtion,  under 
the  Fourteenth  Amendment,  an  important  group,  of  equal  concern  with  Negroes 
to  the  framers  could  not  benefit  from  It.  This  Is  strong  evidence  that  no  such 
primacy  w as  given  to  racial  discrimination. 


ft*  PROTECTION  OF  SOUTHERN  REPUBLICANS  , 


One  of  the  three  major  statutes  passed  during  the  Reconstruction  Perfod  to 
enforce  the  Fourteenth  Amendment,  and  especially  the  Equal  Protection  Clause, 
was  the  Ku  Klux  Klan  Act  of  1871”  Thte  statute  was  desigued,  not  to  bar 
racial  discrimination,  but  to  protect  southern  Republicans  against  politically  in- 
spired violence.63  White  Republicans  were  as  much  covered  as  were  black  Repub- 
licans. Thus,  Representative  Horace  Maynard,  a Tennessee  Republican,  gave 
as  the  reason  for  the  bill  that  "this  Congress  will  be  recreant  to  its  duty  if* it 
stops  short  of  making  It  Just  as  safe  anywhere  in  the  country  to  vote  the  Re- 
publican ticket  as  it  is  to  vote  the  Democratic  ticket"4!*  Senator  Morton  of 
Indiana  declared : - - ' 

"the  white  people  in  many  parts  of  the  South  who  are  Republicans,  who  are  the 
friends  of  the  Government,  have  no  security  for  life  or  property  In  the  State 
courts,  and  that  the  colored  people,  * . . because  they,  too,  are  Republicans;  have 
no  protection  for  life  and  property.  I plead  for  the  security  and  protection  of 
these  people,  not  because  they  are  Republicans,  but  because  they  are  human  he- 
Inga ; because  they  are  men  and  women  entitled  to  the  protection  of  the  laws  t 
and  I call  upon  all  men,  without  regard  bo  party,  # , to  give  to  the  citizens  of 

the  United  States,  whatever  may  be  their  political  views,  the  equal  protection 
of  the  laws." 

"We  are  not  at  liberty  to  doubt  that  the  purpose  is  by  these  innumerable  and 
nameless  crimes  to  drive  those  who  are  supporting  the  Republican  party  to 
abandon  their  political  faith  or  flee  from  the  State.  A single  murder  of  a leading 
Republican  will  terrify  a whole  neighborhood  or  county-”  " 

Senator  Daniel  D.  Pratt,  an  Indiana  Republican  lawyer,  made  a lengthy  argu* 
ment  to  demonstrate  that  the  Equal  Protection  Clause  gave  as  much  protection 
to  white  persons  discriminated  against  on  account  of  their  politics  as  it  did  to 
Negroes  discriminated  against  because  of  race.  He  observed  that  southern  courts 
were  virtually  closed  "when  a man  of  known  Unloh  sentiments;  white  or  black* 


w/A  at  833.  iSee  also  id.  at  app.  118  (Sen,  Sumner  and  Morrill  of  Maine).  Itepre- 
sentatlve  Barton  C.  Cook,  an  Illinois  Republican  lawyer,  likewise. asserted:  “It  is  also 
manifest  the  white  Union  men  of  the  southern  States  who  risked  so  much  ami  suffered 
so  much  for  their  devotion  to  the  country  would  ho  left  In  the  power  of  their  enemies', 
rece Jvlng  no  measure  of  protection  . . /&  nt  2402, 

«/rf.  at28D8. 

“40  (3)  Globe  000  (i860)  (Sen.  George  H.  Williams). 

57 17  Stat.  13.  Ch,  22. 

«42  (1)  Globe  app.  412-4  (1871)  (Rep.  Bills  H.  Roberts,  NT.). 

*•  Jd.  at  app.  810.  1 

w/d*  at  jpp.  £51-2.  See  also  id,  at  702,  where  Senator  George  F.  Edmunds,  a Vermont 
ftepubllenu,  observed : 

'The  disorders  in  the  South  are  not  like  the  disorders  in  many  other  States,  Where  there 
always  are  disorders,  the  results  of  private  malice.  The  slaying  of  men  there,  as  a rifle 
* . * is  but  one  step  Id  the  progress  of  a systematic  plan  and  an  ulterior  purpose,  and 
that  Is  not  to  leave  In  any  of  those  States  a brave  white  man  Who  dares  to  be  a Repub- 
lican or  a colored  man  who  dareti  to  be  a voter.  The  one  is  to  be  expelled  or  slain  and 
the  other  is  to  bo  reduced  to  what  they  consider  to  be  his  normal  cod dltio a." 

Senator  Allen  G,  Thurman,  an  Ohio  Democrat,  id,  at  app.  219. 
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Invokes  their  aid.”  *L  He  added  that  the  first  section  of  the  Fourteenth  Amend- 
ment, "by  way  of  limitation  upon  the  power  of  the  States,  applies  equally  to 
both  races  , , , whether  Caucasian,  African,  or  Asiatic  in  origin.”  He  observed : 
. "If  protection  is, ‘guaranteed  to  the  African,  it  la  also  to  the  Chinaman  if 
naturalized;  and  what  warrant  have  we  to  claim  that  the  whites  alone  are 
excluded?”** 

Senator  George  F.  Edmunds,  a Vermont  Republican  lawyer  in  charge  of  the 
bill  for  the  Judiciary  Committee,  observed  that  a refusal  of  a state  to  protect 
a man  because  he  was  a Democrat,  a Catholic,  a Methodist,  or  a.  native  of 
Vermont,  w.ould  constitute  a denial  of  equal  protection  of  the  laws  within  the 
meaning  of  the  Fourteenth  Amendment.*1  Edmunds  remarked; 

"But  when  you  . . , come  to  the  next  [fourteenth]  article  of  the  Constitution, 
which  secures  the  rights  of  white  men  as  much  as  of  colored  men,  you  touch 
a tender  spot  In  the  party  of  our  friends  on  the  other  side.  If  you  wish' to 
employ  the  powers  of  the  Constitution  to  preserve  the  lives  and  liberties  of  white 
people  against  attacks  by  white  people  . . . contrived  In  order  to  drive  theta 
from  the  States  in  which  they  have  been  born  or  have  chosen  to  settle,  contrived 
in  order  to  deprive  them  of  the  liberty  of  bnving  a political  opinion  . , . then 
the  whole  strength  of  the  Democratic  party  and  all  Its  allies  Is  arrayed  against 
, . . such  an  act,"81 

Senator  Lyman  Trumbull,  an  Illinois  Republican  and  chairman  of  the  Senate 
Judiciary  Committee,  observed  in  criticizing  one  of  the  drafts  of  the  bill: 

"Now,  there  Is  nothing  In  the  [Fourteenth  Amendment  of  the]  Constitution 
of  the  United  States  In  regard  to  'race,  color,  or  previous  condition  of  servitude’ 
that  I am  aware  of.  The  Constitution  of  the  United  States  guarantees  to  alt 
citizens  the  equal  right  of  protection  wherever  they  are,  and  guarantees  the 
equal  protection  of  the  laws  to  all  persons,  whether  they  are  citizens  or  not, , . . 
Now,  if  you  can  punish  persons  for  doing  an  injury  to  a man  because  he  is 
white,  or  because  he  is  black,  or  because  he  is  yellow,  why  can  you  not  punish 
him  for  an  Injury  done  to  a man  because  he  is  regarded  as  a mean  man, 
because  the  community  do  not  like  him,  because  he  is  an  unpopular  man?”** 

Representative  Charles  W.  Willard,  a Vermont  Republican  lawyer,  likewise 
declared,  in  criticizing  another  section  as  it  was  originally  drafted : 

''But  no  man  is  guaranteed  by  the  Constitution,  on  account  of  his  race,  color, 
or  previous  condition  of  servitude,  the  enjoyment  of  any  more  rights  than  every 
citizen  has  by  that  instrument  the  guaranty  of.  The  Constitution  holds  over 
no  man  any  additional  shield  on  account  of  his  birth-place,  or  parentage,  or 
previous  condition,  , , , That  instrument  gives  him  os  a citizen  no  rights  which  it 
does  not  give  to  me  or  any  other  man.  It  gives  him  as  a citizen  no  rights  which 
are  not  given  to  white  and  black  alike.  Alike  they  are  entitled  to  the  equal 
protection  of  the  laws,  . . , The  Constitution  now  calls  them  all  citizens,  and 
gives  to  all  the  protection  which  It  gives  to  any  citizen;  and  it  is  the  most 
patent  inequality  and  Injustice  to  give  Irishmen  or  Chinamen  or  colored  men 
a remedy  againBt  a county,  and  in  the  United  States  courts,  when  a white 
native  citizen  can  only  have  his  remedy  against  individuals  and  in  the  State 
courts.  . i • 

: “It  is  true  that  a person  may  suffer  this  damage  by  reason  of  his  previous 
condition  of  servitude,  . . . but  every  offense  has  something  peculiar  In  its 
character,  and  which  constitutes  the, motive  for  its  commission  against  that 
particular  Individual.  But  the  life  of  a colored  person,  the  house  of  a colored 
person  are  no  more  under  the  peculiar  protection  of  the  United  States  than  the 
life  and  property  of  citizens  Of  different. complexions;  end  where  the  guarantee 
is  the  same  it  is  clear  that  the  remedy  must  be  the  some.  When  we  have  just 
got  rid  . . . by  the  amendment  to  the  Constitution,  of  the  inequality, ...  let  us 


* Td.  at  BOB, 

“M.  at  BOO. 

« IX.  tit  Bfl7.  ^ 

, **Td.  at  090.  See  also  tbe  somi-  hat  humorous  remarks  of  Senator  Allen  G.  Thurman, 
an  Ohio  Democrat,  id.  at  npp.  210. 

' i at  758/  Trumbull  also  observed  : 

: . If  you  can  punish  an  offense  committed  Against  a man  because  lie  is  white  or 

because  he  la  black,  . * * If /you  can  punistr  & mob.  for  getting  up  a riot  and  driving  a 
man  off  on  that  account,  X want  to  know  If  you  cannot  punish  a mob  for  Injuring  a person 
for  any  cause  that  may  he  conceived  of,  because  they  want  a man's  property,  because  they 
want  him  out  of  - the  community,  because  they  ar& ‘Regulators/  as  they  had  In  Nevada 
acme  time  ago  , * •”  t 7B&.  * 1 > / ^ 
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not  now  btagin  to  go  over  to  the  other  side  and  give  greater  righto  and  more 
effectual  remedies  to  one  man  than  to  another,  to  one  class  of  men'  than  to 
another*  to  one  rare  of  men  than  to  another.  Of  coarse,  I deny  that  we  have 
any  constitutional  power  to  do  this;  but  I . . . confine  my  remarks  mainly  to  a 
consideration  of  the  injustice  of  the  legislation.  . * * I believe  a black  man  is 
Just  as  good  a e a white  man  . . , and  while  I would  give  to  him  the  same  rights 
and  the  same  protection  which  I would  give  to  any  one,  I would  not  give  him 
any  greater  righto  or  any  higher  remedies  than  are  allowed  to  other  citizens  . . • 
wo  must  [not]  make  him  an  exceptional  and  favored  class  in  the  administration 
of  our  laws,”  ** 

It  Is  quite  clear  that  southern  white  Republicans,  at  least,  were  not  being 
discriminated  against  on  account  of  race  or  color,  and  if  the  Equal  Protection 
Clause  were  limited,  In  whole  or  in  part,  to  preventing  such  discrimination,  there 
would  hatre  been  no  legal  basis  for  protecting  them  tinder  thut  clause.  But  such 
was  not  the  understanding  of  the  framers  of  the  Fourteenth  Amendment  They 
were  loud  in  their  assertions  thut  discrimination  based  on  race  or  color  was  not 
entitled  to  be  more  guarded  against  than  political  discrimination  or  any  other 
form  of  discrimination.  In  their  eyes,  everyone  was  entitled  to  the  same  pro- 
tection, whether  the  discrimination  was  based  on  race,  color,  religion,  birthplace, 
politics,  personal  traits,  or  any  other  ground* 

6.  PBOTBICTIOW  Of  ALIENS  AND  CHINESE 

Discrimination  by  law  against  Chinese  on  the  West  Coast,  which  was  deemed 
in  legal  theory  to  be  based  on  nativity  rather  than  race,”  was  extensive  during 
the  Reconstruction  Period,**  The  California  courts  would  not; permit  them  to  be 
witnesses"  as  a result  of  which  they  received  no  protection  from  legal  authorities 
against  robbery  or  other  crimes  committed  on  them  by  white  persons  ”, , 

Discrimination  against  aliens  or  travelers  In  respect  to  natural  or  "civil”  righto 
was  contrary  to  Bingham’s  Ideals  as  they  were  set  forth  in  some  of  bis  earliest 
speeches.  In  1860,  even  before  the  Civil  War,  he  declared  "that  natural  or  in- 
herent rights”  were  guaranteed  by  the  Fifth  Amendment's  use  of  "the  broad  and 
comprehensive  word  'person,'  as  contra-distinguished  from  the  limited  term 
citizen,"  so  that  the  "natural  rights  to  ail  persons,  whether  citizens  or  strangers, 
may  not  be  infringed.  . . n In  introducing  his  first  draft  of  what  was  later  to 
become  tho  Equal  Protection  Clause,  Bingham  declared  that  "the  divluest  feature 
of  your  Constitution  Is  the  recognition  of  the  absolute  equality  before  the  law  of 
all  persons,  whether  citizens  or  strangers.  , , w Indeed  Bingham  was  sharp  in 
his  criticism  of  the  Civil  Bights  Act  of  I860  ” for  protecting  only  citizens  and  not 
all  persons  In  their  civil  rights,71  It  can  hardly  be  doubted  that  the  differences 


*fd.  at  7fll, 

*41  (2)  Globe  42 TO  (1870)  (Rep.  Sargent),  4278  (Rep.  Fitch). 

“See  SO  (1)  Globe  028  (1800)  (Hop.  Marshall);  *d.  At  10G6  (Rep.  Hfgby)  ; 40  (3V 
Globe  1033-4  (1800)  (Sen,  Morton)  ; 41(2)  Globe  3807-3  (1870)  (Sen.  Stewart)  ; 42  (2} 
Globe  898  (1872)  (Sen.  Corbett)  ; 001  (Sen.  Trumbull),  012  (Sea.  Stevenson),  985  (Sea. 
Sumner)  ; 43  (2)  Globe  1704  (1875)  (Sen.  Thurman). 

“41(8)  Globe  1253  (1871)  (Sen.  Morton).  See  People  v.  Washington*  36  Cab 
(ism)  ; Speer  v.  gee  Yup  Oo.t  13  Cal.  73  (1850)  ; People  V.  J /all,  4 Cal.  800  (1854), , 

^30  fl)  Globe  2803  (18fl 0)  (Sen.  Conner).  - r 

l11 35(2)  Globe  083  (1850).  See  also  42(1)  Globe  app.  314  (1871),  where  Rcpresenta* 
live  Horatio  O.  Burchard,  an  Illinois  Republican  lawyer,  referred  to  “those  inalienable 
rights  that  belong  to  every  human  being  everywhere,  and  In  the  enjoyment  of  which  the 
Btranger  as  well  as  the  cltliea  Is  protected  by  every  free  Government,” . 

”30(1)  Globe  158  (1866).  See  also  id.  at  1004.  ■ ■ ■ ‘ - 

**14  Stat.  27  (1866). 

”39(1)  Globe  1292  (1806),  Bingham  declared:  . 

“.  . . are  we  not  committing  toe  terrible  enormity  of  die  ttngu  I shin  g here  in  the  lawn 
In  respect  to  life,  liberty,  and  property  between  the  citizen  and  stranger  within  your 
fates?  Do  we  not  thereby  declare  the  States  may  discriminate  In  the  administration  of 
Justice  for  tho  protection  of  life  against  tho  stranger  Irrespective  of  race  or  color?  . 

"Sir,  that  Is  forbidden  by  tbo  Constitution  of  your  country.  The  great  men  who  made 
that  Instrument,  . , . inserted  \ , . the  more  comprehensive  words,  'no  per  son r thereby 
obeying  that  higher  law  given  by  a voice  out  of  heaven;  *Ye  shall  have  the  same  law 
for  the  stranger  as  for  one  of  your  own  country*  ...  ; 

"This  bIH,  sir  . . . departs  from  that  great  law.  The  alien  la  no  tad  tl  sen.  You  pro- 
pose to  enact  tide  law,  you  eay,  Inthe  Interest*  of  the  freedmen.  But  do  you  propose  to 
allow  these  discriminations  to  be.- made  In  States  against  tho  alien  atari  stranger?  Can 
nuoh  legislation  be  sustained  by  Treason  or  conscience?  . . , Is  It  not  as  unjust  as  tho 
unjust  State  legislation  you  seek  to  remedy?  Your  Constitution  says  'no  person,*  not 
'no  citizen,1  'shall  be  deprived  of  life,  liberty,  or  property/  without  due  process  of  law.” 
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between  the  Equal  Protection . Clause  and  the  Due  Process  Clause  of  the  Four- 
teenth  Amendment,  in  protecting  “persons, " and  the  Privileges  and  Immunities 
Clause,  in  protecting  only  "citizens,’1  stem  from  this  theory. 

lire  very  flrut  statute  passed  by  Congress  to  enforce  the  Fourteenth  Amend- 
ment w contained  a provision  extending  the  Civil  Rights  Act  of  1800  to  aliens, 
"so  that  all  persons  who  are  in  the  United  States  shall  have  the  equal  protection 
rof  our  laws.”'*  Although  the  bill  covered  all  foreigners,  including  travelers," 
it  was  called  the  "Chinese  bill."  ’*  because  it  was  primarily  designed  for  “the 
protection  of  the  Chinese," " Senator  Stewart  of  Nevada,  declared: 

“Now  while  I am  opposed  to  Asiatics  being  brought  here,  aud  will  join  in  any 
reasonable  legislation  to  prevent  anybody  from  bringing  them,  yet  we  hnve  got 
n treaty  that  allows  them  to  come  to  this  country.  , . ..  While  they  are  here  I 
say.  it  is  our  duty  to  protect  them.  I have  incorporated  that  provisions  In  this 
bill  on  the  advice  of  the  Judiciary  Committee.  ...  It  Is  as  solemn  a duty  as  cau 
be  devolved  aipon  this  Congress  to  see  that  those  people  are  protected,  to  see  that 
tliev  have  the  equal  protection  of  the  laws,  notwithstanding,  that  they  are 
aliens.  They,  or  any  other  aliens,  who  may  come  here  are  entitled  to  that  pro- 
tection. tlf  the  State  courts  do  not  give  them  the  equal  protection  of  the  law 

their  ordinary  civil  rights.  ...  we  will  protect  Chinese  aliens  or  any  other  aliens 
whom  we  allow  to  come  here,  and  ...  let  them  be  protected  by  all  the  laws  and 
the  same  laws  that  other  men  are.  . . . The  fourtheenth  amendment  to  the 
Constitution  says  that  no  State  shnll  deny  to  any  person  the  equal  protection 
•of  the  laws.”  “ _ 

Bingham  approved  the  Senate  bill.  He  declared  that  Congress  could  enforce 
the  Equal  Protection  Clause  in  favor  of  emigrants.*  Indeed,  even  the  California 
representatives  of  both  parties  advocated  protecting  the  Chinese  In  their  civil 
rights.  Representative  James  J.  Johnson,  a California  Democrat,  remarked 
that  the  Equal  Protection  Clause  “puts  the  Chinaman  on  an  equality  with  every 
other  unnaturaUned  foreigner  in  the  land,”“  and  added  that  "Chinamen  will 
always  receive  all  the  protection  that  just  laws  may  give.” M Representative 
Aaron  A.  Sargent,  a California  Republican,  said  that  "the  Chlnainau  and  anyone 
else,  no  matter  what  his  color.  Is  entitled  to  the  equal  protection  of  our  laws  in 
life,  liberty,  and  security:  but  I never  have  believed  that  we  should  go  beyond 
that  and  make  them  all  citizens.”  M The  right  of  aliens  to  be  protected  la  their 
civil  rights  under  the  Equal  Protection  Clause  was  conceded  by  other  members 
-of  Congress  as  well* 

• If  the  Equal  Protection  Clause  were  confined  to  protection  against  racial  dls- 
'crlinf nation,  in  whole  or  in  part,  it  could  not  protect  travelers  and  aliens  dis- 
criminated against  because  of  alienage.  Once  again,  such  a construction  Is  mani- 
festly inconsistent  with  the  original  purposes  of  the  Fourteenth  Amendment, 


™ Enforcement  Act  of  1870,  cti.  114, 16  Stat.  140. 

'*41(2)  Globe  1636  11870)  (Ben.  Stewart). 
n jhiflM 

t* id.  at  3702  (Sen.  Thurman),  gee  also  M.  at  3703  (Vice  President). 
n fd  At  8807  (Sen,  Stewart).  See  also  M.  at  8070,  where  Senator  Sherpian  refemfl 
lo  the  fact  "that  we  must  protect  the  Chinese  against  the  local  low  of  California,  . . . 

■*»/>).  at  3068.  After  deploring  the  fact  that  the  Chinese  In  California  were  being 
robbed  and  murdered  with  Impunity,  Stewart  added:  "Dare  he  Bay  to  the  good  people  of 
California  thnt  while  the  Chinese  are  here  under  our  taws,  and  whiles  we  hnve  a Con- 
ctltntlon  which  says  that  no  State  shall  .deny  to  apy  person  within  Its  jurisdiction  the 
count  protection  of  the  lam  Congress  o tight  not  to  pntw  a law  bo  give  them  protection)" 

,tj  bdUD  / 

si  Id.  at  3871.  Thfs  Included  discrimination  among  European  Immigrants, 
at  3879,  ' . 

*Idl  at  3427ff.  Representative  Thomas  Fitch,  a Nevada  Republican,  likewise  noted 
"that  I voted  for  the  bill  enforcing  the  fifteenth  amendment  the  sixteenth  flection  of 
which  protects  this  people  In,  all  their  civil  rights."  Id,  at  4278,  Ct  42  (1)  Globe  &WI 

*S“42  fSriilohe  001  (1872)  (Sen.  Trumbull),  48  (2)  Record  1863  (1876)  (Sen,  Carpen- 
ter^ eft  fA  atlSTOjSeiu  Edmunds).  Senator. Thurman  observed  : 


L I,  ■ IWl  a 4 XDfV  \ IJVIM  l^Uill^UUCTf  . ..  . . v«uv.  --rM  . * jj 

“An  T said  before,  the  clause  of  the  amendmpfct  which  tie  rends  has  no  relation  to  clq- 
lensblp,  It  covers  every  human  heitig  within  the  JnriRdlctlon  of  a State,  It  was  m- 
tendetf  to  shield  the  foreigner,  lo  shield  the  wayfarer,  to  Shield  the  Indian,  the  China* 
man,  every  human  being  within  the  Jurisdiction  of  a State  from  atiy  deprivation  of  an 
-equal  profeetinnrof  the  laws;  a id  the  very  fact  that  it  embraces  aliens,  the  very  faro 
that  it  embraces  the  traveler  pausing  through,  aliOws  that  It  has  no  relation  whntsoeret 
to  oualificntiona  for  nolltiXnl  of  Ice.  . * ,’f  43(2)*  Record  1784  (18TB).  See  also  fd  at 
1796*  ^ * 

■ f'  ■ 9 1 * / " L : 
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, , f.  TUB  OJVJL  BIOUTS  ACT  OP  ,187C 

Tlie  one  statute  passed  during  the  Reconstruction  Period  which  sppqiiicall^ 
Xorhids  racial  (]Iw* **riuiinntlon  is.  the  Civil  i Rights  Act  ,9^  1$75."  But  even  .this 
law  does  not  permit  an  inference  that  facial  discrimination  \yas  especially  obnox- 
ious to  the  Fourteenth  Amendment,  even  assuming  ;the  validity  of  the  law. 
Although  this  point  Is  not  shown  on  the  face  of  the  h^v.  tho  purpose  of  the  statute 
was  to  guard  against  styte  statutes  or  common-low  rides  which  gave  ovQrjpu? 
the  heheflt  of  tho  facilities  -therein  named  hut  discriminated  only  against  Negroes, 
uims,  the  law  soaued  that  all  discrimination  except  facial  discrimination  was 
forbidden,  aiid  merely  ellmhiatod  this  exception.”  Indeed,  U10  debates  show 
that  Congress  did  not  intend  to  give  any  special  privilege  lb  Ncgrocp,.  thus  "fall- 
ing into  tho  absurdity  of  discriminating  against  whites 

Tho  Democrats  harped  op  the  theme  that  the  remedies  given  by  Cowgre'js  w^re 
specially  designed  for  tlie  benefit  of  Negroes”  For.  example.  Representative 
Aylott  H.  Buckner,  a Missouri  Democrat,  declared : 

"Nor  can  I understand  wliy  there  should  he  such  discrimination  ip  his  favor 
ns  between  him  and  tlie  white  citizen  ...  If  ft  white  ejtfzen  Is  excluded  from  a 
public  Inn  or  a place  of  public  amusement  he  must  sue  In  the. .State  courts,  and 
content  himself  with  the  actual  damages  sustained;  but  If  it  be  a colored  map 
who  has  a similar  cause  of  action,  tlie  unfortunate  innkeeper,  showman,  or 
teaeher  of  a public  school  Is  subjected  to  a penalty  of  from  one  hundred  to  five 
thouBAud  dollar#  , * 

Moreover,  tlie  Democrats  also'  uoted  that  the  Fourteenth  Amendment  does  not 
protect  against  racial  discrimination  alone*  Senator  William  T Hamilton,  a 
Maryland  Democratic  lawyer,  said : 

"1  ask  you  and  each  Senator  present  to  read  again  the  fourteenth  amendment. 
It  has  not  a reference  to  race;  It  has  not  a reference  to  color;  it  applies  to  all 
tho  people  alike  as  citizens  or  persons  only,  and  not  In  any  other  re&pGet/*  * 

Senator  Alien  G.  Thurman,  on  Ohio  Democrat  and  a fprpaer  chief  justice  of  the 
state  supreme  court,  likewise  observed:  "There  is, not  one. word  in  this  first 
section  of  the  fourteenth  amendment  that  lias  any  relation  to  race,  color,  or  pre- 
vious condition  of  servitude  * , Senator  Thomas  F.  Bayard,  a Delaware 
Democratic  lawyer,  remarked : 

",  , . the  fourteenth  amendment  Is  addressed  entirely  to  States  and  never  to 
people,  anti  there  seems  to  me  to  have  been  a very  strange  confusion  in  the  minds 
of  those  who  draughted  this  bill,  under  the  fourteenth  amendment,  in  referring 
to  ‘nativity*  race*  color*  or  persuasion*  religious  or  political/  when  tlie  fourteenth 
amendment  contains  no  such  language*  and  no  reference  to  such  subjects  is  to  be 
found  in  any  part  of  it.  The  fifteenth  amendment  relates  only  to  the  right  to 
vote,  and  forbids  any  State  to  abridge  that  right  by  reason  of  'rape,  color,  or  pro* 
vlous  condition/  but  the  fourteenth  amendment  has  no  reference  whatever  to 
such  subjects.  There  is  not  a word  of  sex  or  of  race,  of  age  or  of  color,  of  nativ- 
ity or  of  religion— not  a word  Ju  any  way*  express  or  Implied,  in  tho  languap  of 
the  amendment  under  which  this  statute  is  supposed  to  find  its  warrant/*” 

Bayard  suggested  that  a poor  man  was  as  much  entitled  to  equal  protection 
of  tlie  laws  as  a rich  man,  and  that  discrimination  by  an  owner  Of  a plara  of  pub- 


*18  Slat,  8S5  (1875), 

The  ftrfit  section  wrta  held  unconstitutional  in  the  Civil  Rights  Cases*  100  U.S.  ft  <1888)  * 
69  A vine,  The  Civil  Rights  Aot  of  SB7S:  Some  Reflected  Light  on  the  Fourteenth  Amend* 
mcni  and  Public  Aceotnmodntions,  6ft  Col,  L.  Hcv.  — { 106ft) , 

**42  <2)  <ilobe  4S5  (1872)  (Sen,  Frellnghuysea}*  Senator  J tunes  K.  Kellyi  an  Ortgori 
Democrat,  'ibaerved : 

l4rr  the  United  Shite*  can*  under  the  fourteenth  amendment,  punish  white  people  for 
infringing  the  rights  of  colored  people,  why  enn  they  not  punish  white  people  for  in1 
fringing  the  right*  of  white  people?  Certainly,  they  Imre  a right  to  protect  all  Claeses, 
and  if  the  right  belongs  exclusively  to  the  United  State®  to  protect  colored  people,  H 
belongs  la  nn  equal  degree  to  the  United  States  to  protect  the  white  people  also/1  at 
805,  See  alw>  Kelly's  remarks  at  4ft  (1)  Record  4188  (1874), 

HFV>r  example  Representative  Heuxy  D,  McHenry,,  of  Kentucky  declared  i "It  ha*  never 
occurred  that  such  ex trn ordinary  remedies  hare  been  given  by  Congress  for  the  protection 
of  any  white  man  in  his  rights.  To  be  a negro  Is  to  belong  to  the  favored  class.  42  (2) 
Olohc  nmi.  2iB  :i8721*  ^ 

(1)  Koran!  420  (1R74K 

**  Id.  at  app.  8ft2,  See  also  48(2)  Record  1704  (1875)  (Sen.  Hamilton).  And  note  frf, 
at  app.  114  ! " VJoloU  is  not  in  the  fourteenth  amendment;  ■'race'  is  not  in  the  fourteenth 
amendment,"  ■ r :■  : 1 

at  ma> 

« Id.  at  app,  104. 
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lie  accommodation  based  <>n  poverty  or  Inability  to  pay  the  requisite  charge  was 
aet  much  condemned  under  the  Fourteenth  Amendment  as  was  racial  dlscrlmina- 
iiobt  therefore  concluded : 1 . ’ 

‘Tdd'not  know  but  that;an  amendment  should  be  offered  to  this  bill,  providing 
not  only  that  this,  equal  enjoyment  of  hotels  should  be  guaranteed  by  the  United 
States,  but  that' money  Should  be  appropriated  to  pay  for  the  accommodation, 
the  ticket  of  the  railway,  or  for  entrance  to  the  theater  from  the  Treasury  o( 
the  United  States, . . . V for  lmpecunloslty  Is  as  much  a condition  under  the  four* 
teehth  amendment  aa  *ratfe  or  color,  and  entitled  to  the  same  protection.1*** 
Thurman  later  added:  “No  man  has  been  able  to  point  out  one  word  In  the 
Constitution  which  says  you  shall  make  no  discrimination  on  account  of  race  but 
you  may  discriminate  on  any  other  account  you  see  fit.”  ** 

The  dominant  Republicans  strenuously  denied  any  discrimination  In  favor'of 
T'egroeg.  Senator  Frelinghuysen  of  Mew  Jersey,  reporting  the  bill  for  the  Judi- 
ciary Committee,  said  that  It  “properly  secures  equal  rights  to  the  white  as  well 
as  to  the  colored  race.1’  " . Senator  Pratt  of  Indiana  noted  that  “this  measure  Is 
not  confined  to  colored  citizens;  It  embraces  all,  of  whatever  color.”**  And  the 
following  exchange  between  Thurman  and  Senator  George  S.  Bout  well,  a Mas- 
sachusetts Republican  who,  as  a Representative  had  been  a member  of  the  Joint 
Committee  on  Reconstruction  of  the  Thirty-Ninth  Congress,  which  reported  out 
the  Fourteenth  Amendment,  clearly  Illustrates  this  point : 

Mr.  Thubman.  . , . the  first  section  of  the  fourteenth  amendment,  on  which  he 
relies  of  course  to  sustain  the  bill,  has  no  reference  whatsoever  to  ‘race,  color, 
or  previous  condition  of  servitude.'  No  bucIi  words  are  In  the  section.  No  allu- 
sion is  made  to  that  distinction. . . . there  is  not  one  word  in  the  first  section  of 
the  fourteenth  amendment  that  relates  to  race,  color,  or  previous  condition  of 
servitude. 

“Mr.  BouTWkLL,  That  is  all  very  true.  The  fourth  section  of  this  bill  provides 
for  equality  In  certain  particulars  where  the  equality  of  citizens  Is  assailed,  and 
not  elsewhere.  'It  is  assailed  or  threatened  in  many  of  the  States  of  the  Union, 
upon  the  ground  thM  certain  persons  are  of  a particular  race  or  of  a particular 
color  or  hare  been  subject  in  times  past  to  the  condition  of  slaves.  . . . 

"...  Therefore,  while  we  cannot  go  into  the  States  and  say  what  the  rights 
of  citizens  of  the  State  In  the  State  shall  be,  whenever  there  is  a law  in  a State 
or  a provision  of  Its  constitution  which  secures  to  citizens  generally  their  rights 
and  discriminates  against  other  citizens,  ...  In  our  power  under  the  fourteenth 
amendment  to  protect' them  os  citizens  of  the  the  United  States,  we  pass  the 
boundaries  of  the  several  StateB  by  authority  of  the  Constitution  and  secure  . . . 
their  rights  under  the  laws  of  the  States  ns  citizens  of  the  State.  ... 

“ . . nil  that  Is  clRlmed  under  the  fourth  section  of  this  bfll  Is  that  you  shall 
not,  . , . say  that  a man  shall  not  sit  upon  a jury  because  he  Is  a black  man 
or  because  he  Is  of  the  German  race  or  because  he  has  been  iiehl  in  slavery, 
and  I might  say  for  other  reasons.  If  for  other  reasons  discriminations  were 
made  by  the  law  of  any  of  these  States,  we  might  under  the  fourteenth  amend- 
ment protect  men  from  such  discriminations.”  M 

It  is  interesting  to  note  that  Representative  Richard  H.  Cain,  a South  Caro- 
lina Negro  Republican,  said  that  he  was  not  asking  for  special  privileges  bat 
merely  no  discrimination  in  the  lawsr  jand  that  when  the  laws  made  no  distinc- 
tion, "If  the  Negro  Is  not  qualified  to ‘hoe  his  row  in  this  contest  of  life,  then 
let  him  go  down,”  J“  / ’ 

It  Is  clear  from  the  foregoing  evidence  that  Congress,-:  In  passing  the  first  sec- 
tion of  the  1875  statute,  was  simply  eliminating  a discrimination  id-  respect  to 
businesses  in  which  all  other  discriminations  were  forbidden  by  common  law. 
This  statute,  therefore,  lends  no  support  to  the  notion  that  racial  discrimination 
is  more  Interdicted  under  the  Equal  Protection  Clause  than  any  other  form  of 
discrimination:  The  debates  show  that  members  of  both  parties  did  not  believe 
that  racial  discrimination  was  specially  banned.  Since  it  was  singled  out  only 
because  other  discriminations  were  already  forbidden,  this  lends  no  support  to 


w M.  at  npp.  105.  , , • 

» Id.  at  lftcifl.  I 

*>  43  (1)  Record  8451  ( 1874).  >>' 

“/d.  at  4082  Senator  Edmunds  said  that  discrimination  based  on  religion  br  nativity 
violated  tlie  Fourteenth  Amendment  equally  with  that  of  race.  43  (2)  Record  1860,  1870 
(187R1.  r 

w Id.  nt  1702-3.  'Cf.  td.  at  nun  113  (Ben.  Hamilton). 

at  057.  See  also  id/ at  082.  , 
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the  notion  that  racial  discrimination  may  he  banned  when  other  discriminations 
are  allowed,  -•••<-• . •*  ? 

S.  THE  FIFTEENTH  AMJSNMIBNT  .■ 

The  only  enactment  during  the  Reconstruction  Period  which  singled  out 
race,  color,  and  previous  condition  of  servitude  for  special  interdiction  was  the 
fifteenth  Amendment.  The  striking;  difference  in  phraseology ; between  the 
Fourteenth  Amendment  and  the  Fifteenth  Amendment  is  In  itself  a good  indica- 
tion that  the  former  does  not  limit  itself  to  the  three  discriminations  set1  forth 
In  the  latter.  However,  It  Is  of  interest  to  review  the  attitudes  of  the  dominant 
Republicans  towards  this  limitation  as  a reflection  of  their  attitudes  generally. 

The  Fifteenth  Amendment  was  a. political  compromise,  hammered  ont  under 
great  time  pressure  after  attempts  were  repeatedly  made  to  give  every  adult 
male  an  equal  vote,  or  to  ban  the  major  causes  of  discrimination  against  white 
persons,  nativity,  religion,  education,  and  property.  Many  of  the  dominant 
party  members  were  very  unhappy  with  the  result,  and  were  vocal  in  the  belief 
that  this  compromise  did  not  assure  equal  political  rights,101  It  was  feared 
that  white  persons  might  disenfranchise  other  whites  for  political  or  other 
reasons.1” 

Senator  Edmunds,  for  example,  objected  to  any  constitutional  amendment  giv- 
ing only  Negroes  the  right  to  vote  because  it  did  not  “stand  on  any  principle/’  and 
because  “there  la  nothing  republican  in  that.” 100  He  did  hot  want  to  “undertake 
to  take  one  particular  class  of  people  In  this  country  who  happen  to  have  been 
born  In  one  zone  of  the  earth  rather  than  another,  and  say  that  they,  and  they 
alone,  shall  be  entitled  to  the  political  privileges, , , Edmunds  added: 

“I  say  It  undertakes  to  dispose  of  him  in  the  fundamental  law,  when  you  leave 
the  native  of  every  other  country  under  the  sun,  the  descendant  of  every  other 
race  under  the  sun,  entirely  to  the  mercy  of  the  States. ...  I say,  and  I shall  be 
excused  for  the  expression,  that  It  is  little  less  than  an  outrage  upon  the  patri- 
otism and  good  sense  of  a country  like  this,  made  up  of  the  descendants  Of  all 
nations,  to  Impose  upon  them  an  amendment  of  that  kind." 

Senator  John  Sherman  of  Oblo  attacked  the  amendment  for  protecting  only 
against  racial  discrimination  when  many  whites  were  disenfranchised  for  other 
reasons.  He  said  that  the  amendment  banning  only  racial  discrimination  rested 
“on  so  narrow  a ground  that  we  fire  constantly  apologising  for  its  weakness.”" 

Senator  Howe  remarked  that  discriminations  among  white,  people  should  be 
eliminated  along  with  discriminations  against  Negroes.100  Senator  Joseph  8. 
Fowler,  a Tennessee  Republican  lawyer,  exclaimed : 1 

".  . . the  propositions  before  us  ignore  the  rights  of  all  the  whtte  men  of  the 
country  who  are  now  divested  of  this  great  right.  When  this  measure  is  adopted 
they  will  remain  divested  of  the  right. . , . I contend  that  any  amendment  of  the 
Constitution  that  does  Ignore  the  rights  of  the  white  men  who  are  disfranchised 
throughout  the  United  States  is  an  amendment  unworthy  of  the  age  and  it  Is  an 
amendment  unworthy  of  a white  citizen  of  the  United  States  or  of  nny  citizen 
of  the  United  States.  Cany  the  proposition  to  the  colored  meu  in  the  southern 
country  nnd  they  will  vote  to-day  to  give  this  right  to'the  disfranchised  whites. 
They  would  spit  upon  such  a proposition  as  this — a ‘proposition  in 'which  their 
own  rights  are  attempted  to  be  secured,  while  it  tramples  down  the  rights,  of 
their  own  white  fellow-citizens.  . . , There  is  not  p decent  black  man  in  nil  the 
southern  States  who  would  not  scorn  such  a proposition  as  this  ; nnd  yet  we  are 
told  . . . that  nobody’s  rights  are  to  be  guarded  except  those  who  are  marked  by 
race,  color,  or  previous  condition  of  servitude.  , . . Fot  all  other  reasons  a State 
may  divest  a man  of  his  right  to  vote. . 1W 

Senator  Wilson  of  Massachusetts  lamented  the  loss  of  his  Substitute  banning 
discrimination  based  on  factors  other  than  race,  or  color.  He  wanted  to  protect 
people  against  discrimination  based  on  other  grounds.  1 He  declared  : 

“If  the  black  man  in  tbls  country  is  made  equal  with  tbe  white  man— and  I 
hope  he  soon  will  be — I mean,  * * * to  make  every  white  map  equal  to  every 


un  AvlnK,  The  Fifteenth  Amendment  and  Literacy  Teitei  The  Origin «l  Intent,  IS  Stan, 
t.  Rev.  608  fl«06). 

» 40  (8)  Globe  900  (1899)  (Sfen.  Williams).  , 

Id.  at  1008. 

“* /<!.  at  1009.  Cf.  td.  at  1011  (Sen.  Doolittle).. 

*t  1080.  ", 

"M,  at  1040. 

Id.  at  1808.  See  aleo  Fowler’s  remarks  at  1807-8. 
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other  rthite.mhn.v:I  believe  :in  equality  among  citizeiisr— equality  in  the  broadest 
and  most  comprehensive  democratic  sense.  No  man  should  have  rights  depend? 
lug  on  the  accidents  of  Ufa"!1*:,-. : 

Senator  Willard  Warner,  an  Alabama  Republican,  attacked  the  Fifteenth 
Amendinent  as  “a  narrow  and  'Illogical  ohe,  and  one  that -is  unworthy  of  the 
grand  opportunity  that  Is  presented  to  us." ia>  Finally,  Bingham  himself  viewed 
tile  Fifteenth  Amendment  as  the  very  antithesis  of  the  Fourteenth  Amendment, 
-rather  than, as  a logical  extension.  < He  considered  that  by  banning  only  racial  dlo- 
crimlnatlon  the  amendment  gave  special  privileges  to  Negroes^  He  declared:  ' 
7 ‘‘Why,  equality  of- the  law  is  the  very  rock  of  American  r institutions,  and  the 
reason  why  I desire  to  amend  this  proposition  of  the  Senate  Is  that  ns  it  stands  it 
sweeps  away  that  rock- of:  defense  by  providing  only  against  State  usurpation  in 
favor  of  colored  citizens;  to'  the  neglect  of  equal  protection  of  white  dtizeqs, 
While  colored  oitlsens  are  equal  in  rights  with  every  other  class  of  citizens  before 
the  mujeety  of  American  law,  as  that' law  stands  written  this  day,  I am  unwilling 
to  set  them  above  every  other  class  of  citlzensin  America  by  amending  the  Con- 
stitution exclusively  in  their  interest.  -The  Import  of  my  nmendinent  is  to  protect 
all  classes  alike  * • *’,u®  • - . 

Of  course,  the  Democrats  were  equally  in  favor  of  protecting  the  right  of  white 
persons  to  vote,  so  there  was  no  difference  between  the  parties  in  this  regard,1" 

Thus,  the  equalitarian  Republicans  were  unhappy  with  limitations  on  the  Fif- 
teenth Amendment.  Bingham  was  himself  keenly  disappointed.  Tills  amend- 
ment, therefore,  casts  no  reflected  light  on  the  Fourteenth  Amendment.' 

. . copfctrsiON  . ■ 

Where  lathe  authority  for  the  proposition  that  the  Fourteenth  Amendment  in- 
terdicts racial  discrimination  to  any  greater  extent  than  any  other  discrimina- 
tion? It  Is  true  that  there  is  some  obiter  diet  a by  Mr.  Justice  Miller  In  the  Slaugh- 
ter-House Casas11*  which  points  in  this  direction,  but  the  live-to-four  decision,  in- 
sofar as  It  rests  on  any  such  notion,  is  opposed  to  the  whole  legislative  history 
of  the  Reconstruction'  Period.  Moreover,  thfs.point  was  sjwciiically  rebutted  by 
Senotor  Howe  of  Wisconsin,11*  a Radical  Republican  aud  a former  state  supreme 
court  justice  who  had  taken  part  In  the  debates  on,  and  voted  for,  the  Fourteenth 
Amendment,  and  who  declined  the  position  of  Chief  Justice  of  the  United  States 
right  after  that  case  was  decided.111  Such  dicta  is  therefore  ha  wily  authoritative. 

Bingham  had  the  broadest  view  of  the  scope  of  the  protection  given  by  the 
Fourteenth  Amendment.  He  wanted  It  to  be  "the  keystone  of  American  lib- 
erty." 111  What  kind  of  a keystone  of  liberty  would  it  be  that  was  more  solici- 
tous of  one  racial  group  than  another,  or  protected  against  one  kind  of  dis- 
crimination more  than  another?  The  Republicans  themselves  supplied  the 
answer  during  the  debates  on  the  Fifteenth  Amendment.  That  prohibited  only 
racial  discrimination,  just  as  "civil  rights"  bills  do  today.  Bingham  thought 
that  discrimination  "sweeps  away”  equality  and  "sets  [Negroes]  above"  every- 
one else,  upon  a pedestal.  Edmunds  thought  it  would  be  "an  outrage  upon  the 
patriotism  and  good  sense"  of  the  country  which  was  made  up  of  many  groups, 
while  Fowler  said  that  every  "decent  black  man"  would  “spit  upon”  such  a 
proposition. 

Discrimination  in  education,  housing)  and  employment  may  be  based  on  In- 
numerable arbitrary,  reasons  aside  from  race,  color,  creed  or  national  origin. 
People  are  refused  jobs  because  t-hoif  political  opinions  are  unpalatable.  They 
are  refused  housing  because  their  personality  is  deemed  disagreeable.  A host 
of  other  causes  readily  come  to  mind.  'To  refuse  to  protect  them  against  all 
arbitrary  discrimination,  and  to  protect  them  only  because  of  racial  or  religious 


at  1020.  See  also  Wilson’s  observations  at  1307. 

i*  Id.  at  1041. 

116 Id.  at  1427.  Of  course,  Bingham  was  always  sensitive  to  charges  that  he  was  less 
interested  in  protecting  the  rights  of  white  persons  than  Negroes,  and  always  refuted 
them,  See  e.g.  41(2)  Globe  8374  (1870'  (Rep.  Beck),  app.  4Q0  (Rep.  Cos),  3883  (Rep, 
Bingham). 

uTSee  id.  at  8R0R  (f^n.  Thurman),  8507  (K»n.  Stockton),  3569  (Sen.  Sherman,  Trum* 
bull).  See  also  40(2)  Globe  app,  350  (1806)  (Sen.  Tates). 

lf»88U.S.  (10  Wall.)  30.71-72  (1873).  1 

>»  43(1)  Record  4148  (1874).  1 

1)4  Graham,  The  Waite  Court  and  the  Fourteenth'  Amendment,  IT  Vend.  I..  Rev.  525 
(1064).  * 

>« 42(1)  Globe  app.  84  (1871).  . .. 
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discrimination,  la  to  denjr  the  sameprotectioh  to  all  people : who  suffer  from! 
arbitrary  discrimination.  Such  a partiality  1b  a refusal , to  proteoL  peOplft 
equally. , Banning  racial  and  religious  discrimination  glpae  lie)  tfieraerea  dmlal 
if  equal  protection  of  thelaW.  , |t  1»  not  only  not  aii  feiiforCbment'of  the  Four- 
teenth Amendment,  - but  rather  a Violation  of  It.1  Such  law#  which  'single  tore 
this  form  or  discrimination  alone  to  ban  are  accordingly  junconaHtutional  <m; 
this  ground,  If  on  none  other.  [An  additional  article  by  Professor  Avlns  appears, 
in  the  uppendix.J  . , ; 

Mr.  Evans,  Mr.  Chairman,  the  next  witness  is  Mr.  Harry  A,  Taylor^ 
president  of  the  New  Jersey  Association  <>f  Real  Estate  Boards,  whose 
appearance  was  scheduled  at  the  request  of  Se&ntor  Case. ; 

STATEMENT  OF  HARRY  A.  TAYLOR,  JR.,  PRESIDENT,  THE  NEW 
JERSEY  ASSOCIATION  OF  REAL  ESTATE  BOARDS,  EAST  ORANGE, 
N.J.;  ACCOMPANIED  BY  ROBERT  S.GREENBAUM,  COUNSEL  OF 
THE  ASSOCIATION,  AND  ROBERT  F,  FERGUSON,  JR.,  EXECUTIVE 
VICE  PRESIDENT  OF  THE  ASSOCIATION 

Mr.  Evans.  Mr.  Taylor,  would  you  please  identify  the  people  who; 
are  with  you?  ’ . ■ , f 

'Mr.  Taylor.  Yes,  I will,  in  my  opening  comments. 

The  Chairman.  You  may  proceed. 

Mr.  Tatlou.  Mr.  Cliairman,  members  of  the  subcommittee,  I am 
Harry  A.  Taylor,  Jr,,  a realtor  of  East  Orange,  N.J.,  appearing  here 
today  uS  president  of  the  New  Jersey  Association  of  Real  Estate 
Boards.  Accompanying’ me  is  Robert  S.  Greenbaum,  Esq.,1  the  as- 
sociation’s counsel  or  Newark,  N.J.,  and  Robert  F,  Ferguson,  Jr.,  the 
association’s  executive  vice  president  of  Newark,  N.J.  We4  wish  to 
testify  in  opposition  to  title  IV  of  S.  3296. 

I would  also  like  to  ask  your  permission,  Mr.  Cliairman,  in  the 
event  that  there  are  questions  that  involve  any  legal  comments  that 
might  be  made  in  the  statement  or  statements  that  might  relate  to 
the  experiences  that  go  beyond  the  scope  of  1966,  that  I ask  Mr.  Green- 
baum and  Mr.  Ferguson  to  aid  me  in  an  answer  or  to  answer  directly. 
The  Ciiaiiuian.  That  will  be  fine. 

Mr.  Taylor.  Tho  New  Jersey  Association  of  Real  Estate  Boards 
represents  2,300  realtor  members  and  their  12,000  associate  members, 
who  are  engaged  in  all  facets  of  the  real  estate  industry.  ‘ The  New 
Jersey  Association  of  Real  Estate  Boards  is  a member  of  the  National 
Association  of  Real  Estate  Boards  and  we  are  presently  celebrating 
our  50th  yea  r of  service  to  the  citizens  of  the  State  of  New  Jersey. 

At  tho  outset,  I wont  to  state  for  the  record  a reaffirmation  of  the 
New  Jersey  Association  of  Real  Estate  Boards’  dedication  to  the  prin- 
ciples of  the  Constitution  of  the.  United  States  and  our  Unqualified 
dedication  to  the  principle  that  no  man  should  be  deprived  ' of  the 
enjoyment  of  property  ownership  solely  on  the  grounds  of  race,  color, 
religion,  or  national  origin.  ^ . 

I nave  read  accounts  of  the  previous  testimony  and  public  state- 
ments in  opposition  to  this  bill.  You  are>  I know,  well  aware  of  the 
basio  constitutional  arguments  in  opposition.  .You  must  now,  in  the 
discharge  of  yoqr  responsibilities,  evaluate  the  , basic  constitutional 
issues  raised  in  the  hearings  bn  this  bill.  Oyrbfryfcher  realtors  from 
other  States  of  the  Union  have  already  advanced  the  position  ex-; 
pressed  against  the  introduction  of  the  element  of  compulsion  by 
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Cfoyerataent  into  private  dealings,  among  private  persons,  concerning 
their  private  property.'  1 ■ 

Out*  piirposb  in  appearing  here  today  as  to  invite  your  attention  to 
the  specific  vices  in  title  I V of  S.  3296  which,  if  enacted  into  law, 
might  well  become  instruments  of  oppression  rather  than  enlighten- 
ment:; If  you  conctir  that  there  is  a merit  in  the  criticism  we  will  offer 
on  this  bill,  there  can  be  no  excuse  for  the  enactment  of  title  IV  on 
any  theoiy  cf  the  ends  justifying  the  means. 

■ We  must  face  the  facts  that  the  subject  matter  of  title  IV  generates 
highly  charged  subjective  reactions  in  the  community.  Administration 
of  the  law  in  this  sensitive  area  of  community  relationships  requires 
intimate  knowledge  and  understanding  of  local  situations.  Histori- 
cally, Federal  bureaucratic  control  does  not  lend  itself  to  such  treat- 
ment. • As  you  know,.  New  Jersey  has,  over  the  past  several  years, 
enacted  a comprehensive  series  of  antidiscrimination  laws  including 
broad  provisions  with  respect  to  housing.  We  consider  our  State  to 
be  among  those  in  the  Union  which  have  been  most  interested  in  ad- 
ministration of  effective  measures  against  racial  bias.  New  Jersey  has 
comprehensive  statutes  enforced  through  the  office  of  the  State  at- 
torney general.  We  believe  that  the  Federal  legislation  under  con- 
sideration, although  perhaps  drafted  to  simplify  the  machinery  of  en- 
forcement,, will,.  in  factj  complicate  these  procedures  and  will  create 
the  potential  for  grcss  injustice,  harassment,  and  multiplicity  of  ac- 
tions. I believe  I can  most  dramatically  present  our  opposition  to  this 
bill  by  directing  your  attention  to  the  inequities  which  are  readily 
apparent  to  anyone  interested  in  a truly  objective  appraisal  of  its 
provisions.. 

We  consider  section  406  and  its  subsections  to  constitute  a real  and 

§ resent  danger  to  traditional  concepts  of  the  administration  of  justice. 

ection  406  provides  for  enforcement  of  title  IV  by  private  persons 
through  civil  actions  in  the  U.S.  district  courts,  as  well  os  in  appro- 
priate State  or  local  courts.  This  provision  is  drafted  without  any 
regard  whatsoever  for  the  parties  who  are  potential  defendants  in  such 
suits. 

There  is  no  more  eloquent  testimony  of  the  unfairness  of  this  bill 
than  subsections  (c)  and  (d)  of  section  406,  wherein  provisions  are 
made  for  damage  to  the  plaintiff  including  damages  for  humiliation, 
mental  pain  and  suffering,  and  up  to  $500  in  punitive  damages  and  for 
allowance  of  an  attorney’s  fee  as  part  of  the  costs  to  a prevailing  plain- 
tiff. The  bill  is  devoid  of  any  comparable  provision  for  the  benefit  of 
a vindicated  defendant.  You, must  recognize,  gentlemen,  that  the 
actions  contemplated  under  sectioio406  will  without  doubt,  based  upon 
our  experience,  in  New  Jersey  under  existing  antidiscrimination  laws, 
be  accompanied  by  wide  publicity  without  any  regard  to  the  merits  of 
the  complaint.  Further,  under  this  section  provision  is  made  for  the 
appointment  of  an. attorney  for  the  plaintiff  by  the  court  and  for  com- 
mencement, of  civil  actions  without  .the  payment- of  fees,  costs,  or 
security. 

This  open  invitation  to  litigation,  disguised  as  justice,  constitutes  a 
flagrant  invitation  tof  irresponsible  coupt  actions.  These  provisions 
must  most  certainly  iilvite  a rash,  of  spite  suits Claiming  astronomical 
damages  on  grounds  of  humiliation,  mental  pain,  and  suffering, 

’ , " / 
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: It  is  unthinkable  from  any  standpoint  of  /airplay,  that  the  Congress 
of  tho  United  States  might  create  such  a cause  of  action  without  some; 
safeguard  and  protection  for  those  who  will  be  subject  t6  suit1  under 
the  provisions  of  section  400.  The  usual  deterrent  to  irresponsible 
litigation,  that  is  some  monetary  risk  to  plaintiflyin  the  form  of  costs* 
security,  attorney’s  fees,  and  a real  liability  for  malicious  prosecution 
will  not  be  present  .in  these  instances,.  It  takes  little  imagination  to 
foresee  the  use  of  section  406,  not  tvs  a remedy  but  as  a weapon,  which, 
in  the  guise  of  civil  rights  legislation  and  socially  desirabip  ends, 

actually  encourages  unwarranted  harassment.  - 

In  section  407,  where  the  enforcement  power  is  vested  in  the  Attor- 
ney General,  reasonable  safeguards  should  be  incorporated  to  protect 
and  compensate  those  who  are,  in  their  turn,  the  subject  of  humilia- 
tion, who  suffer  mental  pain  and  suffering  because  of  complaints  made 
without  probable  cause  and  based  upon  misinformation,  ''  . 

In  New  Jersey,  the  statute  includes  safeguards  to  insure  against 
the  commencement  of  frivolous  and  non- bona-fide  actions.  An 
honored  and  cherished  tenet  of  our  system  of  justice  requires  that  an 
accuser  identify  himself,  particularize  his  allegations,  and  be  con- 
fronted by  the  accused  so  that  the  latter  may  have  full  opportunity, 
with  knowledge  of  the  charges  made,  to  state  his  defense.  The  New 
Jersey  attorney  general’s  department  charged  with  enforcement  of  the 
laws  against  discrimination,  makes  investigation  of  verified  complaints 
filed  with  the  attorney  general  to  determine  whether  or  not  there  is 
probable  cause  to  proceed  against  any  person  charged  with  discrimina- 
tory practices.  In  our  State  law,  there  is  no  'provision,  placing  in  the 
hands  of  the  public  at  large  a potentially  destructive  weapon  in  the 
form  of  availability  of  civil  actions  in  the  nature  of  tort  for  such 
intangibles  as  mental  pain  and  suffering  and  humiliation.  This 
weapon,  erroneously  classified  as  a “remedy”  has  no. place  in  legisla- 
tion which  is  proposed  to  introduce  and  effect  “fair”  .treatment  to  all 
citizens  through  abolition  of  discriminatory  practices  related  to 
housing. 

Our  belief,  fortified  by  experience,  is  that  true  progress  can  be 
made  in  an  ever-improving  climate  by  genuine  cooperation  without 
tiie  ugly  threat  of  privately  motivated  litigation  as  a stimulus. 

Section  409  is  also  subject  to  abuse  even  though  it  may  be  drafted 
with  the  good  faith  intention  that  sham  State  legislation  shall  not 
constitute  a bar  to  Federal  jurisdiction,  but  may,  nevertheless,  create 
greater  evils  than  it  can  conceivably  cure.  This  will  undoubtedly  be 
true  in  States  with  existing  civil  rights  legislation  ns  New  Jersey, 
which  include  some  measure  of  reasonable  enforcement  procedures. 
Section  409  will  permit  duality  of  action,  actually  encouraging  a multi- 
plicity of  suits  in  the  form  of  concurrent  actions  in  State  and  Federal 
courts,  with  a purpose  not  to  seek  justice  but  to  overwhelm,  discourage, 
and  demoralize  by  the  sheer  weight  and  expense  of  litigation.  This 
effect  is  not  the  purpose  of  the  function  of  the  U.S.  district  courts  and 
it  certainly  would  not  constitute  justice.  Would  it  not  be  more  reason- 
ably appropriate,  to  provide  for  a choice  between  Federal  jurisdiction 
and  State  jurisdiction  at  the  olection  of  the  U.S-  attorney  in  the. dis- 
trict where  State  laws  exist  or  perhaps  an  option  to  be  exercised  by 
the  Attorney  General  in  instances  where  he  finds  action  is  warranted, 
but  none  has  been  taken  under  State  la  w. 
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Section  408  constitutes  a potential  source  of  difficulty  in*  its  broad 
provisions  authorizing  the  Secretary  of  Housing  and  Urban  Develop* 
ment  devoid  of  any  standards  or  any  qualifications  for  aid  not  only  to 
Federal,  State,  and  local  public  agencies,  organizations,  and  institu- 
tions, but  also  to  private  organizations  or  agencies  “formulating  or 
carrying  on  programs  to  prevent  or  eliminate  discriminatory  housing 
practices.”1  Under  these  broad  provisions,  Federal  moneys  will  be 
made  available  to  private  agencies  with  less  than  an  objective  approach 
to5  the  problem  of  discrimination  in  housing.  It  is  obviously  appro- 
priate that  the  Secretary  of  Housing  ana  Urban  Development  be 
concerned  with  discrimination  in  housing  and  that  the  power  and  the 
facilities  of  his  office  be  brought  to  bear  against  thB  problem;  How- 
ever, it  is  equally  appropriate  that  this  responsibility  be  discharged 
iii  a*  manner  responsible  and  sensitive  to  the  grievances  and  the  rights 
of  all  citizens. 

There  is,  however,  throughout  an  apparent  lack  of  consideration  and 
an  insensitivity  to  the  irreparable  damage  which  will  result  in  the  fos- 
tering of  fraudulent  claims,  irresponsible  litigation,  multiplicity  of 
suits  and  actions  which  will  result  from  the  enforcement  provisions. 

The  National  Association  of  Seal  Estate  Boards  has  recommended 
in  the  past  and  we  commend  to  you  now  that  there  should  be  an  express 

£ 'revision  in  this  legislation  against  the  reprehensible  practice  of  block- 
usting.  Our  association  in  New  Jersey  proposed  the  inclusion  of  a 
provision ..  against  this  insidious  practice.  Although  it  was  not  not 
enacted  into  law  in  New  Jersey  in  1988,  weareliopenil  that  in  the  next 
session  of  the  legislature  our  recommendation  for  this  legislation  will 
be  accepted.  We  commend  to  your  attention  now  that  any  legislation 
in  this  field  must' and  should  take  cognizance  that  the  practice  of  block- 
busting exists  and  make  specific  provision  against  its  continuance.  Our 
proposal  for  inclusion  into  law  is  as  follows : 

It  shall  be  an  unlawful  discrimination  to  Induce  or  solicit  or  attempt  to  induce 
or  solicit  a commercial  housing  or  personal  residence  listing,  sale  or  transaction 
by  representing  that  a change  has  occurred  or  may  occur  with  respect  to  the 
racial,  religious,  or  ethnic  composition  of  the  block,  neighborhood,  or  area  In 
which  the  property  Is  located,  or  induce  or  solicit  or  attempt  to  induce  or  solicit 
such  sale  or  listing  by  representing  that  the  presence  or  anticipated  presence 
of  persons  of  any  race,  color,  religion,  ancestry  or  national  origin,  or  ancestry  in 
the  area  will  or  may  have  results  such  as  the  following:  the  lowering  of  prop1 
erty  vnlues ; a change  in  the  racial,  religious,  or  ethnic  composition  of  the  block, 
neighborhood,  or  area  In  which  the  property  is  located ; an  Increase  In  criminal 
or  antisocial  behavior  In  the  area ; a decline  In  the  quality  of  the  schools  serving 
the  area. 

No  person  shall  discourage  or  attempt  to  discourage  the  purchase  by  a pros- 
pective purchaser  of  a commercial  housing  or  a personal  residence  by  repre- 
senting that  any  block,  neighborhood,  or  area  has  or  might  undergo  a change 
with  respect  to  the  religious,  racial,  of  nationality  composition  of  the  block, 
neighborhood,  or  area.  - : 

We  have  attempted  to  he  constructive  in  our  statement  this  morn- 
ing. We  challenge  any  man  of  good  wiil  to  dispute  the  merit  of  our 
objections  to  S.  3296  under  any  standard  of  fairness  or  equal  treat- 
ment under  law.  - 

The  fact  that  title  IV  in  its  present  form  is  receiving  serious  con- 
sideration eloquently  demonstrates  the  truth  of  the'  statement  that 
there  is  no  greater  forcp  on  this  earth  thafi  a society  moved  by  an  awak- 
ened social  conscience.  Here  it  seems  that  the  great  forces1  afoot  to. 
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rehiedy  past  injustice  coupled  with  tfre  political  pressure  such  forces 
generate,  may  in  the  haste  to  remedy  the  ills  of  centuries,  svfyaep .'all', 
aside  without  regard  to  the  irijuiy  inflicted  in  the  process  upon  <our 
cherished  institutions. 

This  is  not  only  a time  for  action,  a time  for  progress,  but  it  is  a 
time  for  men  of  courage  to  make  certain  that  in  the  process  of  righting 
past  wrongs  further  wrongs  are  not  begotten,  s. 

Mr.  Evans.  Thank  you,  Mr.  Taylor.  The  hearing  is  recessed  until 
10  :30  tomorrow  morning. 

(Whereupon,  at  3:25  p.m.,  the  hearing  was  recessed,  to  reconvene 
at  10 :30  a.m.,  Wednesday,  June  22, 1966.) 

(Committee  insert  follows:) 

New  Jersey  Association  of  Beal  Estate  Boards, 

July  6, 1966. 

Senator  Sam  J.  Ervin,  Jr., 

Subcommittee  on  Constitutional  Rights  of  the  Senate  Judiciary  Committee,  V.S. 
Sena  te,  Washington,  D.C. 

My  Dear  Senator  Ervin  : On  behalf  of  the  New  Jersey  Association  of  Beal 
Estate  Boards  I wish  to  thank  you  for  the  opportunity  the  Subcommittee  afforded 
us  to  be  heard  on  June  21, 1906. 

At  that  time,  due  to  the  business  of  the  Senate,  a portion  of  our  statement  was 
read  to  the  Subcommittee,  consisting  then  of  Senator  Eastland.  The  balance  of 
the  statement  was  incorporated  in  the  record  by  the  stenographer  pursuant  to 
your  order,  transmitted  in  your  absence  through  Subcommittee  counsel, 
Unfortunately,  due  to  these  circumstances,  we  had  no  opportunity  to  amplify 
our  statement  with  respect  to  projected  Impact  of  Title  IV,  II  enacted  as  presently 
proposed. 

We  hope  therefore,  that  you  and  the  members  of  your  Subcommittee  will 
consider  the  subject  matter  of  this  letter  In  your  deliberations  on  Title  IV  of 
S-329G. 

There  are  four  points  that  we  believe  should  be  made  to  amplify  our  statement 
made  on  June  21st.  I will  coverthem,  not  necessarily  In  order  of  their  Importance, 
but  as  they  come  to  mind. 

1.  It  Is  our  understanding  that  the  Subcommittee  has  received  a paucity  of 
information  concerning  the  nature  of  multiple  listing  systems,  their  operation 
and  the  effect  we  may  expect  on  these  vehicles  should  Title  IV  become  law. 

In  the  New  Jersey  Association  of  Heal  Estate  Boards  we  have  thirty-nine 
Member  Boards.  Approximately  'thirty-two  multiple  listing  systems  are  presently 
operating  in  twenty-eight  Board  Areas. 

Any  property  owner  who  enlists  the  aid  of  the  multiple  listing  system  lists  his 
property  for  sale  with  the  multiple  listing  system,  hereinafter  referred  to  as 
M.  L.,  through  a broker  referred  to  as  a “Listing  Broker"  in  such  instances,  who 
is  a participating  member  of  M.  L. 

All  M,  L.  have  a common  goal,  1,  e,,  to  offer  to  the  public,  through  Realtor 
Members  of  the  M.  L„  the  widest  exposure  to  the  real  estate  market.  Although 
all  M.  L.  have  this  common  purpose,  their  respective  constitutions,  by-laws,  mem- 
bership requirements  and  qualifications  may  differ,  A property  listing  In  M.  L. 

Is  circularized  through  the  central  office  of  the  system  among  all  participating 
members.  In  New  Jersey,  the  Realtor  Members,  acting  as  agent  for  the  seller  Of 
the  property,  considers  offers  of  cooperation  with  non-realtors  from  other  licensed 
brokers.  The  sole  criteria  of  choice  in  determination  of  the  question  to  cooperate 
or  not  cooperate  is  the  best  interests  of  the  property  owner,  considered,  of  course,  . 
subject  to  applicable  law.  Reference  to  applicable  law  refers  to  the  duty  imposed 
by  the  law  of  Agency  and  any  other  applicable  statute  law  Including,  In  New 
Jersey,  the  Laws  against  Discrimination. 

It  Is  the  avowed  purpose  of  NJAREB  to  effect  among  all  its  constituent  member ' 
boards  reasonable  membership  requirements  so  that  all  licensed  brokers  who  are 
able  to  eomply.with  the  membership  requirements  of  NJAREB  will  have  the 
opportunity.  If  they  choose,  to  become  members  and  to  participate  in  the  multiple  ? 
listing  systems. 

Section  408(e)  of  Title. IV,  obviously  directed  solely  at  licensed  brokers,  and 
particularly  Realtors,  since  only  Realtors  are  involved  in  multiple  listing  serv- 
ices, as  we  understand  them,  plants  and  nurtures  the  seed  of  destruction  of  the 
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multiple  listing  systems.  TMb,  In  itself,  is  not  a desirable  goal.  In  fact, 
It  is  uniretaally  -recognized-  to  the  rpal  estate  industry  and  New  Jersey  Courts 
bave‘  already  declared  accordingly,  that  the  multiple  listing  sendees  provide 
a valuable  function  in  thei  marketing  of  real  estate. 

Subsection  (e)  of  section  403  provides  nothing  in  addition  to  Section  403  and; 
subsections  (a),  (b)  and  (c).  The  only  purpose  of  subsection  (e),  it  would  seem,* 
is  to  invite  suits  under  the private  enforcement  section  (Section  406)  against  real 
estate  brokers  who  are  Realtors  by — ...  , - ■ 

(a)  Other’ IlMfced  Beal  Estate  Brokers  (non-Realtors)  ; and 
{&)  Customers  of  non-Realtors  who,  under  the  circumstances  we  provide 
1 In  New  Jersey  should  not.  be  permitted  the  choice  of  private  enforcement 
under  Section  406,  unless  and  until  it  has  clearly  been  shown  that  the  non- 
Realtor,  through  whom  such,  potential  plaintiff  1b  dealing,  has  sought  mem- 
bership in  a Board  of  Realtors  and  has  been  denied  membership  In  a Board 
of  Realtor  through  arbitrary  and  unlawful  determination. 

Although  it  may  be  unnecessary  to  amplify  the  Immediately  preceding  state- 
ment, we  conclude  as  we  do  because  we  have  effected  a situation  In  New  Jersey 
where  there  hre  no  unreasonable  membership  requirements  for  membership  m all 
of  the  constitutent  member  Boards  of  the  New  Jersey  Association,  of  Real  Estate 
Bonrds.  It  therefore  follows  that  any  licensed  Broker  who  has  the  desire  and 
who  is  possessed  of  these  reasonable  qualifications,  may  become  a member  of  a 
Board  of  Realtors  and  thus  have  access  to  the  multiple  listing  system  In  New 
Jersey.  The  appropriate  remedy  to  gain  access  to  the  multiple  listing  services  is 
not  to  destroy  the  multiple  listing  systems  but  It  is  to  encourage  the  growth  of  the 
multiple  listing  systems  and  encourage  qualified  licensed  Brokers  to  seek  member- 
ship in  the  member  Boards  operating  the  M.L.-  

2.  It  ought  to  be  emphasized  that  under  the  terms  of  Title  IV  it  is  possible  for  a 
person  to  proceed  under  the  New  Jersey  fair  housing  law,  have  the  case  dismissed 
for  lack  of  grounds  and  then  file  a suit  under  Title  IV  for  damages,  humiliation, 
mental  pain  and  suffering  as  well  as  punitive  damages.  We  have  felt  this  is  a 
very  dangerous  part  of  the  bill  and  should  be  very  carefully  considered. 

3.  You  will  note  on  page  4 of  my  testimony,  line  23  where  I state  “It  takes  little 
Imagination  to  foresee  the  use  of  Section  406,  not  as  a remedy  but  ns  a weapon, 
which,  In  the  guise  of  civil  rights  legislation  and  socially  desirable  ends  actually 
encourages  unwarranted  harassment.” 

This  Is  not  Just  an  idle  statement  because  our  organization  has  had  the  experi- 
ence of  33  charges  being  made  against  it,  all  have  been  examined  and  32  dis- 
missed, the  one  remaining  charge  that  is  pending  nlso  appears  to  be  without 
grounds.  In  spite  of  the  fact  that  our  organization  wilt  be  proven  innocent  of  the 
charges  made  there  is  a tremendous  amount  of  newspaper  publicity  and  I was 
even  forced  to  appear  on  television  to  defend  our  organization  when  I felt  that  my 
refusal  to  appear  would  perhaps  infer  automatic  guilt.  This  is  the  kind  of  hnr* 
rassment  that  we  can  get  frdm  this  type  of  legislation.  We  ask  you  to  give  seri- 


ous consideration  to  it.  -t 
4.  In  the  State  of  New  Jersey  we  have  three  exemptions ; one  for  the  rental  of 
a room  or  rooms  in  a single  family  dwelling,  one  for  the  other  half  of  a two 
family  dwelling,  owner  occupied  and  the  other  for  all  religious  and  charitable 
institutions.  With  these  exemptions  this  would  give  the  privilege  to  a Catholic 
family  for  Instance  in  South  Orange,.  New  Jersey  to  lease  a room  or  rooms  and 
advertise  as  such  to  Catholic  students ^attending  Seton  Hall  University.  We  have 
this  exemption  in  our  law  but  it  does  not  appear  in  the  Federal  law. 

However,  to  my  way  of  thinking  there  is  a much  more  serious  consequence  as 
it  relates  to  religious  and  charitable  institutions  such  as  Catholic  Charities  or 
the  Daughters  of  Israel  Nursing  Home  in  West  Orange  or  many  charitable  insti- 
tutions sponsored  and  housing  and  retirement  projects  that  are  now  being  pro- 
jected. Many  of  these  are  denominational  In  nature  and  therefore  the  privilege' 
of  discrimination  for  their- own  sect  should  be  made  available.  I can  visualize 
that  this  would  completely  break  down  many  of  these  projects  if  the  exemption 
was  not  a part  of  Title  IV,. : •'  ^ , 

Again,  thank  yon  for  the  courtesy  afforded  the  New  Jersey  Association  of  Real 
Estate  Boards  to  appear  before^  your  committee  on  June  21.  I hope  that  oar 
comments  made'  at  that  tjrne  and  the  additions  made  in  this  letter  are  helpful  in 
having  your  committee  arrive  at  a fair  and  equitable  solution  to  this  very  per- 
plexing problem.  i 


Respectfully, 

' /V 


Habbt  A.  Taylob,  Jr.,  Pretident. 
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WEDNESDAY,  JUNE  28,  1900  . 

TJ.S.  Senate,  ■ 

Subcommittee  on  Constitutional  Riant s : 

op  the  Committee  on  the  Judiciary, 

■ • Washmgrtor^D.O. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :40  a.m.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr,, 
presiding. 

Present:  Senators  Ervin,  Fong,  and  Javits.  • 

Also  present:  George  Autry,  chief  counsel  and  staff  director;  Hous-' 
ton  Groomes,  Lawrence  if.  Baskir  and  Lewis  W.  Evans,  counsel;  and 
Rufus  Edmisten,  research  assistant. 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

Counsel  will  call  the  first  witness. 

Mr.  Autry.  Mr.  Chairman,  the  first  witness  is  the  Honorable  Strom 
Thurmond,  Senator  from  the  State  of  South  Carolina. 

Senator  Ervin.  Senator,  we  are  delighted  to  welcome  you  to  this 
subcommittee.  We  appreciate  your  making  an  appearance  here  to 
give  us  the  benefit  of  your  thinking  on  this  proposed  legislation. 

STATEMENT  OF  HON.  STROM  THURMOND,  A M SENATOR  FROM 
THE  STATE  OF  SOUTH  CAROLINA 

Senator  Thurmond.  I wish  to  thank  the  able  chairman  of  this  sub- 
committee for  allowing  me  to  appear  at  this  time. 

Mr.  Chairman  and  members  of  the  subcommittee,  I appreciate  the 
opportunity  to  appear  before  you  and  express  my  views  on  the  legis- 
lation pending  before  the  subcommittee.  I note  that  there  are  seven 
separate  bills  which  are  the  subject  of  this  hearing,  as  well  as  an 
amendment  to  the  administration’s  bill,  which  amendment  has  been 
offered  by  the  distinguished  chairman  of  tills  subcommittee.  As  im- 
portant and  all-encompassing  as  these  proposals  are,  in  the  interest 
of  time  and  out  of  consideration  for  the  members  of  the  subcommittee, 

1 intend  to  limit  my  remarks  to  the  principal  bill : S. 3296,  the  adminis- . 
stratum’s  so-called  “Civil  Bights  Act  oi  1066.” 

At  the  outset,  may  I say  that  I have  always  considered  the  phrase 
“civil  rights,”  as  used  in  this  contexts  to  be  misleading.  “Blacks  Law 
Dictionary”  gives  several  meanings  for  the  phrase  beginning  with  the 
following: 

Otvll  Rights  are  such  as  belong  to  every  citizen  of  the  state  or  country,  or  In 
a wider  sense,  to  all  its  Inhabitants,  and  are  not  connected  with  the  organization 
or  administration  of  government. 
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This,  I submit,  is  an  accurate  statement  of  the  meaning  of  the  phrase 
and  in  its  simplicity  reveals  the  futility  attendant  upon  legislation 
designed  to  extend  or  protect  “civil  rights”  on  the  national  level.  . 

S.  3296  contains  six  titles,  five  of  which  are  substantive  in  nature, 
four  of  which  either  attempt  to  establish  new  constitutional  rights 
where  none  were  heretoforij'hhQtnilto  exist,,  or  to  authorize  National 
Government  intervention  into  areas  not  delegated  to  that  Government 
in  the  Constitution.  The  Constitution,  while  being  the  basic  charter 
of  the  Central  Government  in  our  country,  created  no  rights  on  the  part 
of  the  people  which  did  not  exist  before  it  was  written  and  put  into 
effect  It  was  soon  thereafter  amended  to  insure  that  certain  rights 
which  resided  in  the  people  would  not  be  infringed  by  the  Central 
Government.1  Being  ever  mindful  of  the  fact  that  people  tend  to  have 
short  memories,  the  ninth  and  tenth  of  these  amendments  were  designed 
to  restate  the  basic  philosophy  of  the  Constitution : that  is,  that  the 
Government  cimted  by  that  charter  was  one  of  specific  and  limited 
authoi’ity  and  that  the  States  and  the  people  thereof  remained  supreme 
in  all  matters  not  debated  to  the  Central  Government.  It  is  with  this 
concept  in  mind  hat  I question  the  use  of  the  phrase  “civil  rights”  as 
used  m this  context,  because  the  most  the  Central  Government  can  do, 
consonant  with  the  Constitution,  is  to  protect  constitutional  rights 
which  are  specifically  safeguarded  by  that  document  or  any  of  the 
amendments  thereto. 

TITLE  I — FEDERAL  COURT  JURT  PROVISIONS 

Title  I of  S.  3296  deals  with  the  manner  of  selecting  jurors  in  Fed- 
eral district  courts.  This  title  involves  no  constitutional  question  as  to 
the  power  of  Congress  to  legislate  in  thid  field.  Congress  was  specifi- 
cally delegated  the  authority  to  create  tribunals  inferiorto  the  Supreme 
Court  as  from  time  to  time  might  be  needed.  The  method  of  selecting 
jurors  is  but  one  of  the  necessary  concomitants  to  the  creation  of  a trial 
court;  therefore,  establishing  by  legislation  a uniform  system  of  select- 
ingthe  jurors  isclearly  within  the  power  of  Congress. 

The  wisdom  of  the  method  selected  is  another  question  entirely,  but 
I prefer  to  leave  that  decision  in  the  hands  of  the  members  of  this  sub- 
committee, in  the  sure  knowledge  that  all  the  provisions  of  this  title  will 
receive  the  utmost  scrutiny . 

There  is  one  discrepancy  in  the  language  used  in  this  title,  however, 
which  is  worthy  of  note.  In  section  1861,  the  declaration  of  policy,  it 
is  stated  that  “al  1 qualified  persons  fchall  have  the  opportunity  to  serve” 
on  the  same  juries.  I assume  that  tlje  former,  section  1861,  is  the  cor- 
rect statement  for  the  simple  reason  that  the  annals  of  Anglo-Saxon 
jurisprudence  record  no  “right”  for  any  individual  or  any  group  of 
individuals  as  a class  to  serve  on  juries.  Service  on  a jury  is  an  obliga- 
tion of  citizenship  for  all  who  are  qualified  under  an  objective  criteria. 
No  single  individual  or  class  of  persons  may  assert  a right  to  serve, 
however,  even  though  they  may  have  a right  not  to  be  unconstitu- 
tionally deprived  of  the  opportunity  or  the  obligation  to  serve.  This 
error  runs  throughout  tips  title. arid  the  following  title  II. 
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. Title  IX  of  S.  3296  givesrise  to  ft  most  fundamental  question  of  con- 
gressional power  under  the.  Constitution  and  the  14th  amendment  and 
of  the  division  of  powers  between  the  States  on  the  one  hand  and  the 
Central  Government  on  the  other. . By  this  provision,  it  is  proposed  to 
prohibit,  inithe  selection  of  all  State  court  jurors,  discrimination  based 
on  “race,  color,  religion*  sex,  national  origin,  or  economic  Bfcatus.”  Al- 
though the. bill  does  not  so  state,  presumably  this  provision  relies  solely 
upon  the  14#h  amendment  as  its  constitutional  basis: 

It  is  instructive  to  look  at  the. language  of  the  14th  amendment,  and 
compare  it  with  the  language  of  the  bill?  The  applicable  language  of 
the  14th  amendment  reads  as  follows: 

No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  <?r 
immunities  of  citizens  of  the  United  States ; nor  shall  any  State*  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law ; nor  deny  to  any 
person  within  Its  Jurisdiction  the  equal  protection  of  the  laws. 

The  Congress  shall  have  power  to  enforce,  by  appropriate  legislation,  the 
provisions  of  this  article. 

The  operable  language  of  the  bill  is  ns  follows : 

No  person  ot  class  of  persons  shall  he  denied  the  right  to  serve  on  grand  and 
petit  Juries  in  the  State  court  on  account  of  race,  color,  religion,  sex,  national 
origin,  or  economic  status. 

The  language  contained  in  this  provision  goes  far  beyond  the  au- 
thority granted  to  Congress  in  the  amendment.  The  language  of  the 
amendment  is  couched  in  the  negative  and  the  doctrine  that  the 
amendment  is  self-executing  is  too  well-settled  to  require  the  citation 
of  authority.  Nevertheless,  a quotation  from  the  civil  rights  cases, 
109  U.S.  3 (1883),  is  directly  to  the  point  and  should  shea  light  on 
the  matter. 

Until  some  State  law  has  been  passed,  or  some  State  action  through  lits  of- 
tiers  or  agents  has  been  taken,  adverse  to  the  rights  of  citizens  sought  to  be  pro- 
tected by  the  Fourteenth  Amendment,  no  legislation  of  the  United  States  under 
said  amendment,  nor  any  proceeding  under  such  legislation,  can  be  called  into 
activity; 

* * * The  legislation  which  Congress  Is  authorized  to  adopt  in  this  behalf  is 
not  general  legislation  upon  the  rights  of  the  citizens,  but  corrective  legislation, 
that  is,  such  as  may  be  necessary  and  proper  for  counteracting  such  laws  as  the 
States  adopt  or  enforce,  and  which,  by  the  amendment,  they  are  prohibited  from 
making  or  enforcing,  or  such  acts  and  proceedings  as  the  States  may  commit  or 
take,  and  which,  by  the  amendment,  they  are  prohibited  from  committing  or 
taking. 

Congress  has  long  since  enacted  legislation  enforcing,  in  the  only 
appropriate  manner  possible,  the  mandate  of  the  14th  amendment  pre- 
venting racial  discrimination  in  jury  selection  procedures.  I refer, 
of  course,  to  section  254  of  title  18  of  the  United  States  Code  which 
reads  as  follows: 

No  citizen  possessing  all  other  quail  flea  ( Ions  which  are  or  may  be  prescribed 
by  law  shall  be  disqualified  for  service  as  grand  or  petit  juror  in  any  court  of  the 
United  States,  or  of  any  State  on  account  of  race,  color,  or  previous  condition  of 
servitude ; and  whoever,  being  an  officer  or  other  person  charged  with  any  duty 
in  the  selection  or  summoning  of  jurors,  excludes  or  falls  to  summon  any  citizen 
for  such  cause,  shall  be  fined  not  more  than  $5,000.00. 

Mr.  Chairman,  this  law  is  appropriate  in  the  sense  that  it  contains 
a prohibition  against  the  specific  object  of  the  amendment  and  is  hardly 
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more  than  a restatement  of  one  of  its  basic  purposes.  The  law  is 
criminal  in  nature  and  sets  out  the  punishment  for  any  violation  of 
- the  law,  and  therefore  of  the  amendment  upon  whioh  it  is  based.  This 
law  is  nbt  general  legislation  in  the  way  that  title  ll  of  S,  3206  is;  it 
■ does  not  ^purport  to  create  rights  in1  the  Way  that  title  II  of  S.  3206 
does;  and  it  does  not  tamper  with  the  States'  jury  selection  process  in 
1 he  way  that  title  IX  of  Sj  8296  would.  ' ! ‘ > i • , ' 1 / 

1 • It  would*  be  appropriate  to  consider  what  provisions  relating  to  the 
qualifications  of  lurprs  were  on  the  books  of  the  separate  States  at  the 
time  of  the  ratification  of  the  US.  Constitution.  Of  the  Thirteen 
• Original;  States,  10  of  them  required  prospective  jurors  to  be  “free* 
holders.?’  The  word  “freeholder^  is’  generally  used  to  designate  the 
owner  of  a fi;ee  simple  interest  in  land.'1  1 ■ • 

. v The  oply  States  i of;,  the  Original  Thirteen  which  did  not.  require 
jurors  to  be  freeholders  were  Georgia,  Pennsylvania,  and  South  Caro- 
lina. The  State  6f  South  Carolina  is  truly  representative  of  the  basic 
law  in  this  country  :in  that  the  qualification  of  jurors  falls  under  the 
control  of  the  State  legislature.  At  the  time  of  the,  formation  of  the 
Union,  jurors  in  South  Carolina  were  chosen  from  lists  drawn  up  by 
the  general  assembly  of  the  State.  The  law  relating  to  jury  selection 
provided  that — ‘ 

The  persons  whose  names  are  mentioned  and  contained  in  the  lists  or  schedules 
hereunder  annexed,  and  all  persons  who  hereafter  shall  be  named  and  appointed 
to  serve  as  Jurymen  by  the  General  Assembly  * * * shall  be  deemed  and  taken 
to  be  qualified  to  serve  and  act  as  Jurytnen  on  all  trials  and  inquests  what- 
sorer  ***.-.. 

^ Under  the  law  at  the  present  time  in  the  State  of  South  Carolina, 
juries  within  the  individual  counties  of  the  State  are  chosen  from  a 
master  list  drawn  up  by  the  jury  commissioners  in  December  of  each 
year.  The  jury  commissioners  of  each  county  consist  of- the  county 
auditor,  the  county  treasurer,  and  the.  clerk  of  the  Court  of  Common 
Pleas.  Title  38;  section  62  of  the  Code  of  DawS  of  the  State  of  South 
Carolina  Requires  the,  juiy  commissioners  to  prepare  their  master  lists 
from  amohg  the  qualified  electors  and  include — • 

Such  male  electors  of  their  county,  qualified  under  the  provisions  of  the  Con- 
stitution, between  the'&geS  of  21  and  05  years  and  of  good  moral  character  as 
they  may  deem  otherwise' well  qualified  to  serve  as  jurors,  being  persons  of  sound 
judgment  and  free  frOni  all  legal, ’exceptions.  Such  lists  shall  Include  not  less 
than  two  froth  every  three: electors  * ( 

From  this  master  list,  there  is  chosen  not  less  than  10  nor  more  than 
20  days  prior  to  a session  of  commori  pleas  or  general  sessions  court,  a 
jury  venire  consisting,  in  most  crises,  of  40  individuals. , They  jury 
venire  is  chosen  by  a child  under  10  years  of  age  or  a blind  pepson,  by 
'drawing  at  random  the  41)  names  out  of  the  jury  box.  X believe  that 
this  system  is  representative  of  the  method  used  today  in  most  States 
for  selecting  jurors  and  it  is  as  practicable  and  as  fair  as  any  method 
could  be.  , . , 

The  State  of  South  Carolina;  places  no  restriction. upon  jury  service 
based  on  the  person’s  race,  color,  religion,  national  origin,  or  economic 
status.  However,  at  the  present  time,  women  do  not  servb  on  juries  in 
South  Carolina,  I limit  that  statement  to  “at  ^the  present  time,” 
because  at  the  latest  session  of  the  State  legislature,*  a’ptopose.d^  State 
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constitutional  amendment  was  authorized  to  be;  submitted  to  the  elec- 
torate in  tlie  general  election  this  November  on  this  questions  If  the 
amendment  is  approved,  women  will  soon  thereafter  be  allowed  to 
serve  on  juries  in  South  Carolina.  . . 'fi;  ^ 

Incidental^,  Mr.  Chairman,  I might  say -that,  when  I was  Governor 
of  South  Carolina,  I recommended  that  women  be  allowed  to  serve  on 
juries.-.  • i -s. .. 

. Nevertheless,  it.  is  inconceivable  to  hie  that  Congress' can  now  pre- 
sume to  require  all  States  to  allow  women  to  serve  on  juries  under  the 
pretext  of  the  14th  amendment  when  it  was  previously  admitted  that 
a separate  and  distinct  amehdment  to  the  Constitution  was  necessary 
to  enfranchise  women.  If  the  14th  amendment  does  indeed  give  Con- 
gress the.  authority  to  legislate  the  eligibility  for  women  to  serve  on 
furies,  it  seems  apparent  that  it  would  have  also  given  Congress  the 
authority  to  legislate  the  eligibility  for  women  to  vote  without  the 
necessity  for  further  amending  the  Constitution.  No  such  authority 
was  presumed  by  Congress  at  the  . time  of  the  approval  of  the  19th 
amendment.  • . • . . 

The  administration  of  the  courts  and  the  application  of  State  law  in 
State  courts,  under  our  Federal  system,  is  reserved  entirely  to  the 
States.  Those  safeguards  which  Congress  has- in  prior  years  deemed 
necessary  are  both -written  into  the  Consbitutioh  and  have' been  en- 
acted into  lawn  Title  II  of  S.  3296  would  give  the  Attorney  General 
of  the  United  States  oversight  of  the  processes  of  jury 'selection  of  all 
State  courts  down  to  and  including  police  courts  and  the  numerous 
magistrates’  courts,-  This  proposal  is  violative1  of  the; spirit  and  of 
the  terms  of  the  Constitution  because  it  infringes  upon,  -in  a very 
substantial  manner,  the  rights  and  prerogatives  of  the  States.  The 
selection  of  jurors  is  an  integral  part  of  the  administration  of  justice, 
and  the  administration  of  justich  should  not  and/constitutionallv,  can- 
not be  centralized  under  the  authority  of  an  Attorney  General  or  of 
any  other  official  of  the  National  Government; 

Senator  Ervin.  Senator,  I have  some  questions  on  this.  Would  you 
rather  that  I ask  them  now  or  wait  until  you  have  completed  your 
statement  ? ■ : > 

Senator  Thurmond.  Either  way  the  chairman  desires. 

Senator  Ervin.  Title  II  undertakes,  among  other  things,  to  let 
Congress  prescribe  a rule  of  procedure  for  State  courts,  does  it  not? 
Senator  Thurmond,  That  is  correct. 

Senator  Ervin.  Do  you  know  of  any  other  proposal  from  the  time 
George  Washington  took  his  first  oath  of  office  as  President  of  the 
United  States  down  to  the  present  moment,  where  Congress  has  ever 
been  asked  to  prescribe  a rule  of  procedure  for  State  courts? 

Senator  Thurmond.  I know  of  no  such  law  or  no  such  rule.  In  fact, 

I do  not  recall  any  ever  having  been  advocated  even,  before  this. 

Senator  Ervin.  Now,  when  you  say  that  you  cannot  do  so  and  so, 
that  is  tantamount  to  saying  you  must  do  so  and  so,  is  it  not? 

Senator  Thurmond.  I think  the  effect  would  be  the  same. 

Senator  Ervin.  And  is  not  the  effect  of  this  declaration  that  Con- 
gress is  going  to  undertake  to  determine  the  composition  of  State 
juries ; is  that  not  the  purpose  and  effect  of  tit  le  II  ? 
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Senator  Thurmond.  Mr.  Chairman,  I do  not  think  that  there  is 
any  question  that  that  is  the  effect. 

Senator  Ervin.  Under  this  rule  of  procedure  any  person  can  raise 
the  question  whether  the  jury  is  constituted  according  to  this  so-called 
declaration  of  rights,  can  he  not? 

Senator  Thurmond.  Yes,  I believe  that  would  be  the  case. 

Senator  Ervin.  The  way  this  is  phrased,  if  a millionarie  has  a civil 
case  or  if  he  is  accused  in  a criminal  case,  he  can  raise  the  point  that 
there  has  not  been  a proper  placing  in  the  jury  wheel  or  jury  box  of 
the  names  of  paupers  and  hoboes,  under  the  provision  that  you  cannot 
consider  the  economic  status  of  people? 

Senator  Thurmond.  If  this  Bill  passed,  I do  not  see  any  reason  \yhy 
he  could  not  raise  those  points. 

Senator  Ervin.  At  the  present  time,  the  court  has  gone  as  far  ns  to 
say  that  a man  of  one  race  can  raise  the  point  that  members  of  his  race 
had  been  systematically  excluded  from  juries,  has  it  not  ? 

Senator  Thurmond.  That  is  correct. 

Senator  Ervin.  Does  this  not  go  a how  shot  beyond  that  and  pro- 
vide that  a man  who  is  a litigant  in  a civil  case,  or  ail  accused  in  a 
criminal  case,  can  raise  the  point  that  women  had  been  excluded  from 
jury  service? 

Senator  Tiiuiimond.  I think  that  is  correct. 

Senator  Ervin.  And  also,  he  can  raise  the  point  that  people  of  a 
certain  religion,  to  which  he  does  not  belong,  have  been  excluded  from 
the  jury  wheel  or  jury  box  ? 

Senator  Thurmond.  I think  a man  charged  with  a crime  can  raise 
all  kinds  of  points,  even  though  there  may  he  no  merit  in  some  of  the 
points.  But  it  certainly  opens  up  the  matter  to  such  an  extent  that  a 
criminal  can  raise  points  that  could  very  seriously  affect  the  adminis- 
tration of  justice  throughout  the  whole  Nation. 

Senator  Ervin.  As  a matter  of  fact  title  II  provides  a rule  of 
procedure,  which  says  that  regardless  of  whether  the  attorney  for  a 
litigant  or  an  accused  has  afty  basis  whatever  for  his  claim,  he  can 
raise  the  point  that  the  names  of  persons  in  the  jury  wheel  or  jury 
box  do  not  conform  to  this  declaration  about  the  persons  who  have  a 
right  to  serve  on  juries,  can  he  not? 

Senator  Thurmond.^  That  is  correct. 

Senator  Ervin.  I will  ask  you,  from  your  long  experience  as  a trial 
lawyer  and  a trial  judge,  if  you  know  any  other  situation  where  the 
law  gives  a man  a right  to  raisea  point  and  have  it  passed  on  without 
showing  he  has  any  basis  for  raising  the  point  ? 

Senator  Thurmond.  I know  of  no  precedent  of  that  kind.  In  fact, 
I do  not  think  anyone  in  the  past  connected  with  the  administration 
of  justice  has  even  had  the  audacity  to  raise  such  a point.  \ 

Senator  Ervin.  And  does  not  this  bill  provide  that  when  the  lawyer 
raises  this  point,  without  having  any  foundation  for  raising  it,  that 
the  court  cannot  proceed  to  try  the  case,  but  must  then  call  upon  the 
jury  officials  in  the  jurisdiction  to  file  a written  statement  under  oath 
explaining  exactly  how  they  went  about  selecting  the  names  of  per- 
sons put  in  the  jury  box  or  the  jury  wheel  ? ' 

Senator  Thurmond.  Unless  the  judge  does  follow  that  procedure, 
then  very  probably, ‘if  this  law  is  passed,  an' appellate  co,urt  would 
reverse  the  verdict, because  the  point  had  been  raised  and  had  not  been 
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settled.  This  puts  the  burden  of  proof,  realty,  on  tlie  jury  commis- 
sioners and  you  would  practically  nave  to  go  through  a trial  of  that, 
which  in  effect  is  a pretrial  of  the  main  trial,  before  you  could  deter- 
mine the  matter. 

Senator  Ervin-.  In  other  words,  title  II  says  you  cannot  proceed 
with  the  trial  of  the  case,  where  the  lawyer  raises  this  point:  regardless 
of  whether  he  has  any  merit  for  raising  it,  until  the  jury  commission- 
ers file  these  affidavits.  ; 

Senator  Thurmond.  I think  that  is  correct,  because  once  a man 
accused  of  a crime  raises  the  point,  he  practically  holds  the  jury 
commissioners  guilty  until  they  have  proven  themselves  innpcent.  , 

Senator  Ervin.  I will  ask  you  if  under  this  bill,  after  the  attorney 
raises  the  point,  regardless  of  whether  or  not  he  has  a basis  for  it, 
and  tlie  jury  officials  file  an  affidavit  showing  that  there  was  no  viola- 
tion of  this  provision,  then  the  attorney  who  lias  raised  the  point 
can  cross-examine  them  and  anybody  else  who  lias  any  relevant  facts 
connected  with  the  matter. 

Senator  Thurmond.  I think  the  attorney  for  a defendant  in  such 
a case  would  probably  claim  sucli  a right,  and  very  probably,  under 
this  bill,  if  it  passes,  he  would  have  such  a right. 

Senator  Ervin.  Do  you  not  agree  with  me  Hint  under  the  phrase- 
ology of  the  bill,  he  has  an  absolute  right  to  do  that,  regardless  of 
whether  he  has  shown  any  foundation  whatever  for  his  claim? 

Senator  Thurmond.  That  is  iny  opinion,  if  the  bill  passes. 

Senator  Ervin.  And  then  to  pass  on  that  question  of  whether  the 
names  of  the  persons  in  the  jury  wheel  correspond  to  this  declaration 
of  the  bill,  you  can  go  into  the  question  of  everybody’s  race,  every- 
body’s sex,  everybody’s  economic  status,  everybody’s  national  origin, 
and  everybody’s  religion  who  is  of  the  age  to  serve  as  jurors  in  those 
jurisdictions. 

Senator  Thurmond.  I think  tlie  chairman  is  eminently  correct. 

Senator  Ervin.  And  to  go  into  this,  you  would  have  to  show  the 
names  of  everybody  in  the  jury  box  to  see  whether  people  have  been 
excluded,  and  also  tlie  names  of  everybody  whose  name  is  not  in  the 
jury  box. 

Senator  Thurmond.  Well,  that  is  the  only  way  the  determination 
can  be  readied,  if  that  point  is  raised. 

Senator  Ervin.  And  there  is  an  absolute  right  to  do  this  under 
this  bill,  regardless  of  whether  there  is  any  showing  of  any  thing  wrong. 
Just  to  make  the  thing  concrete,  in  my  county,  which  is  Burke  County, 
in  North  Carolina,  we  probably  have  23,000  or  24,000  people  21  years 
of  age  and  up.  Before  there  could  be  a trial  of  the  case  a lawyer 
could  inquire  into  the  race,  the  sex,  the  religion,  the  national  origin, 
and  the  economic  status  of  every  one  of  those  23,000  or  24,000  persons 
as  a matter  of  right  under  this  bill,  could  he  not? 

Senator  Thurmond.  I do  not  know  .of  any:  reason  why  he  could 
not,  and  if  such  a procedure  is  followed,  it  js  very  easy  for  anyone 
to  visualize  the  long,  tedious,  drawn-out,  extended  procedure  that 
would  result  in  the  trial  of  a case  if  a lawyer  saw  fit  to  raise  those 
points,  and,  of  course,  mtpiy  of  them  would.  . 

Senator  Ervin.  A lawyer  as  a matter  of  absolute  right  could  inquire 
into  all  of  these  matters  concerning  everybody  whose  name  appears 
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in  tile  jury  box,  and  everybody  in  the  jurisdiction  whose  name  does 
not  appear  ih  the  jury  box.  He  could  for  all  practical  purposes 

{irevent  a case  front  ever  coming  to  trial  if  the  'bill  is  enactea  into 
aw  and  Upheld  by  the  courts.  , 

Senator  Thurmond.  Well,  I could  visualize  where  that  could 
happen.1  , “ 

SenatorERvito,  And  how  will  society  be  protected  against  criminals 
iii  the  meantime,  while  these  inquiries  ard  being  made $ \ t ; 

Senator  Thurmond.  Well,  there  is  no  question  that  society  would 
suffer  and  the  criminals  would  rejoice. 

Senator  Ervin.  Now  do  you  not  agree  with  me  that  under  the 
present  practices  in  the  States,  if  you  wanted  to  raise  any  question 
about  the  composition  of  the  jury,  you  would  have  to  show  some  basis 
for  the  claim  that  the  jury  is  improperly  constituted  f 
Senator  Thurmond.  The  chairman  is  correct. 

Senator  Ervin.  And  this  bill  turns  the  whole  process  around  and 
allows  an  inquiry  into  that  matter  without  any  basis  being  shown  to 
sustain  that  contention,  is  that  not  so  ? 

Senator  Thurmond.  I think  that  is  correct.  I think  it  practically 
would  allow  a pretrial  which,  in  itself,  might  take  much,  much 
longer,  even,  than  the  trial  on  the  merits  of  the  case. 

_ Senator  Ervin.  And  do  yon  not  agree  with  me,  apart  from  the  ques- 
tion of  the  constitutional  power  or  the  Congress  to  prescribe  rules 
of  procedure  for  State  courts,  that  title  II  is  a wholly  unrealistic 
proposed  piece  of  legislation  that  does  not  take  into  account  any 
of  the  practicalities  of  the  administration  of  justice? 

; Senator  Thurmond.  I think  it  is  unrealistic  and  I think  it  is 
impractical.  I think  it  is  unwise.  I think  it  is  purely  visionary. 
Senator  EnviN.  Thank  you. 

Senator  Thurmond.  This  may  cause  a lot  of  complications  even  iii 
the  magistrate's  courts,  where  people  go  out  and  pick  up  jurors  from 
the  streets,  as  they  do  now. ' This  could  cause  tremendous  delays,  not 
only  jn  the  trial  courts,  the  high  courts  like  the  circuit  courts,  the 
superior  courts,  as  they  call  them  in  different  Stated,  but  in  the  lower 
courts. 

Senator  Ervin,  You  referred  to  the  fact  that  under  the  law  of  the 
Original  Colonies,  the  jurore  were  ordinarily  required  to  be  free- 
holders. In  North  Carolina,  the  law  is  that  the  regular  jurors  are 
drawn  from  the  jury  box,  but  the  court  very  often  summons  special 
venires,  which  are  not  drawn  from  the  jury  box,  and  also  summons, 
in  both  civil  and  criminal  casesT  tales  jiirors,  who  are  drawn  from 
the  bystanders.-  Under  North  Carolina  law,  a juror  whose  name  is 
not  drawn  from  the  box  as  a regular  juror,  but  who  is  summoned  in  a 
special  venire,  or  as  a tales  juror,  has  to  be  a freeholder. " Title  II 
would  nullify  that' North  Carolina  law,  would  it  not? 

Senator  Thurmond.  It  would  invalidate  it.  The  effect  of  it  would 
be  if  this  law  passes  to  invalidate  the  North  Carolina  law. 

Senator  Ervin.  And  the  South  Carolina  law,  which  makes  women 
ineligible  for  jury  service — r-  * 

Senator  Thurmond.  It  would  nullify  the  laws  of  all  the  States  in 
conflict  with  this  lawJbecause  as  the  chairman,,  of  course,  and  every- 
one knows,  a.  Federal  statute  would  not  only  strike  down  #-he  State 
statute,  but  even  presumes  to  strike  down  the  State  constitution. 
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Senator  Ervin.  And  on  the  theory  of  the  equal  protection  of  the 
laws  clause  on  which  title  Il  ia  based,  I will  ask  if  you  try  teen- 
agers, if  Congress  'would  ribt  have  the  power  to  say  teenagerscduld 
sit  on  juries,  or  at  least  hh,ve  their  names  in  jury  boxes  for  trials  of : 
teenagers?  ■ ■-  ' :/"i 

Senator  Thurmond.  Well,  this  law  is  4o  broad  until  it  Seems  it  is  jiist 
really  impossible  to  pbedictjust  how' far  it  does  go.  ' , ' 

Senator  Ervin.  Wejl,  if  Congress  lias  the  power  to  prescribe  rules  .of 
procedure  for  State  courts,  it  lias  the  power  to  prescribe  how  bills  of 
indictment  should  be  drawn  in  State  courts  arid  now  pleadings  should 
be  filed.  It  can  regulate  the  entire  matter  of  procedure'  and  evidence 
in  State  courts;  can  it  not?  1 ' ■ j ■ ' ! 

Senator  Thurmond.  Well,  if  this  law  passes,  Mr.  Chairman,  it 
seems  to  me  that  the  State  courts  have  virtually  been  taken  over  bv  the 
Federal  Government  and  that  every  aspect  of  the  jury  trial  wul  be 
controlled  by  the  Attorney  . General  of  the  United  States. 

As  I stated  earlier  in  my  statement;  section  1861  held  that  all  quali- 
fied persons  shall  have  the  opportunity  to  serve  on  juries.  In  section 
1862,  it  states  that  no  person  or  class  of  persons  shall  be  denied  the 
right  to  serve  bn  juries.  f 

Why,  you  can  just  visualize  the  technicalities  that  an  able  criminal 
trial  lawyer  could  raise  if  this  bill  passes  with  the  various  ramifications 
that  this  bill  iinples. 

Senator  Ervin.  I will  ask  you  a question  I have  not  been  able  to 
get  anybody  to  answer  thus  far,  and  that  is,  what  do  these  words 
“national  origin”  used  in  title  II  mean? 

Senator  Thurmond.  ' Well,  that  is  a rather  difficult  question  to  an- 
swer. ^Whenyou  say  national  origin,  I do  not  know  how  far  back  you 
are  going.  We  have  people  wlio  have  come  from  foreign  countries 
who  were  bom  over  there  and  we  have  others  who  have  been  here  one 
generation,  some  two  generations,  some  three.  It  is  just  a question  of 
construing  national  origin.  And  T imagine  the  Attorney  General 
would  make  that  construction,  as  he  would  make  all  other  interpreta- 
tions under  this  bill  if  it  passes. 

Continuing,  Mr.  Chairman;  we  are  now  down  to  title  III,  suits  by 
the  Attorney  General  in  school  or  other  public  facility  cases. 

Title  III  of  S.  3296  faould  empower  the  Attorney  General  of  the 
United  States  to  bring  a civil  action  or  other  proceeding  for  preventive 
relief  to  compel— anal  want  to.  emphasize  that— to  compel  the  integra- 
tion of  any  public  school,  public  college,  or  ariy  other  public  facility 
owned  or  operated  by  a State  o!r  any  subdivision  thereof.  Also,  the 
Attorney  General  would  be  empowered  to  bring  sfinilar  suit  ngaiiist 
any  person,  whether  acting  under  color  of  la'w  or  otherwise,  who  niter-, 
fores  with  or  threatens  to  interfere  with  any  other  person  attending 
any  public  school,  public  college,  or  other  public  facility. 

If  any  question  arises  there  as  to  who  is  going  to  determine  whether 
they  are  interfering,  is  the  Justice  Department  going  to  make  that' 
determination?  Is  the  Attorriey  General  hiiriself  going  to  make  that, 
determination  Iritnself  ? 

The  Attorney  General  would  have  power  to.  bring  suits  jntheSetwo 
circumstances  without; sb' much  as  a complaint  upon  which  to  base  His 
action.  . I1  ■ ' " : 
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. In  other  words,  even  though^  nobody  complains,  the  Attorney  Gen- 
eral on,  his  own  initiative  can  institute  action  of  this  kind.  Nobody 
complains,  but  yet  the  powerful  Central  Government  here  in  Wash- 
ington can  bring  a suit  if  they  wish  to  do  so  to  harass  somebody  on  the 
pretense  that  someone  is  being  denied  his  rights. 

The  only  criteria  established  in  this  bill  to  guide  the  Attorney  Gen- 
eral in  the  institution  of  such  suits  is  the  wholly  inadequate  “whenever 
he  has  reasonable  grounds  to  believe.” 

The  initial  question  must  be:  What  would  the  Attorney  General 
consider  reasonable  grounds  for  proceeding  against  an  official  of  the 
State  of  any  private  individual  in  this  instance?  Title  IV  of  Public 
Law  8S-352,  the  Civil  Eights  Act  of  1964,  authorizes  the  Attorney 
General  to  bring  suits  in  school  integration  coses  only  after  having  re- 
ceived a complaint  in  writing  signeaby  a parent  or  a group  of  parents 
alleging  discrimination  on  the  part  of  a school  board.  Even  then,  tire 
Attorney  General  must  have  reason  to  believe  that  the  complaint  is 
meritorious  and  must  certify  that  the  individual  is  unable  to  initiate 
and  maintain  appropriate  legal  proceedings  for  relief  on  liis  own  be- 
half. Then  the  Attorney  General  may  institute  such  a suit.  Now  it 
is  proposed  to  give  the  Attorney  General  free  reign  when  deciding 
where  and  for  what  reasons  he  shall  institute  suite  in  cases  of  this 
fype,  This  title  contains  no  objective  criteria  by  which  the  Attorney 
General  will  be  guided  in  his  institution  of  legal  proceedings  against 
either  State  officii?  Is  or  private  individuals. 

Completely  aside  from  the  constitutional  issue  involved,  this  is  an 
unnecessary  and  unwarranted  authorization  for  any  one  individual 
to  wield  arbitrary  power  over  decisions  of  school  boards  or  private 
individuals.  “Reasonable  grounds”  to  an  Attorney  General  may  be 
no  more  than  a figment  of  his  imagination,  especially  if  he  is  a politi- 
cally inclined  Attorney  General.  If  there  is  no  complaint  upon  which 
he  may  base  a decision  to  institute  legal  proceedings,  the  only  alter- 
native I see  is  a numerical  or  statistical  balance  of  students  based  on 
the  racial  makeup  of  the  community.  If  the  racial  balance  of  the 
students  in  any  school  district  is  not  to  the  liking  of  the  Attorney 
General,  then  tins  is  reasonable  grounds  for  him  to  institute  suit 
against  the  local  school  board,  if  he  sees  fit.  Such  a grant  of  authority 
to  any  officer  of  any  government  should  not  go  unchallenged. 

Paragraph  (b)  of  section  301,  which  authorizes  the  Attorney  Gen- 
eral to  bring  suit  against  individuals  for  their  individual  action  raises 
an  entirely  different  and  a muchTnore  important  constitutional  ques- 
tion because  it  deals  with  individual  action  rather  than  action  by  the 
State  or  under  color  of  law.  Thig  is  the  point  which  is  raised  so 
vividly  by  titles  IV  and  V.of  S.  3296,  and  I will  discuss  this  point 
in  connection  with  those  two  titles. 

Senator  Ervin.  Senator,  .since  you  have  reached  the  end  of  your 
discussion  of  title  III,  I will  ask  you  if  the  decision  of  the  Supreme 
Court  in  Brown  v.  Board  of  Ed/maMon  merely  holds  that  no  State 
can  bar  a child  from  a particular  school  on  the  basis  of  his  race,  and 
it  does  not  hold  that  the  14th  amendment  requires, integration  of  the 
races  in  public  Schools?/  , 

Senator  Thurmond.  ! The  chairman  hits  stated  exactly  wjiat  that 
decision  holds.  I might  say  that  neither1  that  decision  nor  any  other 
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decision  of  the  Supreme  Court  litis  been'  llanded/down,  tjutt'afiows 
tli©  Attorney  ‘ General  or  any1  official  t6‘  gbas  far  as  is  contemplated 
here.  No  decision  and  no  statute  today  on  the  lawbooks  of  this  Nation 
requires  integration,  forced  integration,  compulsory  integration  All 
that  the  decisions  hold,  all  that  the  statutes  hold  today,  is  that  there 
shall  be  no  discrimination.  1 , 1 

Now,  in  my  State,  for  instance,  the  children  are' allowed  to  choose 
the  school  which  they  desire  to  attend  and  there  is  no  discrimination, 
they  can  go  to  any  school  they  want  to.  But  if  you  pass  this  statute 
here,  as  proposed  by  the  Attorney  General,  then  the  Federal  Govern- 
ment can  require  forced  integration.  In  other  words,,  the  Attorney 
General  will  decide  which  students  can  go  to  which  schools.  The  au- 
thority of  the  school  selection  is  taken  out  of  the.  hands  of  the  school 
board,  is  taken  out  of  the  hands  of  the  parents,  is  taken,  out  of  the 
hands  of  the  student. . They  will  not  even  have  the  right  to  say  which 
school  they  want  to  go  to.  If  this  hill  passes,  there  will  he  no  dis- 
cretion left  with  them  back  there.  If  the  Attorney  General  sees  fit 
to  exercise  Ins  power  under  this  bill  and  decides  that  there  must  he 
integration  to  a certain  extent  or  a certain  degree  or  a certain  percent- 
age certain  students  have  to  go  there  to  accomplish  that. 

Senator  Ervin.  I will  ask  you  if  the  Brown  cas&  did  not  involve 
one  case  from  Clarendon  County,  S.C.,  another  case  from  Topeka, 
Ivans,,  and  another  case  from  Delaware.  And  I will  ask  you  if,  when 
that  Clarendon  County  case  was  remanded  after  the  decision  in  the 
Brown  cases,  if  Chief  J udge  John  J , Parker  did  not  write  a per  curiam 
decision,  in  which  he  expressly  stated  that  the  decision  in  the  Brown 
case  did  not  require  integration,  but  on  the  contrary,  merely  pro- 
hibited discrimination,  and  that  if  the  schools  of  a school '.district 
were  open  to  all  children,  regardless  of  their  race,  and  the  children 
elected  to  attend  separate  schools,  there  was  nothing  in  the  Con- 
stitution to  prevent  them  from  so  doing,  any  more  than  there  was 
to  prevent  them  from  attending  separate  churches. 

Senator  Thdrmond.  Chief  Judge  John  J.  Parker  did  write  such  a 
decision.  He  wrote  the  decision  clarifying  and  interpreting  that  Su- 
preme Court  decision  of  the  United  States  and  made  it  very  clear  that 
the  Supreme  Court  decision  of  the  United  States  did  riot,  require  inte- 
gration. It  merely  prohibited  segregation. 

Senator  Ervin.  And  I will  ask  you  if,  when  Brown  v.  The  Board 
of  Education,  of  Topeka,  was  remanded  to  the  Federal  three-judge 
district  court  sitting  in  the  State  of  Kansas,  that  three-judge  court 
did  not  also  hand  down  a decision  to  the  effect  that  the  Brown  er 
did  not  require  integration  of  schools,  but  merely  prohibited  fiis-. 
crimination  against  individuals? 

Senator  Thurmond.  That  is  exactly  what  the  decision  held,  and 
as  I stated  a few  moments  ago,  there  has  been  no  decision  of  our 
Supreme  Court,  the  Supreme  Court  of  the  United  States,  holding 
that  there  had  to  be  forced  or  compulsory  integration.  All  of  the 
decisions  have  merely  held  that  there  cannot  be  segregation. 

Senator  Ervin.  And  I will  ask  you,  since  those  cases  were  handed 
down,  if  there  has  not  Jbeen  a decision,  of  the  Federal  district  court 
sitting  in  the  State  of  Delaware,  exactly  to  the  same  effect? 

Senator  Thurmond.  The  decision  in  Delaware  was  of  a similar 
nature. 
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Senator  Ervin.  And  I will  ask  you  if  in  the  case  of  Beall  r.  Gary 
School  District  of  Indiana)  there  was  not  a district  court  decision  to 
exactly  the  same  effect?  , ......  . 

Senator  Thurmond.  The  holding  of  that  decision  was  the  same. 

Senator  Ervin,  And  I will  ask  you  if  that  decision  was  not  carried 
by  appeal  to  the  U.S.  court  of  appeals  for  the  circuit  having  juris- 
diction in  Indiana  and  if  that  circuit  court  did  not  affirm  that  decision. 

Senator  Thurmond.  They  affirmed  that  decision. 

Senator  Ervin.  And  after  that,  did  not  the  Sup  eme  Court  of  the 
United  States  refuse  to  giant  certiorari  to  review  tie  decision  of  the 
IT.S.  court  of  appeals? 

Senator  Thurmond.  That  is  correct,  which  in  effect  affirmed  their 

{irevious  decision  that  there  should  not  he  segregation.  It  did  not 
lold  that  there  must  be  compulsory  integration. 

Senator  Ervin.  I would  like  to  ask  you  if  it  is  not  a fundamental 
principle  of  our  law  that  a constitutional  right  is  a right, wliich  belongs 
to  an  individual  and  it  is  to  be  exercised  or  waived  according  to  the 
volition  of  the  individual. 


Senator  Thurmond.  That  is  a well  settled  principle  of  law. 

Senator  Ervin.  I will  ask  you  if  title  III  of  this  bill  does  not  in 
effect  and  purpose  rob  individuals,  parents,  schoolchildren,  and 
school  districtst  of  the  right  to  exercise  their  own  constitutional. right 
or  to  waive  their  constitutional  right.  It  confers  upon  one  public  offi- 
cial, the  temporary  occupant  of  the  office  of  the  Attorney  General  of 
the  United  States,  sitting  up  here  on  the  banks  of  the  Potomac  River, 
the  power  to  determine  whether  these  people  shall  have  the  power  to 
exercise  or  to  refrain  from  exercising  their  constitutinoal  rights?  In 


would.  be  to  preempt  the  righto  of  the  school  boards,  the  parents,  and 
the  children,  in  these  matters,  and  transfer  that  .power  to  the  Attorney 
General  of  the  United  States. 

Senator  Ervin.  How  can  you  reconcile  suoh  proposed  legislation 


determine  tor. themselves,  whether  tney  shall  exercise  or  ref  ram  from 
exercising  their  constitutional  rights,  but  that  on  the  contrary,  a Fed- 
eral official  who  is,  not  elected  by  anybody,  and  responsible  to  nobody 
except  the  President,  shall  haveQchat  seta  authority  for  the  people 
through  out  the  United  States?  / 

Senator  Thurmond.  Well,  the  preamble  to  the  Constitution  pro- 
vides, I think,  the  main  purpose  in  establishing  our  constitutional  form 
of  government,  to  preserve  liberty  to  the  people,  to  preserve  freedom 
to  the  people,  and  when  we  pursue  a course  like  this,  if  Congress  should 
. pass  this  bill,  jt  seems  to  me  f^hat  they  are  going  back  on  the  veiy  intent 
Of  our- forefathers' who  wrote  the  Constitution : to  preserve  the  liberty 
and  freedom  to  the  people,  Jn  fact, 'the  whole.  Constitution  of  the 
. United  States  was  written  on  the  theory  to!  protect  the  individual  from 
government,  because  the  greatest ; tyrant , in  history  lias  been  govern- 
metl.  : '■  r . ; ■ , 

Senator  Ervin.  Tbanhyouvery  much.  - 
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Senator  Thurmond,  Now  we  come  to  Title  tV:  The  ijp.using 
Provisions,  , : :/- 

Title  IV  of  S.  3296  purports  to  protect  the  right  of  every  persop  to 
be  free  from  discrimination  on  account,  of  race,  color,  religion,  or 
national  origin  in  the  purchase,  rental,  lease,  financing,  use,  and  occu- 
pancy of  housing  in  the  United  states.  Although  the  bill  itself  is  silent 
as  to  the  constitutional  basis  for  this  provision,  the  testimony  of  wit- 
nesses on  behalf  of  the  administration,  including  primarily  the 
Attorney  General,  has  sought  to  constitutionally  Justify  this  provision 
under  the  14th  amendment  to  the  Constitution  iinclthe  conimerce 
clause.  ' , 

The  first  concept  to  be  kept  in  mind  throughout  any  discussion  of 
this  title  is  that  the  subject  sought  to  be  regulated  and  the  matter  upon 
which  it  is  proposed  to  legislate  in  this  title  is  the  private  dealings 
between  individuals.  This  title  does  not  even  purport  to  have  applica- 
tion to  any  State  involvement  or.  involvement  by  any  official  person,  or 
body,  of  the  State.  The  right  to  hold  and  enjoy  property  is  a personal 
right  which  attaches  to  each  and  every  individual  in  this  country  under 
the  laws  aiid  traditions  established  by  the  laws.  Property  itself  has 
no  rights.  There  is  no  contest  here  between  what  could  be  termed 
“property  rights”  on  the  One  hand  versus  “personal  rights”  on  the 
other.  We  are  dealing  only  with  personal  rights  and,  in  this  specific 
case,  with  the  personal  right  to  hold,  use,  ana  enjoy  property. 

In  the  case  of  the  UJS.  v.  Dickinson , 331  U.S.  745  (1947),  the  Su- 
preme Court  held  that  property  is  “taken”  within  the  meaning  of 
the  Constitution—  ' ' ■ 

when  Inroads  are  made  hpon  the  owners’  use  of  It  to  an  extent  that,  as  between 
private  parties,  a servitude  has  been  acquired  efther  by  an  agreement  or  in 
course  of  tinm.  ' 

The  rights  which  a person  has  in  the  use  and  enjoyment  of  his  property 
include  a free  and  unfettered  decision  as  to  whom  he  will  rent,  if  he 
decides  to  rent,  and  to  whom  he  will  sell,  should  he  decide  to  sell.  This 
is  purely  a personal  decision  on  his  part  and,  as  we  shall  see;  there  is 
no  legally  enforceable  way  his  neighbors  or  any  other  individuals  can 
influence  his  decision  in  any  unconstitutional  manner/  [ 

The  most  celebrated  case  in  this  field,  and  certainly  the  landmark 
cose,  is  Shelley  v.  Kramer^  334  U.S.  1 (1948).  In  this  case,  the  judicial 
power  of  the  State  was  called  into  play  to  enforce  restrictive  covenants 
between  private  adjoining  landowners  which  discriminated  against 
prospective  purchasers  on  account  of  their  race.  The  Supreme  Court 
of  the  United  States  held  that  restrictive  covenants,  although  they 
were  purely  private  agreements,  could  not  be  enforced  in  the  courts 
since  an  attempt  to  do  so  would  involve  State  action.  : Speaking  for 
tbe  Court,  Chief  Justice  Vinson  said : 

These  arc  not  cases,  as  has  been  suggested,  in  which  the  States  have  merely 
abstained  from, action,  leaving  private  individuals  free  to  impose  such  restrictions 
as  they  see  fit.  Rather,  these  are  cases  in  which  the  States,  have  made  available 
to  such  individuals  the  full  coercive  power  of  the  Government  to  deny  to.petitlon- 
ers,  on  the  grounds  of  race  or  color  the  enjoyment  of  property  rights  In  premises 
which  petitioners  are  willing  and  financially  able  to' acquire  and  fthlch  the 
grantors  are  willing  to  selJL  / > 

The  Attorney  Geiioral  has  relied  very  heavily  upon  this  caso  to  sub- 
stantiate his  claim  of  constitutionality  of  this  provision  of  S.  8296. 
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This  ease  should  give  him  no  solace,  for  it  is  clear  from  even  a casual 
reading  of  ft;  that  the  object  of  the  14th  amendment  is  State  action^  and 
what  is  sought  to  be  controlled,  by  this  legislation  is  purely  private 
action. 

The  Supreme  Court  has  consistently  held,  beginning  with  the  Civil 
Bights  Cases  in  1883,  and  down  to  the  present  time,  that  the  14th 
amendment  is  directed  only  toward  State  action  and  does  not  apply  to 
acts  of  individuals  in  their  individual  capacity.  In  1883  in  the  Civil 
Rights  Cases , the  Supreme  Court  said — 

that  Congress’  power  under  section  & (of  the  Fourteenth  Amendment)  is  confined 
to  the  adoption  of  "appropriate  legislation  for  correcting  the  effects  of  * * * pro- 
hibited State  law  and  State  acts,  and  thus  to  render  them  effectually  null,  void, 
and  innocuous. 

In  1948,  in  Shelley  v.  Kramer , the  Court  said  that — 

the  principle  has  become  firmly  embedded  In  our  constitutional  law  that  the 
action  inhibited  by  the  first  section  of  the  Fourteenth  Amendment  is  only  such 
' as  may  fairly  be  said  to  be  that  of  the  State.  That  Amendment  erects  no  shield 
against  merely  private  conduct,  however  discriminatory  or  wrongful. 

As  recently  as  March  28, 1966,  ‘the  Supreme  Court,  in  U.S.  v.  Guest, 
said : 

It  is  a commonplace  that  rights  under  the  equal  protection  clause  Itself  arise 
only  where  there  has  been  Involvement  of  the  State  or  of  one  acting  under  the 
color  of  Its  authority.  The  equal  protection  clause  does  not  * * * add  anything 
to  the  rights  which  one  citizen  1ms  under  the  Constitution  against  another  “(IM. 
V.  Cruikshank,  92  0.S.  542, 554-555. 

As  Mr.  Justice  Douglas  more  recently  put  it:  “The  14th  amendment 
protects  the  individual  against  State  action,  not  against  wrongs  done 
by  individuals,”  (Citations  omitted.)  This  has  been  the  view  of  the 
Court  from  the  beginning.  “It  remains  the  Court’s  view  today.” 

There  are  various  citations  on  this  point  that  are  unnecessary  to  give 
here. 

Since  it  is  Obvious  that  title  IV  of  this  bill  is  aimed  at  only  private 
action  and  does  not  purport  to  be  concerned  with  State  action,  it  is  not 
appropriate  legislation  or  constitutional  legislation  under  the  14tli 
amendment, 

The  Attorney  General  cites  also  the  commerce  clause  of  the  Con- 
stitution ns  constitutional  authority  for  this  proposal.  The  commerce 
clause  of  the  Constitution  reads  as  follows : 

The  Congress  shall  have  power  * * * to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  States,  and  with  the  Indian  tribes. 

That  is  the  full  commerce  clause! 

Admittedly,  the  commerce  clause  lias  been  cited  ns  authority  for  far- 
reaching  legislative  enactments  in -recent  years.  If  it  does  indeed  au- 
thorize Congress  to  regulate  private  action  dealing  with  tlie  sale  or 
rental  of  real  property  situated  wholly  within  the  borders  of  one  State, 
then  there  is  no  field  of  endeavor  which  Congress  cannot  control  under 
the  authority  granted  in  this  clause.  There  is  no  question  in  my  mind 
but  that  such  an  elastic  view  exceeds  the  power  intended  to  be  granted 
Congress  by  the  framers  of  the  Constitution.  Had  they  intended  other- 
wise, the  framers  of  thp  Constitution  certainly  would  not  have  gone  to 
the  time  and  trouble  of  delineating  certain  specific  grants  of  power  to 
Congress.  This  would  have  been  completely  unnecessary,  because  such 
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an  all-encompassing  interpretation  of  the  commerce  clause  would  have 
obviated  the  necessity  for  any  other  grants  of  power*.  I cannot  ascribe 
to  the  framers  of  the  Constitutipn  a willf ul  intent  to  make  a futile  ges- 
ture to  limit  Congress  power  by  specifically  authorizing  fields;  of  legis- 
lation while  granting  such  pervasive  power  in  one  single  clause.  - j ; 

I am  frank  to  admit  that  I donotknow how  the  Supreme  Court,  as  it 
is  today  composed,  would  rule  on  this  issue.  I do  know,  however,  that 
it  is  the  duty  and  the  obligation  of  each  Member  of  Congress,  accord- 
ing to  the  oath  he  took  upon  assuming  his.  duties  in  Congress,  to  weigh 
each  piece  of  legislation  presented  to  him  on  the  scales  of  the  Constitu- 
tion. If  he  finds  a lack  of  authority  under  the  Constitution,  lie  must 
rote  against  that  proposal.  . 

Under  po  theory  of  either  the  commerce  clause  or  the  14th  amend- 
ment do  I find  constitutional  authority  to  deprive  any  individual  of  his 
basic,  inherent  right  to  hold,  use,  and  enjoy  private  property.  . 

Senator  Ervin;  Senator^  does  not  the  pertinent  part  of  the  14th 
amendment  merely  prohibit  three  certain  types  of  action  by  States; 
namely,  actions  by  States  which  deprive  persons  of  the  privileges  and 
immunities  of  Federal  citizenship,  actions  py  States  which  deprive  per- 
sons of  due  process  of  law,  and  actions  by  States  which  deprive  persons 
of  equal  protection  of  the  law  ? ' ; r 

Senator  Thdhmonq,  'there  is  no  question  in  my  mind  that  that  is.  the 
meaning  and  intent  of  the  14th  amendment,  and  the  decisions  of  the 
courts  have  uniformly  held  that  down  tlirough  the  years. 

Senator  Ervin,  Does  not  the  fifth  section  of  the  14th  nmendment 
merely  authorize  Congress  to  enact  legislation  which  is  appropriate  to 
- enforce  the  provisions  of  the  14th  amendment?  , 

Senator  Thurmond.  That  is  correct. 

Senator  Ervin.  And.  those  provisions  relate  solely  to  State  action 
and  not  to  the.&ctjpn  of  individuals? 

Senator  Thurmond.  That  is  exactly  correct. 

Senator  Ervin.  And  I will  ask  you  if  the  legislative  history  of  the 
14th  amendment  does  not  show  that  it  was  carefully  drawn  for  the 
purpose  of:  restricting  its  application  to  State  action  and  to  exclude 
individual  action? 

Senator  Thxjrhoxd.  I do  not  think  there  is. any  question  but;  that 
the  interpretation  placed  upon  it  by  the  able  and  distinguished  chair- 
man of  this  subcommittee  is  absolutely  correct. 

Senator  Ervin.  Now,  you  stated  a moment  ago,  did  you  not,  that 
every  decision  interpreting  the  14th  amendment,  from  the  time  of  its 
ratification,  down  to  the  present  moment,  has  held  that  these  provisions 
of  the  14th  amendment  are  merely  prohibitions  upon  State  actions  and 
do  not  reach  the  actions  of  individuals,  no  matter  how  wrongful  those 
actions  of  the  individuals  are,  unless  State  action  is  involved  also? 

Senator  Thurmond.  < I do  not  see  how  any  other  interpretation  could 
be  reached,  and  the  decisions  of  the  Court  affirm  that  position. 

Senator  Ervin.  Could.  you  tell  me  how  any  man  can  take  the  words 
of  the  14th  amendment,  just  from  the  standpoint  of  the  plain  meaning 
of  the  English  language,  and  attribute  to  them  any  meaning  other 
than  that  they  affect  State  action  as  contradistinguished  from  indi- 
vidual action  f 1 

Senator  Thurmond.  I do  not  see  how  they  could  do  so,  especially 
anyone  who  has  studied  law  or  been  admitted  to  a bar. 
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' Senator  Ervin.  Do  you  not  agree  with  me  -that  you  would  have  to 
distort  and  pervert  the  plain  meaning  of  the  i4th  amendment  stiid  the 
uniform  interpretation 'placed  upon  the  l4tK  aiheiidmentto  teacnthe 
conclusion  that  you  can  redch  the  action  of  private  individuals  under 

jkJ  ■ ■ i . f : t?r* ; j \ r' 1 cl 

Senator  ThurmonD.  I think!  you  would  Have  to  cbmplf&el^  'destroy 
the  purpose  those  who  wrote  the  14th  amendment  had  in  mind  when 
it  was  written.  " - “ ‘ ^ : ,ul!  f-  ;;  1 ;iJ  1 1 ' 

Senator  Ervin,  The  alleged  discrimination  in  the  sole  or  rental  of 
houses  is  purely  individual  action,  Is  it  not? 1 ; 1 ,:1  t:!  1 ’ 1,1 0 b 1 J ’ 

Senator  Thurmond.  Exactly.  ■ 1 ! ‘ 

Senator  Ervin.  I will  ask  you  if,  under  the  decision  in  Shelley  v; 
€ ramerj  any  man  of  any  race  can  purchase  a dwelling  house  or  rent 
a dwelling  house  in  anyplace  anywhere  in  the  United  States,  if  lie  can 
find  a person  who  is  wiflingto  sell  or  to  rent  to  him  ? 

Senator  Thurmond,  Exactly,  and  no  State  action  prohibits  that 
That  is  entirely  up  to  the  individual  who  owns  the  property.  Now,  to 
show  yCu  how  asinine  this  is,  suppose  a young  married  man  would  be 
called  in  the  service.  Suppose  ms  wife  would  decide  that  she  would 
like  to  stay  with  her  parents  while  her  husband  is  away  during  the 
war  in  Vietnam,  say.  They  decide  to  rent  the  home  for  the  2 years  he 
is  away.  Under  this  proposed  bill,  the  wife  would  not  have  the  right 


those  2 years.  She  would  be  forced  to  lease  it  maybe  to  people  she 
would  prefer  not  to  lease  it  to.  • ^ 

Well,  certainly  a person  who  owns  a piece  of  property,  where  it  is 
their  property,  their  private  individual  property,  their  home,  their 
castle,  where  they  live  when  the  husband  is  not  at  warj  should  have  the 
right  to  look  around  and  select  some  .person^Vho  wottld  protect  the 
house,  who  would  not  abuse  the  house,  who  would  protect tpe  furniture, 
who  would  maybe  look  after  the  lawn  being  mowed  and  lookaf  ter  the 
shrubbery  being  fertilized  and  Cultivated  and  would  protect  the  prem- 
ises in  general,  and  to  think  that  she  would  have  to  rent  it  to  someone 
she  does  not  want  to  is  unheard  of  and  unthinkable,  and -in  my  lan- 
guage, it  is  purely  un-American.  This  deprives  people  of1  their  free- 
dom and  it  is  very  difficult  to  conceive  of  miny  instances  that  go 
further  than  this  in  depriving  people  of  their  freedom  in  this  country. 

Senator  Ervin,  I will  ask  you  if  section  403  .Of  this. 'bill  does  not 
make  it  unlawful  for  an  owner  ortnanager  to  refuse  to  relit  a dwelling 
to  any  person  because  of  religion  ?/  . 7 ■ ' ( 

Senator  Thurmond.  That  is  what  the  bill  provides.  ; ' 

Senator  Ervin.  Now,  in  the  State  of  North  Carolina,  members  of 
the  Methodist  Church  have  raided  contributions  and  have' erected  a 
home  in  which  they  rent  apartments  to  elderly  members  Of  the  Metho- 
dist Church,  and  particularly  to  retired  ministers  of  the  Methodist 
Church . And  the  Presbyterians  in  North 1 Carolina  have  raised  cori- 
tributions  and ; erected;  a home  for  like  purpose  for  elderly  Presby- 
terians and  retired  Presbyterian  ministers  and  their  families.  And 
tile  Jewish  people  of  North  Carolina  now  are  in  the,  process  of  erecting 
a similar  home  for  elderly  members  of  the  Jewish  religion;  T will 
ask  you  if,  under  this  bill,  a person  of  any  other  religion ;or  ia  person 
of  no  religion  of  The  requisite  age  could- hot  Cojhpelthe  Presbyterians 
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to  rent  him  an  apartment  in  the  Presbyterian  home,  or  the  Methodists 
to  rent  him  an  apartment  in  the  Methodist  home  or  the  Jewish; people 
to  rent  him  an  apartment  in  the  Jewish  home  I ' ‘ ^ ; 

! Senator  Thurmond:  It  this:  propose  hill  passes,  1 do  hot  see  how 
tlie  Methodists  could  refuse  renting  or  leasing  their  property  to  an 
ntheist,  an  agnostic,  a Buddhist,  6r  any  other  person  who  caipe  along 
and  wanted  to  rent  it.  : ; ‘ . . 1 . 

Senator  Ervin.  Do  vou  not  'believe  that  this  section  is  not  only 
against  commonsense,  out  it  is  a denial  of  the  right  to  freedom  of 
religion  guaranteed  in  the  first  amendment,  and  the  right  to  freedom 
of  association,'  which  is  also  guaranteed  in  the  first  amendment? 

Senator  Thurmond.  I do  not  think  there  is  any  question  about  it, 
I think  it  is  a direct  violation.  - 

Senator  Ervin.  You  have  mentioned  the  fact  that  the  Attorney 
General  says  this  can  be  justified  under  the  commerce  clause.  Is  not 
a dwelling  real  estate  in  law,  and  is  it  not  something  that  is  fixed  and 
immobile  ? Is  that  not  the  characterization  of  real  estate  as  distin- 
guished from  personal  property  ? 

Senator  Thurmond,  i have  always  considered  it  so,  and  I think  the 
public  generally  has.  . . 

Senator  Ervin.  Have  you  ever  seen  any  real  estate  moving  in  in- 
terstate and  foreign  commerce? 

Senator  Thurmond.  No,  I have  never  been  in  an  earthquake  in 
which-teal  property  was  moved  from  one  State  to  another.  - ; 

Senator  Ervin.  Outside  of  the  fact  that  on  occasion,  youinay  have 
seen  a'  little  dust  fall  across  the  State  line  in  a storm,  you  have  never 
seen  real  estate  of  ■ any1  character  moving  in  commerce,  have  you  ? > 1 
Senator  Thurmond.  That  is  correct.  : • 

Senator' Ervin1.  Can  ■you 1 reconcile  the  theory  that ; the  commerce 
clause  would  justify  shch  legislation  with  thepliinwords  of  the  Eng- 
lish language  hi  which' it1 is  expressed?-  1 1 ■ : ■' t' 

Senator  Thurmond.1  It  is  unthinkable  to  me.  The  only  way  in 
which  real  estate1  Cfin 'mote  from  one  State  to  another  is  for  them  to 
change  the  State  line.  >•  : ; i ,j  , ‘ / i ! 

Senator  Ervin1.’  Do 'you  agree  with  me  that  the  commerce  clause  is 
subject  to  limitations  of  the  Constitution  such  no  those  relating  to  de- 
priving persons  of  property  without  due  process  of  law  and  such  as 
those  relating  to  condemnation  of  private  property  for  public  use  ? ! 

Senator  Thurmond.  I thoroughly  agreCi  with  theohamnan.  Ithink 
there  is  no : question  abou  t this  proptoal  here  Wing  unconstitutional, 
from  any  huihber  of  ahgles  that  might  be  considered.  1 r ■ - 7 ' ‘ p 

Senator  Ervin.  I will  ask  you,  despite’ the  fact  that  there  is  a recog- 
nized principle  that  allows  the  State  to  regulate  the  use  of  property  for 
police  purposes;  has  it  not;  been  held  by  the  decisions  that  the  due 
process  clause;  of ’the  5th  amendment'  and  the  due  process  clause  of  the 
Hth  amendmen  t protect*  the  owner  in  the  use  Of  his  property  and  thrtfc 
under  these  decisions;  the property  does  not  consist  solely  bf  tile  tangi- 
ble property^  biit  conmsts  alsb  of  the  attributes  of  property  Ouch  as  the 
right  to  usfe  it  ns  one  pleases  and  the  right  to  sell  it  to  whbm  one  pleases 
and  the  rightto  rent  it  to  whom  one  pleases?  : ‘ 

Senator  Thurmond.  That  is  correct,  and  I think  that  is  well  illus- 
trated in  condemnation  cases,  where  there  is  a separation,  for  instance. 
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If  ft  State  condemns  aportion  of  a man’s  property,  he  can  get  damages 
not  only  fortthe  part  taken,  but  damages  to  the  rest  of  the  property  be- 
cause or  thepartial  taking.  • : ^ . 

. SenatorERViN.  Now*  do  you  not  agree  with  me,  that  under  the  deci- 
sions, when 'the  attempt  is  made  by  law  to  curtail  one  of  the  attributes 
of  property,  such  as  the  right  to.  sell  the  property  or  the  right  to  lease 
the  property,  that  the  courts  hold  it  is  a deprivation  of  due  process 
of  law  I ’ ■ . ' 

Senator  Thurmond.  I do  not  think  there  is.  any  question  about  it 
Senator  Ervin.  I will  ask  you  another  thing  with  reference  to  the 
provision  of  the  fifth  amendment  which  says  that  no  privateproperty 
shall  be  taken  for  public  use  except  upon  the  payment  6f  just  com- 
pensation. Is  it  not  a fundamental  principle  of  interpretation  of  all 
writings,  regardless  of  whether  they  be  constitutions  or  statutes  or 
private  contracts,  that  the  expression  of  one  thing  is  the  exclusion  of 
another? 

Senator  Thurmond.  That  is  right. 

Senator  Ervin.  And  do  you  not  agree  with  me  that  when  the  fifth 
amendment  says  no  private  property  shall  be  taken  for  public  use  ex- 
cept upon  the  payment  of  just  compensation,  that  expression  excludes 
any  idea  that  the  Constitution  authorizes  the  taking  of  private  prop- 
erty for  pri  vnte  use  under  any  circumstances  ? 

Senator  Thurmond.  In  my  opinion,  it  certainly  does. 

Senator  Ervin.  I have  observed  in  the.  North,  the  South,  the  East, 
and  the  West  that  where  people  select  associates  for  themselves  and  for 
their  children  of  immature  years,  they  virtually  always  select  members 
of  their  own  race  or  tlisir  own  religion.  lias  that  not  been  your 
observation? 

Senator  ThurMond.  % think  that  is  true,  and  I think  it  is  natural 
that  generally  people  would  prefer  to  be  with  people  of  their  own 
religion  or  their  own  race.  That  does  not  mean  discrimination  when 
I say  that.  I do  not  believe  in  discrimination,  But  I do  bitterly  op- 
. pose  actions  that  destroy  the  freedom  of  the  people,  the  right  of  the 
individual  to  make  his  choice. 

Senator  Ervin,  Do  you  not  think  that  a very  strong  case  can  be 
made  for  the  proposition  that  men  segregate  themselves  in  society 
on  the  basis  of  race,  on  the  basis  of  the  natural  law  that  like  seeks 
like  rather,  than  dissimilar? 

Senator  Thurmond,  Well,  I think  so.  . 

Senator  Ervin.  Do  you  not  think  that  this  is  the  explanation  as 
to  why,  in  so  many  of  the  Northern  States  we  have  de  facto  segrega- 
tion in  residential  communities?  ,■ 

Senator  Thurmond.  Well,  there  is  no  question  about,  it.  There 
is  much  more,  integration  in  the  South  in  living,  housing,  and  so  forth, 
than  there  is  in  the  North.  If  you  go  to  New  York  City,  you  will  finu 
most  of  the  Negroes  living  in  Harlem.  If  you  go  to  Detroit,  you  will 
find  most  of  the  Negroes  there  living  in  a certain  section.  If  you 

fo  to  Chicago,  you  will  find  most  of  them  there,  I believe,  to  the 
last  Side,  I presume  they  are  happy  to  be  among  people  of  their  ‘ 
own  race.  ' , 
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Senator  Ervin.  Since  every  person  is  free  to  purchase  a home  in 
any  community  where  lie  can  find  a willing  seller*  do  you  hbt;  infer 
that  these  residential  patterns  have  been  established  by  the  will  of 
the  people?  ^ : , . / 

Senator  Thurmond.  I think  it  is  the  desire  of;  the  people  to  have 
it  that  way.  Otherwise,  it  would  be  different,  because  if  anybody 
wants  to  sell  or  anybody  wants  to  buy?  if  both  parties  are  Willing, 
then  it  is  purely  a private  agreement,  it  is  private  property.  It  is 
an  understanding  between  two  individuals. ! 

Senator  Ervin.  And  do  you  not  believe  that  this  has  been  the  result 
of  the  working  of  the  free  enterprise  system  and  the  result  of:  the 
working  of  freedom  on  the  part  of  people  to  select  places  where  they 
wish  to  live? 

Senator  Thurmond,  I think  so.  I think  such  a policy  is  followed 
by  the  people  because  that  is  what  they  prefer. 

Senator  Ervin,  And  do  you  not  agree  with  me  that  this  is  a de- 
cision which  ought  to  be  made  by  the  people  as  individuals  in  exercis- 
ing freedom  rather  than  by  compulsion  by  the  power  of  Federal  laws? 

Senator  Thurmond.  I think  to  compel  them  to  do  otherwise  is 
depriving  the  people  of  their  freedom.  . 

Senator  Ervin.  Now,  one  provision  I wish  to  call  your  attention 
to  is  subsection  (c)  of  section  406 : 

Tlie  court  may  grant  such  relief  as  It  deems  appropriate,  including  a per- 
mnnent  or  temporary  Injunction,  restraining  order,  or  other  order,  and  may 
Award  damages  to  the  plaintiff,  including  damages  for  humiliation  and  mental 
pain  and  suffering,  and  up  to  $500  punitive  damages. 

I will  ask  you  if,  under  this  provision,  damages  for  humiliation 
and  mental  pain  and  suffering  cannot  be  unlimited? 

Senator  Thurmond.  Well,  it  limits  general  punitive  damages  to 
$500,  but  it  leaves  unlimited  damages  for  humiliation  and  mental 
pain  and  suffering. 

Senator  Ervin.  I will  ask  you  if  this  is  not  an  unusual  provision 
in 'that  it  says  the  court  may  grant  such  relief  as  it  deems  appro- 
priate. I will  ask,  you  if,  under  that,  the  court  cannot  grant  any 
kind  of  relief  the  court  sees  fit,  with  no  limitation  whatever. 

Senator  Thurmond.  That  appears  to  be  the  case  as  the  bill  is  now 
worded.  ■ ■ 

Senator  Ervin.  Does  that  not  permit  tyranny  upon  the  bench? 
Senator  Thurmond.  Well,  I think  if  this  bill  passes,  there  is  goingto 
be  tyranny.  And  I think  it  would  allow  a judge  to  engage  in  tyran- 
nical acts,  if  it  passes. 

Senator  Ervin,  Do  you  not  agree  with  me  that  one  of  the  reasons 
we  attempted  to  establish  a free  republic  over  here  was  because  we  did 
not  like  tyranny  upon  the  throne  ? 

■ Senator  Thurmond.  That  is  the  reason  our  forefathers  came  to  this 
country  originally.  They  came  here  seeking  freedom  and  that  is  the 
reason  they  seceded  from  Great  Britain,  because  Great  Britain  was 
practicing  tyranny  on  them  and  depriving  them  of  that  freedom. 

Senator  Ervin,  Do  you  see  much  choice  between  tyranny  on  the 
throne  or  tyranny  on  the  bench. 

Senator  Thurmond.  I /do  not  think  it  makes  mucli  difference  if 
tyranny  comes  from  one  source  or  another.  If  people  are  deprived  of 
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theirs  freedom,  or  tyranny’s  is  practiced  against  the  people  and  their 
rights,  it  is  tyranny^  regardless  of  whether  it  is  their  own  government 
or  from  whatever  source  it  comes:  ■ ! . ■ • 

Senator  Ervin.  Do  you  not  agree  with  me  that  any  fair  system  of 
jurisprudence  would  give  the  same  rights  to  litigants  on  both  sides  of 
the  case  and  thereby  Accomplish  impartial  justice?.  ■ , . , , 

. Senator  Thurmond.  Well,  I was  always  brought  up  to:  respect  the 
courts  and  to  look  at  a judge  in  a robe  in  the  view  that  here  is  an  im? 
partial  person  and  to  walk  into  court  and  feel  that  here  is  an  im- 
partial tribune.  The  only  purpose  in.  the  person  going  into  court  is 
to.  get  justice..  If  they  do  not  get  justice  in  the  oourt,  we  might  as  well 
tear  down  the  courthouse  and  abolish  all  court  officials.  - 

Senator  Ervin.  Do  you  not  agree  with  me  that  the  court  should  be 
as  much  concerned  with  doing  justice  to  the  defendant  as  to  the  plain- 
tiff? 

Senator  Thurmond.  That  has  always  been  my  opinion. 4 I was  cir- 
cuit judge  about  8 years.  About  half  of  that,  I was  in  World  War  II, 
but  I think  our  people  generally  in  South  Carolina  felt  that  when  they 
went  into  a court,  they  received  justice. 

Senator  Ervin.  I invite  your,  attention  to  subsection  (b)  of  section 
406,  on  page  28,  which  provides  that — 

upon  application  by  the  plaintiff,  and  in  such  elrciunstarices  as  the  court  may 
deem  just,  a court  of  the  United  States  in  which  a civil  action  under  this  section 
has  been  brought  may  appoint  at  attorney  for  the  plaintiff  and  may’ authorize 
the  commencement , of  a civil  action  without  the  payment  of  fees,  costs, : or 
security. 

You  note  there  is  an  absence  of  any  provision  for  the  court  to  appoint 
an  attorney  for  the  defendant.  ! / \ . 

Senator  Thurmond.  This,  in  effect,  would  provide  that  the  Govern- 
ment would  furnish  a lawyer  for  the  plain  tiff.  . ; 

Senator  Ervin.  But  not  for  the  defendant?  : 

Senator  Thurmond.  But  not  for  the  defendant,  which  to  my  way.  of 
thinking  is  discrimination  in  itself^  . , ' . 

Senator  Ervin.  If  a widow  rented  a room,  in  her  dwelling  house  for 
the  purpose  of  keeping  soul  and  body  together  and  somebody  she  did 
not  .want  to  rent  to  demanded  that  she,  rent*  to  them,  the  Federal  court 
could  furnish  the  attorney  for  the  would-be  renter  but  not  for  the 
widow?  - 

. Senator  Thurmond.  That  is  correct. 

Senator  Ervin.  I would  like  you  to  note  another  legal  monstrosity 
in  this  bill.  V 

Subsection  (d)  of  section  406*  page  29 : - . 

The  court  may  allow  a prevailing  plaintiff  a reasonable  attorney’s, fee  as  part 

of  the  costs,  r . .r  r ■ ' J l 

Do  yon  think  it  is  fair  to  Allow  the  prevailing  plaintiff  to  recover 
an  attorney  fee  and  not  allow  the  prevailing  defendant  to  recover  an 
attorney  fee?  ^ . 

t Senator  Thurmond.  ' Well,  Mr.  Chairman, It  appears  that  the  whole  , 
bill  is  written  in  it  manner  that,  initially,  prohibits  objective  and 
impartial  treatment  tpall  involved,  Tliisj  I think^iS  another  instance 
of  a,]  lowing  thei  plaintiff  a reasonable  attorney’s  fee  and  not  .allowing 
the  defendant  iiTenepiiable  attorney’s  fee.  ' ' ' ; 7 

Senator  Ervin.  In  a sense,  it  creates  a legal  difficulty  against  the 
defendant  and  not  against  the  plaintiff.  , / 
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Senator  Thurmond  . It,  appeals  that  is  the  way,  the-  bjll,  is  .written. 
Senator  Ervin;  . In  so , doing,  it  favors  ope  side  and  discriminates, 
against  another.  Doyou  not  think  that  that  makes  a, mockery- of; 
justice?.  ■■■  i.  , • -i*.'  > 

Senator  Thurmond.  There  is  no  question  about  it.  Wlien,.  there -is, 
no. objectivity  in, the, courtroom,  then  lltcre  is  no  justice,  ; 

Senator  Ervin.  Is  it  not  a general  principle  of  law  that  each  party) 
ordinarily  nayp  his  own  cbujnsel?  ■ ■ , ' . - ■ i , 

Senator, Thurmond.  That  is  correct.  ; *,  ; 

Senator  Ervin.  Is  it  not  also  a general  policy  of  law  that  the  Gov- 
ernment does  not  fay  or.  stirring  up  litigation  and  they  do  not  haye 
laws  in  the  States  for  that  purposes  i 

Senator  Thurmond,  That  is  true.  That  has  been  the  custom 
through  the  history  of  this  country.  . ^ . : 

Senator  Ervin.  Do  you  npt  think  it  is  bad  public  policy  to  stir  up 
litigation  by  inducing  or  offering  inducement  to  . lawyers  to  bring 
suits? ' ....  ■ 

Senator  Thurmond.  I think  it  is  a heinous  procedure.  ■ 

Senator  Ervin.  Do  you  not  think  they  should  look  to  their  own 
clients  for  fees  rather  than  to  others’  clients? 

Senator  Thurmond.  I do. 

I now  proceed  with  Title  ,V : Criminal  Law  Provisions  for  Private 
Interference  of  Private  Action.  , < . - 

Title  V of  S.  3296  would  make  it  a Federal  crime  for  any  private 
individual  to  injure,  intimidate,  or  interfere  with,  or  attempt  to  do 
any  of  the  foregoing,  to  any  person  because  of  his  race,  color,  religion, 
or.  national  origin  while  he  is  engaged  in  certain  specified  activities.1 
The  activity  specified  is  that  activity  which  is  usually  associated  with 
asserting  constitutional  or  “civil”  rights.  , 

This  provision  represents  a radical  new  departure  in  Federal  crimi-: 
nal  law.  It  establishes  a Federal  protectorate  based  on  a combination 
of  events  which  include  both  who  the  person  is  and  what  he  is  engaged 
in  doing. ; , ■ r : 

Once  again,  there  is  no  recitation  in  the  act  of  the  constitutional  , 
authority  for  this  radical  proposal,  hut  the  testimony  so  far  given  to 
this  subcommittee  reveals  tti^it  it  is  somehow  supposed  to  be  grounded 
in  the  14th  amendment,,.  In  my  discussion  of  the  immediately  pre* 
ceding  section  of  S.  3296,  1 covered,  quite  conclusively,  I believe,  the- 
concept  that  the  14th  amendment,  is  directed- toward  State  action,  and 
State  action  only,  There  is  ho  attempt  in  title  V to  allege  any  Slate 
involvement  or  any  conspiracy,  which  is  the  subject  of  18  TJ.S.O.  £141. 
This  provision  of  the  bill  is  directed  toward  direct  private  action,  - 
In  his  testimony,  the  Attorney  General  relied  in  very  large  measure 
upon  the  recently  decided  Guest  case.  The  decision  in  this  case,  which 
is  entitled  “United  States,  Appellant  v.  Herbert  Guest  et.al?,  was. 
handed  down  by  the  Supreme  Court  on  March  28  of  this  year.  In. 
that  case,  sis  defendants  were  indicted  under  the  provisions  of,  18 
U.S.C.  $41,  as  .having  conspired  to  injure,  oppress,  threaten,  or  intimi- 
date a citizen  iii  the  free  qjieroiseor  enjoyment  of  a right  or  privilege 
secured  to  him  by  the  Constitution  oi*  laws  of  the  tfhited  Slates.  .iTfie 
defendants  moved;  to  dismiss  the  indictment  and  the  Federal  district, 
court  grafted  the  motion  and  dismissed  the  indictmont  as  to.  all  .silt, 
defendants  and,  on  accounts.  : , , ) . , 
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Inbrief,  the  Supreme  Court’s  action  ivas  to  remand  the  case  to  the 
district  court  with  instructions  for  them  to  consider  certain  para- 
graphs of  the  indictment.  At  the  outset  of  the  case,  hbweverj  the 
Court  noted  in  very  specific  and  clear  language  that  “we  deal  here 
with  issues  of  statutory  construction,  not  'with  issues  of  constitutional 
power.”  I have  already  quoted  at  length  from  a crticial  portion  of 
the' Court’s  decision  in  the  G\mt  case,  which  reinstates  and  reffirms 
the  basic  concept  that  the  14th  amendment  prohibits  discriminatory 
action  on  the  part  of  the  States  only  and  not  by  private  individuals. 
It  is  true  that  there  is  some  indication  that  some  few  of  the  Justices 

Suestion  the  breadth  of  power  granted  to  Congress  under  section  5 of. 

io  14th  amendment.  In  the  concurring  opinion  of  Mr.  Justice  Cl  art, 
in  which  he  was  joined  by  Mr.  Justice  Black  and  Mr.  Justice  Fortas, 
the  following  language  is  found : 

it  is,  I believe,  appropriate  and  necessary  under  the  circumstances  here  to  say 
that  there  no w can  be  no  doubt  that  the  specific  language  of  section  6 empowers 
the  Congress  to  enact  laws  punishfng  all  conspiracies — with  or  without  State 
action— that  interfere  with  14th  amendment  rights. 

Also,  the  opinion  of  Mr.  Justice  Brennan,  joined  in  by  the  Chief 
Justice  and  Mr.  Justice  Douglas,  contains  the  follbw  language: 

A majority  of  the  members  of  the  Court  express  the  view  today  that  section  5 
empowers  Congress  to  enact  laws  punishing  all  conspiracies  to  Interfere  with 
the  exercise  of  14th  amendment  rights,  whether  or  not  State  officers  or  others 
acting  under  the  color  of  State  law  are  implicated  in  the  conspiracy. 

TJ ie  Attorney  General  seizes  upon  this  language  in  the  concurring 
opinions  to  fortify  his  contention  that  the  Supreme  Court  would  up- 
hold title  A7  against  a cl  large  of  unconstitutionality.  I do  not  so  in- 
terpret these  opinions.  First,  in  both  instances,  the  word  “conspira- 
cies” is  used.  Title  V does  not  authorize  prosecution  for  conspiracies. 
It  is  a straight,  criminal  statute  directed  toward  the  criminal  act  itself. 

Second,  the  Justices  hedged  their  opinions  by  referring  to  “14th 
amendment  rights.”  This  necessitates  an  inquiry  as  to  just  what  are 
“14th  amendment  rights.”  The  14th  amendment  begins,  in  almost 
every  clause,  in  a way  that  leaves  no  doubt  that  it  applies  to  every 
clause,  “No  State  shall.”  Thereforet  it  is  clear  that  14th  amendment 
rights  are  prohibitory  upon  State  action,  and  State  action  only.  Title 
V is  applicable  to  private  action  and  contains  not  even  the  slightest 
pretense  that  State  action  need  be  involved. 

Under  all  the  precedents  of  the  Supreme  Court,  title  V of  S.  3296 
is  unconstitutional.  Even  if  there  were  a constitutionally  valid  argu- 
ment in  its  favor,  it  is  subject  to  the  most  serious  question.  AArould 
Congress  be  wise  in  creating  a speciaj  class  of  protectorate  depending 
solely  upon  who  the  person  is  and  wKat  lie  might  be  engaged  in  doing 
at  the  time  of  the  alleged  crime?  I think  not.  Such  a proposal  would 
establish  a bad  precedent  and  could  very  well  lead  to  other  proposals 
of  this  nature  which  would  create  a Federal  police  state,  which  none 
of  us  wants, 

Mr.  Chairman,  may  I make  emphatically  clear  that  I have  no  inter- 
est in  protecting  criminals  from  prosecution  for  their  crimes.  They 
should  be  prosecuted  to  the  full  extent  of  the  law.  I do  have  an  inter- 
est, however,  and  a Very  peep  one,  in  protecting  the  Constitution  from 
either  well-meaning  or  willful  distortions  which  will  be  to  the  ultimate 
detriment  of  the  personal  and  constitutional  rights  of  all  the  citizens 
of  the  United  States.,  . , 
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Mr.  Chairman,  I had  thought  that,  with  the  passage  of  the  so-called 
Civil  Rights  Act  of  1964  ana  the  so-called  Voting  Rights  Act  of  lpG5, 
Congress  would  be  free  from  the  pressures  to  take  farther  action  in 
this  field  for  some  time.  Indeed,  it  was  difficult  for  me  to  imagirie 
what  more  could  be:  proposed  under  this  general  heading.  We,  now 
, see  that  the  appetite  is  virtually  insatiable. 

This  proposal,  unfortunately,  follows  the  trend  of  recent  years  in 
ignoring  thd  basic  yardstick  by  which  Congress  is  governed — the  U.S. 
Constitution.  Not  only  does  this  proposal  fail  to  measure  np  by  the 
yardstick  of  the  Constitution,  but  it  is;  m many  respects,  both  arbitrary 
and  capricious  and  creates  the  possibility  of  the  use  of  oppressive  ana 
dictatorial  means  of  achieving  its  objectives. 

It  is  past  time  for  a calm,  dispassionate  reappraisal  of  this  entire 
matter,  and  by  no  means  should  Congress  be  stampeded  into  approving 
the  pendingbill. 

Senator  Ervin.  You  have  had  a distinguished  career  upon  the 
bench.  Would  you  not  agree  that  it  is  very  unusual  for  any  court  to 
do  anything  more  than  to  decide  the  case  that  is  pending  before  it  at 
the  time,  and  do  you  not  agree  that  the  Guest  case  could  have  been 
decided  .sit  was  on  the  basis  of  the  bill  of  indictment? 

Senator  Thurmond,  I certainly  do. 

Senator  Ervin.  Wliich  alleged  State  action. 

Senator  Thurmond.  That  is  correct.  I agree  fully  with  the  state- 
ment of  the  distinguished  chairman. 

Senator  Ervin.  Is  it  in  accordance  with  accepted  judicial  practice 
for  judges  to  go  beyond  the  scope  of  the  case  before  them  and  announce 
how  they  will  act  in  the  future? 

Senator  Thurmond.  It  has  never  been  customary  for  judges  in  this 
country  to  follow  such  procedure. 

Senator  Ervin.  I believe  yonr  statement  puts  a little  different  inter- 

S rotation  on  the  statement  of  those  judges  than  that  of  the  Attorney 
erieral. 

Senator  Thurmond.  I think  my  statement  is  entirely  in  cbnflict  with 
the  position  of  the  Attorney  General  of  the  United  States. 

Senator  Ervin.  Senator,  on  behalf  of  the  subcommittee,  I wish  to 
thank  you  for  making  a very  brilliant  presentation  of  your  views  on 
this  very  momentous  legislation. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman , and  I wish  to  thank 
the  subcommittee. 

Senator  Ervin.  Will  the  counsel  call  the  next  witness? 

Mr.  Autry.  Mr.  Chairman,  the  next  witness  is  the  honorable  John 
H.  Chafee,  Governor  of  the  State  of  Rhode  Island. 

STATEMENT  OF  HON.  JOHN  H,  CHAFEE,  GOVERNOR  OF  THE  STATE 
OF  RHODE  ISLAND;  ACCOMPANIED  BY  DR.  BARRY  A.  MARKS, 
CHAIRMAN  OF  THE  RHODE  ISLAND  COMMISSION  AGAINST 
DISCRIMINATION,  AND  ARTHUR  L.  HARBGE,  EXECUTIVE 
SECRETARY  OF  THE  RHODE  ISLAND  COMMISSION  AGAINST 
DISCRIMINATION 

Senator  Ervin.  On  behalf  of  the  subcommittee,  I want  to  thank  you 
for  accepting  the  invitation  of  this  subcommittee^  to  bring  your  views 
to  us. 
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Goveptor  C«AiipiJ.t  Thank  yoii,  very  much,  Mir.  Chairman,  f , . 

iFiret,  Mr-  Chairman,  I.  would. like tq  ytywik  you  for  minting  mo  to 
come.  down,,  lajid^stute  my ; views  ion  the,g>fop.o$94  Cjyi.I  Ilightp.^ct  of 
19(56,  , /As .requested,’  1 .shall,  con  finely;  remarks  to  ititk  jy,,  thq;sqction 
dealing  with  open  occupancy,  housing.;  , I \Vtmt  tp-make  iff  clear  that 
,1  do  not  consider  mypelf  an  expert,  in,  t^,  Jfiield*!  Nevertheless,  as  the 
Governor  , of  . a predominantly  urban  ' State,  in  the  Kortiieast,  I was 
i delighted  to! accept, your  invitation  ^nd  .to,  share  .with  you  tlie.  experi- 
ence of  aStote  and  region  which  have  had  experiencewhh  the  type  of 
le^ieilaiion  which  you  are  presently  cohsi,dering. ......  - 

Let  me  make  clear  at  me,  outset  that  I am  in  .favor  of  -the  bill  as  a 
. whp|e,  and  J am  in,  fa,vor  of  ithe  portion  of  it  which  deals- with  housing, 

. JFor  reasons  which  I shall  expjajn,  J think  the  hpusing,  provisions  are 
far  less  creative  than  I would  like  them  to  be.  Nevertheless,  I favor 
.the  hi  11  which  is  before  you.  ; ; 

As,  some  of  you  probably,  know,  Rhode  Island  had  a unique  experi- 
ence in  tlie  passage  of:  its  Fair  Housing  Practices. Act,  l am  proud 
to  say  that,  as  a member  of  the  Rhode  Island  House  of  Representatives, 
I was  a sponsor  of  the  first  fair  housing  bill  to  he  proposed  in  ipy  State 
back  in  1959.  The  bill  immediately  became  the  subject  of  widespread 
and  intense  public  debate;  ..It  remained  so  for , 6 years,  until  April 
1965,  when,  if;  finally  passed  both  branches; of  our  general  assembly 
and,  as  Governor,  I had  the  privilege  of  signing  it  into  law.  I might 
. point  out  that  during  each  of  those.  6 years  public  discussion  was 
focused  on  a slightly  different  version  ,of  the  fair  housing. idea.  When 
the  original  bill  failed  to  pass  in  1959; -for  example,  th&  legislature 
turned  its  attention  in,  I960  to  a bill  which  would  have  excluded  from 
coverage  large  portions  of  the  housing  market,  Yet  the  hill  which  we 
finally  passed  last  year  was  al most  identical  to  the  bill  which  was  first 
introduced  6 years  earlier.  . . . > ; ; 

Mr.  Chairman,  I cannot  say  to  you  that,  after  our  6 years  of  debate, 
the  fair  housing  bill  passed  on  a wave  of  favorable  public  sentiment 
Legislation  of  this;  type  is  not;  popular. :>  I do  not  apologize  for  the 
, Rhode  Island  experience,  however.  Indeed,  I would  point  out  that  we 

Sassed  our  bill  within  a few  short  months  after  the  California  referen- 
um  sliowed  just  how  unpopular  open  housing  legislation  is  apt  to  be. 
Wo  did  what- we  thought  Iwd  to  be  done,  and  L think  it  fair  to  claim 
that,  whether  popular  or  unpopular,  nowhere  in  the  Nation  was  there 
better  public  understanding  or  fair  housing  legislation  at  the  time  of 
its  passage  than  in  Rhode  Island//  • 

It  is  partly  because  of  this  6-year  history  that  I am  reluctant  to  dis- 
cuss the  details  of  the  coverage  or  the  specific  procedures  and  remedies 
provided  in  ' the  housing  section  of  the  legislation  before  this  com- 
mittee. - ••  . rr  f;y,  ; ; : 

I would  he  glad  to  answer  any  questions  on  that!  ! : 

0\ir  law  in  Rhode  Islahd  does  not  now  cover  , the, entire  housing 
market.  It  excludes' from  coverage  rooms  ini  a rooming  lioiise,  which 
wns  one  of  the  questions  previously  directed  to  Senator  Thurmond, 
market.  It  excludes  from  coverage  rooms  in  a room ii ighou se , which 
the  owner  is  also  a boria  fide  resident.  Our  law,  does  not  provide  for 
damages  for  a complainant.  On  the  other  hand,'  it  does  provide,1  as  do 
most  State  lawsj  for* administration  of  the  act  by  a commission,  which 

/ 


i 


CIVItRiaHTS  (649 

olsoadministers  similar  legislation’  in  the  fields  !of  public  acdomnioda- 
-tions  and  employment. ; • ‘ 1 l ; . ‘ ‘ - ^ '» n . V1  V' j '1 

1 1 inightadd  ill  there  that-  one  off  the  commission’s  iprineipai  jobs  is 
■cohcilitftiom  investigations,'  attempts  to  reach1  a fait -Solution1  Without 
undue  publicity  of  any  nature.  • > •;  ’**-  ’';f;  I 

!.  My  point  I is  that  these  seem1  to  me  to  be  details.1  - 1 They* 'are  im- 
portant. Someone  has  to  make  decisions  about  them.  Y etwhAt  sfeeifis 
to  me  most  impotrant  is  that  color,  religion,  and  country ;©f . national 
origin  have  no  proper ’place  in  buying,  selling,  and 1 leasing  liouses  and 
apartments.  BeCausfi  this  ia;  an  area  in  \thich  people  ‘are  caught  up  in 
fear  and  prejudice,  Rhode  Island  and  many  other  States  decided  it 
was  necessary  to  pass  legislation  to  'insure  that  real  estate  transactions 
would  be|  based  on  the  qualifications  of  individuals  rather  than  on 
their  membership  .in  this  or  that  group.  I urge  the  Oongress’to  take 
the  same  step  which  has  already  been  taken  by  many  States,  including 

*1  have  only  one  detail; on  which  I would  likeito  comment.  ; r 'Respect- 
fully, I would  recommend  the  addition  of  language  similar  to  section 
706(b)  of  title.  VII  of  the  Civil  Rights  Act  of  1964,  which  would  re- 
quire that  complaints  be.  deferred  do  State  commissions:  in' those  oases 
where  the  applicable  provisions':  of  State  legislation  are  substantially 
similar,  to  the!  corresponding,  provisions  of  the  present  bill; 

, But,  Mr.  Chairman,’  While  I am  in  favor  of  this  legislation,  I must 
also  register  mv  disappointment  with  it:  It  is  necessary,  but  it  is 
riot  enough.  '.Title  IV -is  likely,, to  benefit  only  those' in!  the  n'onwhite 
community  who  areal  ready  relatively  able  to  fend  for  themselves. 
It  iis  likely  to.  benefit  only  those  middle-class  nonwhites  Whohaveal- 
.ready  achieved  Sbme  educational  and  econbnuioi  stature;  who 'have 
incentive,  and,  perhaps  mostiiriportantywho  both  understand  qnd  trust 
-completely  the  complicated  legal  machinery  which  mufet  be  used  if  fair 
-housing  is  to  ■workvn  Let  me- underscore  my; point  here.  I.  Am  for 
this  legislation,  ibecftuse  I thihk,  it  is  important,  for  many  reasons,  to 
establish  the  principle  of  freedom  in  the  housing  market. , But  I am 
also  expressing  my  disappointment  that  the  bill  is  not  mote  ini  aginative 
Hum  it  is,  for  by  itself  it  is  not  likely  to  help  us  in  northern  urban  areas 
to  cope  with  those  massive:  problems  which  today ; constitute  the  fron- 
tier of  the  civil  rights  movement  ' ; ' tf  1 j ^ ; 

Speci  ficall  y,  tiiy  largest  disappointment  with;  th  is  bill,  ■ therefore,  is 
its  excessive  reliance  on  the  essentially  negative  role  of  nondiscrimina- 
tion law  and  its  failure  to:  recognize  the  importance  of  administrative 
policy  and  program. : Section  40ft  dealing  with  the  responsibilities  of 
the  Secretary/ of  Housing  and; Urban  Development  and  the  various 
commissions  and  services  in  this  field,  is  indeed  weak  The  point  is 
that  antidiscrimination  statutes  are  limited  in  What  they  can  be  ex- 
pected to  accomplish.  A,fter  their  passage,  the  highly  urbanized  States 
,ui  the  Northeast  aie.stm  faced  with  severe  problems.  - , , 

; 'The  unhappy . facts  are  that  the  overwhelming  number  of  non- 
whites  in  the  urbaii  NCrtli  are  living  in  more  mid  'more  tightly  con- 
centrated areas  of  ohr  cities;  significant  proportions  of  them  live  in 
what  the  Census  Bureaii  calls,  officially,  deteriorating  or  dilapidated 
housing;  and,  yet;  considering  the  quality  of, their  housing,  they  pay 
relatively  more  in  'refit'  than  their  White  counterparts.  Their  Schools 
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tend  to-  be  segregated,  employment  opportunities  are  still  limited,  ir 
comes  are  low.  We  most  move  beyond  the  negative  principle,  of  non 
discrimination  to  positive  .programs  and  policies  designed  to  brii^ 
about  real  change,  and  we  must  do  so  before  rather  than  after  des- 
perate acts  of  violence  force  us  to  do  so.  . 7 . ! 

: President  Johnson  said  in  his  address  at  Howard  University  ii 
June  1966: 

You  do  not  talce  a person  who  for  years  has  been  hobbled  by  chains  and  liberate 
him,  bring  him  up  to  the  starting  line  of  a race  and  then  say,  “You're  free  to 
compete  with  all  the  others,”  aud  still  believe  that  you  have  been  completely  fair. 

I agree  with  that  statement  and  I do  not  believe  that  this  legislation 
is  “completely  fair,”  for  it  fails  at  the  critical  point  to  instruct  Gov- 
erment  departments  and  agencies  to  take  a more  complete  look  at  the 
most  desperate  problems  of  our  cities  and,  in  cooperation  with  the 
States,  find  beginning  ways  to  meet  them. 

Let  me  voice  some  broad  concerns : In  recent  years,  we  have  embarked 
on  a number  of  vast  Federal  programs  designed  to  renew  our  cities, 
revitalize  education,  and  wipe  out  poverty.  All  of  these  areaB  of  our 
common  life  need  full  attention.  The  fact  is,  however,  that  these 
programs  have  all  too  often  had  unhappy  consequences. 

For  example,  look  at  the  effects  of  urban  renewal  on  the  non  white. 
According  to  a report  by  the  Urban  League  of  Rhode  Island,  two- 
thirds  of  the  nonwnite  families  in  the  city  of  Providence  were  forced 
to  move  at  least  once  just  within  the  5 -year  period  between  1955  and 
1960.  I would  like  to  stress  the  words  “forced  to  move.”  These  were 
not  voluntary  moves.  It  is  abundantly  clear  that  the  burden  of  urban 
renewal,  redevelopment,  and  highway  construction  is  borne  primarily 
by  the  poor  and  especially  by  the  nonwhite  poor.  These  forced  moves 
not  only  weaken  community  life  and  leadership.,  they  also  mean,  too 
often,  increased  segregation,  poorer  living  conditions,  and  higher  rent- 
als. We  need  far  more  careful  policy  and  far  more  creative  planning 
and  counsel  in  this  whole  field.  The  burdens  of  urban  change  must 
be  more  equally  carried. 

Again,  look  at  the  effects  of  bur  welfare  programs  on  the  nonwhite 
male.  In  Providence,  one  out  of  three  of  our  nonwhite  families  lias 
only  one  parent.  Two  of  five  nonwhite  children  under  the  age  of  18 
live  with  only  one  parent,  usually  the  mother.  Our  present  work 
with  such  families  is  mainly  through  the  aid  to  families  with  depend- 
ent children  and  the  aid  to  dependent  children  programs.  In  terms 
of  the  status  of  the  lionwhite  male  and  the  Strength  of  family  life, 
these  programs,  even  at  their  best,  fail  to  do  what  must  be  done.  At 
their  worst,  they  often  hurt  rather  than  help.  The  McCone  report 
on  the  Watts  riots  has  this  to  say  About  the  effect  of  the  ADC  program 
on  the  man  mid  the  family : 

The  welfare  program  that  provides  for  hie  children  la  administered  so  that 
It  injures  his  position  as  the  head  of  the  household,  because  aid  is  supplied 
with  lees  restraint  to  a family  headed  by  a woman  married  or  unmarried 
Thus,  the  unemployed  male  often  finds  it  to  his  family's  advantage  to  drift 
away  and  leave  the  family  to  feud  for  itself.  Once  he  goes,  the  family  unit  fs 
broken  and  seldom  restored.  ' ' , 

Welfare  is  a complicated  subject  with  many, variations  in  program 
from  State  to  State,  There  is  little  question  however,  that  the  ceil- 
ings on  the  degree  ‘of  Federal  participation  m these  programs  make  j 
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! it1  impossible  for  States  to  make  a;  real  istic-  contribution!  to  stabilizing 
the  noriwhite  family,  and  all  families  who  are  bn  aid,- 1 might  aayi 
Third,  the  vast  poverty  program  lias  had  its  adverse  ■ effects,  i r By 
making  a sudden  call  on  the  social  work  profession;  offering  diigh 
salaries,  and  raiding  the  top  leadership  of  public  and  private  agencies, 
it  has  weakened  the  morale  of  other  social  workers ' and  generally1 
weakened  the  necessary  ongoing  work  of  regular  State  and  local; 
welfare  services.  We  need  new  programs,  but  we  need  to 'be  more 
careful  about  how  we  frame  them.  And  we  need,  specially,  concerted 
action  at  all  levels  of  government  to  encourage  more  and  more  young 
people  to  enter  the  social  work  profession  and  to  make  it  financially 
feasible,  if  not  downright  attractive,  for  them  to  take  on  the  less 
glamorous  tasks.  ■ . ' 

Fourth,  the  poverty  program  in  our  communities  lias  had  an 
almost  devastating  effect  on  the  leadership  in  nonwhite  neighborhoods 
and  in  civil  rights  groups.  I suppose  inevitably  in  a crash  program 
you  turn  to  existing  leadership  rather  than  developing  new  leaders. 
But,  in  so  doing,  some  of  the  most  trusted  Negro  leaders  in  our  com- 
munities have  become  part  of  what  many  in  the  ghetto  consider  the 
"untrustworthy  establishment”  and  thus'  suspect  in  those  very  com- 
munities with  which  they  are  expected  to  work. 

I have  no  vest-pocket  solution  to  this  problem.  At  this  point  I 
can  simply  record  my  deep  concern  about  the  rate  with  which  leaders 
of  various  kinds  of  private  action  groups  are  leaving  their  posts  to 
become  employees  of  one  or  another  level  of  government  and  in  too 
many  instances  leaving  their  home  communities  to  go  to  other  cities 
in  the  process.  I do  not  think  this  is  a healthy  situation  in  a democracy,  ‘ 
and  it  does  seem  to  me  largely  the  result  of  the  newest  Federal 
programs. 

My  point  thus  far  is  that  many  Federal  programs  have  actually 
had  adverse  effects  on  the  problems  with  which  civil  rights  legislation 
must  be  concerned,  and,  secondly,  that  the  present  bill  ' does  not  ade- 
quately focus  attention  on  the  most  pressing  of  those  problems. 

My  second  broad  concern  is  a matter  of  technique.  All  urban  areas 
share  common  problems;  yet  each  will  have  a somewhat  different  set 
and  some  peculiar  to  itself.  Metropolitan  Providence  is  not  Metropoli- 
tan Chicago.  We  have  certain  unique  strengths  and  weaknesses  that 
reflect  local  conditions  and  history.  My  concern  therefore  is  that  all 
Federal  legislation  in  this  field  should  encourage  and  support  local 
imagination  and  experimentation.  The  present  legislation  does  not 
appear  to  do  this. 

It  is  all  too  clear  that  for  all  of  our  law,  court  decisions,  and  pro- 
grams, the  word  is  not  yet  clearly  out  that  the  doors  of  opportunity  are 
really  open.  This  is  a subtle  but  very  important  point,  : It'  is  not 
enough  in  any  area  of  civil  rights— whether  you  are  taming  about  lioiis- 
mg  or  education  or  employment  or  public  accommodations*1^  is  not 
enough  simply  to  establish  a policy  of  nondiscrimination.  One  must 
take. affirmative  steps  to  insure  that  those  of' our  citizens  who  have 
been  discriminated  against  for  years  know  about  the  policy  bf  non*1 
discrimination  and  believe  that  the  doors  are  open;  It  is  not  enough 
simply  to  say,  “Now,  the  doors  are  open”;  one  must  say  it  in  such; a 
way  that  it  is  heard. Moreover,  we  must  also  be'about  the  difficult  • 
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business  of  finding  the  specific  openings  and  the  particular  people  to  fill; 
them,  : We  must  he  willing  on  the  local;  level  actually  to  recruit  indi- 
viduals,, train  andplaoethem.  Federal  policy  must  permit  and  even 
encourage  all  hinds  of  experimentation.  . ' : : . ( i ; . 

. To  illustrate  :Jn  response  to  the  widely  advertised  services  of  the 
Federal  Community  Relations  Service  and  the  Federal  Equal  Employ- 
ment; Opportunities  : Commission,  our  Rhode  Island  Commission 
Against  ^Discrimination,  which  is  the  agency  within  our  State  that 
handles  these  matters,  has  made  several  efforts  to  get  help  to  do  a j 
very  simple,  specific  task,  We  asked  for  professional  assistance  in  an 
area  of  South  Providence  .which  is  heavily  nonwhite  to  help  us  with 
a survey  of  families  to  find  those  who  might  bd  interested  in  moving  oiit 
of  this  ghetto  area.  Instead  of  assistance  and  support,  we  met  a blank 
wall— not  because  ;0f  incompetence,  but  because  the  agencies  seem  to  be 
interested  only  in  programs  that  can  be  handled  uniformly  across  the 
country.  • : 

On  the  other  hand,  the  regional  office  of  the  Community  Relations 
Service  recently  sent  us  a man  who  spent  several  days  careiully  listen- 
ing to  and  picking  the  brains  of  many  of  our  people.  But  then,  of  all 
things,  he  was  forbidden  by  Federal  policy  from  sharing  the  results  of 
his  conversations  with  us.  My  point  is  that  this  bill,  like  others  before 
it,  fails  to  initiate  the  kind  of  Federal,  regional,  State,  and  local  co- 
operation which  may  permit  us  to  get  at  our  most  troublesome  urban 
problems. 

The  civil  rights  movement  in  the  United  States  today  is  many  sided 
and  complex.  1 1 There  is  always  a strong  temptation  to  believe  that  some ; 
problems  must  be  dealt  with  before  others.  We  are  sometimes  tempted 
even  to  think  that,  if  certain  problems  are  dealt  with  properly,  the 
others  will  disappear.  < ' r 

, Mr.  Chairman,  I do  not  consider  myself  an  expert  in  this  field.  Yet 
my  experience  tells  me  that,  housing,  employment,  education,  voting, 
welfare,  public  accommodations,  present  discrimination  and  the  effects 
of  past  discrimination  are  all  bound  lip  together,  and  we  do  ourselves 
no  favor  unless  we  quite  realistically  face>Up  to  this  situation.  This  is 
the  reason  why  I have  taken  the  liberty  today  to  discuss  matters  which  j 
technically  speaking,  may  be  beyond  the  jurisdiction  of  this  commit- 
tee. But  the  chairman  was  kind  enough  to  invite  me  to  come  to  Wash- 
ington to  testify  and  I have  spoken  to  you  about  the  things  which  are 
on  my  mind  as  the  Governor  of  Rhode  Island  and  as  a citizen  of  the 
United  States..  O ! 

Most  of  the  legislation  presently  being  considered  will  have  little  or 
no  impact  on  my  State.  It  will  probably  have  little  impact  on  the 
northeastern  region;  As  a plain  citizen,  however,  the  whole  bill  seems 
to  me  clearly  necessary,  and  I would  urge  its  pasiage  as  soon  as  pos- 
sible. t : 

I must  repeat  my  disappointment  in  section  408  of  title  IV.  This  is 
the  one  section  which  takes  cognizance  of  the  most  pressing  problems 
in  my  part  of  the  country,  because  it  is  the  one  section  that  envisions 
the  need  for  administrative  policy  and  programs  which  go  beyond  the 
narrow  concept; of  nondiscrimination.  ; v .•*,<  ' >. 

i Finally,  however,  let  me  repeat  once  more  that,  even  as  it  stands,  the' 
civil  fights  bill  of  1906  seems  to  me  to  ba  necessary  legislation,  and  I 
urge  its  passage. 


Thank  you.r  ( , . . . , . , r 

Senator  Ehra^1  Gbvefnor,  t ^f<tioc!,^t.yoii  toy  you  favot  qpen.hqus- , 
ihffi'oppriotoupdh&y'.  l1  ; ■' V ; . •;•••••;'•  ,: 

1 GoVernof Chafee^  Y6S,! sir.  !\ 1 / : ";  1 1,1  ’ - ' /.  7\ 

Senator  Ervin,  .because  it  establishes; the  principle  of  jlrepdom  in’ 
housing.  -Does  it  not  '.establish  that  prihbi  pie  6f  freedom  at  ihb  pjt- 
penspoi  freedoms  of  the  owners? ' ; \ . ! . 

‘ Govefhor  Chafee.  I think  vve  at6  always  havihg  to  equate  these 


always  hiavihg  to  equate  t)hese 
matters  in  the  United  States.  We  have  had  it  in  whether  a man’s.  fes~ 
taurant  is  his  kingdom  or  whether  everybody  is  going  to  have  a chance  ‘ 
to  come  into  it.  . ''  ''  . , . .’.  - 

Senator  Ervin.  Is  it  not  an  illustration  of  the  old  saying  that  one. 
man’s  meat  is  another  man’s  poison  ? 

. Governor  Chafee.  I suppose,  except  if  you;are  on  the  poisoW  end  of 
things.  , ! ; ' • . .7.., 

Senator  Ervin;  Yes. 


. Governor  Chafee.  If  you  cannot  get  a place  to  live,  and  there  is  no 
question,  and  I cannot  speak  for  the  whole  Nation — I am  speaking  for 
my  State,  and  I believe  what  has  iakdn  place  in  my  State  is  probably 
true  throughout  the  Nation— people  wore  unable  to  find  adequate  hqus- . 
ing  because  of  their  color.  That  is  what  it  came  right  down  to. 

Senator  Ervin.  Well,  itgivbs  some,  people  the  freedom  to  purchase 
or  rent  housing  from  unwilling  owners,  does  it  not? 

Governor  _ Chafee. . That  is  right,  although  in  maiiy.!  instances  we 
find  that  the  unwilling  owners  are  assisted  by  this  act  i.ii  that  ipres- 
sure  comes  from— say  you  have  a plat  developer  that  builds  20  houses 
on  a plat.'  He  hipiselr  wbuld  be  willing  to  sell  to  somebody,  a house 
on  the  plat  to  a Negro  family.  But  the  local,  the  other,  neighbors 
say,  “Oh,  you  cannot  do  that,”  This  act  permit  him  to 'say,  “Lbok, 
the  law  requires  mo  to  do  it”  ” And  when  the  house  is  sold  to  the 
Negro  on  the  plat,  life  goes  pn  quite  evkily; 

Senator  Ervin.  But  I believe  we  do  agree  that,  as  far  as  a home  is 
concerned,  it  does  deprive  the  owner  of  tne  fight  that  he  would  other- 
wise have;  thaf  is,  the  right  to  sell  or  to  rent  freely  to  persons  of  his 
choice?  ! ’ 

Governor  Chafee.  I am  sorry.  You  are  saying  it  deprives  him  of 
a right,?  . . 

Senator  Ervin.  It  does  deprive  the  owner,  open  occupancy  does  de- 
prive the  owner  of  the  property,  of  liis  fight  to  sell  or  rent  freely  to 
persons  of  his  choice. 

Governor  Chafee.  I will  have  to  agree  that  there  is.  On  the  other 
hand,  it  gives  a person  on  the  other  end  of  the  scale,  or  somebody  else, ; 
the  right  to  acquire  housing  or  to  rent  housing. 

Senator  TJrvinj,  Well,  we  agree  that,  it  does  effect  curtailment  of 
the  right  of  Private  property? 

Governor  Chafe&  Some  part  of  it,  yes. 

Senator  Ervin.  ( I would  have  to  infer  from  the  Attorney  General’s 
testimony  that  the  primary  objective  of  this  bill  is  to  assist  nonwhites 
in  obtaining' housing.  What  percentage  of  the  population  of  Jthode 
Island  is  non  white?  1 


Governor.  Chafee.  In  the  whole  State  it  is  about  6 percent.  Lower 
than  thatj  T would  say  about  6 percent  in  the  State,  about  8 percent 
within  the  city,  of  Providence.  , , 
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Senator  Ervin,  Now,  Governor,  notwithstanding  the  fact  .that  .you 
have  the  open  occupancy  law  in  Rhode  Island,  would  ypu  say  there 
has  been  any  substantial  change  in  residential  segregation  in  Rhode 
Island  since  the  law  became  operative? 

Governor  Chafee.  We  have  had  the  law  now  just  for  a year.  I can- 
not say  there  has  been  a substantial  change,  no.  I think  in  anticipation, 
we  did  not  think  that  there  would  be  a substantial  change.  But  the 
leaders,  those  who  are  able  to  afford  such  housing,  who  are  cognizant 
of  the  right  that  exists  for  them  under  this  legislation^  are  able  to  move 
on  and  get  such  housing,  and  this  act  as  an  incentive  to  the  others. 

Senator  Ervin,  Now,  you  state  that  you  confined  your  statement 
largely  to  title  IV,  although  you  stated  you  were  in  favor  of  the  other 
provisions  6f  the  bill. 

Do  you  favor  the  provision  of  title  II,  under  which  Congress  would 
prescribe  the  rules  of  procedure  to  govern  State  courts  in  investiga- 
tions of  composition  of  juries? 

Governor  Chafee.  Well,  as  I said  in  the  statement,  I really  confined 
my  attention  to  title  IV.  This  title  II,  which  you  have  just  gone  into, 
and  I heard  your  prior  discussion  with  the  Senator,  would  work  no 
hardship  with  us  in  our  section  of  the  country. 

Senator  Ervin.  Now,  you  state  that,  none  of  the  provisions  of  the 
bill  would  have  much  impact  on  Rhode  Island  ? 

Governor  Chafee.  That  is  correct. 

Senator  Ervin.  I think  you  are  a man  who  has  stood  to  some  con- 
siderable degree  for  local  State  government  and  States  rights.  Do 
you  think  it  is  a good  policy  for  Congress  to  prescribe  rules  of  proce- 
dure for  State  courts  in  determining  questions  of  fact? 

Governor  Chafee.  I think  when  we  have  had  problems  arise,  as  it 
is  my  understanding  in  certain  sections  of  the  country,  which  the 
States  have  been  unwilling  or  unable  to  wrestle  with,  that  is  the  reason 
that  such  national  legislation  has  come  into  being. 

On  your  specific  question,  as  far  as  this  particular  provision  goes, 
it  docs  not  distu  rb  me,  no. 

Senator  Ervin.  I notice  that 'under  the  Rhode  Island  General  Laws, 
section  9-9-11,  that  with  reference  to  the  service  of  women  on  juries, 
it  provides  that  where  the  jury  commissioner  certifies  that  there  are 
sufficient  accommodations  to  take  care  of  women  jurors,  they  shall  have 
women  jurors ; otherwise,  women  are  excused  from  service.  ' 

Then  there  is  another  provision  which  I would  say  is  somewhat  simi- 
lar to  our  law  in  North  Carolina  limy  woman  can  get  herself  excused 
from  jury  service  by  notifying  the  Jury  commissioner  that  she  does 
not  desire  to  serve,  / 

Now,  do  you  not  think  that  title  II  would  nullify  that  law  ? 
Governor  Ciiafee.  I do  not  think  so.  The  important  thing  is  that 
the  women  are  given  the  opportunity  to  serve,  and  if  they  so  excuse 
themselves,  in  the  subsequent  drawings  they  do  not  come  up  with  a 
woman  on  the  jury,  that  is  quite  all  right.  I do  hot  think  that  this  law 
requires  that  every  jury  have  one  poor  person,'  one.  rich,  person,  or 
arty  thing  like  that.  As  I get  the  law,  they  have  to  be  included  within 
the  jury  wheel  or  thejufy  box.  ; . - > .,,,  . . • 

Senator  Ervin.  Yes,  but  it  says  it  has  to  be  a representative  cross 
section — the  Attorney  General’s  testimortiy  was  to  thp  effect  that  it 
was  designed  to  get  a, representative  cross  section  of  the  population. 
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And  certainly  if  the  women  were  permitted  to  excuse  themselves  from 
service,  there  would  be  great  danger  that  you  would  not  get  a cross 
sect  ion  of  the  feminine  population  of  a given  area. 

Governor  Chafee.  1 clo  not  think — it  does  not  really  present  a 
problem,  because  we  find  that  the  women  do  not  avail  themselves 
of  this. 

Senator  Ervin.  That  is  what  we  found  in  North  Carolina. 
Governor  Chafer.  They  seem  to  like  to  serve  on  juries. 

Senator  Ervin.  We  found  that  they  do  not  like  to  serve  on  juries. 
Governor  Chafee.  Oh,  I do  not  know  what  the  difference  is  between 
the  women  in  North  Carolina  and  the  women  in  Rhode  Island,  but 
we  seem  to  have  a very  substantial  percentage  of  women  on  our  juries, 
Senator  Ervin.  Most  of  ours  prefer  to  stay  at  home  and  manage 
the  home  and  look  after  children,  I might  say. 

Governor  Chafer.  I am  not  interpreting  that  as  meaning  that  the 
women  of  Rhode  Island  want  to  leave  their  children  in  homes. 

Senator  Ervin,  I am  just  expressing  my  opinion  that  maybe  North 
Carolina — and  I am  not  familiar  witli  the  women  of  Rhode  Island, 
but  I would  surmise  tlmt  they  are  very  charming  human  beings. 

Governor  Chafee.  They  would  have  to  be  extremely  charming  to 
compete  with  the  women  of  North  Carolina. 

Senator  Ervin.  Senator,  I have  a luncheon  engagement.  I wonder 
if  you  could  take  over  for  me? 

Senator  Javits.  Certainly. 

Senator  Ervin.  Governor,  I want  to  thank  yon  on  behalf  of  the  • 
subcommittee  for  your  willingness  to  appear  here  today  and  give  us 1 
the  benefit  of  your  views: 

Governor  Chafee.  Thank  you.  ‘ 

One  moment,  Senator,  4 Could  we  submit  with  the  written  record  .• 
a statement  by  our  commission  against  discrimination? 

' Senator  Ervin:  Yes,;  sir  j we  would  be  glad  to  have  it,  and  to  have 
it  printed  in  the  record. 

. (The  document  referred  to  follows :} 

The  State  of  Rhode  Island, 

, ' . , Commission  Aoainbt  Discbiminatiow, 

Providthoe,  Jun$  gi,  1966.  . [ 

Senator  Sam  J.  Kevin,  Jr., 

Chairman,  SeHate  Constitutional  Rights  Subcommittee, 

U.S,  Senate,  Woshhigton,  D.C. 

JDear  Sepatoe  Bevin;  Jn  testimony  before  your  Honorable  Committee- on  . 
Jane  14,  10G6,  Dennis  M.  Lvneh,  President  of  the  Rhode  Island  Realtors  Asso-  . 
elation,  called,  the  Rhode  Island  housing  law  a failure.  I ooncede  that  the  law 
enacted  was  much  weaker  than  we  desired  but  this,  was j due,  largely  to  strong 
opposition  led  by  Mr.  Lynch,  and  his  fellow  inepibers  of  the  Rhode  Island  Board  t 
of  Realtors.  : I would.be  one  of  the  first  to  agree  kthat  the  law  is  weak,  and  ,that 
ft  should  .be  much  stronger.  Recommendations,  have  already  been . made  to 
strengthen  it  but  the- Legislature  took  no  action,; paylngjtbat, a little  more  time-: 
should  be  allowed  to  test  its  effectiveness.  However,  I do  strongly  disagree 
with  tke;  testimony  of  Mr.  Lynch  that  the  law  is  a sham  or  a (failure.  The  fact 
that  a number  of  Negroes,  though  small,  have  been  able- to  buy  nnd  rent  prop*  ., 
ertfes  of  their  choice  through  the  use  of  the  law  Is  the  best  evidence  to  prove : - 
this  particular  point.  , 

In  further  testimony,  Mr.  Lynch  stated  that  the  Rhode  Island  law  has  not. 
improved  the  housing  rights  of  minorities.  This  statement  is  In  direct  contra- 
diction to  the  opinions  of  the/  leaders  and  members  of  minority,  groups.  As  an 
example,  during  the  past  month  a non-white  professional,  couple  .purchased  a 
home  which  had  been  denied  to  them  solely  on  the  basis  of  color  through  the 
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use  of  the  law.  It  would  appear  to  me  that  the  strongest  opponents  of  the 
legislation  are  in  no  position  to  sny  that  the  Rhode  Island  Fair  Housing  Law 
had  turned  out  to  be  a “shnm”  and  a disappointment  to  those  who  thought  It 
would  help  them,  as  stated  by  Mr.  Lynch.  As  a Negro,  as  the  Executive  Sec- 
retary of  this  Rhode  Island  Commission  Against  Discrimination  which  ad- 
ministers  the  law,  and  as  the  Pastor  of  Hood  Memorial  A.  M.  E.  Zion  Church, 
I feel  fully  Qualified  to  speak  to  this  point.  Based  on  iny  personal  feelings,  on , 
the  reports  coming  to  me  as  the  Executive  Official  of  this  state  agency,  and  on 
opinions  of  the  membership  of  my  congregation,  I assure  your  Honorable  Com- 
mittee that' nothing  could  be  further  from  the  truth.  Rather,  minority  group 
members  regard  the  law  ns  a step  forward  toward  securing  their  right  in  the 
housing  market  even  though  they  realize  full  well  that,  like  all  Initial  statutes, 
this  law  needs  to  he  strengthened.  I am  enclosing  a copy  of  the  report  to  Gov- 
ernor John  H.  Cliafee  on  the  first  nine  months  of  this  Commission's  adminis- 
tration of  the  law;  and  an  editorial  from  one  of  our  newspapers,  the  Providence 
Journal,  for  review  by  you,  Senator  Ervin,  as  the  Chairman,  and  by  p.M  the 
Members  of  your  Honorable  Committee. 

Respectfully, 

Rev,  Arthur  L.  Haedae, 

BxeotiHve  Secretary,  ■ 

To:  His  Excellency,  Gov.  John  H.  Chaffee;  the  Honorable  Members  of  the 
Senate;  and  the  Honornble  Members  of  the  House  of  Representatives. 

From : Rhode  Island  Commission  Against  Discrimination. 

Subject : Rhode  Island  Fair  Housing  Practices  Act. 

It  has  been  approximately  nine  months  since  the  passage  of  the  Fair  Housing 
Practices  Act.  The  Commission  Against  Discrimination  believes  that  it  owes 
the  Governor,  the  Legislature,  and  the  general  public  a report  on  the  Commis* . 
sion’s  administration  of  the  Act. 

Between  the  middle  of  April,  1965,  when  the  Fair  Housing  Bill  became  law, 
and  the  middle  of  January,  1966,  twenty-six  housing  complaints  were  brought 
to  the  Commission.  . Of  these,  twenty  involved  rentnls ; only  two  involved 
sale  of  real  estate.  Four  were  miscellaneous  complaints  involving  such  matters 
aB  alleged  discrimination  in  advertising. 

In  fifteen  of  the  twenty-six  cases,  the  Commission  determined  that  probable 
cause  existed  for  believing  that  unlawful  lionsing  practices  had  taken  place  or 
were  taking  place.  Fourteen  of  these  fifteen  cases  have  been  conciliated. 

Of  the  fourteen  conciliated  cases  three  ended  when  the  respondent  decided  to 
sell  or  rent  to  the  complainant  (2  sales,  1 rental J . In  a fourth  the  respondent 
agreed  to  make  available  to  the  complainant  a rental  unit  other  than  the  one 
originally  in  question,  which  the  complainant,  however,  decided  he  did  not  want 
In  seven  of  the  fourteen  conciliated  cases  the  rental  unit  in  question  was  rented 
to  a party  other  than  the  complainant  before  the  Commission’s  efforts  to  con- 
ciliate were  completed.  In  four  of  these  cases  the  Commission  required  affi- 
davits of  future  compliance. 

The  Commission  dismissed  seven  cases  when  it  was  unable  ho  find  sufficient 
evidence  to  establish  probable  cause.  Three  cases  Involved  housing  accommo- 
dations which  are  excluded  from  coverage  by  the  law.  One  complainant  re- 
quested that  his  complaint  be  withdrawn  before  the  Commission  made  any. 
determination. 

One  of  the  cases  In  which  the  Commission  found  probable  cause  remains 
active.  The  rental  unit  involved  has  already  been  rented  to  a person  other 
than  the  complainant.  Since,  however, *the  complainant  wishes  to  pursue  the 
case  in  order  that  a cease  and  desist  order  (if  the  facts  warrant  such  Issuance) 
may  prevent  the  respondent  from  continuing  his  practices  In  the  future,  the 
Commission  Intends  to  carry  the  complaint  to  a formal  hearing  as  soon  as 
practicable. 

Commission  members  and  staff  have  appeared  and  made  presentations  at 
meetings  of  many  organizations  interested,  In  the  problems  of  discrimination 
In  housing  (civil  rights  organizations,  groups  of  realtors  and  home  builders, 
neighborhood  councils,  as  well  as  such  general  organizations  as  Rotary  Clubs). 
These  efforts,  together  with  changes  in  the  Commission’s  staff  and  procedures, 
have,  the  Commission  bellfeves,  Improved  public  confidence  in  the  agency.  There, 

Is  some  reason  to  believe  that,  as  a result,  a higher ’proportion  of  ( instances 
of  discrimination  are  now  being  brought  to  the  Commission  for  action^  whoreas 
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formerly  these  Incidents  tended  to  remain  as  quietly  festering  sores  In  tho 
community.  The  leaders  of  the  non-white  community  tn  particular  have  had 
opportunities  to  meet  and  talk'  with  the'  Commission  and  seem  to  have  more 
falllt  that  the  Commission  Is  “in  business”  ready  and  willing  to  act  vigorously 
when  complaints  are  brought  to  Its  attention. 

There  Is  no  evidence,  on  the  other  hand,  that  either  the  number  of  cases  or 
the  Commission’s  procedures  reflect  the  kinds  of  abuses  which  were  once 
predicted.  To  the  best  of  the  Commission’s  knowledge  every  complaint  has 
been  made  in  good  faith — even  though  subsequent  investigation  iiiay  have- 
demonstrated  that  a failure  in  communication  rather  than  outright  discrimi- 
nation hnd  occurred. 

Doubt  remains,  however,  as  to  whether  the  housing  law  Is  sufficient  for  the 
Commission  to  be  able  to  assure  the  public  that  It  can  be  effective  In  as  high, 
a proportion  of  cases  as  good  public  order  requires. 

It  is  worth  underlining  that  the  Commission  has  received  many  more  com- 
plaints of  discrimination  in  rentals  than  in  sales.  This  proportion  was  antici- 
pated. Nevertheless,  the  facts  raise  a question  as  to  whether  the  complaints 
would  be  even  more  numerous  if  the  housing  law  were  extended  to  cover  apart- 
ment units  in  owner-occupied,  two  and  three  family  houses.  The  Commission's 
only  direct  experience  in  this  area  is  three  cases  In  which  complainants  did 
not  realize  that  the  owners  lived  In  the  buildings  in  which  they  were  offering 
apartments  for  rent  and  where  therefore  It  remained  for  the  Commission  to 
discover  that  the  units  in  question  fell  outside  of  Its  jurisdiction. 

The  Commission  has  had  more  direct  experience,  as  already  indicated  in  the 
statistics  cited  above,  with  the  need  for  an  injunction  provision.  The  purpose 
of  the  injunctive  power  would  be  to  make  it  possible  for  the  Commission  to  go 
to  court  and  request  an  order  which  would  prevent  a landlord  from  renting 
to  a person  other  than  a complainant  during  the  period  of  investigation  and 
conciliation.  The  Commission  has  had  seven  cases  In  which  apartments  were 
rented  while  a complaint  of  discrimination  was  atill  being  discussed.  ' In  two 
of  these  cases  the  apartment  in  question  hnd  already  been  rented  by  the  time 
Commission  Investigators  first  appeared  on  the  scene  (within  twenty-four  hours 
after  receipt  of  the  complaint  in  both  instances).  The  Injunctive  power  would 
not  have  helped  in  those  cases,  In  five  of  the  cases,  however,  injunctive  power 
would  have  been  an  Important  factor  in  the  Commission's  ability  to  fulfill  the 
purposes  of  the  housing  law.  Given  the  history  of  Bhode  Island’s  law  against 
discrimination  in  employment  and  public  accommodation,  five  cases  is  a signifi- 
cant number.  In  addition,  it  represents  approximately  one  quarter  of  all  the 
housing  complaints  received  during  the  nine  months  being  reported  on.  It 
Should  he  noted,  further,  that  not  all  of  these  cases  involve  deliberate  efforts 
by  respondents  to  evade  the  law.  The  respondent  In  at  least  one  case  was 
ignorant  of  the  housing  law.  He  had  always  rented  exclusively  to  members  of 
one  particular  ethnic  group.  The  Commission  encountered  difficulty  In  estab- 
lishing communication  with  the  lawful  owner  tn  addition  to  his  son  who  was 
acting  as  his  agent.  The  case  was  particularly  heartbreaking  because  the 
respondent  would  cheerfully  have  complied  with  the  law  If  he  had  known  about 
It  and,  indeed,  he  promised  to  seek  out  the  complainant  the  next  time  on  apart- 
ment unit  became  available.  Nevertheless,  the  fact  is  that  the  Commission’s  lack 
of  Injunctive  power  meant  ineffectuality  in  its  handling  of  the  case : the  apart- 
ment unit  in  question  was  in  fact  rented  to  another  party  daring  the  course  of 
the  Commission's  efforts  to  investigate  and  conciliate.  The  Commission  believes 
that  the  injunctive  power  would  make  impossible  evasion  of  the  law  and  would 
reduce  deliberate  delays. 

In  this  connection,  it  should  be  noted  that  the  overwhelming  majority  of  the 
Commission’s  housing  cases  have  been  disposed  of  In  a week's  time  or  less. 
Three  cases  have  required  two  weeks  of  work,  three  cases  required  three  weeks ; 
only  one  case  required  as  much  as  a month. 

It  is  evident  that-  finding  adequate  housing  continues  to  be  a source  of  frus- 
tration for  the  non-white  minority.  Negroes  in  our  state  continue  to  be  relegated 
to  tho  several  ghettoes  that  have  been  perpetuated  for  too  long.  At  the  same 
time,  the  Commission  Is  convinced  that  passage  of  the  Fair  Housing  Practices 
Act  has  served  and  Is  serving  an  important  function  in  reducing  the  level  of 
racial  tension  In  the  state.  ^Increased  faith  in  the  Commission  Is  serving  the 
same  function.  Hiven  In  those  cases  in  which  the  Commission  has  found  that 
discrimination  did  not  occur,  the  Commission  believes  it  has  served  an  Important 
purpose  in  determining  what  the  facts  were  and  making  these  facts  evident  to 
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all  parties.  Misunderstanding  is  sometimes  an  Important  factor  contributing  to 
racial  tension.  Nevertheless,  the  Commission  firmly  believes  that  it  will  not  b 
fully  effective  until  it  has  the  statutory  authority  to  see  Injunctions*  It  needs 
this  power  in  order  to  handle  cases  properly.  It  needs  it  also  In  order  to  con* 
tlnue  the  development  of  public  confidence  in  the  agency. 

New  York  and  Connecticut  laws  today  contain  new  injunctive  provisions  which 
permit  recompense  for  damages  in  the  event  that  a respondent  against  whom  a 
restraining  order  has  been  granted  is  ultimately  found  to  be  innocent  of  dls* 
criminatory  housing  practices*  The  commission  stands  ready  to  give  informa* 
tion  and  advice  about  these  and  other  developments  in  the  field  of  fair  housing 
legislation  if  the  Legislature  desires  them. 

Finally,  let  it  be  noted  that,  In  addition  to  processing  complaints,  the  commie* 
Blon  is  trying  to  stimulate  and  encourage  programs  of  "affirmative  action/’  similar 
to  those  which  exist*  for  example,  in  the  field  of  fair  employment  practices.  It  is 
cooperating  in  the  development  of  "Operation  Metropolis/'  a part  of  the  Federal- 
municipal  antipoverty  program  in  the  city  of  Providence*  It  is  also  exploring 
program  Ideas  with  certain  nongovernmental  groups  in  the  community.  Although 
the  housing  law  emphasizes  the  establishment  of  procedures  for  adjudicating 
individual  complaints,  the  complex  problems  associated  with  the  nonwhite 
ghettos  of  the  State  will  not  be  solved  on  a case-by-eusc  basis.  The  commission 
pledges,  therefore,  to  work  with  all  interested  parties  in  order  to  exercise  leader- 
ship in  the  continuing  problem  of  trying  to  make  American  democratic  principles 
a living  reality* 

Rhode  Island  Commission  Aoainbt  Discrimination, 
Dr.  Barry  A*  Marks,  OUairman, 

John  A.  Daluz,  Jr,# 

Daniel  E.  Healy, 

R*  Franklin  Weller, 

Allen  J,  White, 

' Arthur  L,  Habdqe,  Executive  Secretary. 


{From  the  Providence  (K  J,)  Journal,  June  21,  1060] 

Fair  Housing  Law  Foes  Repeat, the  Familiar  Themes 

Some  of  the  Rhode  Islanders  who  tried  to  block  fair  housing  in  this  state  trav- 
eled to  Washington,  D.C,,  recently  to  argue  against  the  proposed  federal  ban  on 
discrimination  In  housing. 

Dennis  M,  Lynch,  president  of  the  Rhode  Island  Realtors  Association,  called 
the  administration  plan  "no tiling  but  a phony,  high-sounding  effort  that  unfairly 
offers  pie  In  the  sky  to  the  people  who  need  help/' 

He  then  called  the  Rhode  Island  fair  housing  law  a failure. 

Mr*  Lynch  neglected  to  tell  the  Senate  subcommittee  on  constitutional  rights 
that  the  efforts  of  his  group  helped  make  it  impossible  to,get  a more  effective  law 
passed  by  the  state  General  Assembly* 

As  weak  ns  it  is,  the  Rhode  Island  law  is  less  than  a sham  to  the  small  number 
of  Negroes  who  have  been  able  to  buy  or  rent  property  of  their  choice  because  It 
exists.  : 

Mr*  Lynch  proceeded  to  set  up  In  Washington  the  straw  men  lie  used  to  try  to 
defeat  fair  housing  locally.  - People  will  begin  to  wonder,  he  said,  If  a new  federal 
law  iu  the  future  "will  restrict  their  mobility  and  ability  to  move  from  place  to 
place.”  / 

This  is  sheer  nonsense!  The  issue,  as  It  was  with  respect  to  the  state  fair 
housing  law*  is  whether  people  should  be  denied  the  opportunity  to  rent  or  buy 
property  solely  boon  use  of  their  race*  religion  or  national  origin* 

The  arguments  of  Mr*  Lynch  and  the  rest  of  the  party  ought  to  tie  set  aside  by 
a majority  of  Congress  as  they  were  by  a majority  of  the  Rhode  Island  General 
Assembly. 

Senator  Javits  (presiding).  Govornor  Chafee,  first  let  me  thank 
you  very  much  for  appearing  here..  You  are  one  of  our  distinguished 
and  enlightened  Governors,  and  a friend  of  mine.  It  is  a great  pleas- 
ure to  welcome  you. 

.1  have  noted  your  statement  with  great  interest.  What  I was  not 
here  to  hear  you  testify  to,  I have  read. 
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May  I ask  you  these  questions?  t ^ . 

X notice  that  you  say  that  though  title  IV  will  reach  relatively 
fewer  people  than  you  thought  it  should,  you  nonetheless  consider  it 
important.  Why  ? Why  do  you  consider  it  vital  if  it  will  reach  far 
fewer  people  than  you  believe  should  be  reached? 

Governor  Chafee.  I believe  this  principle  of  open  occupancy  is  im- 

fortant.  Wo  have  a very  mobile  population  in  the  United  States. 

think  that  it  should  not  be  just  dependent  upon  which  States  happen 
to  pass  such  legislation.  Or  course,  if  all  the  States  were  to  pass  ifc 
by  themselves,  then  I think  that  would  be  good,  but  obviously  some 
are  not,  will  not.  Housing  is  a key  thing  for  Americans.  I suppose 
owning  a house  is  the  most  important  single  stop  a person  takes  finan- 
cially. And  I think  that  people  all  throughout  the  United  States 
should  have  this  right  to  buy  a house  that  they  economically  can 
afford  and  not  be  barred  for  what  I consider  to  be  unimportant  rea- 
sons ; that  isj  their  color  or  their  race  or  their  religion. 

Senator  Javits.  Well,  now,  it  is  a fact,  is  it  not,  that  if  you  buy  a 
house  or  you  own  a house  and  the  title  is  vested  in  you,  it  is  only 
possible  to  do  that  because  of  the  law? 

Governor  Chafee.  That  is  correct. 

Senator  Javits.  We  would  all  be  squatters  if  it  were  not  for  the  law 
which  insured  us  our  titles;  is  that  not  so? 

Governor  Chafee.  That  is  correct. 

Senator  Javits.  And  the  people  would  throw  off  the  premises  those 
who sought  to  oust  us ? 

Governor  Chafee.  That  is  correct. 

Senator  Javits.  And  the  law  courts  protect  our  ownership? 
Governor  Chafee.  Yes,  sir. 

Senator  Javits.  That  has  to  yield  occasionally  to  public  policy,  does 
it  not?  For  example,  even  a house  which  is  a person^  home  can  be 
condemned,  even  for  a new  road  ? 

Governor  Chafee.  That  is  correct;  yes,  sir. 

Senator  Javits.  Do  you  have  any  doubts  about  the  constitutional 
power — leaving  aside  for  the  moment  the  question  of  Federal  or  State 
power— to  deal  with  what  is  against  public  policy  in  respect  of  home- 
ownership,  to  wit,  the  unwillingness  to  soli  it  or  to  rent  it  to  a person 
because  he  is  a Negro? 

Governor  Chafee.  I do  not.  I think  some  18  States  have  legislation 
similar  to  the  general  legislation  we  have  in  our  State.  To  date,  such 
legislation,  to  the  best  of  my  loiowledge,  has  not  been  thrown  out  by 
any  courts. 

Senator  Javits.  So  the  concept  of  the  reach  of  power  is  not  ques- 
tioned, in  the  senso  that  there  is  a governmental  power  which  can 
reach  housing,  too? 

Governor  Chafee.  I believe,  based  upon  general  welfare  principles, 
that  this  is  important  to  our  entire  citizenry- 
Senator  Javits.  Now,  can  you  see  much  difference  between  the 
opportunity  to  get  a job  from  a person  who  employs  others  and  the 
opportunit  y to  rent  or  buy  a house  ? 

Governor  Chafee.  I do  not  draw  a difference  between  it,  no.  And 
we  have  had,  of  course,  tlio  Fair  Employment  Practices  Act  and 
nowr  the  national  legislation  for  a year  and  a half — a year? 
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Senator  Javit8.  That  is  right.  There  is  no  compulsion  here,  ia 
there  ? Nobody  is  compelled  to  sell  or  rent ; is  that  correct  ? 

Governor  Chafee.  No,  you  are  not  required,  you  are  not  compelled 
to  sell  or  rent,  and  you  are  not  compelled  to  sell  or  rent  to  somebody 
whom  you  do  not  wish  to  sell  to  for  reasons  other  than  these.  For 
example,  the  examples  given  that  somebody  will  not  tend  your  lawn 
when  you  are  gone,  or  somebody  will  scar  up  the  house — you  can 
refuse  to 'or  reject  any  of  these  people  for  those  reasons.  If  they 
have  17  children  and  you  do  not  want  them  in  your  house,  you  can 
reject  them,  or  if  they  keep  hound  dogs  and  you  do  not  want  them, 
you  can  reject  them.  But  you  cannot  reject  them  because  of  religion 
or  color  or  those  reasons  set  forth. 

Senator  -Javits.  Now,  I notice  at  page  8 of  your  statement,  Gov- 
ernor, that  you  say  we  must  make  known  the  policy  against  dis- 
crimination in  order  to  have  people  really  take  advantage  or  it.  What 
affirmative  steps  do  you  have  m mind  in  order  to  implement  that 
statement  on  your  part? 

Governor  Chafee.  Well,  I suggested  in  here  that  this  legislation, 
all  Federal  legislation  generally,  initiate  regional  and  State  and  local 
cooperation  which  would  help  us  wrestle  with  some  of  these  problems, 
particularly  in  our  urban  area. 

And  let  mo  just  give  you  an  illustration  of  how  such  Federal  legis- 
lation has  helped  us  in  another  area,  Recently,  Federal  legislation 
was  passed  which  encouraged  regional  cooperation  for  training  schools 
for,  m this  instance,  our  State  police.  So,  in  New  England,  we  started 
a regional  State  police  training  school.  It  seems  to  me  that  the  Fed- 
eral legislation  could  do  the  same  thing,  where  we  could  have  a train- 
ing area  for  those  closely  associated  with  these  problems  that  arise 
under,  from  discrimination;  if  we  could  have  it,  it  could  be  for  a 
certain  limited  time,  say  a week  or  2 weeks.  And  there  we  would  send 
these  social  workers  who  just  are  brand  new  to  this  environment,  deal- 
ing with  people  who  have  been  in  gliettoes  and  just  do  not  understand 
that  if  you  tell  them  “there  is  a job  available  8 miles  away,  you  can 
join  a car  pool  and  go  there.”  They  cannot  understand  that.  People 
involved  with  it  could  bo  our  businessmen  who  say,  “Our  doors  are 
open,  but  no  one  wi  11  come  in  to  take  a job.” 

Or  they  could  be  with  the  politicians  who  are  involved.  And  I 
think  if  the  Federal  Government  could  encourage  this  type  of  regional 
setup,  in  our  particular  section  of  the  country,  it  would  be  veiy 
helpful. 

Senator  Javits.  That  is,  the  training  and  orientation  in  problems 
related  to  these  people?  _ f 

Governor  Chafee.  I think  so;  y6s. 

Senator  Javits,  That  you  think  ought  to  be  partially  financed  by 
the  Federal  Government? 

Governor  Chafee.  It  is  a way  of  the  Federal  Government  giving  ah 
inducement  to  it.  In  all  of  these  programs,  the  Federal  Government 
starts  off  inducing  States  to  take  an  action,  and  before  you  know  it, 
the  States  see  the  virtue  of  itt  if  there  is  virtue  in  it,  and  then  generally 
follow  up  with  the  financing  itself.- 
Senator  Javits.  Do  you  think  your  State  would  cooperate  jn  a joint 
Federal -State  effortj  of  that  character? , 

Governor  Ciiafee.  We  definitely  do.  ' 
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■ Senator  Javits.  I notice  on  page  9 of  your  statement,  there  is  a 
reference  to  a regional  program.  Is  this  the  regional  program  you 
just  testified  to? 

Governor  Chafee.  Yes,  this  is  the  regional  approach  I was  talking 
to. 

Senator  Javits,  Well,  you  speak  of  the  fact  that  Community  Rela- 
tions Service  sent  somebody  into  a particular  area  in  order  to  deal 
with  the  problem  of  having  people  move  out  of  the  Negro  ghetto  in 
Providence,  and  that  he  did  some  work,  but  the  was  forbidden,  you  say, 
by  Federal  policy  from  sharing  the  results  of  his  conversations  with 
you.  How  would  you  change  Federal  law  or  policy  to  deal  with  the 
situation  you  faced  ? 

Governor  Ciiafee,  Well,  actually,  these  were  two  different  exam- 
ples, The  man — wo  could  not  get  the  man  to  help  us  from  the  Fed- 
eral Government  on  the  gretto  policy,  who  would  move  out.  We 
could  not  get  that  man  to  come  because  under  the  Federal  program, 
this  was  a littlo  different  than  they  were  used  to  dealing  with.  They 
have  a national  policy,  and  this  regional  or  State  difference  could  not 
be  fitted  into  their  program. 

We  did  have  this  man  come  who  made  a survey  in  another  area.  He 
reported  back  that  he  could  not  tell  us  what  he  had  learned.  That 
seemed  a little  foolish  to  us.  I just  do  not  know  what  Federal  rule  or 
regulation  he  was  supported  by,  was  invoking. 

Senator  Javits,  Will  you  be  good  enough  to  write  me  a letter  and 
ask  that  question,  giving  me  the  specific  details,  and  I will  find  out? 
Governor  Chafer.  Fine.  I certainly  will. 

Senator  Javits,  The  problem,  of  course,  is  that  under  the  commun- 
ity relations  statute,  what  they  learn  is  confidential.  But  whether  or 
not  any  effort  should  be  made  to  give  the  State  authorities  the  benefit 
of  their  findings  is  a question  I shall  look  into. 

Governor,  one  other  thing.  I noticed  the  chairman  asked  you  about 
women  on  juries.  Ho  you  find  anything  in  title  II  of  this  bill  which 
would  involve  a charge  of  discrimination  against  one  who  voluntarily 
relinquishes  the  opportunity  to  serve  on  a jury? 

Governor  Chafee.  I do  not.  That  is  where  I differed  from  his  in- 
terpretation. The  chairman’s 'interpretation  seemed  to  be  that  each 
jury,  as  I understood  it,  must  include  people  from  very  varied  back- 
grounds. It  seemed  to  me  that  if  these  people  were  on  the  jury,  in  the 
jury  box,  or  on  the  jury  list,  available  to  bo  cliosen,  and  were  not  chosen 
or  voluntarily  declined,  then  it  would  seem  to  me  that  title  II  would 
have  been  taken  care  of. 

Senator  Javits.  Now,  Governor,  do  you  have  any  concern  about  the 
constitutionality  of  the  antidiscrimination  in  housing  section? 

Governor  Ciiaff.e.  Well,  this  constitutionality  business  has  certainly 
been  widely  argued,  I was  listening  to  the  testimony  before,  talking 
about  a house  not  being  in  interstate  commerce.  I do  not  know  how  a 
restaurant  is  in  interstate  commerce.  Legislation  has  already  gone 
into  that  area,  I do  not  propose  to  be  an  expert,  a constitutional  ex- 
pert, of  which  there  are  several  around  who  end  up  with  different 
views  on  what  is  constitutional  and  what  is  not.  I do  not  see  any 
constitutional  problems  oh  it. 

Sonntor  Javits.  Do  you  think,  as  a Governor  of  a State,  that  Federal 
legislation  is  both  desirable  and  necessary  in  this  field? 
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Governor  Chafe  u.  Well,  it  seems  to  me  to  be  necessary.  I wish  that 
it  were  not.  I wish — I would  prefer  it  if  each  of  the  States  would  tala 
action  by  themselves.  I am  not  a big  government  man.  Unfortu- 
nately, they  do  not  seem  to  bo  taking  such  action,  and  in  the  absence 
of  such  action,  it  would  seem  that  the  legislation  were  necessary. 

Senator  Javits.  Now,  ns  a Governor  responsible  for  law  and  order 
in  your  home  community,  do  you  believe  that  the  passage  of  laws  and 
the  honest  effort  to  enforce  them  related  to  the  struggle  against  dis- 
crimination on  racial,  color,  and  religious  grounds  is  an  element  en- 
abling you  better  to  keep  the  public  order,  or  the  reverse? 

Governor  Chafee.  The  passage  of  such  legislation  is  helpful  to  us. 
As  I indicated,  and  there  is  no  question  about  that,  as  I indicated  in 
my  testimohy,  I would  hope  that  such  legislation  would  not  merely  be 
antidiscrimination,  but  that  it  would  go  beyond  this  and  wrestle  with 
the  whole  package  of  problems, 

I just  saw  a news  article  the  other  day,  and  I did  not  see  the  entire 
text  of  it,  in  which  you  yourself  proposed  some  sort  of  legislation 
along  this  line.  You  talked  about  a Marshall  plan,  as  it  were,  to  attack 
this  whole  problem,  which  involves  basically  the  Negroes,  That 
seemed  to  me  to  be  much  more  positive  and  more  helpful  in  the  long 
run  than  strictly  antidiscrimination  legislation. 

Senator  Javits.  In  other  words,  we  need  the  antidiscrimination  leg- 
islation, you  will  agree  with  that,  but  we  also  need  to  open  up  the  op- 
portunities of  a century  of  neglect  and  repression  through  special 
training,  helpful  financing,  ana  providing  the  necessary  facilities, 
which  have  been  denied,  in  effect,  to  Negroes  and  to  other  minorities, 
but  mainly  to  Negroes,  for  a century  ? 

Governor  Chafee.  I agree. 

I would  just  like  to  mako  one  final  point,  if  I might,  Mr.  Chairman, 
Whereas  I pointed  out  in  this  testimony  that  passage  of  open  occu- 
pancy legislation  affects  only  a very  few  of  our  Negroes,  it  affects 
only  those  who  are  financially  able  to  take  advantage  of  it  and  who 
have  had  the  training  and  background  to  take  advantage  of  such  laws, 
however,  the  virtue  of  it  is  that  by  one  of  the  leaders  taking  advantage 
of  it,  it  awakens  hope  and  aspirations  within  the  others,  that  if  so* 
and-so,  a leading  member  of  their  group,  can  go  out  and  get  a house 
in  a fine  suburb,  maybe  there  is  some  hope  for  them.  So  it  sets  forth 
a chain  reaction,  we  hope,  which  will  encourage  not  only  the  effort 
to  get  better  housing,  but  everything  that  comes  with  it,  the  need  for, 
desire  for  better  education,  the  need  for  more  savings,  working  for 
better  skills,  and  all  that. 

Senator  jAvim  You  are  also  for  some  effective  program  to  make 
up  for  the  disadvantages  and  handicaps  of  a century  f 
Governor  Chafee.  I am,  something  with  some  real  imagination, 
very  similar  to  that  you  yourself  proposed,  along  the  lilies  of  the 
Marshall  plan. 

Senator  Javits.  Thank  you  very  much,  Governor. . 

Now,  counsel  for  the  committee  has  a question. 

Mr.  Authy.  Thank  you  Senator.  I believe  the  chairman,  in  this 
colloquy  with  you  concerning  women  on  juries,  mentioned  section 
9-0-11  of  the  Ithode  Island  Code  which  states  that  women  in  certain 
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courthouses  are  automatically  excluded  from  jury  service  in  the  dis* 
cretion  of  the  jury  commissioner, 

(Sec.  9-9-11  follows:)  ' 

Service  of  Women  on  Juries, — Whenever  hie  Jury  commissioner  shall  de^ 
termlne  that  the  accommodations  and  facilities  of  the  superior  courthouse  la 
any  county  are  such  as  to  allow  of  the  service  of  women  as  jurors,  he  shall  cer- 
tify such  fact  to  the  secretary  of  state,  and  shall  Include  women  in  the  drawings 
made  by  him  from  the  cities  In  such  county  and  shall  also  direct  the  town  council 
of  each  town  In  such  county  through  the  town  clerk  thereof,  to  include  in  the  list 
of  persons  qualified  to  serve  as  jurors,  required  by  the  provisions  of  this  chapter, 
the  names  of  all  women  over  twenty-five  (25)  years  of  age  who  are  qualified 
electors  of  such  town,  except  such  as  would  be  exempted  from  service  under  the 
previsions  of  subsections  and  and  the  women  whose  names  are 

included  in  such  list  hM1I  be  liable  to  serve  as  jurors  in  the  superior  court  for 
such  county,  provided,  however,  that  any  women  whose  name  appears  on  such  list 
who  is  unable  or  unwilling  to  serve  as  a juror,  and  shall  so  notify,  over  her 
signature,  the  jury  commissioner  or  officer  who  summons  her,  shall  be  excused 
from  such  service, 

Mr.  Autry.  Governor,  would  you  like  to  identify  your  associates 
for  the  record  f 
Governor  Chafer.  Yes,  sir. 

This  is  Prof.  Burry  Shirks,  who  is  chairman  of  our  commission 
against  discrimination  in  the  State  of  Rhode  Island. 

This  is  Mr.  Arthur  L.  Ilardge,  who  is  executive  secretary  of  the 
commission  against  discrimination. 

Mr.  Autry.  Thank  you,  Governor. 

On  page  2 of  your  statement,  you  indicate  that  there  are  certain 
exemptions,  three  or  four  exemptions,  I believe,  to  the  coverage  of  the 
Rhode  Island  law.  Would  you  advocate  those  exemptions  in  Fed- 
eral legislation? 

Governor  Chafee.  I would,  myself,  advocate  the  exemption  that 
applies  to  rooms  in  a rooininghouse.  I also'  feel  that  there  should 
be  the  exemption  of  an  apartment  in  at  least  a two-fmnily  house  which 
is  owner-occupied.  That  is  an  exemption — we  go  a little  further  at 
home;  we  have  three-family  owner-occupied  house.  Such  an  exemp- 
tion would  be  all  right  with  me.  I certainly  would  have  the  two- 
family, 

Mr.  Autry,  Thank  you,  Governor. 

Thank  you,  Mr.  Chairman. 

Senator  Javits.  Governor,  do  you  have  any  comments  on  any  other 
aspect  of  the  bill;  for  example,  the  right  of  the  person  discriminated 
against  to  sue  and  recover  fees — that  is,  his  cost  of  suit — if  he  suc- 
ceeds in  the  suit? 

Governor  Chafee.  Well,  those  arc  provisions  that  I will  be  frank 
to  say  I think  go  pretty  far. 

Senator  Javits.  They  worry  you?  And  you  prefer  a commission 
type  of  administration? 

Governor  Chafee.  We  ourselves  do  not  have  as  yet  the  injunctive 
provisions.  But  in  our  experience,  the  injunctive  provisions  would 
seem  to  bo  necessary.  All  we  can  do  now  is  investigate,  but  if  the 
house  has  been  rented  to  somebody  else  in  the  meanwhile,  it  is  just  too 
bad.  I must  say,  we  have  never  thought  of  going  as  far  as  this  bill 
does  with  the  collection  of  attorney’s  fees,  the  provision  about  mental 
suffering,  is  it?  Mental  pain  and  suffering.  I think  those  go  pretty 
far. 
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Senator  Javitb.  Is  there  any  other  comment,  Governor,  you  wish 
to  make  on  the  bill  ? 

Governor  Chafee.  No.  I thank  you  very  much  for  inviting  me 
down,  and  I would  hope  the  committee  would  give  some  considera- 
tion to  these  points  I aid  raise,  which  are  not  specifically  concerned 
with  the  bill  but  are  concerned  with  the  whole  discrimination  problem. 

Senator  Javits.  Thank  you  very  much,  Governor.  "We  appreciate 
your  testimony.  It  has  been  very  constructive,  very  helpriil,  and 
will  help  us  greatly  in  our  deliberations. 

The  subcommittee  will  stand  in  recess  until  2 :30. 

(Whereupon,  at  1 p.m.,  the  subcommittee  recessed  until  2 :30  p.m., 
the  same  day.) 

AFTERNOON  SESSION 

Senator  Ervin  (presiding).  The  subcommittee  will  come  to  order. 

Counsel  will  call  the  first  witness. 

Mr.  Autry.  Mr.  Chairman,  the  first  witness  this  afternoon  is  John 
Stemmons,  vice  chairman  of  the  Legislative  Committee  of  tho  Texas 
Eeal  Estate  Association,  Austin,  Tex. 

Mr.  Stemmons’  appearance  here  has  keen  scheduled  at  the  re(p  ■ it  of 
Senator  Tower. 

Mr.  Stemmons,  if  you  would  please  identify  your  associates  for  the 
record. 

STATEMENT  OP  JOHN  M.  STEMMONS,  VICE  CHAIRMAN,  LEGISLA- 
TIVE COMMITTEE,  TEXAS  REAL  ESTATE  ASSOCIATION;  ACCOM- 
PANIED BY  H.  W.  BAHNMANN,  PRESIDENT,  TEXAS  REAL  ESTATE 

ASSOCIATION;  GEORGE  A.  McCANSE,  PAST  PRESIDENT,  TEXAS 

REAL  ESTATE  ASSOCIATION;  AND  VINCENT  J.  SCHMITT,  PAST 

PRESIDENT,  TEXAS  REAL  ESTATE  ASSOCIATION 

Mr.  Stemmons.  Mr,  Chairman  and  members  of  the  committee,  I am 
John  M.  Stemmons,  of  Dallas,  Tex,,  a member  of  and  representing  the 
Texas  Eeal  Estate  Association,  an  organisation  of  real  estate  people 
numbering  over  10,000  in  the  State  of  Texas. 

With  your  permission,  Mr.  Chairman,  I will  present  my  associates: 
Mr.  If,  W.  Bahnmann,  from  Harlingen,  Tex,,  who  is  president  of  the 
association ; Mr.  George  McCanse,  from  Houston.  Tex.,  who  is  a past 
president  of  the  association ; and  Mr.  Vincent  Schmitt,  from  Texas 
City,  Tex.,  who  also  is  a past  president  of  tho  association. 

We  appear  here,  Mr.  Chairman,  in  opposition  to  title  IV  of  Senate 
bill  3296.  Wo  contend  that  government  should  not  deny,  limit,  or 
abridge,  directly  or  indirectly,  the  fundamental  right  of  every  person 
to  sell,  lease,  or  rent  real  property. 

Our  country  has  become  and  remained  great  because  we  have  held 
highest  two  great  principles:  the  inviolateness  of  the  right  of  the 
individual  and  the  right  to  hold  private  property.  There  are,  of 
course,  limits  to  all  rights.  No  man  is  entitled  to  create  a panic  which 
might  bring  about  a calamity  such  as  screaming  “fire”  in  the  public 
theater,  ana  no  man  cap  have  the  right  to  use  of  his  property  to  the 
great  detriment  of  his  neighbors.  We  contend  the  Dill  unqer  con- 
sideration does  not  deal  with  those  probleips. 
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It  is  our  solemn  belief  that  the  individual  American  property  owner, 
regardless  of  race,  color,  or  creed,  must  be  allowed,  under  law,  to 
retain  the  right  of  privacy ; the  right  to  choose  his  own  friends;  the 
right  to  own  and  enjoy  property  ; the  right  to  occupy  and  dispose  of 
property  without  governmental  interference;  the  right  of  all  equally 
to  enjoy  property  without  interference  by  laws  giving  special  privilege 
to  any  group  or  groups;  the  right  to  contract  with  a real  estate  broker 
or  other  representative  of  his  choice  and  to  authorize  him  to  act  for 
him  according  to  his  instructions;  the  right  to  determine  the  accept- 
ability and  desirability  of  any  prospective  buyer  or  tenant  of  his 
property;  the  right  of  every  American  to  choose  who  in  his  opinion 
are  congenial  tenants  in  any  property  he  owns — to  maintain  the  sta- 
bility and  security  of  his  income;  the  right  to  enjoy  the  freedom  to 
accept,  reject,  negotiate,  or  not  negotiate  with  others.  Loss  of  these 
rights  diminishes  personal  freedom  and  creates  a springboard  for 
further  erosion  of  liberty. 

This  country  lias  been  a melting  pot  where  ethnic  groups  have 
developed  competence,  stature,  ana  respect  by  their  deeds,  not  by 
legislation.  We  urge  you  to  defeat  this  vicious  bill  which  would  rob 
us  of  our  birthright.  t 

We  appreciate  the  opportunity  to  appear  before  your  committee  and 
if  there  are  any  questions  that  you  havfi,  we  would,  of  course,  endeavor 
to  answer  them. 

Senator  Ervin.  If  I interpret  the  testimony  of  the  Attorney  Gen- 
eral right,  and  the  Attorney  General  Ispealcs  for  the  administration, 
the  purpose  of  the  bill  is  to  promote  what  the  administration  conceives 
to  be  the  welfare  of  nonwhites.  Do  you  think  there  is  any  justification 
for  depriving  190  million  people  of  their  basic  rights  of  private 
property  for  the  benefit  of  any  group  of  Americans  ? 

Mr.  Stemmons.  Mr.  Chairman,  I do  not  feel  that  the  Negro  has  any 
more  right  than  the  white  man  has,  I do  not  fed  that  the  Catholic 
has  any  more  right  than  the  Protestant  has.  I think  that  such  legis- 
lation as  has  been  proposed  here  will  take  away  these  rights  and 
create  literally  a Gestapo  that  would  impinge  upon  every  right  that 
we  as  free  people  have. 

Senator  Ejivin.  Is  it  not  true  that,  when  you  pass  legislation  for  the 
benefit  of  certain  groups  of  our  population,  you  are  destroying  rather 
than  promoting  equality  ¥ 

Mr.  Stemmons.  You  are  destroying  the  freedom,  sir,  in  my  opinion. 
Senator  Ervin.  Do  you  not  agree  with  me  that  the  most  precious 
value  of  civilization  is  freedom? 

Mr.  Stemmons,  I do,  sir. 

Senator  Ervin,  And  this  bill  would  give  some  Americans  the  right 
to  compel  unwilling  owners  to  sell  and  rent  property  to  them  contrary 
to  the  owners  wishes. 

Mr.  Stemmons.  Mr.  Chairman,  it  would  boomerang  against  all 
Americans. 

Senator  Ervin.  Now,  for  example,  this  bill  says  that  no  owner 
can  discriminate  against  any  person  in  the  sale  or  rental  of  property 
on  the  basis  of  race  or  national  origin  or  religion.  Now,  I wish  you 
would  tell  me  what  is  inherently  wrong  for  a member  of  the  Jewish 
faith,  who  owns  a house  in  the  midst  of  a residential  community,  in- 
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habited  bv  other  members  of  the  Jewish  faith,  to  decide  that  ho 
‘ would  rather  sell  that  dwelling  to  a member  of  liis  own  faith  rather 
than  a member  of  some  other  faith?  What  is  inherently  wrong  in 
a man  having  that  privilege  ? 

Mr.  Stemmons.  There  is  nothing  inherently  wrong  with  it.  It  is 
his  privilege,  sir. 

Senator  -Ervin.  There  is  nothing  inherently  wrong  with  it.  Yet 
under  title  IV,  if  that  man  exercised  a perfectly  natural  preference 
for  a member  of  his  own  religion  over  a person  of  another  religion  or 
no  religion,  lie  could  lie  subject  to  a lawsuit  in  which  lie  coulabe  as- 
sessed an  unlimited  amount  of  damages,  could  lie  not  ? 

Mr.  Stbbimons.  Yes,  sir.  I do  not  think.  Mr.  Chairman,  that  I 
should  be  forced  to  live  next  to  an  Episcopalian  if  T do  not  want  to 
live  next  to  one,  or  an  Englishman  or  a Chinaman  or  a Negro. 

Senator  Ervin.  Certainly  no  loan  ought  to  be  given  the  legal  right 
to  compel  you  to  sell  your  property  to  him  if  you  do  not  want  to  sell 
it  to  him, 

Mr.  SraatxroNS.  Certainly  not.  It  takes  away  my  birthright. 
Senator  Ervin.  Do  yon  not  think  the  right  of  private  property  is 
an  inherent  right  that  the  Americans  have,  in  the  sense  that,  if  you  do 
not  have  the  right  to  private  property,  you  have  no  method  of  enjoy- 
ing your  other  rights? 

Mr.  Stekmons.  This  is  correct,  sir. 

Senator  Ervin.  N >w,  in  my  State,  we  have  several  churches  which 
ha.ve  erected  at  their  own  expense,  or  by  use  of  contributions  of  their 
members,  homes  for  the  aged  members  of  their  denominations,  par- 
ticularly for  their  retired  ministers.  Under  this  bill,  if  some  atheist 
or  a Communist  who  did  not  belong  to  those  churches  wanted  to,  he 
could  make  these  churches  rent  him  an  apartment  in  those  buildings, 
could  he  not? 

Mr.  Stembions.  Yes,  sir,  by  the  provision  of  the  establishment  of 
the — I call  it  the  Gestapo  under  the  Attorney  General. 

Senator  Ervin.  Now,  on  what  kind  of  basis  should  the  Government 
of  the  United  States  assume  the  power  of  saying  to  people  of  a par- 
ticular faith  that  “you  are  not  going  to  be  permitted  to  rent  your 
property  to  members  of  your  faith  when  your  property  was  con- 
structed with  that  purpose  m view”? 

Mr.  Stbbibions.  There  is  no  basis. 

Senator  Ervin.  Can  you  thinh:  of  anything  that  will  do  more  to 
destroy  the  freedom  of  the  American  people  than  the  provisions  of 
this  law? 

Mr.  Stembions.  I think  the  enactment  of  this  bill  would  take  away 
our  freedom  and  our  birthright. 

Senator  Ervin.  I have  to  answer  a rollcall.  I willbo  back  just 
as  quickly  as  I can  make  a trip  to  the  Senate  floor  and  back.  In 
the  meantime,  counsel  would  like  to  ask  a couple  of  questions? 

Mr.  Autry.  Mr.  Stemmons,  there  is  in  the  bill,  as  yon  probably 
know,  a prohibition  against  discrimination  in  what  is  called  “multi- 
ple-listing services.”  Do  you  use  “multiple-listing”  sendees  in  Texas? 

I think  we  need  to  define  this  for  the  record. 

Mr.  Stemmonr.  Well,  I am  generally  familiar  with  it.  Primar- 
ily, my  business  in  the  real  estate  business  is  that  of  a land  developer; 
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therefore,  I am  not  a member  of  a multiple  listing  service,  though 
there  are  multiple  listing  services  in  most  of  the  cities  of  Texas. 
The  multiple  listing  service  is  an  agency  of  the  profession  itself 
wherein  there  is  pooled  the  listings,  primarily  on  residential  prop- 
erty, so  that  there  can  be  a better  exposure  of' this  .'property  to  people 
who  would  be  interested  in  buying  it. 

Mr.  Autry.  Thank  you,  sir.  1 think  that  will  be  most  helpful  to 
the  subcommittee. 

You  say  you  are  a land  developer.  Is  that  about  the  same  as  a 
home  builder?  ■ ' 

Mr.  Stem  mens.  Counsel,  I actually  am  an  industrial  land  developer. 
Most  of  my  work  is  industrial  land  development  in  Dallas,  Tex. 

Mr.  AumY.  Thank  you. 

Senator  Ervin.  On  behalf  of  the  subcommittee,  Mr.  Stemmons, 

I want  to  thank  you  for  making  your  appearance  here  and  giving 
us  the  benefit  of  your  views  on  this  kill. 

Mr.  Stemmons.  Thank  you?  Mr.  Chairman.  We  appreciate,  very 
much,  your  many  courtesies,  sir. 

Mr.  Autry,  Mr.  Chairman,  the  next  witness  for  today  is  Mr.  W.  B. 
Hicks,  Jr.,  executive  secretary  of  the  Liberty  Lobby,  Washington,. 
D.C. 


STATEMENT  OF  W.  B.  HICKS,  JR.,  EXECUTIVE  SECRETARY, 
LIBERTY  LOBBY,  WASHINGTON,  D.C. 

Mr.  Hicks.  Mr.  Chairman  and  members  of  the  committee,  I am 
W.  B.  Hicks,  Jr.,  executive  secretary  of  Liberty  Lobby.  I am  here 
to  present  the  views  of  our  hoard  of  policy,  in  the  name  of  the  176,000 
subscribers  to  our  monthly  legislative  report,  Liberty  Letter. 

Liberty  Lobby  is  opposed  to  so-called  civil  rights  laws— at  least, 
we  do  not  believe  that  such  legislation  is  good — primarily  because  this 
type  of  legislation  is  doing  more  harm  to  peaceful  relations  between 
the  races  than  all  the  prejudices  and  bigotries  of  the  people.  These 
laws  are  having  the  cumulative  effect  of  establishing  massive  and 
dangerous  illusions  in  the  minds  of  the  American  people,  black  and 
white  alike. 

With  the  passage  of  each  new  civil  rights  law,  white  Americans 
feel  less  and  less  responsble  for  the  welfare  of  their  less  fortunate 
colored  neighbors;  and  more  and  more  convinced  that  the  special  pro- 
tections contained  in  these  laws  constitute,  in  fact,  special  privileges 
for  one  class  of  Americans.  Black  Americans,  on  the  other  hand, 
seem  to  suffer  from  the  illusion  that,  somehow,  the  mere  passage  of 
a now  law  is  going  to  create  a whole  new7  world  of  comfort,  affluence,, 
and  satisfaction  of  the  desire  not  to  be  too  obviously  different  from 
other  people. 

It  is  here  that  the  danger  lies  in  this  kind  of  legislation,  because, 
when  it  becomes  apparent  to  all  that  this  kind  of  law  cannot  produce 
the  results  that  the  Nogro  desires,  the  black  American  is  going  to  be 
the  most  frustrated  of  all  human  beings,  and  the  white  American, 
who  has  passed  one  law  after  another  in  an  effort  to  satisfy  those  de- 
sires, is  going  to  be  completely  unsympathetic  with  the  Negro  at  the- 
time  when  sympathy  will  be  most  needed. 
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In  sum,  a civil  rights  law  can  have  a negative  effect  on  the  minds 
of  the  American  people,  but  it  cannot  change  their  minds  in  a posi- 
tive way,  or  increase  the  power  of  their  minds  to  cope  with  the  prob- 
lemsof  life.  But  it  can  increase  the  power  of  the  police  to  control 
and  interfere  with  the  daily  lives  of  Americans  of  all  races;  and  this 
is  the  second  general  objective  of  Liberty  Lobby  to  so-called  civil  rights 
laws. 

Liberty  Lobby's  specific  objections  to  this  year’s  civil  rights  pro- 
posals are: 

1.  Title  I:  This  title  of  the  bill  purports  to  forbid  any  discrimina- 
tion in  Federal  court  jury  selection,  but  actually  requires  prospective 
jurors  to  give  information  on  race,  sex,  and  religion  for  entry  on 
records  that  could  be  used  to  accomplish  any  kind  of  discrimination 
desired  by  the  Federal  jury  officials.  Certainly,  this  is  a law  that  is 
more  likely  to  be  used  for  juiy  “packing”  than  to  avoid  discrimina- 
tion. We  u rge  this  committee  to  recommend  against  that  part  of  title 
X which  provides  for  the  recording  of  such  information, 

Senator  Ervin.  If  you  will  pardon  me  for  interrupting,  what  busi- 
ness is  it  of  the  Federal  Government  what  the  religion  of  a particular 
juror  is! 

Mr.  Hice;s.  Sh*j  I can  think  of  no  business  that  the  Federal  Govern- 
ment has  with  this  information,  but  I can  certainly  think  of  possible 
monkey  business  that  might  go  on  if  they  have  it,  and  that  is  exactly 
the  reason  why  we  recommend  that  such  information  not  be  made 
available  to  jury  officials. 

2.  Title  II:  This  is  a law  which  admits  of  just  about  any  inter- 
pretation that  one  chooses  to  give  to  the  phrase  “undue  discretion  to 
determine”  juror  qualifications.  Obviously,  it  can  be  used  for  politi- 
cal reasons  to  prevent  the  establishment  of  so-called  blue  ribbon  juries 
in  cases  where  political  interests  and  politicians  are  involved.  Lib- 
erty Lobby  points  out  that  such  cases  happen  to  be  one  of  the  most 
common  instances  of  the  use  of  blue  ribbon  juries.  Furthermore,  it 
is  highly  unlikely  that  such  a law  will  accomplish  much  racial  balance 
in  juries  sitting  on  racial  cases,  since  juror  challenges  for  cause  are 
not  touched  by  the  law.  Again,  as  in  most  civil  rights  laws(  much 
is  promised  and  expected,  but  little  is  changed  except,  as  in  this  case, 
another  precious  right  of  local  government  is  lost. 

3.  Title  III  : Liberty  Lobby  feels  that  the  courts  of  the  Nation  are 
already  open  to  any  legitimate  complainant  under  existing  law,  and 
that  the  powers  granted  the  Attorney  General  under  this  title  are  not 
needed. 

4.  Titlo  IV:  Liberty  Lobby  feels  that  title  IV  is  not  only  quite 
unconstitutional  on  the  face  of  it;  but  we  believe  that  this  title  will  do 
much  to  set  back  race  relations  in  America.  A distinguished  member 
of  our  board  of  policy?  Dr.  Alfred  Avins,  has  written  the  following 
statement  of  our  objections  to  title  IV. 

Implicit  in  antidiscrimination  legislation  in  housing  is  the  “conflict 
between  ‘reserved  private^  rights  such  as  freedom  of  association  and 
nonassociation,  and  nondiscrimination.’ ” The  traditional  rights  of 
freedom  of  choice  and -association,  long  thought  so  inviolate  as  not  to 
require  formal  embodiment  in  constitutional  or  statutory  guarantees, 
have  now  been  evaporated  by  the  preemption  of  laws  passed  without 
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adequate  consideration  of  the  fact  that  the  rights  they  create  must 
necessarily  infringe  on  the  freedom  of  others,  by  subjecting  them  to  the 
exercise  of  th  ose  rights  by  m inority  groups. 

This  statement  will  deal  with  the  proper  identification  of  those 
rights,  tli©  premises  on  which  they  are  based,  and  the  persons  to 
whom  they  properly  belong.  In  so  doing,  it  is  hoped  that  the  preser- 
vation of  these  rights  may  be  secured  against  tlieir  prospective  demise. 
[Beading:] 

II.  FREEDOM  OF  ENTERPRISE  AND  PUKUO  UTILITY  REGULATION 

A,  The  -right  to  choose  customers 

The  Federal  and  State  due  process  clauses,  which  protect  liberty  and  property 
from  governmental  deprivation,  and  meaningless  gestures  without  the  underlying 
assumption  of  an  American  economic  norm  by  which  yardstick  governmental 
Intrusion  Into  private  business  can  be  measured.  It  could  hardly  be  contended 
tho , the  word  "property*'  in  constitutional  phraseology  comprehends  only  goods 
intended  for  personal  consumption — that  the  due  process  clause  goes  no  farther 
than  prohibiting  government  from  giving  one  man's  toothbrush  to  bis  neighbor. 
If  that  is  all  the  protection  the  Constitution  affords,  Americans  are  no  better  off 
than  Soviet  citizens  who  are  also  protected  In  itersonal  consumption  property. 

The  American  economic  norm,  ingrained  through  centuries  of  legal  develop- 
ment, has  been  a free  enterprise  system,  characterized  by  private  ownership 
and  control  over  property,  a free  competitive  market,  and  only  such  govern- 
mental control  or  regulation  as  Is  made  necessary  by  distortions  in  the  free 
market.  The  whole  philosophy  of  our  antitrust  laws  Is  based  on  the  economic 
norm  of  free  competition ; without  such  a norm  they  would  be  absurd. 

A necessary  corollary  of  a free  market  is  the  right  to  choose  one’s  customers 
free  from  government  dictation.  The  Fourth  Circuit  has  declared; 

"Absent  conspiracy  or  monopolization,  a seller  engaged  in  a private  business 
jtiny  normally  refuse  to  deal  with  a buyer  for  any  reason  or  with  no  reason 
whatever." 

The  United  States  Supreme  Court  has  consistently  upheld  the  right  to  refuse 
to  sell  when  the  right  has  been  attacked. 

The  entire  assumption  in  our  economic  structure,  that  economic  needs  can 
host  he  fulfilled  by  sellers  and  buyers  free  to  deal  with  each  other,  is  set  at 
naught  when  government  dictates  a choice  to  either. 

B.  Public  utility  regulation 

The  main  characteristics  of  a public  utility  Is  that  the  public  may  demand  the 
service  as  a right.  An  industry  may  be  closely  regulated  and  yet  not  be  a public 
utility  if  it  can  choose  Its  customers.  The  true  hallmark  of  public  utility  Is 
that  everyone  is  entitled  to  the  service  without  arbitrary  discrimination.  It  is 
this  duty  to  serve  any  applicant  on  equal  terms  without  unreasonable  discrimina- 
tions which  constitutes  the  main  difference  between  public  utilities  and  all  other 
businesses.  Accordingly,  assuming  that  discrimination  in  tenant  or  vendee  selec- 
tion based  on  race,  creed,  color,  or  national  origin  Is  arbitrary,  it  nevertheless 
follows  that  an  antl-dlscriminatlon  law  converts  private  dwellings  in  particular, 
and  the  housing  Industry  ns  a whole,  Into  public  utilities. 

The  United  States  Supreme  Court  has  repeatedly  held  that  "the  state  could 
not,  by  mere  legislative  fiat. . . convert  (private  business)  into  a public  utility  . . . 
for  that  would  be  taking  private  property  for  public  use  without  Just  compen- 
sation, which  no  state  cun  do  consistently  with  the  due  process  of  law  clause  of 
the  14th  Amendment."  Since  anti-dlscriminntton  legislation  In  housing  attempts 
to  impose  the  obligations  of  public  utilities  on  private  businesses,  It  Is 
unconstitutional. 

nr.  POLICE  TOWER  AND  PROPERTY  RIGHTS 

A.  Police  power  and  market  distortions 
Those  few  decisions  which  uphold  anti-discrimination  legislation  as  against 
due  process  arguments  rely  on ,n  series  of  generalized  cliches  about  the  use  of  the 
police  power,  as  "one  of  the  least  lfmltnble  of  government  powers." 

Traditional  exercises  of  the  police  power  fall  Into  two  major  categories.  The 
first  consists  of  regulating  property  so  that  its  use  does  not  injure  the  health  or 
safety  of  others,  or  destroy  their  use  of  their  own  property. 
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The  concept  that  no  person  can  use  his  property  in  such  a way  as  to  diminish 
the  health,  safety,  or  use  of  property  of  others  is  basic  to  any  orderly  society. 
Anti-discrimination  legislation  has  no  relevance  to  such  enactments  since  It  is  not 
the  use  but  the  failure  to  convey  the  property  which  Is  restricted.  No  attempt 
has  ever  been  made  to  support  such  legislation  on  this  ground ; any  such  attempt 
would  be  frivolous. 

The  other  class  of  cases  involves  state  legislation  which  was  passed  to  correct 
deleterious  social  or  economic  conditions  arising  from  a distortion  in  the  normal 
free  competitive  market,  resulting  in  an  inequality  in  bargaining  power  and  hence 
the  inability  of  indlvduals  to  obtain  the  benefits  of  n free  competitive  market 
The  earliest  examples  of  such  laws  were  public  utility  regulations,  Since  utili- 
ties nro  by  nature  monopolies,  they  represent  a permanent  distortion  of  a com- 
petitive market  norm,  and  hence  justify  permanent  economic  regulation. 

Finally  where  a temporary  economic  condition,  such  as  war  or  depression,  dis- 
torts the  normal  economic  market,  the  police  power  permits  the  state  to  correct 
dislocations  produced  by  this  condition  through  temporary  legislation  which  goes 
no  farther  than  the  minimum  needed  to  correct  the  condition,  and  lasts  no  longer 
than  the  temporary  emergency. 

In  this  connection,  rent  control  is  of  particular  sign  I flea  nee  because  several 
of  the  cases  which  uphold  antidiscrimination  legislation  In  housing  rely  strongly 
on  this  precedent  However,  rent  control  la  emergency  legislation  designed  to 
deal  with  a temporary  market  imbalance.  As  Mr.  Justice  Holmes  put  it: 

The  regulation  Is  put  and  justified  only  as  a temporary  measure  * V*  A 
limit  In  time  to  tide  over  a passing  trouble,  well  may  Justify  a law  that  could 
not  be  upheld  as  a permanent  change. 

Antl-fhscrhjnnation  legislation  is,  of  course,  nowhere  predicated  on,  or  drafted 
to  last  fort  any  purported  emergency.  Aside  from  Negro  housing,  no  one  has 
seriously  contended  that  any  shortage  of  housing  exists  for  other  groups  who 
are  just  ns  much  entitled  to  use  the  law  as  Negroes,  A look  at  the  New  York 
experience,  where  the  first  antf -discrimination  law  in  private  housing  was 
passed,  shows  how  utterly  baseless  is  the  claim  that  this  legislation  Is  needed 
to  assure  good  housing  to  any  other  segment  of  the  population*  Yet  the  law 
covers  them  also, 

Zt . Negro  housing  needs 

Those  courts  which  have  done  any  more  than  enthuse  on  how  un-American 
racial  or  religious  discrimination  Is  have  totally  ignored  the  alleged  need  to 
ban  such  discrimination  against  anyone  else  but  Negroes,  Instead,  they  have 
justified  this  sweeping  legislation  on  asserted  Negro  housing  needs.  \Ve  can 
therefore  assume  that  this  constitutes  a concession,  sub  silento,  that  the  statute 
is  unconstitutional  as  applied  to  anyone  else,  and  turn  to  the  law  as  if  It  singled 
out  Negroes  for  protection. 

As  1ms  been  noted  above*  statutes  correcting  inequalities  in  bargaining  posi- 
tion and  thus  restoring  n normal  competitive  market  have  been  upheld  as  appro* 
printe  exercises  of  the  police  jwwer.  However,  the  mere  fact  that  the  state 
may  have  a limited  interest  at  some  period  in  time  In  the  correction  of  a distor- 
tion caused  by  nit  absence  of  a normal  market  does  not  give  it  the  power  to 
regulate  the  whole  area  indefinitely  as  to  both  time  and  people. 

Applying  these  principles  to  Negro  housing,  one  would  expect  to  find  the 
following  limitations  to  make  the  statute  valid: 

(1)  The  Negro  who  sought  to  use  the  law  in  fact  needed  housing. 

(2)  At  the  same  time  and  place  the  law  was  in  effect,  a shortage  of  Negro 
housing  did  in  fact  exist,  similar  to  the  shortage  producing  rent  control, 
and  that  this  shortage  did  in  fact  distort  n normal  competitive  market 

(3)  Government  could  find  no  way  consistent  with  the  constitution  other 
than  regulation  to  alleviate  the  shortage  and  restore  normal  market  coudi- 
tions, 

(4)  The  regulation  was  reasonably  calculated  to  restore  normal  market 
conditions.  An  examination  of  the  typical  anti-discrimination  law  in  hous- 
ing shows  that  it  lacks  nil  four  of  the  above  attributes. 

First,  such  legislation  does  not  require  that  the  Negro  complainant  need  the 
housing.  The  lower-rent.  1 (mining,  into,  which  Negroes,  who  need  bousing  fall, 
the  shortage  of  apartments  prevents  anti-discrimination  legislation  from  being 
effective  because  there  are  enough  white  applicants  to  fill  nil  vacancies,  - 
while  In  luxury  housing,  the  small  number  ,of  Negroes  who  can  afford  such  ■ 
accommodations  can  niso  afford  to  have  new  living  quarters  built  for  them.  I 
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Siuco  anti-discrimination  laws  in  private  housing  operate  in  actuality  only 
In  higher  rent  apartments  where  there  are  more  vacancies  than  applicants,  only, 
a relatively  small  percentage  of  Negroes  who  are  In  the  upper  income  brackets 
ami  can  afford  to  apply  are  benefited  by  them,  It  is  these  very  people,  moreover, 
who  can  afford  to  bul id  now  Negro  housing.  Hence,  the  sitmli  Negro  minority 
which  these  laws  benellt  is  precisely  the  group  not  in  need  of  them  to  secure 
good  housing.  In  short,  this  legislation  is  pro  bono  social  climbers  and  nothing 
inure.  Invoking  such  laws  for  their  benefit  is  like  enforcing  minimum  wage 
legislation  for  Elizabeth  Taylor. 

Secondly,  nnl [-discrimination  legislation  is  nowhere  limited  to  plucw*  where 
Negro  housing  is  in  short  supply,  nor  Is  It  limited  to  periods  of  time  during 
which  such  shortnge  exists.  The  cases  simply  assume  the  existence  of  a short- 
age, and  commentators  on  both  sides  have  followed  suit. 

The  result  of  Negro  housing  gains  in  the  last  decade  Is  to  make  the  claim  of  a 
Negro  bousing  shortnge  a myth  iri  many  areas  and  a fading  problem  elsewhere. 
If  these  gains  continue  at1  their  present  rate,  the  alleged  shortage  will  become 
fiction  in  a relatively  short  time.  Like  emergency  rent  control,  anti-discrimina- 
tion legislation  in  housing  Is  invalfjiLJ*ecfttrBo~th»,.nhjcrgciicy  is  over,  and  a 
normal  market  has  been  eatabllsped'hi  many  areas. 

Thirdly,  regulation  is  not  thtfonly  why  to  alleviate  what  shortage  exists.  In 
fact,  It  is  the  leqpt  eflicieijbf  The  average  Negro  needs  a house,  Aqt  a law  suit 
States  can  supply  housing  by  building  public  bousing  projects  fcuMow  income 
Negroes  who  cannot  ptford  other  dwellings,  by'  encouraging  private  Builders  to 
build  noil-white  housing  through  .tax  gbatemen^  mo  r tgago.  reins  u ra  nee,  tfhfi  other 
assistance,  and  probably  most  important,  by  creating  a madness  cllmnte\wlrich 
encourages  private  building  for-^Nogroes.  Hlinuimtlon  of  restrictions  destined 
to  promote  integration,  suchrifs  the  ban  6n  newspaper- advertisements  that  Indi- 
cate that  housing  is  fOr  Negroes,  would  heUv  by-iierrfiitting  builders  fyr  Negroes 
to  reach  their  market  more  directly.  - - / 1 ' 

Four  tidy,  anti-discrimination  legisliynofrih;  housing  is  npi  onlj\  calculated  vto 
restore  nonual  bargaining  conditions,  KpLhs  a Whole  frirtherdistorte  them.  This 
Is  because  It  is  both  ineffectual  in  adiifik  to  the  total  Nesto  housing  supply,  anti 
creates  a nuiliber  of  grave('  built-inf  afindritetfotive  abuses  in  being  enforced 
To  demonstrate  the  problem,  w&.fnrty  ^ce-agaliFfitfe#  to  ~£lie  NeW  York  expo- 
rieuce,  which  has  the  oldest  anti-discrtmindtlon/cpmmlailona  and  laws  In  housing 
In  the  country  \ i \ j » 

Three  year#  ago,  this  ailthor  poimehmit  the'  following' facte: 

When  the  law  (New  Yojjk  City  tmti  aiserimluatipn  pfdlnahcfeKprat  went  Into 
effect  * * * the  City  Commission  on  IntMgcuuKltelations,  the  administrative 
body  charged  with  administration  of  this  ordinance,  received  an  annual  appro- 
priation of  $368,050,  A year  later,  only  27  cfowplalnjs  were  Adjusted  tqf  die 
satisfaction  of  thh  complainant  or  the  Commission,  for  la  tot  accost  per  dwelling 
unit  obtained  via  the  anti-discrimination  law  of  over  $18,000.  With  this  money 
the  city  could  virtually  have  built  each  of  the  complainants  his  own  apartment 
or  house.  \ / 

IV.  OOMClA^iaT  INTEGRATION  AND  FREEDOM  OP  CHOICE  .A 

A.  Integration  as  the  motivhtism  for  anti-discrimination  lawns' 

The  asserted  Justification  forttiesclaws  as  good  housirtglaws  carij 
close  scrutiny  because  it  is  not  in  mctTlieif^rflr'IRotivating  reason) 

their  ostensible  excuse.  The  evidence  Is  overwhelming  that  anti-digaijL., 

laws  In  housing  are  motivated  by  the  desire  to  promote  compulsory  integration: 

The  attitude  of  leading  Negro  proponents  of  anti-discrimination  legislation 
and  of  Negro  organizations  Against  proposals  for  good  Negro  housing  unless 
ft  was  integrated  Is  well  known.  Their  willingness  to  sacrifice  housing  for 
integration  is  a matter  of  record.  However,  probably  the  most  significant 
evidence  that  anti-discrimination  legislation!  is  really  designed  to  promote 
Integration  comes  from  New  York,  which  had  Instituted  integration  policies 
in  housing  at  the  time  such  legislation  was  passed,  and  pursues  them  with  a 
single-minded  purpose. 

The  New  York  City  Housing  Authority  admitted  keeping  an  average  of  at 
least  05  apartments  In  public  housing  In  Negro  areas  vacant  rather  than  rent 
them  to  waiting  Negroes  in  order  to  obtain  whites  to  better  integrate  them. 
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This  resulted  In  a rental  loss,  In  one  reported  project  alone,  of  $115,000  In  less 
than  a year. 

It  was  further  reported : 

Housing  authority  officials  have  conceded  that  advantages  might  be  given 
to  members  of  one  racial  group  over  those  of  another  In  renting  n particular 
apartment  in  n particular  project.  But,  they  have  argued,  without  this  policy, 
projects  in  certain  areas  would  be  tenanted  predominately  by  members  of  one 
racial  group  • * * “Our  program  * * *”  William  Reid,  Chairman  of  the  Au- 
thority, said  * * * “is  a positive  program  designed  to  • * * bring  about  true 
Integration,” 

B.  Compulsory  integration  as  a negation  of  freedom  of  choice 
The  notion  that  government  can  subject  people  to  experiences  such  as  inte- 
gration to  vaccinate  them  with  Ideas  like  it  can  vaccinate  them  with  medicine 
must  seem  a little  rnw  even  to  the  most  devoted  adherents  of  an  all-powerful 
state.  True,. mass  brain-washing  is  not  unknown  lu  modern  times.  In  varying 
degrees,  It  has  been  used,  and  sometimes  with  remarkable  success,  in  Nazi 
Germany,  Fascist  Italy,  Communist  Russia,  end  Communist  China.  But  such 
seeds  seem  unable  to  flourish  in  the  soil  of  non-totalUarinn  states,  where  many 
people  are  of  the  view  that  government  has  no  business  meddling  with  what 
la  in  the  minds  of  people. 

Senator  Ervin.  As  a matter  of  fact,  is  not  this  housing  section  a 
thought  control  bill  in  its  ultimate  analysis  ? 

Mr.  Hicks.  Yes,  sir;  that  is  exactly  the  way  Liberty  Lobby  has 
presented  it. 

Senator  Ervin.  It  is  to  try  to  compel  people  not  to  think  of  matters 
of  race  or  matters  of  religion  or  matters  of  national  origin  when  they 
sell  or  rent  housing? 

Mr.  Hicks.  It  is  an  attempt-^ — 

Senator  Ervin,  And  it  punishes  people  not  for  what  they  do  but 
for  what  they  think,  in  opposition  to  Government  edict. 

Mr.  Hicks.  Well,  to  the  extent  that  their  thoughts  ar©  reflected  in 
their  outwardly  expressed  attitudes,  it  punishes  them  for  thinking, 
yes,  sir.  It  is  an  attempt  to  enforce  the  biblical  injunction  to  lovo  ones 
neighbor.  That  is  what  it  is,  and  we  can  see  it  as  nothing  more  or 
less  than  that. 

Senator  Ervin.  The  bill  does,  not  condemn  an  external  act,  but  it 
condemns  the  thought  which  a man  has  in  his  mind  at  the  time  the 
external  act  is  done? 

Mr,  Hicks.  That  is  right,  sir.  That  goes  throughout  this  bill,  not 
just  title  IV".  But  when  I get  to  title  V,  this  question  of  motivation 
is  at  the  heart  of  this  bill,  very  definitely. 

Senator  Ervin.  Yes.  That  is  the  reason  I say  it  is  an  effort  on  the 
part  of  Government  by  the  compulsion  of  law  to  make  people  think 
like  the  Government  would  like  them  to  think,  instead  of  like  they  may 
naturally  think.  t , 

Mr.  Hicks.  Well,  I think  we  have  some  evidence  to  that  effect  a 
little  further  on  here  in  the  statement  I do  not  recall  exactly. 

In  a democracy,  people  make  up  their  own  minds.  It  is  a basic 

E remise  that  “freedom  of  the  individual  in  and  under  a democracy 
as  implicit  in  it,  as  an  absolute,  the  freedom  of  association.” 

•When  faced  with  the  fact  that  antidiscrimination  legislation  col- 
lides head  on  with  freedom  of  choice,  advocates  of  compulsory  inte- 
gration lose  thbir  glib  self-assurance  and  begin  to  equivocate  by  trying 
to  find  excuses  ns  to  why  such  right  should  not  be  considered.  These 
excuses,  examined  seriatim,  are  hardly  convincing. 
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The  first  such  argument  is  moral  preachment.  A recent  case  de- 
clared : 

Tlie  private  ownership  of  private  property  free  of  unreasonable  restriction 
upon  the  control  thereof,  Is  truly  a part  of  our  way  of  life,  but  on  the  other  hand, 
we  as  a people  do  hold  firmly  to  the  philosophy  that  nil  men  are  created  equal 
I ml  ml,  discrimination  against  any  individual  here  on  account  of  race,  color, 
or  religion  is  antagonistic  to  fundamental  tenets  of  our  form  of  government  and 
of  (he  God  in  who  we  place  our  trust. 

This  was  a court  decision. 

It  is  clear  that  the  only  antidote  to  such  a visceral  reaction  is  a theo- 
logical brief.  Research  of  old  cases  is  only  a fruitless  road  to  unneces- 
sary eyestrain.  The  possibility  that  Government  coidd  enact  through 
penal  sanctions  whom  one  shall  associate  with  or  talk  to  is  just  as 
absurd  as  the  notion  that  it  could  enforce  through  positive  law  good 
table  manners  or  the  Boy  S coijtXJode*-  'The  intrusion  of  particular 
sectarian  religious  doctripwr'into  the  statute  T3oal$s  which  the  above 
case  would  sanction  ig^ftn  alarming  innovation  for 'agnation  of  such 
diverso  customs,  idggS,  and  ideals.  "V 

Another  line  of* attack  is  the  assertion  that  the  exerciseNif  freedom 
of  choice  so  as/to  discrimma^e-bfised  pn  ethnic  grounds  larim  a.  ra- 
tional basis,  y't’o  begin  with,  thi^  contention  isjirrevelant.  is  no 
more  persuasive  than  would  be  the  contention  that  freedom  of  religion 
should  bo  abolished  unless  the  w orsjuppepcoii  1 d scientifically  drnnon- 
strate  that  his  mode  of  worshif^djad^  a rational  foundation,  orvthat 
freedom  o,{  speech  should  be  ehMrfat^tl  unites  tW speaker  could  first  . 
prove  that  his  thoughts  sliouM  be  heard,  on  that  the  right  to  listen 
to  the  radio  station  which  one  wa»fc£  should  pqt  be  permitted  unless 
he  hearer  can  demonstrate  that  hblja^potUtaste,  or  thotjnght  to  chqbse 
one's  friends  should^  be  curtailed  unleteltlie/person  can  snow  thatihis 
choice  is  Rational  asia  matterW  sociiiVscitoea  The  transferring  of 
choice  from  the  individual  to  gpy  enmi^atin  .the'  realm  of  personality 
is  the  essence  of  a totalitarian  polloa&ata  1 ^ ^ / 

The  short  of  the  matter  is  that^for  all  of  ats  fancy, trimmings  and 
wrappings,  \ law  banning  .discrimination  in  housing  is,  any  is  in- 
tended to  be, \ law  compelling  people  io  integrate 'who  do  not  desire 
to  do  so.  To  thus  treat  human  beings  chesB-jfceces,  to  be^noved  at 
the  will  or  whim\f  others  who  would  like  to  plan  their  lives  for  them, 
is  as  flagrant  a viomrion  of  basic  human  rights  and  dimfity  as  can  be 
found  in  the  worst  tohdjtarian  system  ever  devise^^Moreover,  such 
integration  for  the  sakebf4litegration  ovey  JJrtSohv  i oug^ob jections 
of  tne  people  being  integratedTsTnttently^aolative  of  fnjEtrVionstitu- 
tional  rights.  To  hold  otherwise  is  to  reduce  fundamental  human 
rights  to  the  level  of  norms  which  can  be  changed  at  each  passing' fad 
or  fancy  in  social  engineering  by  self-appointed  planners  tor  the  lives 
of  others. 

All  the  fancy  phrases  of  “democratic  living,”  “fair  housing,”  “open 
occupancy,”  and  “equality”  cannot  substitute  for  the  denial  of  the 
right  of  freedom  of  association.  Infringement  of  this  right  makes 
antidiscrimination  legislation  iii  houisng  violative  of  fundamental 
liberties.  _ t . . 

6.  Title  V : Mr.  Chairman.  Liberty  Lobby  believes  that  title  V of  this 
act  is  a prime  example  of  all  that  is  bad  in  “civil  rights”  legislation. 
With  the  passage  or  this  title  of  the  act,  the  vast  majority  of  Ameri- 
cans are  going  to  believe  that  at  last  there  will  be  an  end  to  the  sensa- 


874 


CIVIL  RIGHTS 


tional  violences  that  results  from  ‘‘civil  rights”  activities  in  the  South, 
This  title  is  being  presented  by  its  proponents  ns  a “law  to  protect 
civil  rights  workers” — no  more  and  no  less. 

Mr.  Chairman,  this  is  no  mere  “law  to  protect  civil  rights  workers.” 
It  is  more  than  tnat.  It  is  much  less. 

First,  it  is  much  less,  because  it  is  so  dependent  on  a determination 
of  the  exact  motive  that  led  to  the  criminal  act.  In  the  case  of  the 
murdered*  Mrs.  Liuzzo,  for  example,  if  the  defense  could  establish  that 
the  murderers  did  not  know  who  the  victim  was,  it  could  argue  that 
none  of  the  motives  specified  in  this  title  could  apply  to  the  crime— 
that  Mrs.  Liuzzo  was  murdered  simply  because  she  was  a white  woman 
in  intimate  association  with  n black  man.  As  we  read  this  title,  such 
a motive  is  not  covered  by  the  act,  and  a conviction  under  this  law 
could  not  take  place. 

Even  with  the  pnssnge  of  this  title,  there  will  continue  to  be  acts 
of  violence  committed  in  which  a conviction  is  utterly  impossible  be* 
cause  of  the  necessity  of  proving  motive  “beyond  a shadow  of  a doubt.” 
This,  in  turn,  is  going  to  lead  to  increased  feelings  of  pure  frustration 
and  disappointment  with  a law  that  promised  so  much,  and  yet  can 
deliver  no  more  than  human  beings  are  capable  of  delivering.  You 
cannot  legislate  into  being  an  abuity  to  read  the  human  heart  and 
mind.  Yet,  that  is  necessary  if  you  are  to  fulfill  the  promise  of  this 
proposed  title. 

And  this  title  is  much  more  than  a “law  to  protect  civil  rights  work- 
ers.” This  is  an  act  to  create  an  entire  new  criminal  code  for  enforce- 
ment by  the  Attorney  General  as  he  sees  fit.  Far  more  than  “civil 
rights”  is  involved  in  title  V, 

Tor  example,  the  Supreme  Court  of  California  has  declared,  in  the 
case  of  Mutkey  v.  Reitman , that  so-called  “fair  housing”  is  a con- 
stitutional right.  What  good  will  it  do  this  Congress  to  decide  that 
title  IV  of  this  act  should  not  pass,  when  it  is  quite  probable,  that  if 
the  U.S.  Supreme  Court  upholds  the  California  court,  then  under  sec- 
lion  501(a)  (5)  of  title  V,  “fair  housing”  can  be  enforced  by  the  At- 
torney General  as  though  title  IV  had  passed,  but  with  even  harsher 
penalties? 

And  what  are  the  union  members  of  the  Nation  going  to  think  of 
title  V when  it  is  applied  to  enforce  the  right  of  anyone,  whether  or 
not  a member  of  the  union,  to  the  privilege  or  union  membership  ¥ The 
possibility  for  abuse  of  title  V is  real  and  sure.  Liberty  Loboy  feels 
that  it  should  not  be  passed. 

Thank  you.  ’ ' 

; Senator  Ervin.  Is  it  not  well  recognized  that,  under  the  first  amend- 
ment, the  American  people  have  a right  to  freedom  of  association! 

Mr.  Hicks.  I have  always  thought  so,  sir,  but  I am  not  a constitu- 
tional expert. 

Senator  Ervin.  Does  not  this  law  undertake  to  annul  the  right  of 
freedom  of  association  by  compelling  the  association  on  the  part  of 
people  who  may  not  be  Willing  to  associate  with  each  other  ¥ 

Mr.  Hicks.  Yes,  sir,  titles  ly  and  V both  do  this. 

Senator  Ervin.  We  /have  in  North  Carolina  a,  very  distinguished 
Negro  who  was  one  of  the  founders  of  the  largest  insurance  companies 
that  operated  and  grew  among  the  members  of  that  race,  ana  he  1ms 
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said  on  occasion  that  if  a man  wahts  to  drink  from  a cool  spring  on 
top  of  a mountain,  he  must  climb  to  the  top  of  the  mountain  to  do  so. 
Is  not  one  of  the  defects  in  this  so-called  civil  rights  bill  the  fact 
that  it  will  impart  in  politicians,  also  very  sincere  people  as  well  as 
politicians,  and  in  the  minds  of  people  of  the  minority  race,  & convic- 
tion thAt  they  can  have  their  way  legislated  into  social  and  economic 
and  other  heavens?  , 

Mr.  Htcns.  Exactly.  This  is  the  most  dangerous  aspect  of  civil 
rights  legislation,  . 

Senator  Ervin.  A i>ercon  who  takes  the  position  that  any  group 
of  men  or  any  race  can  legislate,  their  way  to  the  top  of  the  mountain 
without  climbing  up  there,  is  either  fooling  himself  or  trying  to  fool 
somebody  else,  ishe not? 

Mr.  Hicks.  Yes,  sir. 

Senator  Ervin.  And  the  truth  of  it  is  that  men  of  any  race  can  only 
make  a position  for  themselves  in  society  by  their  own  self-exertion 
and  their  own  efforts,  and  there  is  no  other  way. . There  is  no  way 
that  the  Government  can  transport  them  to  such  positions,  is  there? 

Mr.  Hicks.  Only  when  it  does,  so  at  the  expense  of  someone  else. 
There  have  been  persons  in  and  out  of  government  who  have  gotten  rich 
through  government,  yes,  sir;  but  only  by  virtue  of  taking  it  away 
from  someone  else. 

Senator  Ervin.  The  American  government  as  we  now  know  it  was 
founded  upon  the  idea  that  all  men  should  stand  equal  before  the 
Jaw,  is  that  not  true?  1 

Mr.  Hicks.  As  I understand  it,  yes*  sir, 

Senator  Ervin.  And  bills  of  this  nature,  which  are  passed  for  the 
benefit  of  one  segment  of  our  society,  destroy  instead  of  promoting 
equality,  in  that  they  give  certain  special  privileges  to  one  group  of 
people  at  the  expense  of  the  rights  ox  other  people.  Is  that  not  true  ? 

Mr.  Hicks.  Yes,  sir;  and  I would  like  to  call  your  attention  to  an 
aspect  of  this  statement  that  is  found  in  title  V,  wherein  we  find  the 
attempt  to  create  a new  Federal  criminal  code  which  overlooks  many 
of  the  more  common  criminal  acts  Of  people.  In  other  words,  there 
are  many  criminal  acts  such  as  rape,  robbeiy,  purse  snatching,  that  are 
not  covered  by  this  title  and  yet  there  are  many,  many  people  who 
would  dearly  love  to  see  it  possible  for  the  FBI  to  be  called  in 
instantly  on  an  interracial  rape,  for  example.  But  that  is  not  covered 
by  this  title. 

Senator  Ervin.  Well,  the  truth  of  it  is  that  this  title  indicates  that 
the  Federal  Government  is  not  too  much  concerned  about  crimes  in 
general,  no  matter  how  atrocious  they  may  be,  but  only  crimes  actuated 
by  a certain  motive. 

Mr.  Hicks.  And  only  when  certain  people  have  this  mental  intent. 

In  other  words,  I feel  that  many  crimes  committed  on  whites  by  Ne- 
groes are  also  racial  crimes^  but  they  are  not  covered  by  this  title. 

Senator  Ervin,  Now,  is  it  not  true  that,  under  title  V,  motivation  is 
the  primary  ingredient  rather  than  external  acts  ? 

Mr,  Hicks.  Yes,  sir.  In  fact,  this  is  the  major  fault  that  we  find 
with  this  whole  section,  that  it  depends  so  much  upon  proof  of  motiva- 
tion, and  this  is  our  pointy  that  you  cannot  legislate  into  a judge’s  mind 
or  a juiy’s  mind  the  ability  to  discern  what  is  the  true  intent  or  moti- 
vating purpose  behind  the  act  of  a person  who  commits  a crime. 
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There  are  many  persons,  I am  sure,  who  have  committed  atrocious 
.racial  crimes  in  the  South  about  whom  none  of  the  motivations  herein 
outlined  would  apply.  I named  the  Liuzzo  case  os  an  example,  when 
it  is  quite  likely  that  Mrs.  Liuzzo  was  not  murdered  because  she  was 
attempting  to  register  voters,  but  was  murdered  simply  because  she 
was  there  with  a Negro.  Yet  that  is  not  covered  in  this  title  at  all. 

Senator  Ervin.  And  under  title  V the  accused  would  have  to  be  ac- 
quitted no  matter  how  atrocious  the  offense  was,  if  the  particular  stat* 
utory  motivation  did  not  exist? 

Mr.  Hicks.  Well,  not  being  a legal  expert,  sir,  I cannot  say  with 
great  certainly,  but  I believe  that  is  toe  case. 

Senator  Ervin.  Yes.  Well,  what  you  said  about  the  nature  of  these 
provisions  calls  to  mind  something  in  the  Scriptures.  As  I recall  they 
say  that  man  judges  by  outward  appearances,  but  God  looketh  upon 
the  heart.  Title  V would  make  the  guilt  of  the  man  depend  upon  the 
condition  of  the  heart  rather  than  external  things,  would  it  not? 

Mr.  Hicks.  Yes,  sir,  and  it  is  this  attempt  of  man  to  play  God- 
God  says,  love  thy  neighbor,  so  now  man  is  saying,  love  thy  neighbor. 
And  if  you  do  not  have  love  in  your  heart  for  your  neighbor,  man  is 

going  to  punish  you  for  it.  This  is  the  whole  principle  behind  these 
ills. 


Senator  Ervin.  And  it  is  a very  difficult  thing  for  man  to  be  able  to 
judge  the  contents  of  another  man’s  mind  or  another  man’s  heart,  is  it 
not? 
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your  appearance  here  in  expressing  the  views  of  Liberty  Lobby  in 
respect  to  this  pending  legislation. 

We  will  recess  untillO  :30  Friday  morning. 

Thank  you. 

Mr.  Hicks.  Thank  you.  , 


vene 


(Whereupon,  at  3 :4f>  p.m.,  the  subcommittee  was  in  recess,  to  recon- 
ne  on  Friday,  J une  34, 1966,  at  10 :30  a.m.) 
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FRIDAY,  JUNE  24,  1000 

U.S.  Senate, 

Subcommittee  on  Constitutional  Rights 

of  the  Committee  on  the  Judiciary, 

Washington D,G. 

The  subcommittee  met,  pursuant  to  recess,  at  2 p.m.,  in  room  2228, 
New  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr.,  presiding. 
Present;  Senator  Ervin  (presiding). 

Also  present : George  Autry,  chier  counsel  and  staff  director;  Hous- 
ton Groome^  Lawrence  M,  Baskir  and  Lewis  W,  Evans,  counsel;  and 
Rufus  Edmisten,  research  assistant. 

Senator  Ervin.  The  subcommittee  will  come  to  order.  Counsel  will 
call  the  first  witness. 

Mr.  Autry.  The  first  witness  is  Mr.  G.  V.  Viele,  president  of  the 
Wisconsin  Realtors  Association.  His  appearance  was  scheduled  at  the 
request  of  Senator  Proxmire  and  Senator  Nelson. 

Would  you  identify  for  the  record  the  gentlemen  accompanying  you. 

STATEMENT  OF  0.  R.  VIELE,  PRESIDENT,  WISCONSIN  REALTORS 
ASSOCIATION,  MADISON,  WIS.;  ACCOMPANIED  BY  EARL  A. 
ESPESETH,  PRESIDENT-ELECT  AND  CHAIRMAN  OF  THE  LEGIS- 
LATIVE COMMITTEE;  AND  DARWIN  SCOON,  EXECUTIVE  VICE 
PRESIDENT 

Mr.  Vibli3.  Mr.  Darwin  B.  Scoon,  executive  vice  president  of  the 
Wisconsin  Realtors  Association  of  Madison,  Wis.,  and  Earl  EspesethL 
the  president-elect  of  the  Wisconsin  Realtors  Association,  also  or 
Madison.  • 

Senator  Ervin.  Gentlemen,  on  behalf  of  the  subcommittee  I want  to 
thank  you  for  making  your  appearance  and  giving  the  subcommittee 
the  benefit  of  your  views  on  title  IV. 

Mr.  Viele. /fhank  you  for  the  opportunity. 

Mr,  Chairman,  members  of  the  subcommittee^  my  name  is  G.  R. 
“Bob”  Viele  and  I am  a realtor  doing  business  in  Wausau,  Wis.  I 
lmve  been  a licensed  real  estate  broker  for  over  16  years.  As  presi- 
dent of  the  Wisconsin  Realtors  Association,  I convened  a special  meet- 
ing of  our  board  of  directors  for  the  purpose  of  ascertaining  their 
position  regarding  title  XV  of  S.  3286. 

I have  a unanimous  authorization  from  our  directors  who  represent 
30  boards  and  2,178  members  to  appear  here  today  in  opposition  to 
title  IV  of  S.  3206.  / 
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Wisconsin  has  a so-called  fair  housing  law.  It  was  passed  by  our 
legislature  in  the  fall  of  1965  and  signed  by  the  Governor  December 
19,1965. 

In  that  fair  housing  law,  Wisconsin  legislators  took  a different  ap- 
proach than  the  one  indicated  in  title  IV  of  S.  8296  by  stating  that 
“It  is  the  intent  of  this  act  to  render  unlawful  discrimination  in  nous- 
ing  where  the  sale,  rental  or  lease  of  the  housing  constitutes  a busi- 
ness.” While  the  business  of  housing  is  not  denned,  the  legislators 
gave  partial  recognition  to  the  human  right  of  a property  owner  to  sell 
and  rent  to  persons  of  his  own  choosing  by  exempting  single  family 
dwellings  up  through  four  unit  dwellings  if  one  of  the  units  is  owner 
occupied. 

We  feel  the  legislature  compromised  the  right  of  a person  to  the 
peaceful  enjoyment  of  his  property  by  labeling  dwellings  os  “a  busi- 
ness,” Nevertheless,  thB  exemption  is  recognition  of  the.  proposition 
that  basic  to  personal  liberty,  is  each  man’s  right  in  jprivnte  life  to 
accept,  reject,  associate  with  or  disassociate  from,  his  fellow  men. 
Further  recognition  of  this  principle  is  contajned  in  the  State  law  by 
the  exemption  of  roominghouses  where  the  building  is  occupied  by  the 
owner  and  single  rooms  are  rented  to  four  or  less  individuals, 

I think  it  is  important  to  emphasize  that  Wisconsin,  in  passing  this 
restrictive  legislation,  recognized  that  homeowners  do  have  inalienable 
rights. 

Discrimination  is  obviously  a matter  of  conscience.  This  legisla- 
tion, in  essence,  is  an  attempt  at  conscience  control.  We  feel  that 
conscience  cannot  be  “legislated.”  We  don’t  see  how  any  government 
can  legislate  morality  unless  the  convictions  of  its  citizens  are  in  agree- 
ment with  the  moral  issue  involved.  t The  Volstead  Act  is  a good 
example  of  that. 

In  Wisconsin,  churchmen  were  in  the  forefront  in  advocating  forced 
housing  laws.  We  posed  this  question  to  them : 

Does  your  leadership  for,  nnd  advocacy  of,  forced  occupancy  laws  come  from 
a sense  of  frustration  because  of  your  inability  to  Inspire  your  congregations 
to  accept  voluntarily  open  housing  policies? 

In  other  words,  having  failed  In  the  pulpit  do  you  now  seek  to  impose  your 
point  of  view  on  your  congregations  nnq  alt  other  through  harsh  repressive 
legislative  measures?  What  bnsls  have  you  for  believing  that  a law  will  sue* 
ceed  where  your  leadership  failed?  ! 

If  we  are  considering  moral  issues,  where  should  the  burden  of  proof 
be?  According  to  the  legislation  in  question,  the  burden  of  proof 
rests  on  the  defend  ant-homeownet  and  the  homeowner  is  guilty  until 
he  can  prove  his  innocence.  Let  me  illustrate:  If  a member  of  a 
minority  group  complains  that  He  was  refused  housing,  the  pre- 
sumption is  that  the  refusal  is  based  on  religion,  race,  of-  national 
origin.  The  defendant  homeowner  must  then  provC  that  he  refused 
to  rent  for  a reason  other  than  race,  religion,  or  national  origin ; and 
there  are  other  reasons  for  refusing — lack  or  finances,  children,  pets, 
and  so  forth.  / , 

. At  this  point  someone  would  have  to  make  a determination,  or  ft 
guess,  as  to  what  the. defendant  homeowner  was  thinking  when  the 
refusal  took  place.  How  could  anyone  evaluate  a state  of  mind?  How 
would  you  try  to  answer  this  problem  ? The  proposed  legisldtibh  asks 
others  to  do  so.  f 
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This  bill  purports  to  make  the  courts  experts  in  the  field  of  finances. 
Quite  an  assignment.  To  do  so  they  would  have  to  consider  many  fac- 
tors, Involved  in  the  price  of  a house  is  (1)  the  credit  rating  of  the 
buyer;  (2)  the  amount  of  downpayment;  (3)  the  availability  of 
v tolc  ’ *’ 


money  to  lend.  The  proposed  bill  authorizes  the  courts,  in  effect,  to 
determine  rates  of  interest,  terms  and  conditions  of  sale  or  rental,  land 
contracts,  and  mortgages,  and  all  of  this  must  necessarily  relate  back 
to  the  lender’s  state  ox  mind.  And  there  wego  again ; the  real  reason 
for  refusal  to  rent,  sell,  or  lend  is  always  difficult  to  prove  (or  to  sup- 
port by  concrete  evidence)  other  than  the  defendant  homeowner’s 
statement;  because  a state  of  mind  is  highly  subjective  and  influenced 
by  so  many  factors. 

Earlier,  I mentioned  existing  legislation.  What  affect  has  it  had) 
Wisconsin’s  housing  law,  in  effect  since  December  19,  1966,  has  pro- 
duced six  complaints  despite  a vigorous  program  of  solicitation.  Five 
have  been  dismissed  for  lack  of  evidence.  One  is  still  in  question.  A 
program  which  has  produced  one  complaint,  on  which  no  decision  has 
been  reached,  is  a poor  record.  It  suggests  that  there  is  a less  than 
overwhelming  need  for  housing  laws?  The  overwhelming  thought 
is  that  thousands  of  Wisconsin  taxpayer  dollars  have  been  spent  to 
produce  one  complaint. 

Proponents  of  nousing  laws  assume  that  the  main  reason  minorities 
do  not  move  into  other  areas  i3  because  of  discrimination.  We  claim 
this  is  the  “big  lie"  that  is  being  perpetrated  on  the  American  public. 

In  fact,  however,  the  paucity  of  complaints  apparently  stems  from 
the  lack  of  an  active  demand  from  members  or  minority  groups  for 
integrated  housing. 

We  make  this  statement  because— 

1.  An  overwhelming  percent  of  our  realtors  have  never  had  a 
member  of  a minority  group  ask  for  service. 

2.  Most  selling'  homeowners  have  never  had  a member  of  a 
minority  group  even  look  at  their  home  with  a view  to  buying  it. 

3.  Several  years  ago  the  Federal  Housing  Authority  and  the 
Veterans’  Administration  in  Metropolitan  Milwaukee  had  over 
400  homes  to  which  they  had  acquired  title.  Most  of  them  in  all- 
white  neighborhoods.  Virtually  none  of  these  homes  were  sold  to 
members  of  a minority  group  even  though  the  terms  of  financing 
were  superior  to  the  terms  available  from  private  lenders.  Anq 
this,  in  spite  of  the  fact  that  civil  rights  leaders  were  fully 
informed  of  their  availability. 

4.  The  housing  division  of  the  Milwaukee  Committee  for  Equal 
Opportunity  acquired  268  listings  on  properties  which  were  avail- 
able in  all  areas  of  Milwaukee  to  anyone.  The  program  was  dis- 
continued because  only  four  families  had  been  placed  during  the 
2 years  the  program  was  in  effect. 

Let’s  turn  from  Milwaukee  to  our  second  largest  city.  Madison, 
Wis.,  has  had  a housing  law  for  several  years.  In  that  time  there 
has  been  no  apparent  change  in  housing  patterns  in  that  city. 

What  about  “forced  morality"  legislation  in  other  States)  Has 
there  been  a general  movement  toward  integrated  neighborhoods  in 
those  States  where  forced  housing  laws  are  in  effect?  We  under- 
stand not.  And  certainly  in  Wisconsin  there  has  been  no  discernable 
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How  do  you  explain  the  foregoing?  We  fee!  that: 

1.  The  most  obvious  reason  is  lack  of  purchasing  power  by  members 
of  minority  groups. 

2.  Many  of  those  who  are  able  to  finance  a home  purchase  in  a 
whito  neighborhood  do  not  do  so  because — 

(a)  Fear  of  an  unfriendly  neighborhood  situation. 

(&)  Fear  of  loss  in  value  (don't  forget  tlieso  aro  the  people 
i who  have  'acquired  economic  stability.  They  are  smart  and 
knowledgeable  people  who  won't  waste  their  money  on  poor  in* 
vestment) . 

(c)  Many  minority  families  really  don't  want  to  move  away 
from  friends  and  relatives.  Ethnic  groups  have  characteristi- 
cally throughout  the  American  history  lived  together  in  group- 
ings. Housing  legislation  in  now  way  encourages  a family  to 
be  a looker,  nor  does  it  induce  real  estate  brokers  to  actively 
recruit  potential  buyers  among  minority  groups. 

Since  there  has  been  little  or  no  activity  as  a result  of  existing  legis- 
lation, let’s  ask  the*real  question:  What  are  we,  trying  to  legislate, 
fair  housing,  or  integration  ? In  Wisconsin  is  it  a problem  of  ade- 
quate housing  for  minority  groups?  Antidiscrimination  in 'housing 
legislation  seems  unconcerned  with  housing  for  minority  groups.  The 
emphasis  is  apparently  on  compulsory  integration. 

Integration  exists  in  a neighborhood  up  to  the  moment  the  last 
nonminority  group  resident  departs  from  that  neighborhood.  It  fol- 
lows, therefore,  that  you  can  achieve  integration  only  through  legis- 
lation controlling  the  movement  of  people.  This  poses,  the  absurd 
question : If  I want  to  move  from  an  integrated  neighborhood,  must 
I find  a white  buyer  for  my  property  ? 

Nowhere  in  the  proposed  bill  is  there  any  provision  concerning  the 
good  faith  of  the  person  who  asks  about  the  availability  of  property 
for  rent  or  sale.  (See  clipping  printed  at  end  of  statement.)  InWis- 
consiii  we  call  it  testing,  otherwise  known  as  entrapment.  Title  IV  is 
so  written  as  to  put.  the  defendant  homeowner  at  the  mercy  of  the 
unscrupulous  rabble-rouser. 

What  actions  have  we  realtors  taken  in  order  to  help  minority 
groups  finding  housing?  In  view  of  the  claim  that  minority  groups 
in  Wisconsin  were  unable  to  find  suitable  housing,  two  separate  com- 
mittees were  set  up  by  boards  of  realtors — one  in  Milwaukee,  the 
biggest  city  of  Wisconsin  and  the  other  in  Madison,  the  second  largest 
Public  announcements  were  mad^  that  these  committees  would  help 
a member  of  any  minority  group  find  housing.  In  Madison  there  were 
no  applicants.  In  Milwaukee  theife  were  12  or  14  applicants,  all  of 
them  white,  all  with  large  families. 

In  December  1964  hearings  were  held  by  the  industrial  commission 
concerning  opportunities  for  housing  for  members  of  a minority 
group.  These  hearings  clearly  developed  the  thesis  that  housing  was 
available  to  members  of  a minority  group  who  had.the  economic  means 
to  pay  the  rent  or  purchase  price  and  in  the  neighborhood  of  their 
selection.  True  the  precise  house  or,  apartment  was  not  always  avail- 
able. The  one  across  the  street  equally  priced  and  equally  adequate 
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Let  me  reiterate:  In  Wisconsin  there  ha3  been  no  demonstrated 
need  for  forced  housing  legislation  either  prior  to  or  subsequent  to  the 
passage  of  Wisconsin’s  housing  law. 

Proponents  of  such  forced  housing  argue  that  the  lack  of  complaints 
3s  brought  about  by  homeowners  and  landlords  fear  of  the  punitive 
provisions  of  the  law.  On  the  contrary,  the  roason  is  that  actual  cases 
of  outright  discrimination  are  the  exception  rather  than  the  rule.  It 
would  indeed  be  tragic  if  fundamental  rights  of  private  property 
ownership  were  swept  aside  by  a law  making  it  in  effect  a Federal 
offense  to  exercise  freedom  of  contract  and  freedom  of  choice  in  de- 
termining with  whom  one  may  execute  a.  sale  or  rental  contract. 

We  strongly  urge  that  you  eliminate  title  IV  from  the  pending  bill. 

(The  supplement  to  Mr,  Viole’s  statement  follows:) 

i [Prom  the  Milwaukee  Star,  July  10,  1005] 

Abound  Madison 
(By  Larry  Saunders) 

HOUfiXNO  IN  MADISON 

Old-timers  will  probably  say  that  Madison  has  a housing  problem,  I'm  sure 
there  is  some  truth  to  the  statement.  But,  when  landlords  read  the  equal  oppor- 
tunity law,  and  realize  that  this  law  protects  both  landlord  and  tenant,  then 
fears  should  disappear. 

I personally  made  some  inquires,  I tried  three  areas  In  different  parts  of  the 
■city — westslde,  eastside  and  southside.  On  the  eastslde  and  westslde  the  response 
was  very  good,  I had  no  problems, 

I used  a real  estate  concern  to  work  for  me  on  the  southside.  The  agent  never 
showed  up,  and  never  called  me  back,  ■ But,  two  out  of  three  Is  a vast  Improve- 
ment over  a few  years  ago.  Which  proves  laws  do  change  many  people's  Ideas. 

I say  all  this  to  say.  If  you  want  a job  done — be  It  apartment  hunting  or  job 
hunting — do  It  yourself.  Learn  to  Btand  on  your  own  two  feet.  Ton  will  be ' 
much  more  respected.  » 

Senator  Ervin.  I rend  an  editorial  in  a leading  newspaper  of  the 
country  some  time  ago  Which  stated  in  substance  that,  in  our  solicitude 
for  the  welfare  of  so-called  minority  groups,  our  thinking  was  be- 
coming twisted  to  the  point  where  there  are  many  people  who  consider 
minority  groups  have  rights  superior  to  the  majority.  Do  you  not 
think  this  is  rather  queer  flunking  ¥ 

Mr.  Viele.  Y es,  sir ; I would  agree  with  you. 

Senator  Ervin.  Has  it  not  been  your  observation  that  particular 
ethnic 'groups  prefer  to  live  in  residential  neighborhoods  with  other 
members  of  the  same  ethnic  group  ? ' 

Mr.  ViELE,  t Yes,  sir.  And  we  dp  havB  this  in  our  area.  We  have 
entire  little  villages  that  are  ethnical  groups.  For  instance  we  have 
several  little  cities  that  are  predominantly  Polish,  or  predominantly 
German  Lutherans,  or  predominantly  German  Catholic. 

Senator  Ervin.  This  is  a result  of  quite  a,  natural  instinct  on  the 
part  of  people — that  people  find  other  people  with  similar  cultures  and 
similar  ethnic  origin  more  congenial  to  live  among  than  people  of 
different  ethnic  groups  arid  different  ideas  ? 

Mr.  Views.  Yes,  sir;  we  also  find  that  where  we  have  the  Amish 
buying  farms  in  areas  in  ‘JVisconsm.  They  wish  to  group  together. 
Senator  Ervin.  You  have  given  us  a very  illuminating  r6sum6  of 
What  has  happened  under  the  so-called  fair  housing  law  in  Wisconsin. 
How  is  that  fair  housing  law  administered  ? 
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Mr.  ScooN.  lt  is  administered  by  the  industrial  division,  a division 
of  the  industrial  commission.  It  is  by  a panel. 

Senator  Ervin.  And  they  have  employees,  do  they  not? 

Mr.  Scoon.  Yes,  sir. 

The  Chairman.  When  the  law  went  into  effect,  I imagine  a great 
deal  of  notoriety  was  given  to  the  fact  that  it  had  been  passed. 

Mr.  Scoon.  Yes,  sir,  A colored  man  was  hired  to  nead  up  the 
division. 

Senator  Ervin.  And  undoubtedly  it  lias  cost  the  State  of  Wisconsin 
a great  deal  of  money  to  set  up  the  machinery  to  administer  the  law, 
Mr.  Scoon.  Something  in  excess  of  $50,000. 

Senator  Ervin.  In  excess  of  $50,000.  I believe  you  stated  thole 
have  been  five  complaints  filed  f 
Mr.  Scoon.  Six  complaints  in  6 months, 

Senator  Ervin.  And  five  of  the  complaints  have  been  rejected  as  un- 
supported by  the  evidence? 

Mr.  Scoon.  Yes,  sir. 

Senator  Ervin.  And  the  other  one  has  not  yet  been  determined  ? 

Mr.  Scoon.  That  is  correct,  sir. 

Senator  Ervin.  Don’t  you  believe,  Mr.  Viele,  that  one  of  the  most 
fundamental  rights  of  human  beings  is  the  right  to  acquire  property, 
and  to  use  that  property  as  they  see  fit,  and  to  sell  that  property  to 
whom  they  please,  or  rent  it  to  whom  they  please. 

MV.  Yield.  Yes,  sir;  I believe  that  very  deeply. 

Senator  Ervin.  Don’t  you  think  it  is  a departure  from  the  American 
dream  of  freedom  to  propose  that  the  Federal  Government  should 
deny  190  million  people  tne  right  to  sell  or  lease  their  property  to 
whom  they  please? 

Mr.  Viele.  I believe  this  veiy  deeply.  I believe  this  is  the  thing 
that  made  this  country  great — the  right  to  hold  property  the  way  you 
wish. 

Senator  Ervin.  I assume  in  Wisconsin,  as  it  is  in  most  States,  that 
your  laws  require  that  a contract  relating  to  the  sale  of  real  property, 
to  be  enforcible,  shall  be  in  writing,  signed  by  the  party  that  is  seek- 
ing to  enforce  the  contract?  , 

Mr.  Viele.  Yes,  sir.  All  of  our  agreements  in  Wisconsin  relative 
to  real  estate  must  be  in  writing. 

Senator  Ervin.  Is  it  not  your  belief  that  was  put  in  the  law  in  order 
to  furnish  stability  to  real  estate  titles  and  make  it  certain  what  the 
terms  of  the  contracts  were  with, respect  to  real  estate? 

Mr.  Viele.  I think  Mr.  Scoon  might  be  able  to  answer  that  better. 
Mr.  Scoon.  That  is  correct,  ft  is  spelled  out  in  our  statute  of. 
frauds  / , 

Senator  Ervin.  Now,  if  this  title  IV  were  enacted  into  law, 'it  would 
to  all  practical  intents  and  purposes  nullify  the  wisdom  that  prompted 
the  passage  of  State  laws  requiring  contracts  relating  to  real  estate  to 
be  in  writing.  ( 

Mr.  Scoon.  It  would  depart ; that  is  right,  sir.  , 

Senator  Ervin.  It  would  introduce  chaos  into  this  field  by  making 
controversies  concerning  real  estate  dependent  upon  oral  testimony, 
would  it  not?  [ ; 

Mr.  Scoon.  Yes, .sir;  it  would.  In  addition  to  that,  the  authority  to 
issue  injunctive  relief  for  specific  performance  would  add  to  the  un- 
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certainty  with  regard  to  the  status  of  the  property  and  the  transfer 
of  it. 

Senator  Ervin.  Are  you  a member  of  the  bar  ? 

Mr.  Scoon.  Yes,  sir. 

Senator  Ervin.  Title  IV,  authorizes  a court  to  grant  any  re- 
lief that  the  court  deems  appropriate,  is  that  not  out  of  harmony  with 
general  rules  of  law  that  the  relief  which  one  is  entitled  to  is  defined 
by  the  law  itself,  rather  than  by  the  will  of  the  court? 

Mr.  Scoon.  Yes,  sir.  That  is  my  understanding.  It  is  in  derogation 
of  the  common  law. 

Senator  Ervin.  And  under  the  power  to  issue  injunctions,  the  court 
could  nullify  the  bargains  made  between  the  seller  and  the  purchaser 
by  granting  an  injunction  to  preclude  the  carrying  out  of  those  con- 
tracts, although  they  might  be  in  writing  and  in  conformance  with  the 
law  ox  Wisconsin  or  any  other  State  where  the  property  is  located. 

Mr.  Scoon.  I believe  that  is  a proper  conclusion  to  be  drawn ; yes,  sir. 
Senator  Ervin.  Can  you  imagine  any  more  serious  inroads  on  the 
right  of  freedom  of  Americans  than  to  pass  a law  and  let  the  coercive 
power  of  law  be  used  to  determine  who  shall  purchase  property  or 
reside  in  certain  communities,  instead  of  allowing  those  matters  to  be 
settled  by  the  consent  of  the  people  in  those  communities? 

Mr.  Scoon.  We  always  thought  that  a good  many  people  immigrated 
to  this  country  so  that  they  could  enjoy  the  right  of  property,  and  to 
enjoy  the  fruits  of  the  property  which  they  have  earned  through  their 
own  efforts^to  hold  and  dispose  of  as  they  saw  fit.. 

Senator  Ervin.  Would  not  this  law  be  passed  for 'the.  purpose  of 
giving  a relatively  small  segment  of  the  American  population  rights 
superior  to  those  of  the  great  majority  of  Americans,  depriving  the 
great  majority  of  Americans  of  the  right  of  ownership  of  private, 
property.  . 

Mr.  Scoon.  If  this  type  of  legislation  tan  be  passed,  where  do  we 
stop?..  v.’ 

Senator  Ervin.  I want  to  thank  you  gentlemen  for  your  appearance 
here  today,  and  for  giving  the  subcommittee  the  benefit  of  your  views 
on  tlite  most  important  title. 

Mr.  ViEiiB.  ' Thank  you,  sir.  \ ‘ “ ■ 

Mr.  Amur.  Mr.  Chairman,  the  next  witness  is  Mr.  John  W.  Dutton, 
president  of  the  Pennsylvania  Realtors  Association,  whose  appearance 
is  schMujjed  at  the  request  pf  Senator  Scott.  f ■ 

Senator  Ervin.  Mr.  Dutton,  for  the  purpose  of  the  record,'  would 
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STATEMENT  OF  JOHN  W.  DUTTON,  PRESIDENT,  PENNSYLVANIA 
REALTORS  ASSOCIATION,  HARRISBURG,  PA. ; ACCOMPANIED  BY 
PAUL  E.  KITTLE,  PRESIDENT,  GREATER  PITTSBURGH  BOARD  OF 
REALTORS;  AND  WARREN  G;  MORGAN,  COUNSEL,  PENNSYL- 
VANIA REALTORS  ASSOCIATION  • .si 

Mr.  Dutton.  Thank  you.  Senator.  On  my  left  is  Warren  G.  Mor- 
gan, counsel  for  the  Pennsylvania  Real  torn  Association.  On  my  right 
is  Mr.  Paul  G,  Kittle,  from  Pittsburgh;  president  of  the  Greater  Pitts- 
6m-gh  Board  of  Realtors: 


-( 


884 


CIVIL  BIGHTS 


Thank  you,  sir. 

Senator  Ervin.  On  behalf  of  the  subcommittee,  I wish  to  thank  all 
of  you  gentlomon  for  making  your  appearance  here  for  the  purpose 
of  giving  the  Subcommittee  your  view's  on  title  IV. 

Mr.  Dutton.  It  is  our  honor  to  be  hero,  sir. 

Mr.  Chairman  and  members  of  the  subcommittee,  I am  John  W. 
Dutton,  a realtor  engaged  in  the  business  of  real  estate  brokerage  in 
Wayne,  Pa.  I appear  here  today  as  president  of  the  Pennsylvania 
Realtors  Association.  Accompanying  ino  are  Warren  G.  Morgan, 
Esq.,  the  association’s  counsel,  from  Harrisburg,  and  Paul  II.  Kittle 
of  Pittsburgh,  president  of  the  Greater  Pittsburgh  Board  of  Realtors, 
We  wish  to  testify  in  opposition  to  title  IV  of  S.  3296. 

The  Pennsylvania  Realtors  Association  represents  more  than  3,500 
relators  engaged  in  the  real  estate  profession.  It  consists  of  49  mem- 
ber boards  from  all  parts  of  the  State,  and  is  affiliated  with  the  Na- 
tional Association  of  Real  Estate  Boards. 

May  I begin  by  saying  that  we  share  with  many  members  of  the 
Congress  a desire  to  find  a meaningful  solntion  to  the  problem  of 
“open  occupancy”  in  housing.  We  believe  that  the  future  happiness 
of  our  children,  as  well  as  the  continued  greatness  of  this  country,  in 
no  small  way  depend  upon  finding  such  a solution.  In  our  considered 
opinion  title  IV  of  S.  3296  will  not  provide  the  desired  solution. 

This  legislation  would  unnecessarily  and  imprudently  supersede 
State  and  local  ordinances  governing  fair  housing  in  Pennsylvania. 

In  addition — as  others  who  have  preceded  me  nave  testified — this 
legislation  would  supplant  voluntary  effort  with  naked  compulsion. 

It  would  inject  Federal  police  powers  into  an  area  of  private  domain ; 
and  would  destroy  that  prerequisite  to  the  establishment  of  a binding 
contract,  mutual  assent  of  both  parties.  < 

In  our  judgment,  title  IV  would  retard  rather  than  enhance  the 
progress  that  has  been  made  in  the  general  area  of  interracial  rela- 
tions in  the  State  of  Pennsylvania. 

We  would  like  to  make  it  unmistakably  dear  that  we  do  not  oppose 
open  occupancy,  or  equal  opportunity  for  all  to  obtain  housing.  We 
believe  that  our  association  in  Pennsylvania  lias  demonstrated  this 
by  the  degree  with  which  _ we  have  cooperated  with  the  Pennsylvania 
Human  Relations  Commission,  which  has  been  in  operation  since 
196i. 

We  oppose  the  intervention  of  Federal  power  and  force  in  private 
relations  and  the  use  of  legal  compulsion  to  force  a pattern  of  housing 
that  we  believe  can  be  accomplished  only  through  education,  mutual 
understanding,  and  voluntary  effort. 

We  are  opposed  to  the  use  of  Federal  power  to  force  a contract  be- 
tween buyer  and  seller  which,  in  the  absence  of  such  force,  wchild  not 
be  executed.  We  can  think  of  no  proposal  that  is  more  destructive 
of  individual  freedom  and  personal  liberty  than  title  IV. 

We  further  believe  that  the  enforcement  of  title  IV  would  result 
in  confiscation  of  personal  rights  by  the  Federal  Government. 

It  would  deprive  a property  owner  of  his  right  to  “freedom  of  con- 
tract” and  also,  the  traditional  right  to  dispose  of  lus  property  in 
accordance  with  his  own,  desires. 

We  are  gravely  concerned  over  the  inequities  which  run  through 
this  legislation.  For  example,  allowing  a complainant  the  services  of  ^ 
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Federal  attorneys,  at  no  cost  and  with  no  financial  responsibility,  in- 
vites flagrant  misuse  of  the  legal  apparatus  of  the  Department  cf 
Justice  to  harass  and  exploit  property  owners  with  all  the  taxpayers 
bearing  the  cost. 

The  constitutional  questions  raised  against  this  proposal  have  been 
effectively  dealt  with  by  others  much  more  competent  in  this  field.  We 
will  not  touch  oil  this  area  except  to  state  that  we  share  the  opinion 
i that  this  proposal  exceeds  the  powers  granted  the  Congress  by  the 
i Constitution. 

We  believe  it  is  necessary,  however,  to  direct  specific  criticism  to 
the  enforcement  procedures  set  forth  in  title  IV  of  the  bill,  and  their 
potential  for  gross  injustice,  harassment,  and  multiplicity  of  actions. 
Section  406,  which  provides  for  suit  by  private  persons  through  civil 
actions  in  the  U.S.  district  courts,  demonstrates  a striking  disregard 
for  the  rights  of  defendants.  In  addition  to  equitable  remedies,  a 
prevailing  plaintiff  may  recover  punitive  damages  and  compensation 
for  humiliation  ns  well  as  mental  pain  and  suffering,  and  counsel 
fees.  No  provision  whatsoever  is  made  for  a vindicated  defendant 
who,  in  addition  to  costs  of  the  suit,  may  well  have  suffered  sub- 
stantial inconvenience  and  financial  loss  by  reason  of  restraint,  on  the 
fight  to  dispose  of  his  property. 

It  is  important  to  understand  that  apart  from  judicial  restraint  the 
mere  filing  of  a suit  could  well  affect  the  stability  of  title  to  property, 
so  as  to  effectively  inhibit  disposition  of  the  property  during  pendancy 
of  the  suit. 

Experience  reveals  that  the  subject  matter  of  title  IV  generates  ex- 
treme emotional  reactions  by  potential  complainants.  Even  if  we 
choose  to  ignore  the  inherent  possibilities  of  fraudulent  claims  to  co- 
erce settlements,'  the  provisions  of  section  406  for  court-appointed 
counsel  and  exemption  from  fees  and  costs  amounts  to  an  open  invita- 
tion to  irresponsible  and  unfounded  suits.  It  would  place  in  the 
hands  of  extremists  a potent  weapon  for  harassment  of  innocent  prop- 
erty owners. 

We  submit  that  the  enforcement  procedures  of  section  406  are  un- 
reasonable and  contrary  to  traditional  concepts  of  the  administration 
of  justice. 

Representing  a State  which  has  had  a “Human  Relations  Act" 
since  1961,  we  wish  to  state  that  our  association  at  that  time,  as  well 
as  today,  opposed  the  enactment  of  such  legislation.  We  believe  that 
this  is  moral  legislation  and  that  no  law — State  or  Federal — will 
achieve  by  force  what  can  be  attained  only  through  education,  under- 
standing, and  voluntary  effort. 

In  the  5 years  of  its  existence  tills  State  law  has  by  no  moans 
brought  about  open  occupancy  housing.  On  the  contrary,  we  witness 
almost  daily  innumerable  threats  of  intimidation,  designed  to  force 
the  property  owner  to  submit  to  demands  which  are  not  even  required 
by  the  law. 

; We  feel  that  the  injustices  inherent  in  the  proposed  title  IV  are  far 
greater  than  those  which  flow  from  the  Administration  of  our  State 
act. 

Without  compromising  opr  position,  we  would  like  to  state  for  the 
record  that  our  members  are  complying  with  the  State  law,  and  many 
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go  much  further  than  this  in  their  cooperation  with  Pennsylvania’s 
Human  Relations  Commission. 

Wo  further  oppose  title  IV  on  the  grounds  that  its  enactment  would 
have  a devastating  effect  on  voluntary  neighborhood  patterns.  The 
neighborhood  is  the  basic  pattern  for  tho  American  way  of  life.  It 
brings  together  people  because  of  common  interests,  congeniality,  and 
acceptance. 

Wo  believo  that  if  there  is  any  one  factor  basic  to  a neighborhood  it 
is  the  “pride  of  ownership.”  By  depriving  the  property  owner  of  hia 
freedom  and  contract,  nnd  injecting  the  use  of  force  by  Federal  stafc* 
uto  to  compel  him  to  sell  to  a buyer  not  of  his  own  choosing,  the  Con* 
gross,  in  enacting  title  IV  would  destroy  this  most  important  attribute 
of  private  property  ownership. 

As  we  stated  earlier,  we  share  with  the  Congress  the  concern  that  on 
appropri  ate  solut  ion  to  this  problem  must  bo  found. 

We  believe  that  time — not  force — will  bring  about  an  orderly 
solution. 

We  urge  the  subcommittee  to  reject  title  IV. 

I thank  you,  Mr,  Chairman,  and  the  members  of  the  subcommittee, 
for  giving  us  this  opportunity  to  appear  before  you  today. 

Senator  Ervin.  1 would  like  to  ask  Mr.  Morgan  one  or  two  questions, 
Mr.  Morgan.  Yes,  sir. 

Senator  Ervin.  Mr,  Morgan,  is  it  not  your  understanding  that  the 
Constitution  of  the  United  States  was  drafted  and  ratified  in  order 
to  commit  to  the  National  Government  the  solution  of  national  prob- 
lems, and  to  leave  to  States  and  local  governments  the  solution  of  local 
problems!  , ■ 

Mr.  Morgan.  That  is  emphatically  my  understanding. 

Senator  Ervin.  Can  you  imagine  anything  more  local  than  real 
estate  and  transactions  relating  to  real  estate  within  the  borders  of  a 
State?  . 

Mr.  Morgan.  I cannot,  sir. 

Senator  Ervin.  Has  it  not  always  been  a fundamental  principle  in 
out  law  that  the  owner  of  real  estate  hot  only  has  dominion  over  the 
physical  property  itself,  but  also  has  certain  rights  which  may  be 
called  attributes  of  the  right  of  property — namely,  the  right  to  use  his 
property  as  he  sees  fit,  and  the  right  to  sell  his  property  to  whom  he 
pleases,  and  the  right  to  lease  his  property  to  whom hopl eases?  . 

Mr.  Morgan.  These  are' basic  philosophies  as  far  as  i am  concerned, 
Senator.  . - . , 

Senator  Ervin,  In  add’tioii  to  that  hasn’t  it  been  the  basic  philos- 
ophy of  our  Government  that  the  making  of  individual  contracts  be* 
tween  individuals  is  a matter  of  regulation  for  State  laiV  rather  than. 
Federal  law?  ' ' v 1 ,f " 

. Mr.  Morgan.  Yes,  sir.  ‘ . 

Senator  Ervin.  Now,  title  IV  of  this  bill  would  curtail  to  a veiy, 
substantial  degree  the  right  of  private  property,  would  it  not:  in  that  it 
would  deprive  the  owner  of  the  right  to  determine  tb  whom  lie  should 
sell  liis' property,  or  to  whom  he  should  lease  his  property?  1 

Mr.  Morgan.  Precisely — that  is  our  objection. 

Senator  Ervin.  And  oy  so  doing  it  would  destroy  two  of  the  great 
attributes  of  private  property  , would  it not?  * 
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Mr.  Moroan.  Yes,  sir. 

Senator  Ervin.  And  has  it  not  been  generally  held  throughout  the 
United  States  when  you  destroy  or  seriously  ottrtail  tone  of  the  attri- 
butes of  private  property,  you  are  taking  private  property  without  due 
process  of  law?  m ■ 

Mr.  Morgan,  That  is  my  understanding  of  the  law,  ' 

Senator  Ervin.  Now,  the  fifth  amendment  has  a provision  that  no 
private  property  shall  be  taken  for  public  use  without  the  payment  of 
Just  compensation.  1 

Is  there  not  a fundamental  principle  of  interpretation  of  a written 
document,  whether  it  is  the  Constitution  or  a statute  o*  a contract, 
that  the  expression  of  one  thing  is  the  exclusion  of  other  things? 

Mr.  Mona  an.  I think  that  is  a proper  statement  of  law,  sir. ; . 
Senator  Ervin.  And  would  you  not  construe  that  provision  of  the 
fifth  amendment  which  I have  summarized  to  exclude  the  idea  that 
there  can  be  under  any  circumstances  tho  taking  of  private  property 
for  private  use? 

Mr.  Morgan.  This  is  my  construction.  -r ' • 

Senator  Ervin.  Now,  isn’t  one  of  the  fundamental  objects  of  this 
bill  to  take  private  property  for  private  use?  .l  ; 

, Mr.  Morgan.  That  is  certainly  my  impression,  : > 

Senator  Ervin.  Bo  you  not  think  that  in  the  practical  operation  of 
this  bill,  that  a person  who  Imdl  property  to  sell  or  to  leaser  if  he 
wanted  not  to  be  involved  in  controversy  and  litigation,  where  a per- 
son of  his  own  race  or  a'  person  of  his  own  religion  wanted  to  pur- 
chase the  property,  and  a person  of  another  race  or  another  religion 
wanted  to  purchase  the  property  on  the  same  terms,  would  invari- 
ably yield  to  the  temptation  to  discriminate  against  the  man 
of  his  own  race  or  his  own  religion  in  favor  of  the  man  of  a different 
race  or  different  religion?  That  would  be  the  only  way  he  could 
keep  out  of  the  danger  of  being  involved  in  a lawsuit  for  an  unlimited 
amount  of  damages,  is  it  not? 

Mr.  Morgan.  I think  this  is  of  substantial  concent. 

Senator  Ervin.  So  you  agree  with  me  that  legislation^  this  char- 
acter is  very  well  described  as  forced  housing,  because  it  does  attempt 
to  force  a man  to  sell  to  persons  other  than  his  own  race  or  own 
religion  in  preference  to  tnose  of  his  own  race  or  religion? 

Mr.  Morgan.  .We  think  that  language  is  entirely  apt,  ■ 

Senator  Ervin.  Now,  hasn’t  it  always  been  a pnnoiple  of  our  law 
that  not  only  the  title  to  real  estate  should  be  regulated*  by  the  State 
where  the  real  estate  is  situated,  but  also  that  contracts  relating  to  Such 
real  estate  should  also  be 'regulated  by  thelawof  the  State?  ' 

Mr.  Morgan.  I personally  regard  this  as  fundamental.  > S ’ 1 

Senator  Ervin.  And  does  not  this  etatufce -impair  to  a very  eon- 
eiderable  degree  the  right  of  people  to  make  contracts,  the  freedom 
of  contract  with  respect  to  real  estate?  - • 

Mr.  Morgan.  This  is  an  ultimate  concern.  : ; ' ! : . 1 ‘ 

Senator  EaVift;  And  it  abolishes,-  ak  Mr.  Dutton  so 'Well  stated^  the 
theory1  that  contracts  relating  to  real  estate  should  be  contracts  made 
by  mutual  consent  of  the  parties?  ' 1 . ’ ■ 

Mr;  Morgan.  Precisely.' ; " 

Senator  ErVIn.  CAR  you  think  of  any  legislative  proposal  which 
threatens  more  lrtjtijy  to  freedom  than  title  IV?  ! ; 11  ; 
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Mr.  Morgan.  Sir,  I cannot.  As  a lawyer  I anv  shocked  by  the  test 
fOf  this  particular  proposal; 

Senator  Ervin,  . Mr.  Dutton’s  statement  pointed  out  I think  vory 
well  the  fact  that  title  IV  would  have  a tendency  to  promote  fraudu- 
lent claims.  ' . . 

Is  it  not  true  that  virtually  all  of  the  States  of  the  Union,  in  an effort 
ito  prevent  fraudulent,  claims  concerning  the  title  to  real  estate  and 
.contracts- relating  to  the  title  of  real  estate,  have  statutes  which  are 
called  statutes  or  fraud? 
f Mr.  Morgan.  I am  sure  they  all  have. 

< Senator;  Ervin.:  These  statutes  provide  that  contracts  relating  to 
rea  l estate  Should  be  in  w riti  ng  to  be  enf orcible. 

Mr.  Morgan.  Exactly.  . 

Senator  Ervin.  Would  not  title  IV,  if  enacted  ii\tp  law,  and  upheld 
by  the  courts,  destroy  the  purpose  for  which  these  statutes  were  passed, 
in  all  the  50  . States  ? 

Mi-.  Morgan.  It  introduces  a whole  new  concept  in  ray  judgment. 

Senator  Ervin.  Instead  of  having  the  requirement  of  written  con- 
: tracts  where  title  to  real  estate  is  concerned,  you  would  have  all  of 
a man’s  earnings,  savings,  and  everything  else  of  that  nature  put  in 
jeopardy  by  a fraudulent  claim  of  one  party,  who  would  merely  orally 
assert  that  lie  Attempted  to  purchase  a man’s  property,  and  the  man 
icfused  to  sell  it  to  him  on  account  of  his  race  or  religion  ? 

Mr.  Morgan.  Precisely.  It  violates  historically  tested  precedent. 

: Senator  Ervin.  And  under  the  remedial  provisions  of  title  IV,  the 
man  would  have  a right  to  collect  unlimited  damages  for  mental 
anguish  and  humiliation — the  sky  would  be  the  limit. 

: Mr.  Morgan.  That  is  our  understanding. 

Senator  Ervin.  Now,  do  you  not  believe,  as  a member  of  the  bar, 
that  procedure  should  be  equally  concerned  with  the  rights  of  plain- 
tiffs anddefendaiits?  , ,, 

Mr.  Morgan.  I do,  and  we  stated  that  objection  in  Mr.  Dutton’s  re- 
marks. 


■ Senator  ErviN.  Yes,  you  stated  it  exceedingly  well  Now,  this  law 
ignores,  that  fundamental  principle,  and  provides  that  the  court  can 
appoint  on.  attorney  to  represent  the  plaintiff,  but  there  is  no  pro* 
vision  fbr  an  attorney  to  represent  the  defendant,  is  there  ' 

Mr,  Morgan,  . None  that  we  can. find,  sir.  ; . ; i;=. ; ‘ . 

Senator,  EUvIn.  And  it  also  contains  a provision,  that  a prevailing 
plaintiff,  may-  recover  counsel  fees,  but  the  prevailing  defendant  may 
not?  . 

Mr.  Morgan.  In , the  Commonwealth  of  Pennsylvania  this  is  a 
complete  departure, from,  precedent,  , 7;  . - . ; , \ : ' 

Senator  Ervin,  There  is  something  ini  the  Scriptures  saying;  the 
devil  travels{  to.  and  fro  seeking  whom  he  m$y  devour.  ;Don?fc  you 
think  there  may  be  some  danger  .that  a small  segment  of  the  bar  .would 
travel  to  and  fro,  to  stir  up  litigation  in  which  they,  would  hope  to 
Mve  their  fee-paid  by  the  defendant  whom  they  did  not  represent  ?. 

> i Mr.  Morgan.  It  has-been  suggested,  that  a small. segment  of  the  bar 
might  be  so  inclined.  ... 1 •••  <n .:i.  ' , • '? 

Senator  Ervin.  Do  [you  not  consider!  that  the.  best,  principle  coii- 
eefming  .couiieel  fees  jin  litigation  is  that  theWyer  should  lobk  to  bis 
own  client  for  the  payment  of  his  fee,  rather,  than  hie  adversary  ? < 
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Mr.  Morgan.  Very  emphatically. 

Senator  Ervin.  Gentlemen,  I want  to  thank  you  for  a very  clear 
and  lucid  statement. 

Mr.  Autry.  Gentlemen,  I have  just  two  questions. 

Either  Mr.  Morgan  or  Mr.  Dutton  may  reply. 

As  Mr.  Dutton  pointed  out,  the  emphasis  in  Pennsylvania  State  law 
is  on  conciliation.  If  there  is  a complaint,  you  must  proceed  with  com 
ciliation  first  with  the  Human  Relations  Commission.  Is  that  correct? 
Mr.  Morgan.  Yes,  that  is  so. 

Mr.  Autry.  What  would  be  the  effect  on  Pennsylvania  law  if  title 
IV  is  passed  as  introduced.  What  happens?  I suppose  the  com- 
plainant would  have  his  choice  of  forums. 

Mr.  Morgan.  As  we  examine  these  statutes,  it  appears  that  he  could 
proceed-  under  the  Pennsylvania  act,  and  obtain  such  remedy  as  he 
might  be  awarded  there,  and  then  proceed  under  the  Federal  law  for 
damages.  Of  course  under  Pennsylvania  law  we  do  not  have  any  pro- 
vision for  money  awards. 

Mr,  Autry.  No  punitive  damages  in  the  Pennsylvania  law, 

Mr.  Morgan.  Precisely. 

Mr.  Autry.  And  no  damages  for  humiliation.  So  he  could  receive 
the  benefits  of  the  conciliation  portion  of  the  Pennsylvania  statute,  and 
then  proceed  to  receive  money  damages  through  the  Federal  provision. 

Mr.  Morgan,  It  appears  that  way  from  the  language  of  406 — that 
the  money  award  is  possibly  in  the  alternative. 

Mr.  Autry.  Thank  you. 

The  other  question  I wanted  to  ask  you  is  this : 

Section  408(c)  prohibits  “printing  or  publication,  or  causing  to  be 
printed  or  published  any  notice,  statement,  or  advertisement  with  re- 
spect to  the  sale,  rental,  lease  of  a dwelling  which  indicates  any  prefer- 
ence, discrimination,  with  relation  to  race,  color,  religion,  or  national 
origin.”  Assume  a Catholic  family  living  near  Duquesne  put  an  ad- 
vertisement in  the  paper  merely  stating  “Catholic  family  has  room  to 
rent  for  Duquesne  student,”  what  would  be  your  interpretation  of  the 
effect  of  that  advertisement  under  this  section  ? 

Mr.  RnTLE,  According  to  your  interpretation,  it  certainly  would  be 
an  implied  preference,  and  certainly  in  violation  of  the  written  act 
as  it  is,  or  the  proposed  act. 

Mr.  Autry.  The  defendant  would  be  subject  to  all  of  the  penalties 
under  Pennsylvania  law  and  to  additional  penalties  under  the  Federal 
law : is  that  correct  ? 

Mr.  Kittle.  That  is  correct. 

Mr.  Autry.  That  is  all.  Thank  you  very  much,  gentlemen. 

Senator  Ervin.  The  hearing  will  recess  until  10:30  Tuesday 
morning. 

(Whereupon,  at  2:45  p.m.  the  committee  recessed,  to  reconvene  at 
10 :30  a.m.,  Tuesday,  J une  28, 1966.) 
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TUESDAY,  JUNE  £8,  1668 

U.S.  Senate, 

Subcommittee  on  Constitutional  Rights 

of  the  Committee  on  the  Judiciary, 

Washington,  DM. 

Tho  subcommittee  met,  pursuant  to  recess,  at  10 :35  a.m.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr., 
presiding. 

Present : Senators  Ervin  ( presiding)  and  Javits. 

Also  present:  George  Autry,  chief  counsel  and  staff  director;  Hous- 
ton Groome,  Lawrence  M.  Baskir,  and  Lewis  W.  Evans,  counsel;  and 
Rufus  Ednmsten,  research  assistant. 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

Counsel  will  call  the  first  witness, 

Mr.  Autry.  Mr.  Chairman,  the  first  witness  is  the  Honorable  Robert 
C.  Byrd,  Senator  from  West  Virginia. 

Senator  Ervin.  On  behalf  of  the  subcommittee,  Senator,  I want  to 
welcome  you  to  the  hearing  and  express  to  you  the  gratitude  of  the 
ttibcommittee  for  your  appearance  and  the  expression  of  your  views. 


STATEMENT  OF  HON.  ROBERT  C.  BYRD,  A U.S.  SENATOR  FROM  THE 
STATE  OF  WEST  VIRGINIA 

Senator  Byrd.  Thank  you,  Mr.  Chairman. 

_ I have  a somewhat  lengthly  statement  here.  I shall  not  take  the 
time  of  the  committee  to  read  all  of  the  statement,' but  I shall  attempt 
to  touch  the  highlights  and  then  I would  ark  that  the  entire  statement 
be  printed  in  the  record. 

Senator  Ervin..  Let  the  record  show  that  the  entire  statement  will 
be  printed  verbatim  in  the  record  following  the  Senator’s  oral  testi- 
mony. : 

^ Senator  Byrd.  Mr.  Chairman,  I.  voted  for  the  1957  Civil  Righto 
Act,  the  1960  Civil  Rights  Act;  and  the  1962  resolution  providing  for 
a constitutional  amendment  to  abolish  the  poll  tax  os  & prerequisite  for 
toting  in  Federal  elections.  ; 

I voted  against  the  1964  .Civil  Righto  Act  because,  among  other 
things,  it  constituted,  in  my  judgement,  a serious  and  unconstitutional 
invasion  of  property  righto  ana  opened  the  way,  through  the  “black- 
jack” title  VI  of  that  act,  for  the  ruthless  withholding  of  Federal  funds 
from  States  which  are.  reluctant  to  bdw  to  the  whims  of  Federal 


t voted  against  the  so-called  Voting  .Righto  Act  , of  1985, 
ito  1 would  deny  the  constitutional  righto  'of  any  qualified 
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to  vote,  but  because  of  my  belief  that  article  I,  section  2,  of  the  Fed- 
eral  Constitution,  and  article  II,  section  1,  of  the  Federal  Constitu- 
tion and  the  17th  amendment  to  the  Federal  Constitution  clearly  cm- 

? ower  the  States  to  determine  the  qualifications  of  electors  and  thcre- 
ore  tho  Federal  Congress  lacks  the  power  under  the  Constitution  to 
enact  laws  which  have  the  effect  of  qualifying  persons  to  vote  who  are 
not  otherwise  qualified,  under  State  laws,  to  vote, 

I have  never  doubted  for  one  moment,  and  I have  often  so  stated, 
that  the  Supreme  Court  of  the  United  States,  as.prcsently  constituted, 
would  uphold  both  the  1964  act  and  the  1965  act,  but  this  did  not,  and 
it  does  not  now,  change  my  opinion  of  the  basic  unconstitutionality  of 
both  acts. 

Senator  Ervin.  If  I may  interject  myself  at  this  point  with  a ques- 
tion which  I think  is  directly  pertinent  to  your  statement,  does  not 
tho  Constitution  of  the  United  States  require  each  Senator  to  take  an 
oath  or  to  make  an  affirmation  that  he  will  support  the  Constitution? 
Senator  Byrd.  It  does. 

Senator  Ervin.  And  docs  not  this  oath,  in  your  opinion,  obligate 
each  Senator  to  determine  for  himself  whether  or  not  proposed  legisla- 
tion meets  the  requirements  of  the  Constitution  or  violates  those  re- 
quirements? 

Senator  Byrd.  In  my  opinion,  it  does. 

The  Congress  has  now  been  asked  by  the  President  to  enact  the  Ciyil 
Rights  Act  of  1966,  and  it  has  been  introduced  in  the  Senate  as  $.  3296. 

Title  I of  this  act  deals  with  the  selection  and  assignment  of  jurors; 
£it1e  II  deals  with  discrimination  in  the  selection  of  grand  and  petit 
juries  in  State  courts,;  title  III  is  designed  to  further  facilitate  forced 
integration  in  the  schools  and  other  public  facilities;  title  IV  is  de- 
signed to  eliminate  discrimination  in  housing;  title  V provides  new 
gnd  strengthened  criminal  penalties  to  protect  Negroes  and  civil  rights 
workers;  and  title  VI  authorizes  the  necessary  appropriations  to  imple- 
ment the  provisions  of  the  bill. 

As  I have  said  on  previous,  occasions,  it  is  difficult  to  vote  against 
a.  bill  carrying  a civil  rights  title.  We*  are  all  in  favor  of  equal  civil 
rights  under  the  Constitution,  and  a civil  rights  title  carries  with  it  an 
aura  of  respect  and  humanitarianism  that  immediately,  and,  almost 
automatically  and  unequivocally,  commands  veneration  and  support. 
JBut  tJie  title  of  <!civii  lights”  may  be  misleading  insofar  as  the  substan- 
tive provisions  of  a.  legislative  measure  are  concerned.,  This  was 
especially  true  in  the  case' of  the  1964  Ciyil  Rights  Act.  , , : 

; The  so-called  Civil  Rights  Act  df  1966  is  another  example  of  a legis-* 
lative  “wolf  in  sheep clothing.”  I refer  to  the  measure  ns  a “so* 
called”  Civil  Rights  Act  for  the  simple  reason  that  it  is  not  truly  a 
civil  rights  act  at  all.  It  purports  to  insure  and  protect  tlie  civp 
rights  of  some  people,  but  it  Tjvould  violate  the  constitutional  and  civil 
yights  of  others.  As  a matter  of  fact,  it  would  violate  the  property 
rights  of  all  property  owners,  whatever  the  owners’, race. 

: I make  particular  ref erenceto  title  IV  of  the'  act,  wh iclv  some  people 
like  to,  call  the  “open  housing”  section  but  which,  can  b$  more  oc* 
curately  labeled,  I think,  the  ‘‘forced  bousing”  section.  If  ever,  there 
^•disturbing  example  .of.  attempted-  governmental  interference  with 
property  .rights  in  <tfp  United  States .of  .America, eeetjpn  .-of  the 


civil 
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bill  is,  by  any  standard,  such  an  example.  16  is  so  liiodstrvuialy  shock-1 
ins  to  the  concept  of  true  civil  rights  as  to  be  Outright  deceptive  when; 
it  carries  a civil  rights  label.  Tins  section  does  violence  to!  every  prin- 
ciple upon  which  the  constitutional,  legal,  and  national  rights  of  prop- 
erty nre  bnsed.  . , ' , 

Now,  there  are  those  who  argue  that  human  rights  are  above  prop- 
erty rights,  but  the  two  are,  in  fact,  inseparable.  The  right  to  own, 
use,  manage,  and  dispose  of  real  property  is  a profoundly  basic  human 
right.  This  is  a human  fight  which  existed  long  before  the  ( on- 
stitution  of  the  United  States.  The  natural  and  inherent  propirty 
rights  of  man  were  acknowledged  by  the  eighth  commandment  n\  the 
Decalogue,  propounded  on  Mount  Sinai:  “Thou  shalt  not  steal.” 

Gottfried  Dietzc,  professor  or  political  science  at  the  Johns  Hop- 
kins University,  in  his  book  “In  Defense  of  Property,”  says  1 

The  freedom  of  men  constats  of  particular,  specific  rights  or  liberties.  These 
rights  can  be  classified  into  two  major  categories,  namely,  the  liberal  rights 
to  be  free  from  coercion  aud  the  democratic  rights  to  participate  In  govern- 
ment. Property  rights,  constituting  a prominent  part  of  the  first  group,  ore 
aui>erlor  to  the  rights  of  the  latter  group. 

St.  Augustine  had  this  to  say  about  property : 

Whence  doeB  each  possess  what  he  does  possess?  Is  It  not  human  right?  For 
by  divine  right  “tho  earth  Is  the  Lord’s  nnd  the  fullness  thereof” ; poor  and  rich 
Are  supported  by  one  and'  the  same  earth,  But  it  is  by  human  right  he  saitb> 
"This  estate  Is  mine,  this  house  is  mine,  this  slave  Is  mine.” 

Sir  John  Fortescue  maintained  that  property  existed  prior  to  hu- 
man law — a popular  theory  convenient  for.  limiting  the  claim  of 
government.  . 

John  Locke,  who  lived  in  the  latter  part  of  the  10th  century,  believed 
that  property  was  one  of  the  sacred  trinity  of  natural  rights.  Locke . 
maintained  that  private  property  is  an  institution  of  nature  rather, 
than  an  institution  of  men.  He  maintained  that  Adam  and  his 
posterity  were  born  with  property  rights  but  that  political  rights 
evolved  from  agreements  among  men. 

Sir  William  Blackstone,  in  the  18th  century,  wrote  thusly : : ; 

: There  Is  nothing  which  so  generally  strikes  fche  imagination,  and  engages  the 
affections  of  mankind,  as  the  right  of  property?  or  that  sole  and  despotic  do-' 
minion  which  one  man  claims  and  exercises  over  the  external  things  of  the 
worid,  Ini  total  exclusion  of  the  right  of  any  other  individual  in  the  universe.  : 

The,  Encyclopaedia  Britannica  of  1778-83  specified  that  every 
Briton  was  endowed  from  birth  with  the  three  great  and  primary 
rights  of  “personal  security,  personal  liberty,  and  private  property. 

James  Madison’s  reference  in  the’  10th  Federalist  pnpel*  to  “the  di- 
versity in  the  faculties' of  men,  from  which,  the  rights  of  property 
originate,”  and  to  the  “different  and  unequal  faculties  of  acquiring 
property”  from  which  the  possession  of  different  degrees  and  kinds  of 
property  immediately  results,”  are  clearly  Lockean. 

■In  the  American  Democrat,  1838,  James  Fenimore  Cooper  Spoke 
of  property  as  “the  base  of  all  civilization,”  and  of  the  rights  of 
ownership  os  created  by  labor,  human  or  animal,  he  said  “the  food? 
obtained  hy  toilj  cannot  be  taken  fromthe  mouth  of  man’,  or  beast* 
without  doing  violence  to  One  of  the  .first  of  our  natural  rights,”  ; > 

; Eife,  liberty  and.  property  .had  been  equally  entitled  to  the:  pro-; 
tection  of  the  English  sovereign  since  KingJOrmattachedhis  signa- 
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ture  to  the  great  charter  “in  the  meadow  which  iscalled  Runnymeade. 
and  life,  liberty  and  property  were,  by  the  constitutions  of  the  recently 
established  governments  equally  entitled  to  the  protection  of  those 
governments.  Man’s  life  and  his  liberty  could  only  be  taken,  if  the 
public  good  demanded  it,  after  trial  by  jury.  Likewise,  a man  could 
be  shorn  of  bis  property  or  hie  property  rights  only  after  proper 
trial  and  just  compensation.  These  three  cardinal  rights  were  co< 
equal  and  riot  one  was  subordinate  to  another. 

Our  constitutional  forebears  had  great  respect  for  property  and 
the  rights  of  property  owners,  and  toe  Constitution  is  replete  with 
provisions  securing  the  rights  which  attach  to  property.  The  same 
can  be  said  with  regard  to  the  Bill  of  Rights,  and  in  these  first  10 
amendments-  we  find  again  that  our  forebears  sought  to  protect  not 
only  personal  rights,  but  property  rights  as  well. 

In  the  14th  amendment,  insofar  as  the  supremo  law  of  the  land, 
as  written^  was  concerned,  property  rights  were  on  a parity  with 
personal  rights.  .Property  rights  as  well  as  personal  rights  were 
protected  by  due  process.  Unlawful  seizure  of  either  property  or 
jerson  was  prohibited.  Litigants  over  property  were  entitled  to  trial 
>y  jury  os  when  the  life  or  liberty  of  the  litigants  was  involved. 

Take  away  this  phasic  human  right — tho  right  to  own,  use,  manage, 
and  dispose  of  one’s  own  property — and  what  will  happen  to  American 
free  enterpiseS  ? What  will  happen  to  toe  individual  American’s 
incentive  to  labor  and  save  and  build' for  himself  and  his  children? 
What  will  happen  to  that  basic  concept  of  freedom,  that  one  has  a 
moral  and  legal  and  natural  right  to  enjoy  the  fruits  of  his  own 
just  labors  and  the  product  of  his  own  honest  sweat  ? What  will  have 
become  of  the  priceless  concept,  so  clearly  enunciated  by  Sir  Edward 
Coke,  English  jurist  and  political  philosopher,  “For  a man's  house 
is  his  castle”?  The  concept  had  appeared  earlier  in  various  Latin 
maximums.  and  toe  third  and  fourth  amendments  to  the  Federal  Con- 
stitution are  concerned  with  this  idea. 

And  if  the  Federal  Government  may  interfere  with  the  constitu- 
tional, legal,  and  natural  rights  of  the  owner  in  the  sale,  lease,  or 
rental  of  real  property,  what  will  hinder  an  all-powerful  Federal 
Government  from  arrogating  to  itself  the  power,  at  some  future  time, 
to  control  the  terms  of  sale  or  the  price  of  the  rental?  What  will 
hinder  the  Federal  Government  from  arrogating  to  itself  the  power, 
at  some  future  time,  to  control  the  use  and  disposal  of  the  house- 
hold furnishings  and  other  persotfalpropeity  of  an  owner? 

The  gradual  erosion  of  property  rights  which  we  have  seen  taking 
place,  Unnoticed  to  some  people,  but  at  the  advocacy  of  others,  will 
receive  a massive  impetus  if  title  IV  of  this  bill  i£  enactod.  ' ; 

Title  IV  makes  it  unlawful  for  the  owner  of  any  building  Or  land 
used  for  residential  purposes  to  refuse  to  sell,  rent,  or  lease  such  dwell- 
ing or  land  to  any  person  if  such  refusal  constitutes  discrimination. 
It  will  be  unlawful  for  the  owner  to  publish  any  notice  or  advertise- 
riient;  with  respect  to  the  salet  rental,  or  lease  of  a dwelling,  that  in- 
diates  any  preference  or 'discrimination  based  on  race/ color,  religion, 
or  national  origin.  It  Tyil!  also  be  unlawful  for  any  bank,  insurance 
company,  or  other  lending  institution  to  deny  loans  to  persons  apply' 
ing  therefor  for  the  purpose  of  purchasing  dwellings  if  such  denial 
constitutes  discrimination.  - *■  ■ ! ,ii  ’ ;: 
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. Senator  Ervin.  If  I may  interrupt  at  this  point  With  a question, 
you  point  out  very  correctly  that,  under  title  Iv  of  the  pending  bill, 
it  will  be  unlawful  for  the  owner  to  publish  any  notice  or  advertise- 
ment with  respect  to  the  sale,  rontal,  or  lease  of  a dwelling  that  in- 
dicates any  preference  or  discrimination  based  on  rac&  color,  religion, 
or  national  origin.  Eut  the  question  is  this:  If  the  Congress  has  the 
power  to  prohibit  advertisement,  which  is  nothing  in  the  world  but 
the  exercise,  of  the  right  to  freedom  of  speech,  in  this  particular  field, 
what  is  there  to  prevent  Congress  from  prohibiting  free  speech  in 
every  other  field? 

Senator  Byrd.  I see  nothing,  Mr.  Chairman,  to  prohibit  its  doing 
so.  I believe  that  perhaps  a little  later,  I do  touch  on  this  point  in  a 
way  to  show  that,  under  the  commerce  clause,  while  the  Congress  has 
gone  a long  way— too  far,  in  reality,  in  my  judgment — there  still  is  a 
bar  under  the  commerce  clause  which  would  prevent  the  Congress,  in 
my  judgment,  from  going  this  far,  even. 

Senator  Ervin.  Some  of  the  members  of  our  Supremo  Court  say 
that  the  right  of  freedom  of  speech  is  absolute  and  subject  to  no  limi- 
tation, and  others  say  the  right  to  freedom  of  speech  is  subject  to  only 
a few  limitations,  such  as  that  a man  shall  not  commit  libel  and  the 
like.  Now,  to  me  it  seems  we  have  reached  a tragic  condition  in  this 
Nation  if  Congress  can  prohibit  advertisements  ot  this  nature.  If  the 
Congress  can  do  this,  it  can  prohibit  political  advertisements  and  any 
other  form  of  freedom  of  speech.  ’ 

(Senator  Byrd.  Mr.  Chairman,  I share  that  viewpoint  I feel  that 
it  would  be  unconstitutional  for  tile  Congress  to  enact  this  provision, 
but  I have  not — I must  say  that  I have  been  surprised  in  the  past  to 
see  Congress  enact  provisions,  which,  in  my  judgment  and  in  thejudg- 
menfc  of  others  who  are  far  better  constitutional  lawyers  than  I ever 
oxpeot  to  be,  and  in  the  fact  of  jpast  decisions  of  the  Supreme  Court, 
are  clearly  unconstitutional.  But  even  so,  even  though  this  title 
would  appear  to  fiy  in  the  face  of  the  Constitution,  I would  not  be  sur- 
prised, if  the  Congress  shows  the  bad  judgment  to  enact  this  bill,  I 
would  not  be  surprised  to  see  the  Supreme  Court  of  the  United  States, 
as  presently  constituted,  uphold  the  law. 

Of  course,  instances  of  discrimination  in  the  rental  and  sale  of  prop- 
erty based  on  religion  or  national  origin  are  relatively  rate,  but  these 
terms  have  been  included  to  make  the  legislation  more  palatable.  Why 
the  legislation'  does  not  make  it  unlawful  for  property  owners  to  dis- 
criminate against  elderly  people  or  against  parents  with  children  has 
not  been  explained,  but  one  may  conjecture  that  it  is  perhh-pg  because 
the  elderly  folks  and  the  lkfge  families  have  not  yet  taken  to  the 
picket  lines  and  have  been  noticeably  absent  from  the  sit-insand,  thus 
far,  have  not  threatened  to  riot.  :<  ■'■  ■■■  ■;  | - . • 

Any  plaintiff,  under  this  section  of  the  bill,1  may  bring  & civil  action 
in  ar  U.sicourt,  and  the  court  may  appoint  , ah  attorney  , for-tho  plain- 
tiff and  authorize  commencement  of  the  action  without  payment  of 
fees,  eosV  or  security.  Moreover,  the  U.S.  Afctorti&y  General  may  in- 
tervene for.  or  in  the  name  of  the  United  States  if  ;he  certifies  that  the 
action  is  dr  general  public  importance,  with  the  United  States;  being 
entitled  to  the  same  relief,  as  if  it  instituted  the  action;  The  dcf end- 
ant  property  owneri  of  course,  willhava  to  furnish,  his  own  attomey 
and  pit  his  own  resources,  be  they  great  or  small,  against  the  all-pow- 
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erful  Federal  Department  of  Justice  and  its  lawyers  whose  salaries  Ilia 
own  taxes  help  to  pay. 

The  court  may  grant  such  relief  as  it  deems  appropriate  including 
a temporary  or  permanent  injunction,  restraining  order,  or  other 
order,  and  it  may  award  damages  to  the  plaintiff  including  damages 
for  humiliation  and  mental  pain  and  suffering,  and  up  to  $500  punitive 
damages.  The  court  may  also  allow  a prevailing  plaintiff  a reasonable 
attorney’s  .fee  as  part  of  the  costs.  No  provision  is  made,  however, 
for  allowing  a prevailing  defendant  an  attorney’s  fee  as  part  of  the 
costs  of  successfully  defending  his  case  against  an  unjust  charge.  This 
is  inequitable,  because  if  it  is  fair  for  the  prevailing  plaintiff  to  be 
allowed  an  attorney’s  fee,  it  should  'be  fan*  for  the  prevailing  de- 
fendant to  be  allowed  an  attorney’s  fee,  and  there  is  ample  precedent. 

I submit  that  this  legislation  is  unconstitutional  in  that,  it  is  weighted 
against  the  property  owner,  denying  him  the  equal  protection  of  the 
law,  and  insofar  ns  it  constitute*'  :overnmental  interference  with  his 
ownership,  use,  management,  and  rccdom  to  dispose  of  his  property, 
it  deprives  him  of  property  without  due  process  and  thus  contravenes 
the  fifth  amendment  to  the  Federal  Constitution. 

X have  not  reached  any  decision  as  to  the  other  sections  of  this  bill, 
but  my  study  of  the  “forced  housing”  section  convinces  me  that  it  is 
an  invasion  of  property  rights,  whether  the  property  owner  is  white 
or  nonwhite,  and  is  thus  unfair  and  unconstitutional. 

I recognize  that  every  man  has  a right  to  buy  or  rent  property,  but, 
by  the  same  token,  the  owner  of  property  has  an  equal  right  to  refuse 
to  sell  or  refuse  to  rent,  if  he  so  chooses,  and,  in  my  judgment,  he  is 
not  duty  bound  to  explain  his  reasons. 

Christ  admonished  us  to  “love  thy  neighbor  as  thyself,”  but  he  did 
not  deny  one’s  right  to  choose  his  associate  or  his^  neighbor.  In  this 
regard,  it  may  also  profit  one  to  reflect  upon  Christ’s  parable  of  the 
laborers  hired  for  the  vineyard,  in  which  parable  the  householder,  in 
reference  to  his  property,  answered  his  critics  by  saying,  “Is  it  hot  law- 
ful for  me  to  do  what  I will  with  mine  own  ? ” 

If  a man,  white  or  Negro,  of  his  own  volition,  wishes  to  sell  dr  rent 
to  a party  of  another  color,  that,  in  my  judgment,  is  his  prerogative, 
and  he  cannot  legally  be  prevented  from  so  doing.  But  I do  not  be- 
lieve that  he  should  be  under  compulsion  to  do  so,  against  his  own 
free  will,  by  virtue  of  governmental  constraints  of  any  sort. 

Mr.  Chairman,  I have  cited  a number  of  cases  in  the  next  several 
pages  which,  in  my  judgment,  clearly  indicate  that  this  title  of  the  bill, 
cannot  be  based  upon  the  14th  amendment,  nor  can  it  be  based  upon 
the  commerce  clause.  I think  it  would  be  clearly  unconstitutional, 

: and  I therefore  have  attempted  sq'to  state  by  citing  the  cases  aiid 
by  quoting  from  the  rulings  therein. 

■ I shall  move  to  page  18.  > 

” The  Supreme  Court  has  hot  yet  held  that  the  14th’  amendment  in 
any  way  finiits  an  owner’s  right  to  refuse  to  sell  or  lease  a home  or 
Apartment  on  racial  grounds.  It  has  not  yet  held  that  where  a State 
'Or  political  subdivision  exercises  no  element  of  coercion  upon  a home- 
"Oivner  to  discriminate,  the  homeowner  is  not  free  tb  discriminate  with- 
out violating  the  provisions  of  the  14th  amendment.  The  Court  has 
not  even  been  hjble  to  muster  a majority  tb  hold  that  the  14th  amend- 
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menfc  prohibits  the  owner  of  a restaurant  or  other  place  of  public  ac- 
commodation from  discriminating  among  customers  on  account  of 
race,  which  is  a much  easier  conclusion  to  support.  See  Bell  v.  Mary* 
land  878  U.S.  226  (1964). 

To  conclude  that  the  14th  amendment,  itself,  does  not  prohibit  the 
homeowner  from  discriminating  on  account  of  race  is  not  necessarily 
to  conclude  that,  in  the  exercise  of  its  power  to  enforce  the  14th  amend- 
ment, the  Congress  could  not  prohibit  such  discrimination.  However, 
the  Court  has  held,  in  the  civil  rights  coses,  to  which  I have  previously 
alluded  in  my  statement — that  the  14th  amendment  does  not  empower 
the  Congress  to  prohibit  owners  of  inns,  carriers,  a nd  places  of  amuse- 
ment from  discriminating  on  account  of  race.  Although  Congress,  in 
1964,  enacted  new  legislation  prohibiting  owner's  of  cei’tain  inns, 
restaurants,  and  places  of  amusement  affecting  commerce  from  dis- 
criminating on  account  of  race,  basing  the  act  m part  on  its  power  to 
enforce  tlio  14th  amendment,  the  Court  lias  held  the  legislation  con- 
stitutional on  the  basis  of  the  commerce  power.  Two  of  the  Justices 
would  lmve  upheld  the  law  on  the  basis  of  section  {>  of  the  14th 
amendment. 

To  the  extent  that  the  Civil  Rights  cases,  supra,  would  confine  the 
power  of  the  Congress  under  section  6 of  the  14th  amendment  to  the 
adoption  of  “appropriate  legislation  for  correcting  the  effects  of 
* * * prohibited  State  laws,  and  State  acts,  and  thus  to  render  them 
effectually  null,  void,  and  innocuous,”  three  Justices  have  indicated  a 
readiness  to  overrule  it.  ( United  States  v.  supra,  opinion  of 

Mr.  Justice  Brenhan,  joined  by  the  Chief  Justice  and  Mr.  Justice 
Douglas,  concurring  in  part  and  dissenting  in  part,  slip  opinion  at  9.) 
To  the  extent  that  the  Civil  Rights  cases  would  bo  inconsistent  with 
the  conclusion  that  “the  specific  language  of  section  5 empowers  Con-- 
gress  to  enact  laws  punishing  all  conspiracies— with  or  without  State 
action— that  interfere  with  14th  amendment  rights”  three  additional 
Justices  have  indicated  a willingness  to  overrule  it  without  specifically 
naming  it.  (Id.  concurring  opinion  of  Mr.  Justice  Forfcas.  slip  opinion 
at  2.)  Can  these  three  and  three  be  put  together  to  add  up  to  a ma- 
jority- that  wquM  hold  title  IV  to  be  a valid  exercise  of  congressional 
power  under  section  5 ? Not  necessarily. 

Let  us  assume  for  a moment,  what  would  seem  to  be,  or  at  least  about 
to  become  a completely,  valid  assumption,  that  section  f>  does  empower 
Congress  to  enact  laws  punishing  all  conspiracies — with  or  without 
State  action— that  interfere  with  14th  amendment  rights.  Is  the  right 
of  a prospective  home  buyer  not  to  have  bis  purchase  offer  refused 
OH  account,  of  his  race  such  a right  ¥ It  has  never  been’  held  to  be  and 
the  combined  opinions  in  Cluest^  supra,  would  not  seem  to  compel  such 
a conclusion.  . ■ i . , 

■ In  ^measuring  the  breadth  of  Federal  power  to  be  inferred  from 
i ^ m Quests  that  section  5. of  the  14th  amendment  “empowers 

the  Congress  to  enact  laws  punishing  all  conspiracies— with  or  with- 
out State  action— that  interfere  with  14th  amendment  rights*”  it 
should  be  noted  that  the  acts  with  which  the  Court  was  there  concerned, 

“by  shooting  Negroes}  by  beating 
JJegroeer.by  hiUmg  Negroes  ”;  iThey.  were  aets  .deaWy  criminal  -ana 

fh®  question  was  whether  the  United  States  had  made  them;pun* 
ishable  or  had  the  power  to  moke  them  punishable  by  Federal  law. 
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To  the  extent  that  title  IV  prohibits  the  intimidation  or  coercion  of  a 
mob  attempting  to  prevent  a Negro  family  from  moving  into  a neigh* 
borhood,  the  dicta  in  Guest  would  seem  to  indicate  that  the  14th 
amendment  is  a sound  constitutional  basis  for  title  IV.  The  acta 
reached  are  clearly  criminal  and  the  only  question  is  whether  the  Con- 

frees  has  a concurrent  Jurisdiction  with  the  States  to  punish  them. 

'o  the  extent  that  title  IV  forbids  an  individual  homeowner  to  refuse 
to  sell  his  h6ms}  or  rent  an  apartment  or  room  in  it  because  of  the  race 
of  a prospective  purchase^  there  would  seem  to  be  a leap  beyond  the 
dicta  in  Guest.  Nothing  in  the  14th  amendment  makes  the  discrimi- 
natory act  of  the  homeowner  in  refusing  to  sell  or  rent  on  account  of 
race  unlawful.  Nothing  in  the  14th  amendment,  as  it  has  been  con- 
strued until  now,  requires  the  State  to  mnke  such  discriminatory  act 
unlawful.  What  14th  amendment  right  would  Congress  be  enforcing! 

Attorney  General  Katzenbncli  argues  persuasively  that  Federal 
prohibition  of  discrimination  in  the  sale  or  rental  of  housing  is  an 
appropriate  exercise  of  the  power  of  Congress  to  enforce  the  14th 
amendment. 

It  may  be  Mr.  Justice  Harlan,  in  his  concurring  opinion  in  Peterson 
v.  Greenville , supra,  and  I think  it  worth  repeating,  who  has  given 
the  most  eloquent  answer  to  this  argument : 

XJoderlying  the  cases  involving  an  alleged  denial  of  equal  protection  by  osten- 
sibly private  action  Is  a clash  of  competing  constitutional  claims  of  a high  order; 
liberty  and  equality.  Freedom  of  the  individual  to  choose  bis  associates  or  his 
neighbors,  to  use  and  dispose  of  bis  property  as  he  sees  fit,  to  be  arbitrary, 
capricious,  even  unjust  In  his  personal  relations  are  things  entitled  to  a large 
measure  of  protection  from  governmental  Interference,  This  liberty  would  be 
overridden,  In  the  name  of  equality,  If  the  strictures  of  the  (14th)  amendment 
were  applied  to  governmental  and  private  action  without  distinction.  Also 
inherent  in  the  concept  of  State  action  are  values  of  federalism,  a recognition- 
that  there  are  areas  of  private  rights  upon  which  Federal  power  should  not  lay 
a heavy  hand  and  which  should  more  properly  be  left  to  the  more  precise  Instru- 
ments of  local  authority. 


There  is  not  much  doubt  that  title  IV  lays  a heavy  Federal  hand 
on  areas  of  rights  which  had  heretofore  been  considered  private.  It 
admits  no  exceptions  to  its  restrictions.  The  private  religious  home 
which  rents  accommodations  to  the  elderly  of  its  faith  would  no 
longer  be  able  to  exclude  members  of  other  faiths.  The  Swedish 
Ola  Folks  Home  would  be  required  to  open  its  doors  to  the  elderly 
of  other  ancestries.  The  owner  of  a home  who  has  fallen  upon  hard 
times  and  decides  to  rent  a few  rooms  to  tide  him  over  would  have  his 
choice  of  tenants  circumscribed.  '/ 

If  the  Federal  power  can  reach  this  far  into  individual  private 
lives,  is  there  anything  to  prevent1  it ,#rom  reaching  into  private  asso- 
ciations—private  cluraj  private  schools,  private  organizations  of  any 
kind?  . . 

There  Would  seen!  to  be ’little  doubt,  now,  that  the  constitutional*  , 
ity  of  legislation  to  enforce  the  14th  amendment  will  be  measured 
by  the  test  formulated  by  Mr.:  Justice  Marshall  in  MeGullooh  v.  Mary- 
land^ Wheat  m^m  (1819).  ' 

. f ■■  ■ - \ 1 ' ' . . ' - j . ■ '■  i ■ . ' .■ . j ■ „ ■ ' 

Let  the  end  be  legitimate,  let  it  be. within  the  scope  of  the  Constitution,  and 
all  means  WhtcH  are  appropriate,  which  are  plainly  adapted  to  that’ end,  which 
ath  not  prohibited,  but  consist  with  the  letter  and1  spirit  of  the  Constitution,  axe 
constUutlonalj-'. -I  -i';: : ! 1 1 " ■ 
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The  question  to  be  answered  by  the  Court,  should  title  IV  be  en- 
acted, would  seem  to  be:  “Is  this  law  prohibited?”  By  the  first 
amendment  prohibition  against  denials  of  the  right  to  freedom  of 
association?  By  the  fifth  amendment  prohibition  against  depriva- 
tions of  property  without  due  process  of  law  or  against  the  taking  of 
property  for  public  use  without  just  compensation?  By  the  ninth 
amendment’s  recognition  of  the  existence  of  rights  retained  by  the 
people,  with  tho  classical  expression  of  one  such  right  perhaps  Being 
that  “a  man’s  home  is  his  castle”?  Or  by  the  10th  amendment,  which 
is  more  than  a State’s  rights  amendment,  reserving  as  it  does  those 
“powers  not  delegated  to  the  United  States  by  thB  Constitution,  nor 
prohibited  by  it  to  the  States,  * * * to  the  States  respectively  or  to 
the  people”  ? 

Both  precedent  and  reason  would  seem  to  answer  a resounding 
“Yes”  to  the  question  “Is  this  law  prohibitive?” 

It  is  clear  that,  under  its  commerce  power,  the  Congress  can  pro- 
hibit certain  aspects  of  racial  discrimination.  It  is  fUso  clear  that 
under  the  commerce  power  the  Congress  can  regulate  intrastate  activ- 
ities if  they  have  a substantial  effect  upon  commerce.  The  cases  hold 
that  the  commerce  power  can  reach  retailers  whose  sales  are  wholly 
intrastate  and  only  one-ninth  of  whose  purchasers  are  made  out  of 
State.  Meat  Cutters  v.  Fairlmon  Meats,  853  U.S.  20  (1957).  The 
cases  hold  that  Congress  can  reach  a farmer  who  grows  wheat  on  his 
own  farm  for  his  own  consumption  even  though  the  amount  he  grows 
may  be  trivial.  Wickard  v.  Filburn,  317  U.S.  Ill  ( 1942) . 

Is  there  really  any  activity  which  can  be  considered  so  local  that 
Congress  cannot  regulate  it?  Are  the  limitations  on  the  commerce 
power  real  or  only  theoretical  ? 

It  is  not  too  difficult  to  find  some  limits  within  the  Constitution 
itself.  In  Mabee  v.  White  Plains  Publishing  Co.  327  U.S.  178 
(1946),  it  was  shown  that  even  a daily  newspaper,  whose  out-of-State 
circulation  was  only  about  one-half  of  1 percent  of  its  sales,  could  be 
reached  under  the  commerce  power  by  way  of  the  Fair  Labor  Stand- 
ards Act.  Suppose,  however,  Mr.  Chairman,  the  ihstead  of  tiring 
to  regulate  the  wages  and  hours  of  the  newspaper’s  employees,  Con- 
gress tried  to  regulate  its  editorial  policy.  Suppose,  for  instance, 
that  there  had  been  so  much  editorializing  on  automobile  safety  that 
people  stopped  buying  automobiles  which  in  titth,  cause  plant  shut- 
downs and  threatened  the  entire  economy  of  the  Nation.  Suppose 
that  Congress,  after  extensive  hearings  linking  the  economic  depres- 
sion to  safety  editorials,  decided  that  the  only  way  to  relieve  unem- 
ployment and  get  the  Nation  .'back  op  itsji  wheel  waS.  (p  prohibit  edi- 
torials on  automobile  safety.  Could  this  be  a valid  exercise  of  the 
commerce  power? 

In  addition  to  the  question  whether  the  rental  of  a room  or  the  sale 
of  a house  by  its  owner  Is  a transaction  so  strictly  local,  that  the  Con- 
gress cannot  reach  it  under  the  commerce  power,  title  IV,  as  presently 
framed,  presents  questions  akin  to  that  posed  by  an  attempt  to  reach 
a newspaper^  editorial  policy  under  the  commerce  power.  Does  title 
IV,  by  prohibiting  a religious  home  from  discriminating  oil  account 
of  race  or  religion  in  the  disposition  of  its  rooms,  infringe  upon  the 
first  amendment  right  to  free  exercise  of  religion  ? 
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Does  title  IV,' by  permitting  a court  to  order  a nlnn  to  sell  his  home, 
■on;  which  he  has  invited  bids,  to  a person  whose  bid  was  rejected  on 
account  of  race,  religion,  or  national  origin,  interfere  with  any  of 
the  homeowner’s  constitutional  liberties  ? 

Does  title  IV  infringe  on  any  constitutional  liberty  of  a racial, 
religious,  or  national  group  by  prohibiting  it  from  subdividing  an 
island  or  other  tract  of  land  for  homcsites  to  be  sold  or  leased  only  by 
approval  of  the  group?  . 

Does  title  IV  infringe  any  constitutional  liberties  of  a man  who 
rents  a room  or  two  in  the  house  in  which  he  lives  by  requiring  him 
not  to  discriminate  among  prospective  tenants  on  account  of  race, 
religion,  or  national  origin. 

Whatever  determination  the  Congress  makes  with  respect  to  these 
threshold  questions  will  be  entitled  to  great  weight  in  the  Supreme 
Court’s  deliberations  in  the  event  of  title  IV’s  enactment.  It  is  the 
Court,  however,  which  will  have  the  final  word,  since  the  Court  is  the 
ultimate  arbiter  of  the  meaning  of  the  Constitution.  Although  the 
commerce  power  of  the  Congress  may  be  plenary,  it  is  the  Court  which 
will  determine  whether  the  activity  reached  is  truly  commerce  ns  well 
as  whether  the  method  by  which  Congress  has  chosen  to  regulate  it  is 
prohibited  by  some  other  provision  of  the  Constitution.  Perhaps  the 
faitest  generalization  which  may  be  made  is  that  the  closer  Congress 
comes  to  restricting  the  purely  private  prejudices  of  the  individual 
homeowner,  the  more  likely  will  the  Court  be  to  find  that  the  Congress 
has  exceeded  its  power. 

1,  as  a U.S.  Senator,  believe  that  the  Congress  will  have  once  again 
exceeded  its  power  if  it  enacts  title  IV  and  I,  therefore,  am  opposed 
to  title  IV,  the  “open  occupancy  sect ‘on  of  S.  3296. 

(The  complete  statement  of  Senator  Byrd  follows :) 

Statement . by  U.S.  Senator  Robert  O.  Byrd,  in  Opposition  to  Title  IV  of 
S.  3293,  the  Civil  Rights  Act  of  1906 

I voted  for  tbe  19D7  Gtvil  Rights  Act,  the  1900  Civil  Rights  Act,  mid  the  1092 
resolution  providing  for  a Constitutional  amendment  to  abolish  tbe  poll  tax  as  a 
prerequisite  for  voting  In  Federal  elections. 

I voted  against  the  1964  Civil  Rights  Act  because,  among  other  things,  It 
. constituted,  In  my  judgment,  a serious  and  unconstitutional  invasion  of  property 
rights  mid  opened  the  way,  through  the  “blackjack"  Title  VI  of  that  Act;  for  the 
ruthless  withholding  of  Federal  funds  from  states  which  are  reluctant  to  bow 
to  the  will  ms  of  Federal  bureaucrats, 

' I voted  against  the  so-called  Voting  Rights  Act  of  1905,  not  because  I would 
• deny  the  constitutional  rights  of  any’'qnaHfled  elector  to  vote,  but  because  of 
. my  belief  that  Article  I,  Section  2 of yike  Federal  Constitution,  and  Article  II, 
Section  1 of  the  Federal  Constitution,  and.  the  17th  Amendment  to  the  Federal 
Constitution  clearly,  empower  the  states  toaetermino  the  qualifications  of  electors 
'rind,  therefore,  the  Federal  Congress  lacks  the  power  under  the  Constitution  to 
enact  laws  which  have  the  effect  of  qualifying  persons  to  votfe'whoare  not 
Otherwise  qualified,  Under  state  laws,  to' vote. 

. I have  never  doubted  for. one  fnoment,  nnd  I have  often  so  stated,  that  the 
Supreme  Court  of  the  United'  States,  as  presently  constituted,  would  uphold 
"both  the  1964  Act  and  the  1905  Act,  but  this  did 'not,  and  it  does  not  now, 

; change  my  opinion  of  the  basic  unconsti  tut  tonality  of  both  Act  A . • . 

, The  Congress  has  now  beet)  asked  by  the  President,  to  enact  the  Civil  Rights  . 
: Act  of  1966,  and  it  haR  been  Introduced  in -the  Senate  as  8.  8290.  . ' . 

Title  I of  this  Act  deals  with  the  selection  and  assignment ‘of  jurors;  Title  II 
"deals ' with  discrimination  ’In  the  selection  of  grand  and  petit'  Juries  dri  state 
courts;  Title  III  Is  digued:  to  ifurtfcer*facttltiite/f6rced  integration ;lh:  the 
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schools  and  other  public  facilities;  Title  IV  is  designed  to  eliminate  discrimi- 
nation In  housing:  Title  V provides  new  and  strengthened  criminal  penalties 
to  protect  Negroes  and  civil  rights  workers;  and  Title  VI  authorises  the  neces- 
sary appropriations  to  implement  the  provisions  of  the  bill 
As  1 have  said  on  previous  occasions,  it  Is  difficult  to  vote  against  a blit 
carrying  a Civil  RlghtB  title.  We  are  all  In  favor  of  equal  civil  rights  under  the 
Constitution,  and  a Civil  Rights  title  carries  with  It  an  aura  of  respect  nud 
humanltarianlsra  that  Immediately,  and  almost  automatically  and  unequivocally 
commands  veneration  and  support,  But  the  title  of  ''Civil  Rights"  may, tie  mis- 
leading Insofar  ob  the  substantive  provisions  of  a legislative  measure  are  con- 
cerned. Tills  was  especially  true  In  the  caBe  of  the  1004  Civil  Rights  Act. 

The  so-called  Civil  Rights  Act  of  1066  is  another  example  of  a legislative  “wolf 
In  sheep's  clothing.”  I refer  to  the  measure  as  a * 'so-called"  Civil  Rights  Act 
for  the  simple  reason  that  It  Is  not  truly  a civil  rights  act  at  all.  It  purports 
to  Insure  and  protect  the  civil  rights  of  some  people,  but  it  would  violate 
the  constitutional  and  civil  rights  of  others.  As  a matter  of  fact,  It  would 
violate  the  property  rights  of  all  property  owners,  whatever  the  owners’  race. 

I make  particular  reference  to  Title  IV  of  the  Act,  which  some  people  like  to 
call  the  "open  housing”  section  but  which  can  be  more  accurately  labeled,  I 
think,  the  "forced  housing”  section.  If  ever  there  were  a disturbing  example 
of  attempted  governmental  interference  with  property  rights  In  the  United 
States  of  America,  this  section  of  the  bill  Is,  by  any  standard,  such  an  example. 
It  Is  so  monstrously  shocking  to  the  concept  of  true  civil  rights  os  to  he  outright 
deceptive  when  It  carries  a civil  rights  label.  This  section  does  violence  to  every 
principle  upon  which  the.  constitutional,  legal,  and  natural  rights  of  property 
are  based. 

Now,  there  are  those  who  argue  that  human  rights  are  above  property  rights, 
but  the  two  are,  in  fact,  Inseparable.  The  right  to  own,  use,  manage,  and  dispose 
of  real  property  Is  a profoundly  basic  human  right.  This  is  a human  right 
which  existed  long  before  the  Constitution  of  the  United  States.  The  natural 
and  inherent  property  rights  of  man  were  acknowledged  .by  the  BHghth  Com- 
mandment in  the  Decalogue,  propounded  on  Mt.  Sinai : “Thou  sbalt  not  steal." 

Gottfried  Diets*,  professor  of  political  science  at  the  Johns  Hopkins  Univer- 
sity, In  Ills  hook  "In  Defense  of  Property,”  says  that : 

“The  freedom  of  men  consists  of  particular,  specific,  rights  or  liberties.  These 
rights  can  be  classified  Into  two  major  categories,  namely,  the  liberal  rights  to  . 
be  free  from  coercion  and  the  democratic  rights  to  participate  in  government. 
Property  rights,  constituting  a prominent  part  of  the  first  group,  are  superior 
to  the  rights  of  the  latter  group.” 

Jean  Bodtn,  In  the  16th  century,  referred  to  the  opponents  of  private  property 
as  foolhardy  dreamers : 

“In  taking  away  these  words  of  Mine  and  Thine,  they  ruine  the  foundation 
of  all  Conunonweales,  the  which  were  chiefiy  established  to  yield  unto  every 
■nan  that  which  Is  his  own,” 

St.  Augustine  had  this  to  say  about  property : 

“Whence  does  each  possess  what  he  docs  possess?  Is  it  not  human  right? 
For  by  divine  right  'the  earth  Is  the  Lord’s  and  the  fullness  thereof : poor  and 
rich  are  supported  by  one  and  the  Bame  earth.  But  It  Is  by  human  right  he 
salth,  ‘This  estate  Is  mine,  this  house  Is. mine,  this  Blave  Is  mine.1 " 

Sir  John  Fortescue  maintained  that  property  existed  prior  to  human  law — a 
popular  theory  .convenient  for  limiting  the  claims  of  government,  1 
Fortescue  defended  the  rights  of. inheritance  by  reference  to  the  divine  edict: 
“In  the  sweat  of  thy  face  shalt  thou  eat  bread,  tlji  thou  return  unto  the 
ground.1'  • 

He  maintained  that  man  was  thus  granted  a property  In  the  things  he  should 
acquire  by  his  labor,  for. since  the  bread  which  a man  gained  by  labor  was  his 
own,  and  ho  man  could  eat  bread  without  the  sweat  of  ids  own  brow,  every  man 
who  totted  ta6t  was  prohibited  from  bating  the  bread  which  another  man  had 
Acquired  Jbyhis  own  sweat;  property  in  the  bread  so  gained  accrued  only  to  the 
man  Who  labored  for.it,  and  In  this  way  property  capable  of  descent  first 

originated.  : 

John  DOcke,  whO  lived  In  the  latter  part  of  the  10th  century,  believed  that 
property  Was  one  of  the  saerqd  trinity  of  natural  rights.  Locke  maintained 
that  private  property  is  ah  institution  of  nature  rather  than  an.  Institution  of 
men.  He  maintained  that, Adam  and  hlq  posterity  were  bom  with  property 
rights  bht  that  political  fights  evolved  from  agreements,  among  men.  - . 
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■ Sir  William  Blackstone,  in  the  18th  century,  wrote  tbusly : ' " 

“There  is  nothing  which  so  generally  Btrikes  the  Imagination,  and  engages 
the  affections  of  mankind,  as  the  right  of  property;  or  that  sole  and  despotic 
dominion  which  one  man  claims  and  exercises  over  the  external  things  of  the 
world,  In  total  exclusion  of  the  right  of  any  other  individual  in  the  universe." 

The  Kfneyclopabdio  Brltannlca  of  1778-83  specified  that  every  Briton  was 
endowed  from  birth  with  the  three  great  and  primary  rights  of  personal  se- 
curity, personal  liberty,  and  private  property.  ■ ■ 

Edmund  Burke,  in  his  ‘'Reflections  on  the  Revolution  In  France/'  published  In 
1700,  write:  1 ■ , ■ 

“I.  should  therefore  suspend  by  congratulations  on  the  new  liberty  of  France 
until  I was  informed  how  It  had  been  combined  with  government  * * * with 
solidity  and  property,  with  peace  and  order  * * *.  Alt  these  (in  their  way)  are 
good  things,  too;  and  without  them  liberty  Is  not  a benefit  whilst  it  lasts,  atid 
Is  not  likely  to  continue  long.”  1 ' 

' James  Madison’s  reference  in  the  10th  Federalist  paper  to  "the  diversity  lb 
the  faculties  of  men,  from  which  the  rights  of  property  originate,’!  and  to  the 
’’different:  and- unequal  faculties  of  acquiring  property”  from  which  “the  pos- 
session of  different 'degrees  and  binds  of  property  Immediately  results,”  are 
dearly  Look«ui;  !o  • 

In  the  first. half.  of  the  19th  century,  property 1 rights  usually  received  pro. 
tectlon  under  the  contract  clause.  As  early  as  1787,  John  Marshall  wrote  to 
Joaepli  Story,  his  future  colleague  on  the  Bench,  that  be  considered  the  clause 
that  no  State  shall  pass  any  law  Impairing  the- obligation  of  contracts  to  be  of 
“high  value”  As  Chief  Justice,  by  employing  a far  broader  conception  of  con- 
tract than  had  been  prevalent  in  1787,  and  by  combining  this  conception  with 
the  principles  of  18th  century  natural  law,  he  was  able  to  make  of  the  con- 
tract clause,  a mighty  instrument  for  the  protection  ;of  the  rights  of  private 
property.  It  bas  been  suggested  that  be  did  so  In  Order  to  promote  national 
power,  It  IS  probably 'more  correct  that  tbe  great  disciple  Of  Hamilton  believed 
that  the  protection  of  property  was  of  primary  concern.  Like  Hamilton,  Mar- 
shall considered  a more  perfect  Union  as  a means  for  securing  the  rights  of  the 
individual,  among  which  those  of  property  figured  prominently.  He  never  altered 
his  opinion.  Toward  tbe  end  of  his  career,  Marshall  was  a “supreme  conserva- 
tive” rather  than  a nationalist,  a man  who  wanted  protection  of  property 
more  than  anything  else.  ■ * 

In  the  American  Democrat,  1838,  James  Feniitiore  Cooper  spoke  of  property 
as  “the  base  of  a II 'civilization,”  and  of  the  rights  of  ownership  as  created  by 
labor,  human  or  animal,  he  said  "the  food  obtained  by  bis  toll,'  cannot  be  taken 
from  the  mouth  of  man,  or  beast,  without  doing  violence  to  One  of  the  first  of 
our  national  rights." 

In  the  Supreme  Court;  Joseph  Story  had  been  a stanch  supporter  of  John 
Marshall,  and  made  statements  that  were  as  good  as  any  that  were  made  In 
defense  of  property.  In  1821,  he  wrote  Marshall  on  the  situation-  in  his  home 
State  of  Massachusetts:  ' ; 

"Considering  the  popular  cant'  and  popular  prejudices,  I have  some  fears 
that  we  shall  not  have  Wisdom  enough  to  maintain  ouysolves  upon  the.  present 
decided  basis  that  protects  property.”  ' 

In  his  remarks  on  the  contract  clause;  Story  quotes  with  approval  the  44th 
essay  of  the  Federalist  Papers  with  strong  denunciation  of  legislative  ac- 
tivities that  are  Inimical  to  property  rights,  and  giyek  h broad  Interpretation 
of  the  clause.;  Having  praised  the  provision  that  no  pepabn  abpJLI  be  deprived 
of  his. property  Wlthont  due  process  of  law,  he  writes  oil  the  concluding  .clausa, 
of  the  fifth  amendment  which  provides , that  private  property,  shall  not  he 
taken  for  public  use  without  due  process,  of  law:  ‘ . < ‘ 

"This  Is  An  affirmation  of  a great  doctrine  established  by  the  cpmmon  law 
for  the  protection  of  private  property.  ' It  Is  founded  lh,  natural  equity  ( and 
Is  laid  down  by  Jurists  as  a principle  of  universal  law!  Indeed,  In.  a free 
government,  almost  all  other  rights  would  beebme  btterly  worthless.  If  the  gov- 
ernment possessed  an  Uncontrollable  power  over  the  private  fortune  of  every 
citizen.  One  of  the  fundamental  objects  of  every  gopd  goyemment  must  be  the 
due  admibJstratloh  of  justice;  arid  how  Vain  it  would  be  to  speak  of  such  an 
administration,  when  all  property  is  subjeetto'  the  will,  pr  caprice  of  the  tegts- 
lature,  and  the  rulers.” 

Life,  liberty  and  property  had 
English  sovereign  stncO  Ktog  Jol 

' / ' ■ / ■ ( 
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“In  the  meadow  which  is  called  Runnymeade,  between  Windsor  and  Staines,  on 
the  15th  day  of  June,,  in  the  17tb  year  of  our  reign"  and  life,  liberty  and. 
property  were,  by- the  constitutions  of  the  recently  established  governmental 
equally  entitled  to  the  protection  of  those  governments.  Man's  life  nnd  tils 
liberty  could  only  be  taken,  if  the  public  good  demanded  it,  after  trial  by  jury. 
Likewise,  a man  could  be  shorn  of  his  property  or  his  property  rights  only  after 
proper  trial  and  just  compensation.  These  three  cardinal  rights  .were  coequal 
and  not  one  was  subordinate  to  another. 

Our  constitutional  forebears  lmd  great  respect  for  property  and  tbe  rights 
of  property  owners,  and  the  Constltuption  is  replete  with  provisions  securing 
tbe  rights  which  attach  to  property.  The  same  can  be  said  with  regard  to  the 
. Bill  of  Rights,  and  in  these  first  10  amendments  we  find  again  that  our  fore* 
bears  sought  to  protect  not  only  personal  rights,  hut  property  rights  as  well. 

In  the  14th  amendment,  insofar  ns  the  supreme  law  of  the  land,  as  written, 
was  concerned,  property  rights  were  on  a parity  with  personal  rights.  Property 
rights  as  well  as  personal  rights  were  protected  by  due  process.  Unlawful 
seizure  of  either  property  or  person  was  prohibited.  Litigants  over  property 
were  entitled  to  trial  by  jury  as  when  the  life  or  liberty  of  the  litigants  was 
Involved. 

Of  course,  the  law  balances  the  right  of  the  individual  to  the  free  and  tin* 
trammeled  use  of  his  projerty  against  the  Interests  of  society.  This  Is  why 
tbe  doctrine  of  nuisances  evolved.  A man  is  free  to  use  his  property  as  be 
desires  only  to  the  extent  uhat  he  does  not  Injure  others  in  doing  so. 

The  power  of  the  Government  to  tax  property  or  the  profits  thereof  is  itself 
a recognition  of-  the  right  of  the  Government  to  limit  the  profits 'of  property 
for  publio  purposes.  ■, 

The  concept  of  eminent  domain  should  also  be  mentioned  here.  This  doctrine 
of  the  right  of  the  sovereign  to  take  the  property  of  an  individual  was  recog- 
nised by  the  courts  subject  to  two  stringent  restrictions.  The  taking  must 
be  for  a public  use,  and  the  owner  must  be  paid  just  compensation. 

Take  away  this  basic  human1  right — the  right  to  own,  use,  manage,  and 
dispose  of  one's  own  property — and-  what  will  happen  to  American  free  enter- 
prise? What  will  happen  to;  the  individual  American’s  incentive  to  labor  and 
save  and  build  for  himself  and  hfe  children?  What  will  happen  to  that  basic 
concept  of  freedom,  that  one  has  a moral  and  legal  and  natural  right  to  enjoy 
the  frutta  of  his  own  Just  labors  and  tbe  product  of  his  own  honest  sweat? 
What  will  have  become  of  the  priceless  concept,  so  clearly  enunciated  by  Sir 
Edward  Coke,  English  jurist  and  political  philosopher,  “For  a man’s  house  is 
his  castle"?  The  concept  had  appeared  earlier  In  various  Latin  maxims,  and 
th^  Third  and  Fourth  Amendments  to  the  Federal  Constitution  are  concerned’ 
with  thiB  Idea. 

And  if  the  Federal  Government  may  interfere  with  the  constitutional,  legal, 
and  natural  rights  of  the  owner  in  the  sale,  lease  or  rental  of  real  property, 
what  wilt  hinder  an  allLpowerfut  Federal  Government  from  arrogating  to  itself 
the  power,  at  some  future  time,  to  control  the  terma  of  sale  or  toe  price  of  the 
rental?  What  Wilt  hinder  the  Federal.  CovOrhment  from  arrogating  to  itself 
the  power,  at  some  future  time,  to  Oontroi  the  use'  and  disposal  of : the  house*; 
hold  furnishings  and.  other  personal  property  of  an  owner?  Far  fetched?  Nob 
at  all,  if  one  may  Judge  by  recent  experience.’  /■■■  '•  < 

The  gradual  erosion  of  property  rights  which  we  have  seen  taking  place, 
unnoticed  to  some  people,  but  at  the  advocacy  of  others,  will  receive  a massive 
impetus  if  Title  IV  of  this  hill  Is  enacted. ! v : 

Title  IT  makes  It  unlawful  for  the  owner  of  any  building  or  tend  Uaedfo* 
residential  purposes  to  refuse  to  sell,  rent,  or  lease  such  dwelling  or  land  to 
any  person  If  such  refusal  .constitutes  discrimination.  It  will' be' unlawful1 
for  the  owner  to  publish  any  notice  or  advertisement,  vrith  respect  to  the  sale, 
rental,  or  leas*  of  a dwelling,  that  indicates,. any  preference  or  discrimination 
based  on  race,  color,  religion, , or  national,  origin.  It-  will  alsppe  unlawful 
for  any  bank,  insurance,  company  or  other, -leading  Institution  tp  depj  loans  uk 
pevsans  applying  therefor  for  the., purpose  of  purchasing  dwelling*  If  . such, 
denial  constitutes  discrimination.  -.  ■ ...  ..  ..  . 

Of  course,  instances,  pf  . discrimination  Iq/the  rcntal>r  MR*  of  property 
based  on  religion  or  national  Origin  are  relatively  rare,  but  tbeoe  teripa  hays 
been  Included  jto.imake,. the  legislation  move.i^Uatabte,,  T?fhy ..the  .tegtelatjph 
dees  not  make  it;  unlawful  ton  property  owners;  to  dlscriminato  .agaliifit  elder^ 
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people  or  against  pa  routs-  with  children  has  not  been  explained,  but  one  may 
conjecture  that'  It  Is  perhaps  because  the  elderly  folks  and  the  large  families 
have  not  taken,  to  the  picket  lines  and  have  been  noticeably  absent  from  the 
sit-ins  and,  thus  far,  have  not  threatened  to  riot 

• Any  plaintiff,  under  this  section  of  the  bill,  may  bring  a civil  action  In  a 
U.9.  Court,  and  the  court  may  appoint  an  attorney  for  the  plaintiff  and  authorize 
commencement  of  the  action  without  payment  of  fees,  cost,  or  . security.  More- 
over, the  U.S.  Attorney  General  may  Intervene  for,  or  in  the  name  of,  the  United 
Btates  if  be  c'Ttiflcea  that  the  action  Is  of  general  public  Importance,  with  the 
United  Sts  oeing  entitled  to  the  same  relief  as  if  It  had  Instituted  the  action. 
The  defendant  property  owner,  of  course,  will  have  to  furnish  his  own  attorney 
and  pit  his  own  resources,  be  they  great  or  Binall,  against  the  all-powerful 
Federal  Department  of  Justice  and  Its  lawyers  whose  sa  hides  his  own  taxes  help 
to  pay. 

' The  court  may  grant  such  relief  ns  it  deems  appropriate  Including  a temporary 
or  permanent  injunction,  restraining  order  or  other  order,  and  It  may  . award 
damages  to  the  plantlff  including  damages  for  humiliation  and  mental  pain 
and  suffering,  and  up  to  $500  punitive  damages.  This  court  may  also  allow  a 
prevailing  plaintiff  a reasonable  attorney’s  fee  as  pnrt  of  the  costs.  No  provi- 
sion In  made,  however,  for  allowing  a prevailing  defendant  an  attorney's'  fee 
as  part  of  the  costs  of  successfully  defending  his  case  against  an  unjuBt 
charge.  This  is  Inequitable,  because  if  it  is  fair  for  the  prevailing  plantlff  to  be 
allowed  an  attorney’s  fee,  it  should  bo  fair  for  the  prevailing  defendant  to'  be. 
allowed  an  attorney’s  fee,  and  there  Is  ample  precedent.' 

I submit  that  this  legislation  la  unconstitutional  In  that  It  Is  weighted  against 
the  property  owner,  denying  him  the  equal  protection  of  the  law,  and  Insofar  as 
It  constitutes  governmental  interference  with  his  ownership,  use,  management 
and  freedom  to  dispose  of  his  property,  it  deprives  him  of  property  without 
due  process  and  thus  contravenes  the  Fifth  Amendment  to  the  Federal 
Constitution. 

I have  not' reached  any  decision  as  to  the  other  sections  of  this  bill,  but  my 
study  of  the  “forced  housing”  section  convinces  me  that  It  Is  an  Invasion  of 
property  rights,  whether  the  property  owner  Is  white  or  non-white,  and  is  thus 
unfair  and  unconstitutional. 

I recognize  that  every  man  has  a right  to  buy  or  rent  property,  bat,  by  the 
some  token,  the  owner  of  property  has  an  equal  right  to  refuse  to  sell  or  to 
refuse  to  rent  if  he  so  chooses,  and,  In  my  Judgment,  he  is  not  duty  bound  to 
explain  his  reasons, 

Christ  admonished  us  to  “love  thy  neighbor  as  thyself,”  but  he  did  not  deny 
one’s  right  to  choose  his  associate  or  his  neighbor.  In  this  regard,  it  may  also 
profit  one  to  reflect  upon  Christ’s  parable  of  the  lnborers  hired  for  the  vineyard, 
in  which  parable  the  householder,  in  reference  to  his  .property, , answered  bis 
critics  by  saying,  “Is  it  not  lawful  for  me  to  do- what  I will  with  mine  own?” 

If  a man,  white  or  Negro,  of  his  own  volition,  wishes  to  sell  or  rent  to  a party 
of  another  color,  -that,  In  my  Judgment,  Is  hls  prerogative,  and  he  cannot  legally 
be  prevented  from  so  doing.  But  I do  not  believe  that  he  should  be  under  com- 
pulsion to  do  so,  against  hls  own  free  will,  by  virtue  of  governmental  constraints 
of  any.  sort.  f 

I realise  that  one  who  opposes  this  ^o-called  civil  rights  proposal  runs  the 
risk  of  being  labeled  a bigot  by- the  anti-bigot  bigots,  but  I feel  that  my  posi- 
tion Is  constitutionally  sound. , It  Is  k position  that  protects  property  rights, 
a basic  human  right,  of  both  Negro  and  white,  property  owners,  against  govern- 
mental Invasion,  ...  .,  ; 


00X8  CONGRESS  ■ HAVE  POWER  TO  PROHIBIT  RADIAL  DISCRIMINATION  T1IE  RENTAL, 
.SApB,  USB,  AND;i  OOCUtANOT  . OF  PRIVATE  BOUSING  f 

: The  Administration’s' spokesmen  have  no  doubt  that  constitutional  basis  for 
Title  IV  are  to  be  found  in  the  Fourteenth  Amendment  and  the  Commerce  Clause.1 
There  are  others,  however!  who  have  prondunced  dOubts  abouf  the  efficacy  of 
thd  one  or  the  other  of  these  constitutional  provisions  as  a basis  for  federal  legis- 
lation restricting  rights  which  have  heretofore ‘ bWn  considered  so  personal 
and  transactions  which  have  been  considered  so  local  that- no  power  of  Con- 
gress could  reach  them.  ! ! v-  * , 

.Of  course/  the  ultimate  resolution  of  the  cdnGtltutlonal  Issues  raised' by  Title 
IV  niuat  await  action' by*  the  Supreme  Oourt  lf  Congress  Indeed  enacts  Title  Vft 
The  Congress,  hoyfever,  has  an  obligation  to  make  its  own  initial  determination. 


CIVIL  BIGHTS 


905 


THE  POWER  OF  CONGRESS  UNDER  THE  FOURTEENTH  AMENDMENT 

From  1883,  when  It  decided  the  Civil  Rights  Oates,  109  U.S.  3 <1888),  through 
March  28,  I960,  when  it  decided  United  States  v.  Price,  883  U.S,  787,  and 
United  States  r.  Guest,  383,  U.S.  746,  the  Supreme  Court  lias  consistently  held 
that  the  Fourteenth  Amendment  protects  the  individual  against  state  action, 
not  against  wrongs  done  by  individuals.  As  It  stated  la  Shelley  v.  Kracmer, 
334  U.S.  1, 13  (1948)  : 

“*  * * the  action  inhibited  by  the  First  Section  of  the  Fourteenth  Amendment 
Is  only  such  action  as  may  fairly  be  said  to  be  that  of  the  States.  That  Amend* 
meiit  erects  no  shield  against  merely  private  conduct,  however  discriminatory 
or  wrongful." 

Most  recently,  In  United  States  V.  Quest,  supra,  (decided  March  28, 1006,  slip 
opinion,  p.  0)  the  Court  said: 

“It  Is  a commonplace  that  rights  under  the  Equal  protection  Clause  itself 
arise  only  where  there  has  been  Involvement  of  the  State  or  of  one  acting 
under  the  color  of  its  authority.  The  Equal  Protection  Clause  “does  not . . - 
add  anything  totlie  rights  which  one  citizen  has  under  the  Constitution  against 
another."  United  States  v.  Cruikshank,  92  U.S.  642,  654-566.  As  Mr.  Justice 
Douglas  more  receutly  put  it,  “The  Fourteenth  Amendment  protects  the  indi- 
vidual against  state  action,  not  against  wrongs  done  by  Individuals.*'  United 
States  v.  Williams,  341  U.S.  70,  02  (dissenting  opinion).  This  has  been  tins 
view  of  the  Court  from  the  beginning.  United  States  v.  Cruikshank,  Bupra ; 
United  States  v.  Harris,  100  U.S.  020;  Civil  Rights  Oases,  100  U.S.  3;  Hodges 
v.  United  States,  20 8 U.S.  1 ; United  States  v.  Powell,  212  U.S.  604.  It  remains 
the  Court’s  view  today.  See  e.g.,  Evans  v.  Newton,  382  U.S.  280  (1900)  United 
States  v.  Price,  supra,” 

lit  the  Civil  Rights  Oases,  supra,  the  Court  did  more  than  hold  that  the  Four, 
toenth  Amendment  itself  did  not  reach  ai)  Individual's  acts  of  discrimination ; it 
held  that  Congress,  in  the  exercise  of  its  power  to  enforce  the  Fourteenth 
Amendment,  could  not  reach  an  individual’s  acts  of  discrimination.  It  held 
unconstitutional  Sections  1 and  2 of  the  Civil  Rights  Act  of  1875  (c.  114  # j 1 and 
2,  18  Stat.  335,  330)  which  guaranteed  all  persons  the  right  to  equal  enjoyment 
of  the  accommodations  and  privileges  of  inns,  public  conveyances  on  land  and 
water,  theaters  and  other  places  of  public  amusement  without  regard  to  race 
or  color,  and  punished  violations  of  those  rights.  Although  this  case  has  not 
been  overruled,  that  aspect  of  it  which  would  deny  to  Congress  the  power  to 
punish  Individuals  for  Interfering  with  rights  guaranteed  by  the  Fourteenth 
Amendment  may  well  be  overruled  as  Boon  as  the  Court  is  presented  with  a 
case  in  which  such  a holding  would  be  appropriate. 

In  considering  the  cases  in  which  discrimination  in  housing  has  been  dealt 
with  by  tiia  Supreme  Court,  the  issue  of  judicial  enforcement  of  racially  restric- 
tive covenants  was  reached  In  Shelley  v.  Kracmer,  snpra.  Covenants  restricting 
occupancy  to  members  of  the  Caucasian  race  bad  been  enforced  by  State  court 
orders  which  enjoined  Negro  purchasers  from  continuing  to  occupy  the  proper- 
ties. The  Supreme  Court  held  that  judicial  enforcement  of  racially  restric- 
tive covenants  was  state  action  prohibited  by  the  Fourteenth  Amendment.  In 
an  opinion  to  which  there  .was  no  dissent,  though  three  Justices  did  not  partici- 
pate, Mr.  Chief  Justice  Vinson  noted,  however,  that  the  Fourteenth  Amendment: 
“erects  no  shield  against  merely  private  conduct,  however  discriminatory  or 
wrongful”  and  stated;  . 

“We  conclude  therefore,  .that  the  restrictive  agreements  standing  Rlone 
cannot  ha  regarded  as  violative-of  any  rights,  guaranteed  to  petitioners  by  the 
Fourteenth.  Amendment.  So  long  as  the  purposes  of  those  agreements  are  effectu- 
ated by,, voluntary  adherence  to  their  terms,  it  would  appear  clear  that  there 
has  been  no  action  by  the, State  and  the  provisions  of  the  Amendment  have  not 

been  violated.'!  Id;  at  13,  - >.■ 

On  the  same  day,*  the  Court  considered  arguments  that  enforcement  of  Bucb 
covenants  by,  courts  in  the  District  of  Columbia  violated  the  due  process  clause 
of  the  Fifth  Amendment.  In  Hard  v.  Hodge,  834 ; U.S.  24  (1048),  the  Court 
found  it  unnecessary  to  decide  .that  constitutional  question,  holding  instead  that 
enforcement; hy^ District  of  Columbia'courts  violated  a statute  derived  from  | .1 
of  the  Civil  Rights  Act  of  1860.  The  statute  provides: 

"All  citlwns  of  the  .United' States  shall  have  the  same,  right,  In  every  StAte 
and.  Territories  is  enjoyed  by  whits  citteenp  thereof , to, iuhar It, .purchase,  lease, 
sell,  hold,  end  convey  real  and  personal  property.”  (Now  found  at  42  U.8.O. 
11982  (1064)) 
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Of  that  statute,  the  Court  said : r ■ 

"We  may  start  with  the  proposition  that  the  statute  does  not  Invalidate  pri- 
vate restrictive  agreements  so  long  as ‘the  purposes  of  those  agreements  an 
achieved  by  the  parties  through  voluntary  adherence  to  the  terms.  The  action 
toward  which  the  provisions  of  the  statute  under  consideration  Is  directed  Is 
governmental  action."  IA  at  SI. 

The  Court  also  stated,  however,  that,  even  in  the  absence  of  the  statute,  the 
District  of  Columbia  courts  could  not  have  enforced  such  restrictive  convenants 
because -it  would  have  been  contrary  to  the  public  polity  of  the  United  States 
to  permit  them  “to  exercise  general  equitable  powers-  to  compel  action  denied 
the  state  courts  where  such  state  action  has  been  held  to  be  violative  of  the  equal 
protection  of  the  laws.”  ■ 

It  was  In  Barrow » v.  Jackson,  346  U.S.  949  (I960),  that  the  Court  held  that 
Judicial  enforcement  of  such  covenants  by  assessment  of  damages  was  pro 
hlbited.  But  again  In  Barrow*,  the  Court  dted  with  approval  the  language  of 
Shelly  Indicating  that  racially  restrictive  covenants  were  not  prohibited  by  the 
Fourteenth  Amendment.  Id.  at  253. 

There  stands  the  matter  of  racially  restrictive  covenants.  They  are  not  en- 
forceable but  they  are  not  void. 

The  more  recent  decisions,  though  they  do  not  deal  with  residences,  do  deal 
with  privately-owned  facilities  or  private  acts  of  one  hind  or  another.  The  ra- 
tional the  Court  has  used  to  find  in  theta  Violations  of  the  Fourteenth  Amend- 
ment Is  to  find  In  them  links  with  the  State  which  convert  them  from  Individual 
aclon  to  “State  action."  Thus,  in  Terry  v.  Adam*,  345  tl.S.  461  (1953),  the  Cdurt 
prohibited  the  Jaybird  Party  in  Texas,  a private  club,  from  excluding  Negroes 
because  the  function  It  performed'  was  an  Integral  part  of  the  election  process 
even  though  not  formally  recognized  by  State  law.  The  function  the  club  per- 
formed was  so  much  a public  one  that  its  private  act  of  dlscrlnmlnatlon  con- 
stituted "state  action"  prohibited1  by  the-  Fourteenth  Amendment. 

In  Peterson  v.  Greenville,  373  U.3,  244  (1968),  the  link  was  found  tn  a city 
ordinance  requiring  separation  of  the  races  In  restaurants.  In  Lombard  v. 
ZrdMWflna,' 873  TJ.S.  267  (1998),  there  was  neither  a State  Btatute  nor  a city 
ordinance  requiring  separation  of  the  races.  In  reversing  cOnvlctlons-for  viola- 
tion of  a trespass  statute,  the  Court  did  not  hold  the  statute  invalid  or  even 
Inapplicable  to  enforce  refusals  of  service  because  of  race,  but  simply  unenforce- 
able in  these  particular  cases  because  there  had  been  statements  by  the  Mayor 
and  the  Superintendent  of  Pol  ice  to  the  effect  that  the  City  of  New  Orleans  would 
not  permit  Negroes  to  seek  desegregated  service  In  restaurants,  The  statements 
of  these  officials  linked  the  discrimination  to  the  State. 

In  Peterson,  the  Court  said : > 

"It  cannot  he  disputed  that  under  our  decisions  ‘private  conduct  abridging 
individual  rights  does  no  violence  to  the  Equal  Protection  Clause  unless  to  some 
significant  extent  ’the  State  in  any  of  its  manifestations  has  been  fotmd  to  have 
become  Involved  in  It’"  (Citations  Omitted)  873  U.S.  244,  247  (1963). 

And  in  his  concu  rrlng  opinion,  Mr.  Justice  Harlan  stated : 

"The  ultimate  substantive' question  is  whether  there  has  been  'State  action 
of  a particular  character’  (Oielt  Right*  Gates,  supra  (109  U.  8.  at  11) ) — whether 
the  character  of  the  State's  involvement  in  an  arbitrary  discrimination  Is  such 
that  it  should  be  held  responsible  for  the  discrimination. 

"This  limitation  on  the  scope1  of  the  prohibitions of  the  Fourteenth  Amendment 
serves  several  vital  functions  In  our  System,  Underlying  the  cases  involving 
an  alleged  denial  of  equal  proteotloo'  by  ostensibly  private  action  Is  a dash  of 
competing  constitutional  claims  of  a hlgh'order : liberty  and  equality.  . Freedom 
oft  he  tndtvdual  toehoose  his  associates  or  his  neighbors,  to  use  attd  dispose 
of  his  property  as  he  sees  fit-,  to  be  irrational,  arbitrary,  capricious,  even  unjust 
In  his  personal  relations  are  things  alb  entltiedtoatarge  measure  of  protection 
from  governmental  Interference.  This  liberty  would  be  overriden  in  the  name 
of  equality,  if  the  strictures  of  the  Amendment  were'  applied  to  governmental 
and  private  action  without1  distinction.  AtqO  Inherent  in  the  concept  of  state 
action  are  values  of  federalism,  a recognition  that  there  are  areas  of  private 
rights  upon  which  federal  power  should  not1  lay  a heavy  hand  and  which  should 
properly  be  leff  to  tbe  mote  predse  Instruments-  of  local  authority." ' Id.  at 
249-60.  ’ f 1 - , i"  ' , ■'  ' ' " 

la  the  Lombard  cam,  sttpru,  In  which  the  link:  with  the'  State  was  found  in  the 
statetnente  of  tbe  Mayor  and  Chief  of  Pollcsi  Mr.  Justice  Douglas  though  he- 
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Joined  in  tbe  Court's  opinion,  wrote  a separate  concurring  opinion  in  which  he 
stated  his  view  that  even  In  the  absence  of  any  exhortations  by  governmental 
officers,  -the  convictions  could  not  stand.  Be  would  have  extended  the  rule  of 
Marsh  v,  Alabama,  326  U.S.  601  (1046),  and  held  that  the  Fourteenth  Amend* 
tnent  prohibited  discrimination  In  all  privately  owned  public  rosturants  Just  as 
Marsh  prohibited  discrimination  in  a privately  owned  company  town.  He  drew 
a careful  distinction,  however,  between  a restaurant  business  and  a home: 

“If  this  were  an  intrusion  of  a man's  home  or  yard  or  farm  or  garden,  the 
property  owner  could  seek  and  obtain  the  aid  of  tho  State  aguin&t  the  Intruder. 
For  the  Bill  of  Bights,  as  applied  to  the  States  through  the  Due  Process  Clause  of 
the  Fourteenth  Amendment,  casts  Its  weight  on  the  side  of  the  privacy  of  homos. 
The  Third  Amendment  with  ita  ban  on  the  quaraterlng  of  soldiers  in  private 
homes  radiates  that  philosophy.  The  Fourth  Amendment,  while  concerned  with 
official  Invasions  of  privacy  through  searches  and  seizures,  is  eloquent  testimony 
of  the  sanctity  of  private  premises.  For  even  when  the  police  enter  private 
precincts  they  muBt,  with  rare  exceptions,  come  armed  with  a warrant  Issued 
by  a magistrate.  A private  person  has  no  standing  to  obtain  even  limited 
access.  The  principle  that  a man's  home  la  his  castle  Is  basic  to  our  system 
of  Jurisprudence.”  373  U.8.  267,  274-76. 

Mr.  Justice  Goldberg,  in  bis  opinion  in  Bell  v.  Maryland,  376  U.S.  226  (1664), 
was  careful  to  draw  a distinction  between  the  protection  afforded  a man's  private 
and  his  public  choices,  between  civil  rights  and  social  rights : 

"♦  * * Prejudice  and  bigotry  In  any  form  are  regrettable,  but  It  la  the  con- 
etitutton&l  right  of  every  person  to  dose  hls  home  or  club  to  any  person  or  to 
choose  hls  social  Intimates  and  business  partners  solely  on  the  basis  of  personal 
prejudices  Including  race.  These  and  other  rights  pertaining  to  privacy  and 
private  association  are  themselves  constitutionally  protected  liberties, 

“Indeed,  the  constitutional  protection  extended  to  privacy  and  private  associa- 
tion assures  against  the  Imposition  of  social  equality.  As  noted  before,  tbe 
Congress  that  enacted  the  Fourteenth  Amendment  was  particularly  conscious 
that  the  'civil'  rights  of  man  should  be  distinguished  from  bU  'social'  rights.” 

The  Supreme  Court  has  not  yet  held  that  the  Fourteenth  Amendment  In  any 
way  limits  an  owner's  right  to  refuse  to  sell  or  lease  a home  or  apartment  on 
racial  grounds;  It  has  not  yet  held  that  where  a State  or  political  subdivision 
exercises  no  element  of  coercion  upon  a home  owner  to  discriminate,  the  home 
owner  is  not  free  to  discriminate  without  violating  the  provisions  of  the  Four* 
tcenth  Amendment.  The  Court  has  not  even  been  able  to  muster  a majority  to 
hold  that  the  Fourteenth  Amendment  prohibits  the  owner  of  a restaurant  or 
other  place  of  public  accommodation  from  dLtcrimlnatlng  among  customers  on 
account  of  race,  which  Is  a much  easier  conclusion  to  support.  See  Bell  v. 

Jf  dryland  378  U.S.  220  (1964). 

To  conclude  that  the  Fourteenth  Amendment,  Itself,  does  not  prohibit  tbe 
home  owner  from  discriminating  on  account  of  race  Is  not  necessarily  to  conclude 
that,  In  the  exercise  of  Its  power  to  enforce  the  Fourteen th  Amendment,  the  Con- 
gress could  not  prohibit  such  discrimination.  However,  the  .Court  has  held.  In 
the  Civil  Rights  Oases,  that  the  Fourteenth  Amendment  does  not  empower  the 
Congress  to  prohibit  owners  of  tons,  carriers  and  places  of  amusement  from 
discriminating  on  account  of  race.  Although  Congress,  in  1664,  enacted  new  leg- 
islation prohibiting  owners  of  certain  tons,  restaurants  and  places  of  amusement 
affecting  commerce  from  discriminating  on  account  of  race,  basing  the  Act  to 
part  on  its  power  to  enforce  the  Fourteenth  Amendment,  the  Court  has  held  the 
legislation  constitutional  on  the  basis  of  tho  Commerce  Power.  Two  of  the 
Justices  would  have  upheld  the  law  on  the  basis  of  J S of  the  Fourteenth  Amend- 
ment Heart  of  Atlanta  Motel  v.  United  Bta  tes,  376  U.S.  241 . (1964) ; Katsmbaoh 
v. McCtoitp,  876  U.S. 294  (1604).  .•*:.:>  . : • 

■ To  the  extent  that  the  Civil  Rights  Cases,  supra,  would- confine  i. the  ;ppwer 
of  the.  Congress  under  f 6 of  the  Fourteenth- Amendment '.to -the  adoptlonof 
"appropriate  legislation  for  correcting  the  effects- of  -prohibited -State 
laws,  and  State  acts,  and  thus  to  render  them  effectually  null;  void,  mid  innocu- 
ous," three  Justices  have  Indicated  a readiness  to  overrule  It;  (United' 0 totes 
V.  Qubst,  supra,  opinion  of  Mr.  Justico  Brennau.  Joined  by  the  Chief'  Justice 
and  Mr;  Justice  Douglas,  concurring  to  part  dud  dissenting  la  part,  slip  opinion 
at  9.)  Td  tbe  extent  that  the  trio n Rights  Oases  Would  be  inconsistent  with  the 
conclusion  that  ‘Hbe  specific  laiigUageof  |5  empowers  the  Congress  to1  enact 
toWe'phhi»btotf«n  conspiracies— With 1 or  without  state  acttouMhat'  interfere 
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with  Fourteenth  Amendment  .rights"  three  additional  Justices  have  indicated 
a willingness  to  overrule  it  without  specifically  naming  It  (Id.  concurring 
opinion  of  Mr.  Justice  Clark,  joined  by  Mr.  Justice  lilack  and  Mr,  Justice 
Fortns,  slip  opinion  at  2.)  Can  these  three  and  three  be  put  together  to  add 
up  to  a majority  that  would  hold  Title  IV  to  he  a valid  exercise  of  congressional 
power  under  1 5?  Not  necessarily,  , . 

Let  us  assume  for  a moment,  what  would  seem  to  be,  or  at  least  about  to 
become,  a completely  valid  assumption,  that  £ 5 does  empower  Congress  to  enact 
laws  punishing  all  conspiracies — with  or  without  state  action— that  Interfere 
With  Fourteenth  Amendment  rights.  Is  the  right  of  prospective  home-buyer 
not  to  have  bis  purchase  offer  refused  on  account  of  his  race  such  a right?  It 
has  never  been  held  to  be  and  the  combined  opinions  In  Guest,  supra,  would  uot 
seem  to  compel  such  a conclusion. 

In  measuring  the  breadth  of  Federal  power  to  be  inferred  from  the  dictum, 
In  Guest,  that  section  6 of  the  Fourteenth  Amendment  ‘‘einjHnvers  the  Congress 
to  ennet  laws  punisliing  all  conspiracies — with  or  without  State  nctlon-r-that 
interefere  with  Fourteenth  Amendment  rights,"  it  should  be  noted  .that  the 
acta  with  which  the  Court  was  there  concerned,  were  conspiracies  carried  out 
in  part  "by  shooting  Negroes ; by  beating  Negroes ; by  killing  Negroes.”  They 
were  acts  clearly  criminal  and  the  only  question  was  whether  the  United  States 
had  made  them  punishable  or  had  the  power  to  make  them  punishable  by 
Federal  law.  To  the  extent  that  Title  IV  prohibits  the  intimidation  or  coercion 
of  a mob  attempting  to  prevent  a Negro  family  from  moving,  into  a neighborhood, 
the  dicta  in'  Guest  would  seem  to  Indicate  that  the  Fourteenth  Amendment  Is  s 
sound  constitutional  basis  for  Title  IV.  The  acts  reached  are  clearly  criminal 
and  the  only  question  is  whether  the  Congress  has. a concurrent  jurisdiction 
with  the  States  to  punish  them.  To  the  extent  that  Title  IV  forbids  and  indi- 
vidual home  owner  to  refnse  to  sell  his  home,  or  rent  an  apartment  or  room 
In  It  because  of  the  race  of  a prospective  purchaser,  there  would  seem  to  be  a 
leap  beyond  the  dicta  In  Guest.  Nothing  in  the  Fourteenth  Amendment  makes 
the  discriminatory  act  of  the  home  owner  In  refusing  to  sell  or  rent  on  account 
of  race  unlawful.  Nothing  lii  the  Fourteenth  Amendment,  ns  It  1ms  been  con- 
strued until  now,  requires  the  State  to  make  such  discriminatory  act  unlawful. 
What  Fourteenth  Amendment  right  would  Congress  be  enforcing?  u 

Attorney  General  Katzenbach  argues  persuasively  that  Federal  prohibition 
of  discrimination  In  the  sale  or  rental  of  housing  is  an  appropriate  exercise,  of 
the  power  of  Congress  to  enforce  the  Fourteenth  Amendment : 

"Segregated  housing  is  deeply  corrosive  both  for  the  individual  and  for  his 
community.  It  Isolates  racial  minorities  from  the  public  life  of  the  community. 
It  means  Inferior  public  education,  recreation,  health,  sanitation  and  transpor- 
tation services  and  facilities.  It  means  denial  of  access  to  training  and  employ- 
ment and  business  opportunities.  It  prevents  the  inhabitants  of  ghettos  from 
liberating  themselves,  and  it  prevents  the  federal,  state  and  local  governments 
and  private  groups  and  institutions  from  fulfilling  their  responsibility  and  deBlre 
to  help  this  liberation.  ■ . . v 

"I  have  pointed  out  already  how  segregated  living  Is  both  a source  and  an 
enforcer  of  Involuntary  second-class  citizenship.  To  the  extent  that  this  .blight 
on  our  democracy  impedes  states  and  localities  from  carrying,  out  their  obliga- 
tions under  the  Fourteenth  Amendment  to  promote  equal  access  and  equal  oppor- 
tunity In  all  public  aspects  of  community  life,  the:  Fourteenth.  Amendment 
authorizes  removal  of  this  impediment" 

■ It  may  be  Mr.  Justice  Harlan,  In  his  concurring  opinion  , in  Peterson  v,  Green- 
irtlle,  supra,  and  I think  It  worth  repeating,  who  has.  given  the  mqet  eloquent 
answer  to  this  argument:  . . v, 

"Underlying- the  cases-involving  an  alleged  denial >of  equal-protection  by-ostei)- 
elbly  private  action  Is  a clash  of  competing  constitutional  claims  of  a high  order: 
liberty  and  equality.  Freedom  of  the  individual  to  choosers  associates  or  his 
neighbors,  to  use  and  dispose  of  his  property  as  he  sees  fit  to  be  arbitrary, 
capricious,  even  unjust  In  bis  personal  relations,  are  things  entitled  to  g large, 
measure  of  protection  from  governmental  Interference,.  ■ This  liberty  , would  be 
overridden,  in  the  name  of  quality,  if  the  strictures  of  the  { Fourteenth)  Amend- 
ment were  applied  to  governmental  and, .private  action  without  idlstiricfeiom  > 

• Inherent  In  the  concept  of  state  action -axe  values,  c ' 'ederallsnv  a.  rqcofmltiftp 
that  there  are  areas  of  private  rights  uponwbloh  federal  power  fiheidd.iw'w 
a heavy  hand  andwhkjb  should,  wore  properly*  be.  to  the  ^re , Imrixif 

ments  of  local  authority.”  _ " ; 
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There  Is  sot  much  doubt  that  Title  IV  lays  a heavy  Federal,  baud  on  areas  of 
rights  which  had  heretofore  been  considered  private.  It  admits  no  exceptions 
to  its  restrictions.  The  private  religious  home  which  rents  accommodations  to 
the  elderly  of  its  faith  would  no  longer  be  able  to  exclude  members  of  other 
faiths.  The  Swedish  Old  Folks  Home  would  be  required  to  open  Its  doors  to 
the  elderly  of  other  ancestries.  The  owner  of  a home  who  has  fallen  upon  hard 
times  and  decides  to  rent  a few  rooms  to  tide  him  over  would  have  his  choloe  of 
tenants  circumscribed. 

If  the  Federal  power  con  reach  this  far  into  individual  private  lives,  ia  there 
anything  to  prevent  It  from  reaching  Into  private  associations— private  clubs, 
private  schools,  private  organizations  of  any  bind? 

There  would  seem  to  be  little  doubt,  now,  that  the  constitutionality  of  legis- 
lation to  enforce  the  Fourteenth  Amendment  will  be  measured  by  the  test  forxuu- 
lated  by  Mr.  Justice  Marshall  In  McGuilooh  v,  Maryland,  4 Wheat  316,  480 
(1816) : 

"Let  the  end  be  legitimate,  let  It  bo  within  the  scope  of  the  constitution,  and  all 
means  which  are  appropriate,  which  are  plainly  adapted  to  that  eud,  which  are 
not  prohibited,  but  consist  with  the  letter  and  spirit  of  the  constitution,  are 
constitutional.” 

The  question  to  be  answered  by  the  Court,  should  Title  IV  be  euacted,  would 
seem  to  be  “Is  this  law  prohibited?”  _ By  the  First  Amendment  prohibition 
against  denials  of  the  right  to  freedom,  of  association?  By  (he  Fifth  Amend- 
ment prohibition  against  deprivations  of  property  without  due  process -of  law 
or  agalust  tho  taking  of  proporty  for  public  use  without  just  compensation?  By 
the  Ninth  Amendment's  recognition  of  the  existence  of  rights  retained  by  the 
people,  with  the  classical  expression  of  one  such  right  perhaps  being  that  ‘‘a  man's 
home  is,  his  castle”?  Or  by  the  Tenth  Amendment,  Which  Is  more  than  a State's 
rights  amendment,  reserving  as  It  does  thpse  “powers  not  delegated  : to  the 
United  States  by  the  Constitution;  nor  prohibited  by  It  bo  the  States,  * * * to  the 
States  respectively  or  to  the  people"? 

Both  precedent  and  reason  would  seem  to  answer  a resounding  'Tes”  to  the 
question : “Is  this  law  prohibitive?" 

It  is  clear  that;  under  its  commerce  power,  the  Congress  can  prohibit  certain 
.aspects  of  racial  discrimination.  It  is  aleo-clear  that  under  the  commerce  power 
the  Congress  cau  regulate  intrastate  activities  if.  they  have  a substantial  effect 
upon  commerce.  The  cases  hold  that  the  commerce  power  can  reach  retailers 
whose  sales  are  wholly  intrastate  and  only  one-nlnfh  of  whose  purchases  are 
made  out  of  state.  Meat  Cutters  v.  Fuivhiwn  Meals,  353  U.S.  20  (1657).  The 
cases  hold  that  Congress  can  reach  a farmer  who  grows  wheat  on  Ills  own  farm 
for  Ills  own  consumption  even  though  the  amount  , he  grows  way  be  trivial. 
lricJta'rd  v.  Fllburn,  317  U.S.  Ill  (1842). 

Is  there  really  any  activity  which  can  be  considered  so  local  that  Congress 
cannot  regulate  It?  Are  the  limitations  on  the  commerce  power  refil  or  only 
theoretical? 

It  Is  not  too  .difficult  to  find  some  limits  within  the  Constitution  itself.  In 
Mabee  v.  While  Plains  Publishing  Vo.,  327  U.S.  178  (1946),  It  was  shown  that 
even  a dally  newspaper,  whose  out-of-state  circulation  was  only  About  one  half 
'of  one  pe?  cent  of  its  sales,  could  be  reached  under  the  commerce  £ower  by 
way  of  the  Fair  Labor  Standards  Act  Suppose,  however,  Mr,  Chairman,  that 
Instead  of  trying,  to  regulate  the  wages  and  hours  of  the  newspaper’s  employees, 
Congress  tried  to  regulate  its  editorial  policy.  Suppose,  for  instance,  thqt  there 
And  been  so  pmoh  editorialising  on  automobile  safety  that  people  stopped  buying 
'automobiles  which,'  in  turn,  caused  plant  shutdowns  and  threatened  the  entire 
.economy  of  the -Nation.  Suppose  that  Congress,  after  extensive  hearings  linking 
; the  economic  depression, to  safety  editorial?,  decided  that  the  only  wey,  to, relieve 
■unemployment  and  get  the  Nation  back  on  Its  wheels  was  to  prohibit  .editorials 
oh  automobile  safety;  Could  this  be.  a valid  exefrish  of  thp  commence  power? 

In  addition  to  the  question  whether  the  rental  of  h room  or  the  sate  of  a house 
by  its  owner  is  a transaction  so  strictly  local  that  the  Congress  cannot  reach  It 
under  the  commerce  power,  Title  IV,  as  presently  framed,  presents  questions 

Skin  to  that:  ppsed.  by.  an  attempt  to  rench  a,  newspaper’s  editorial  policy  under 
Do  cotntnterce  power.  Does  Title  IV,1  by  prohibiting  a'  relletoufshomc  from  dls- 
ftlminating  on*  account  of  race  dr  religion  lb  the.  disposition  of  Us  rooms.  In- 
fringe upon  tlnvFirstAmepdtoent.  right  to  freq  qxer ripe  of  religion ? ; 

Does  Title  IV,  by  permitting  a court  to  order  u man  to  sell  his  home,  on  which 
he  has  invited  bids,  to  a perron  whose  bid  wus  rejected  on  account  of  race, 


010 


CIVIL  RIGHTS 


religion  or  national  origin,  interfere  with  any  of  the  homeowner’s  constitutional 

? '***  - i ■ r . ■ - ' 1 

: Does  Title  IV  infringe  on  any  constitutional  liberty  of  a racial,  religions  or 
national  group  by  prohibiting  it  from  subdividing  an  island  or  other  tract  of 
land  for  homesites  to  be  Bold  or  leased  only  by  approval  of  the  group? 

■ Dow  Title  IV  infringe  any  constitutional  liberties  of  a man  who  rents  a room 
or  two  lu  the  house  in  which  fao  lives  by  requiring  him  not  to  discriminate  among 
prospective  tenants  on  account  of  race,  religion  or  national  origin? 

Whatever  determination  the  Congress  makes  with  respect  to  these  threshold 
qtaeotious  will  be  entitled  to  great  weight  in  the  Supreme  Court's  deliberations 
in  the  event  of  Title  IV’s  enactment.  It  is  the  court,  however,  which  will  have 
the  final  word,  since  the  Court  is  the  ultimate  arbiter  of  the  meaning  of  tlie 
Constitution,  Although  tiro  commerce  power  of  the  Congress  may  be  plenary, 
It  is  the  Court  which  will  determine  whether  the  activity  reached  is  truly  com- 
merce 88  well  as  whether  the  method  by  which  Congress  has  chosen  to  regulate 
U la  prohibited  by  sortie  other  provision  of  the  Constitution.  Perhaps  the  fairest 
generalisation  which  may  be  made  Is  that  the  closer  Congress  comes  to  restrict- 
ing the  purely  private  prejudices  of  the  individual  home  owner,  the  more  likely 
will  the  Court  be  to  find  that  the  Congress  has  exceeded  its  power. 

I,  as  a United  States  Senatori  believe  that  the  Congress  will  have  once 
again  exceeded  Its  power  if  it  enacts  Title  IV  and  I,  therefore,  am  opposed  to 
Title  IV,  the  "open  occupancy"  section  of  S.  8299. 

Senator  Ervin.  Senator,  you  pointed  out  certain  constitutional 
principles  which  you  think  are  incompatible  with  the  enactment  of 
tide  Iv.  I will  ask  you  if  it  is  not  the  initial  provision  in  .the  fifth 
amendment  which  says  that  private  property  snail  not  be  taken  for 
public  use  except  upon  the  payment  or  just  compensation. 

Senator  Byrd.  Yes,  that  is  the  fifth  amendment. 

Senator  Ervin,  Now,  is  it  not  a basic  rule  of  interpretation  appli- 
cable to  all  written  documents,  whether  they  be  constitutions  or  statutes 
or  contracts,  that  the  expression  of  one  thing  is  the  exclusion  of  another, 
and  does  not  that  principle,  in  your  judgment,  exclude  any  theory 
that  private  property  can  oe  token  for  private  use  even  with  the  pay- 
ment of  just  compensation  ? 

Senator  Byrd,  Yes,  I share  that  viewpoint  which  has  been  expressed. 
Senator  Ervin.  You  point  out  very  well  in  your  statement  that  in 
your  judgment,  title  Iv  would  permit  a person  of  a different  faith  to 
compel  a home  established  for  .people  of  another  particular  faith  to 
take  him  into  the  home  as  a renter.  I will  ask  you  if  that  does  not 
violate  both  the  right  of  association  and  the  right  of  freedom  of 
religion  guaranteed  dv  the  first  amendment  ? 

Senator  Byrd.  I think  it  does,  particularly  the  first  of  the  two 
named.  ’ ' ; 

Senator  Ervin.  In  other  wordi£  people  of  a religious  .faith  cer- 
tainly have  the  right  to  freedom  of  association  under  the  first  amend- 
ment and  that  right  of  freedom  of  association  cannot  be  unpaired 
by  legislative  action  under  the  Constitution- as  thus  far  interpreted. 

Senator  Brno.  I think  that  is  right,  and  under  this  provision  as 
liuterpret  it,  if  a Catholic  should  wish  to  rent  Ids  hom^  dr  part  of 
his  home . to  another  Catholic  and  .should  exclude  a Protestant  m so 
doing,  I think  he  would  be  subject  to  the  prohibition  of  the,  law  ana 
vice  Versa.  ‘ : ' : •'''  ” *■ . . 

Senator  Ervin.  , Do'  you  nbt  think  .that;  in  its  practical,  GRW^tipp, . 
title  I v would,  in  effect,  discriminate  against  persons  of  the  race^or 
the  religion  of  the  seller  or  renter  in  that  the  seller  or  renter*  ip  order 

. . ■ ■■  ‘ / j f Ui  : i—i:'  ■-*  i \"  fi  ■ I ■ 'i  E-i  ^ 
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to  avoid  conflict  with  the  law  and  being  suedfor  unlimited  damages, 
would  sell  of  rent  to  a person  of  another  religion  or  another  race  in 
preference  to  a personal  his  own  race  or  religion  ? 

Senator  Byrd.  I think  that  is  true,  and  I said  the  same  thing  with 
regard  to,  I believe  it  is  title  VII  in  the  Civil  Rights  ^ct  ofl964«  ^hich 
dealt  with  so-called  equal  opportunities  in  employment,  that  the  per- 
son of  a minority  race  would  have  an  advantage  over  a poison  of 
the  majority  race  and  that  the  employer  would  more  likely  be  prone 
to  employ  suah  a person  in  preference  to  the  person  of  the  majority  race 
for  fear  that  he  would  bp  subjected,  to  litigation  if  lie  did  otherwise, 
Senator  Ervin.  Has  it  not  always  been  a basic  principle  of  our  law 
that  the  right  to  regulate  the  title  to  real  estate  and  contracts  relating 
to  real  estate  has  been  a power  which  belonged  to  the  States  and  not  to 
the  Federal  Government? 

Senator  Byrd.  Would  you  repeat  that,  please? 

Senator  Ervin.  Has  it  not  always  been  a baaio  principle  of  our 
system  of  jurisprudence  that  the  power  to  regulate,  the  title  to  real 
estate  and  contracts  relating  to  real  estate  belongs  to  the  States  rather 
than  to  Congress  ? 

Senator  Byrd.  I think  that  is  right,  Mr..  Chairman.  I would  cer- 
tainly feel  that  you.  as  a former  justice  of  the  Supreme  Court  of  the 
State  of  North  Carolina,  would  certainly  be  correct  in  your  assumption. 

Senator  Ervin.  Now,  is  it  not  also  true  that  all  of  the  States  in 
the  Union  have  adopted  what  they  coll  statutes  which  require  that 
the  contracts  relating  to  the  Bales  of  land  should  be  in  writing  and. 
that  they  be  signed  by  the  party  against  whom  the  contract  is  sought 
to  be  enforced? 

Senator  Byrd.  Yes. 

Senator  Ervin.  Were  not  these  passed  in  order  to  make  the  titles 
to  real  estate  secure  and  save  people  against  litigation  affecting  the 
title  of  real  estate  or  controversy  about  real  estate  where  there  was 
no  written  contract? 

Senator  Byrd.  That  is  my  understanding  of  the  history  of  the 
statute.  . ■ 

Senator  Ervin.  Would  not  title  IV,  in  effect,  impair  the  efficacy  of 
those  laws  by  making  the  eases  brought  under  title  TV  dependent  upon 
oral  testimony  rather  than  written  testimony?  , 

Senator:  Byrix  X think  it  would.  ■ 

Senator  Ervin.  Senator,  I want  to  commend  you  on  the  excellence 
of  your  statement  and  yiythafc  2 know  of  -no  man  in  public  life  who  is 
more  devoted  to  constitutional  principle  than  youroelf  and  no  man 
who  studied  constitutional  ! a w more  diligently'  than  you  do.  - 
Do  you  have  any  questions?  i 

“ Senator  Javits,  No  questions,  thank  you.. 

' Senator  Byrd,  Thank  you,  Mr.  Chairman.  You  have  been,  overly 
generous;  ■'  I appreciate  your  remarks  and  yonr  questions;  . 1 

Senator  Ervin.  Thank  yotf  for  your  appearance.  v • ? ■ . ’ ‘ 

•Mr.  Amur.  Mr.  Chairman,  the  next : wifcnoat  is  Mr.  Nathaniel  ‘ 
Keith,1  president,  National  Housing  Conference.  ■ / ! ■ v \; 

Senator  Ervin.  Mr.  Keith,  on  behalf  of  the  subcommittee,  I wish 
to  thank  you  for  making  your  appeariinoe  and  giving  us  the  benefit  of 
;ronr viefwson  this legirfation.  ' - 'in/b  ■:•!  r^n:  tJ.k-i 


oiV'rL'Rictrre 


912' 

STATEMElfa'  OF  NATHANIEL  8.  KEITH,  PRESIDENT,  NATIONAL 
1 1 HOUSING  CONFERENCE,  WASHINGTON,  D.C. 

'■  Mr.  KEiTtr.  Thank  ypu,  Mr.:  Chairman.  I have  a brief  prepared 
statement  which,  if  ■ it  ib  agreeable  with  you,  I will  read. 

./  Mr.  Chairman  ahd;  members  of  the  committee,  I appreciate  this 
opportunity  to  present  the  views  Of  the  National  Housing  Conference 
on  title  IV  of  3290,  the  proposed  Civil  Rights  Act  of  1960.  1 

The  National  Housing  Conference,  which  has  been  in  existence  for 
30  years,  is  the  principal  national  public  interest  organization  in  the 
field  of  housing  and  community  development.  Our  membership  con- 
sists of  community  leaders,  private  enterprise  leaders,  representative 
professionals,  and  leaders  of  labor,  religious,  and  other  public  interest 
organizations  from  all  sections  of  the  united  States  <who  share  a com- 
mon objective  of  furthering  improved  housing  and  improved  neighbor- 
hoods for  all  segments  of  the  American  people. 

Because  of ‘its  concentration  on  these  problems  over  the  years, 
the  National  Housing  Conference  has  long  recognized  that  the  most 
critical  phase  of  the  national  housing  problem  is  the  concentration  of 
predominantly  low-income  families  and  individuals  in  substandard 
and  slum  housing,  whether  it  be  in  the  slums  of  medium  size  or  large 
cities  or  in  pockets  of  rural  slums.  The  existence  of  these  deplorable 
housing  conditions  is  of  course  a glaring  contradiction  to  the  promise 
and  accomplishments  of  American  society.  The  social  consequences 
of  the  continuation  of  these  conditions  have  become  more  and  more  evi- 
dent over  the  years.  As  the  statistics  show,  furthermore,  under  con- 
temporary conditions  the  predominant  occupancy  of  these  areas  is  on 
the  part  of  racial  minority  groups,  hemmed  in  by  longstanding  pat- 
temsof  discrimination.  ' 

The  National  Housing  Conference  recognizes  that  poor  housing  is 
only  one  element  in  the  overall  problem  of  the  poverty  stricken  in  this 
country.  We  welcome  the  growing  recognition  by  the.  Nation  tliat 
intensive  programs  of  education,  job  training,  and  social  sendees  are 
also  essential  to  make  significant  progress  in  overcoming  these  prob- 
lems. Nevertheless,  to  us  it  -is  crystal  clear  that  n'ccmptfehensive  at- 
tack to  remove  slum  housing  and  slum  neighborhood  environments  are 
an  indispensable  part  of  any  program  to  meet  the  problems  of  the  poor, 
and  particularly  to  open  up  new  opportunities:  and  new  hope  for  the 
youths  and  the  children  who  are  now  prisoners  of  this  environment. 

; ’ Throughout  its  'entire  life  the^ National  Housing  Conference  has 
been  committedto  the  principle  pf'equal  opportunity,  for  hU  Americani 
families  toi  secure  goodhousing  m gcpxl  neighborhoods,,; , While  recogr 
nizing  the  small  but  significant  progress  that  has  been  achieved  m 
recent  years,  our  organization  deplores  the  fact  that,  this -opportunity 
instill  denied  to  millions  of  American  families  throughout  every  sec- 
tion of  the  land  because  of  their  race,  co!or,  creed,  or  nationalorigin* 
and  especially  because  , of  their  color.  ; We  have:  therefore  long  sup- 
ported the  principle  of  ai competitive  housing  market  open  to  free  bar- 
gaining by  all  American. families  without  regard; to. racial  or,  fthnio 
background.’  !'  : v :r, , ,r  ;;  fv.r>; 

i ;Tho  conference  has  observed : the  generally  successful,  .evenjifjlim^. 
ited,  application  of  the  President’s  Executive  Order  On  / equal  .Upper? 

r „ ' 
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tunity  in  housing.  HoWever,  sihtie  the  Scope  Of  this  order  is  confined 
to  housing  in  wpich  the  Federal  Government  has  a direct  financial 
Relationship,  its  'jhipact  has  been  confined  to  U relatively  small  segment 
of  the  total  national  housing  market. ' To  extend  the  principle  of  squal 
opportunity  in  housing  to  flie  market  as  a whole,  much  more  compre- 
hensive measures  are  essential. 

For  this  reason,  the  National  Housing  Conference  generally  sup- 
ports title  IV,  the  pending  bill,  and  its  establishment  as  the  policy  of 
the  United  States  ifto  prevent,  and  the  right  of  every  person  to  be  pro- 
tected against,  discrimination  on  account  of  race,  color,  religion,  or 
national  origin  in  the  purchase,  rental^  lease,  financing,  use,  and  occu- 
pancy of  housing  throughout  tne  Nation.”  However,  in  order  to  as- 
sure the  achievement  of  these  principles  and  objectives,  we  recommend 
toyour  committee  that  administrative  remedies  be  incorporated  in  title 
IV  rather  than  to  rest  the  implementation  of  that  title  largely  on  indi- 
vidual actions  by  persons  discriminated  against.  We  note  with  inter- 
est that  Senator  Davits  has  introduced  an  amendment  designed  to 
accomplish  this  general  objective. 

The  conference  is  convinced  that  this  legislation  is  an  essential  ele- 
ment in  an  overall  approach  to  resolving  the  problems  of  the  poor  and 
of  racial  minorities.  As  pointed  out  before,  we  also  recognize  that 
intensive  programs  of  education,  training,  and  social  services  are  like- 
wise essential  elements.  Further,  we  recognize  that:  the  accomplish-: 
fliont  of  the  policy  proposed  by  title  IV  will  require  not  only  the 
elimination  or  slums  and  ghettos  but  also  a massive  expansion  in  the 
supply  of  decent  housing  and  good  neighborhoods,  available  on  a 
noudiscriminatoiy  basis.  This  goal  therefore  must  involve  a coordi- 
nated and  intensive  effort  by  the  Federal  Government  and  State  and 
local  governments  and  by  private  enterprise  in  the  fields  of  housing 
real  estate,  and  mortgage  finance.  • 

I appreciate  this  opportunity  to  present  the  views  of  the  National 
Housing  Conference  en  title  Iv  of  the  proposed  Civil  Rights  Act  of 
1906. 

Senator  Ervin,  I take  it  that  your  organization  recognizes  that  title 
IV  of  the  bil  1 ■ is' desi gned  to  deprive  all  Americans  of  the  right  to  sell 
or  rent  their  property  freely  according  to  their  own  choices. 

Mr.  Keith.  Well,  I believe  that  the  position  of  otir  organization, 
Senator,  is  that  the  solution  to  the  problem  in  the  pattern  of  discrimi- 
nation in  housing  requites  this  kind  of  intervention  by  the  Federal 
Government.  V • • l r ' . • . 

Senator  Ervin.  Well,  that  is  the  question  I am  asking  you.  In  other 
words;  yofif  organizationfavqrea  law  which  is  designed  to  depHvo  all 
American  citizen?  Of  the  right  to  sell  or  rent  theirproperty  freely  to 
persons  of  their  own  Choice  f That  isfwhat  this  bill  does,  does-it  notf 
Mr.  Keith,,  Certainly  it  does.  • - 

■ Also;  T might  point  out;'  Senator,  that  there  are  historically  in  the  . 
real  estate  market  many  limitations  qn  tho  f reedom  of  tlie  property 
owner  to  diSPOsfe'bf  their  pKipertyl  siiciras  zoning  ; i . ’ 

Senator  Ervin.  Can  you  tell  me  a single  one  of  those  limitations 
upon  the  freedom'  of  property  ■which  has  beeh  imposed’  by  ari  act  of 
Congress  inthe  whoIelii3toiy  of  this  ^ w 

Mr>  Keith.-  No,  sir;  it  only  has  been  established  Under' the  lobal 
police  powers.  :vo;:  ; a , : ?;r;  : ■ 
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Senator  Ervin.  Do  you  have  any  questional  , 

Senator  Javits.  Tee,  I have,  * , _ • . ' , 

Hr,  Keith,  is  it  not  a.  fact  that  20  percent  of  th«|  housing  has  been 
similarly  regulated  by  the  Presidents  Executive  order  I 
Mr.  Keith.  That  is  true,  ap  far  as  new  construction  is  concerned. 
Senator  Javits.  And  in  the  experience  of  your  organization,  have 
you  heard,  any  largo  outcry  over  that  from  owners  or  renters  or  real 
63t{lt6  pGOT)lfef 

Mr.  Keith.  No,  definitely  not,  Senator.  It  has  been  quite  evident 
that  the  functioning  of  that  order  in  new  FHA  housing  and  housing 
developed  in  urban  renewal  projects  and  so  on,  new  public  housing 
projects,  has  proceeded  without  any  serious  problems. 

Senator  Javits.  It  is  a fact,  is  it  not,  that  those  premises  described 
as  public  accommodations  in  the  Civil  Bights  Act  of  1964  are  also 
privately  owned  real  estate,  are  they  not!  / 

Mr.  Keith.  That  is  true. 

Senator  Javits.  Like  a store  or  amoving  picture  theater  i 
Mr.  Keith.  That  is  true. 

Senator  Javits.  And  is  it  not  a fact  that  this  regulates  the  ability 
of  the  owner  of  that  property  to  decide  who  will  enter  his  property! 
Mr.  Keith.  That  is  correct.  . 

Senator  Javits.  Do  you  see  an  analogy  between  that  and  renting 
the  whole  property!  If  you  cannot  prevent  somebody  from  coming 
on  your  property,  this  is  not  too  different  from  an  unrestricted  license 
to  decide  to  whom  you  are  going  to  rent  or  sell  to.  Would  you  say 
thfifc  is  correct  I 

Mr.  Keith.  That  would  seem  to  me  the  same  principle.  # 

Senator  Javits,  The  Supreme  Court  has  sustained  as  constitutional, 
has  it  not,  the  fact  that  by  law  we  have  denied  the  right  to  the  owner 
or  occupier  of  that  property,  if  it  is  a public  accommodation,-  stora 
motion  picture  theater,  et  cetera,  to  decide  who  will  come  on  it  and 
we  have  forbidden  him  from  barring  people  because  of  their  color, 
is  that  correct! 

Mr.  Keith.  That  is  correct.  , , . • . 

Senator  Javits*  Your  organization  has  been  active  m the  housing 
field  a long  time,  has  it  not! 

Mr.  Keith.  It  has. 

Senator  Javits.  How  many  years! 

Mr.  Keith;  Thirty-six  years.  . , . ■ 

Senator  Javits.  What  has  been- the  general  activity  in  which  it  has 
been  engaged  during  these  36 years? 

Mr.  Keith.  Our  focus  has  been  on  the  problems  of  housing  overall, 
but  with  particular  attention  to  the  problems  of  housing  for  the  dis- 
advantaged and  the  people  of  poor  and  moderate  income  who  have 

not  been . , * 

Senator  Javits.  When  you  speak  of  the  disadvantaged,  you  are  not 
speakingof  the  physically  disadvantaged!  , , 

Mr.  Keith.  No,  I am  speaking  of  economically  and  socially  dis- 
advantaged. i ^ „ 

Senator  Javits.  Your  organization  has  been  one  of  the  outstanding 
advocates  of  government-aided  housing? 

Mr.  Keith.  Correct.  . . ! 

Senator  Javits.  At  all  levels  of  government?  • ••> 
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Mr.  Kura.  At  all  levels. 

Senator  Javits.  Local,  State,and  Federal? 

Mr.  Keith.  Correct  ; 

Senator  Javrra.  In  all  these  86  years;  have  you  adopted  a policy 
with  respect  to  making  this  housing  available  without  diScriminAtion 
on  grounds  of  race,  Creed,  or  color?  1 |; 

Mr.  Keith.  That  has  been  our  consistent  policy.' 

Stiiator  JaVxts.  In  this  work,  you  have  cooperated,  have  you  not, 
with  literally  thousands  of  owners,  renters, ; and  publio  authorities; 
is  that  correct? 

Mr.  Keith.  . Correct. 

Senator  Javits.  Now?  how  much  mischief  do  you  predict  a Federal 
law  against  discrimination  in  housing  will  cause?  '•  ’•  • * / 

Mr.  KirrH.  Based  on  the  current  experience  With  the  President's 
Executive  order?  it  would  be  our  expectation  that  this  kind  of  regula- 
tion against  discrimination  would  not  exert’  any'  upsetting  affect  on 
the  overall  real  estate  and  housing  problem.  r 

Senator  Javits.  What  is  your  reason  for  recommending  administra- 
tive rather  than  judicial  means  for  enforcing  this  Statute  f 
Mi*.  KferrH.  Well,  primarily,  Senator,  because  the  principal  burden 
of  present  discriminatory;  prwetitesin  the  Acid  Of  housing  rests  on 
persons  Of  low  income  and  primarily  on  persortsof  racial  minorities 
of  low  incoma  Consequently,  it  seems  fo  us  tiiat  for  persons  in 
that  segment  of  our  society,  the  necessity  for  undertaking  their  own 
initiative  and  action  to  protect  their  rights  would  tend  to  vitiate  their 
use  of  the  protections  intended  by  thislaw.  , l'  : 

Senator  Javits.  So  that  your  advocacy  of  administrative  means  is 
intended,  is  it  not,  to  lessen  rather  than  increase  the  burdens  involved 
in  the  administration  of  this  law,  is  that  right? 

Mr.  Kerth.  Correct  _ . 

Senator  Javits.  You  feel  it  would  be  easier  oh  til  parties  concerned 
if  the  means  were  administrative  rather  than  as  prescribed  in  title  IV? 
Mr.  Keith.  Yes. 

Senator  Ervin.  It  would  also  tend  to  keep  people  from  having  the 
right  to  adjudicate  their  controversies jin  courts  of  law,  Would  it  not? 
Mr.  Keith.  I did  not  quite  understand  that. 

Senator  Ebvin.  Administrative' enforcement  Would  also  have  the 
tendency  to  keep  people  from  having  the  right  to  have  their  rights 
adjudicated  in  courts  of  law? 

Mr.  Keith.  Well,  I would  assume  that  the  function  of  such  a com- 
mission would  be  to  negotiate  settlements  in  a number  of  cases. 

Senator  Ervin.  Now, lias  it  not  always  been  OnC  of  the  proud  boaste 
of  our  law  that  eveir  man’s  home  is  his  castle?  . 

Mr.  Keith.  WelL  that  is  a principle,  Senator,  certainly. 

Senator  Ervin.  And  you  see  no  distinction  between  a law  that 
compels  a man  to  accept  customers  in  a plate  of  business  he  opens 
to  the  public  and  a law  which  compels  a persbh  to  receive  Unwillingly 
renters  in  his  dwelling  house?  / 

Mr.  Keith.  I would  say.  Senator,  that  I think  the  principle  is,  pri- 
marily the  same.  I would  also  point  out  again  that  with  respect  to 
housing  that  is  now  covered  by  the  provisions  of  the  President’s  Execu- 
tive order,  in  effect,  the  same  limitations  proposed  by  this  bill  ate 
now  in  effect,  ' '' 
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Senator  Ervin.  Mr.  Keith,  do  you  not  spp.npy  i pqj^ibje^hiQ  of  dis- 
tinction between  housing , whipl?  fa  built jwitii,,  (^pyeriun^^ia.  and 
1 lousing  which  is  built  as  the  result  of  the  onBe^vpfs,oi  ^individual 
:who; brnlt it. without, X5pyeriune^t  aiid¥:.  r ]tV ; j,  .”?i , 

r .Mjfi  KejTH*.  Weil*  iriosfc  bousigg  that » built  is.certaipjy-  built  under 
the  usual  practices  in  the  bunding  industry,  * Some  qf  it  involves, 
insurance  or  Gl-in&ured  loans.,;  [ Other  involve^  16ans:  ipa^e/by  , com- 
mercial bAnks  .which  alsq  have  iy,  relationship'  to  the,  federal  Gpyem- 


,meroial  bAnks  .which  alsq  have  fyrelobiqnship'  to  th 
;menfc— hot  as  direct,  but-  there.  Others,  a .very  hi| 
built- by  savings  and  loan  associations  that  have  the 
insurance. 


[ percentage,  are 
Buefit  Federal 


Senator  Ervin.  All  they,  get  from  the  Government  is  guarantee' of 
deposits  up  to  $10,000,  for.  which  they  pay  the  Govpfjument  a preipiuni, 
•just  like  you  pay  a premium  on  your  personal  insura nce..  Is,tluit  not 

tlTHi?  ; : ' ■ : ••  -''  V 

< . . , Mr,  Keith.  Yes,  that  is  true.  This  is  also  true  of-  FHA  insured 
mortgages,  that  the  money  is  advanced  by  private  lenders.  - 

Senator  Ervin.  Yes,  but  you  have  tlie  Government  guarantee  and 
that  is  the  only  reason,  money  is  n4Tenced,  is  it  not  ? People  put  their 
deposits  in  banks  and  savings  and  loans  before  there  was  any  guaran- 
tee of  savings  and  loan  deposits,  did  they  not  ? : . , . . . ’ 

: Mr.  Keith.  I would  say  the  depositor  relies  on  Uie, federal  guaran- 
tee os  the  lender  relies  on  the  FHA  insurance.  . , 

Senator  Ervin.  Now,  your  organization  has  been,  in  existence,  you 
Bay, 35  years?  ...  , . ‘ 

Mr.  Keith.  Thirty-six  years. ; . - t‘- 

Senator  Ervin,,  And.  is  not  the  hbusing  situation  woree  today  thah 
it  was  when  your  organization  started?  .. 

Mr.  Keith.  No;  Iwould  not  say  that,  Senator..  1 ■ 

Senator  Ervin.  It  has  not  improved  very  perceptibly , lias  it  ? . ■ 

' Mr.  KmTH.  No ; I would  say  thpfe  has  been  p,  considerable  irnprove- 
ment  in  certain  segments  of  the  .ywiieing  market,  .There  still  remains 
the  fact  that  there  is  it  great  deal  that  still  has  to  be  done!'  But  whereas 
in  the  mid-thirties,  President  Boosevelt  could.,  refer^  to  . the  fact  that 
one-third  of  the  Nation  is  ill-housed,  I tliihk  that  percentage  has  now 
been  cut  down  to  about  one-fifth.  It  is  still  too.  high,  But  ttyere  lias 
been  progress  made.  „ , , . ; 

Senator  Ervin.  But.  these  re^deiytifl  sections  wJiej:e  you,  have  de 
facto  segregation  still  persist,  do  they  not?  ‘ 

. Mr.  Keith,  A great  many  of  tljiem. . ■ . . . 1 ' ! ■ ; : . 

Senator  E)  vin.  13  not  Washington  one  of  the  strongest  illustra- 
tions of  it  in  this  country?  - I .believe  your  office  is  here  in  ,thel)i  strict 
of  Columbia.  - . < \ ; ...  !'  , 

Mr.  Keith.  Yes;  that  is  correct.; ' •. 
Senator  Ervin,  Has  hot  a large  part  of  the  Caucasian  population 
of  Washington  moved  .out  of  the  District  into  the  suburbs £ . . .. 

Mr.  Keith.  That  is. true..’’ . . r, V v r , , V ^ , . ; 1 . . ., 

Senator  Ervin.  Now,  up  to  the  present  time,  resM enti al  pntte ms 
have  been  determined  by  the  will  of  tliB  people,  hav^tliey  not  i 
.,  Mr.  Keith.  - Yes.  . '• 

Senator.  Ervin,  An^  title  IV  contemplates  tbnt  the  people  shall  pp 
longer  have  the  right,  or.  the  .poweh  to  .determine  what  th®  rpsi^enhiil 
patterns  of  jtHe  Natftm  shall  be,  but  ^at  that  power  shall  bp.  assumed 
by  the  coercive  foyce  of  Federal  law,  does  it  not? 


m 


..Mivltaim  Welh  this  propped  ;WQuldeertabily r liave^n impact , qn 


the  pattern  of  housing  occupancy.  Mmi.-vi 

Senator  Ervin.  It  would  certainly  have  ah  impact' up<?u  the;rjght 
that  people  have  heretofore  enjoyed  fts  far  ae^ederaj  Jaw,  is  concerned. 
Mr.  Keith.  It  wovddce)7tivjnlyT^rr'  i*« , ■ i.  .■  = : vi-^or  . m v ;•!<» 
Senator  Ervin.  Does  not  the  destruction  of  freedom  cause  you  any 
■concern?  . * r-  - ..  ■>  . ■ i.- -w  ■ . 

; Mr.  Keith. -Well,  if  I. considered  that  this  IS  a destruction  of  free- 
dom, Senator, I dpnot M leva I^oiild supj»cfe jh  .. •,  i-1;.  , . - . ■ , 

Senator  Ervin.  Does  it  not  destroy  the  freedom  of  everybody  in  the 
United  States,  to  sell- or  lease  their.property  to  whom,  they  please  ? 

V Mr.  Keith.  Wel!f  as  Senator  Javits  has.pointed  outj  that  principle 
lias  already  been  accepted  with  respect  ,fo  comiuerpial  property.  . , 

' Senator  ^vjn.,  Bepftusei  it  .hi^,  been  S>  Vs 

not  a good  arid  valid 'reason;  for  destroying  it;niyJ,I  other  remaining 
.areas,  is  it  ? . ; . ••  ■•.  : <;■  ■ , -s-l.’*.  .. 

Mr. 'Keith.  In  the  field  of  FHA housing  andGI  housing,  the  same 


■ Senator  Ervin.  We  have  a fremendous  problem  in  (this  field  right 
now.  Is  that  not  the  occasion  for  this  proposed  legislation  f , 
Mr. Keith.  Well. true.  ...  ..  ..  ... , 

Senator  Ervin.  And  does  not  tliis  proposed  legislation  $ay  m effect 
that  all  American  people,  everybody  in  America,  shall  be  denied  the 
right  to  select  the  persons  to  whom  they  shall  sell  their  dwellings  or 
;rent  their  dwellings  ? Do  you  not  consider  that  a very  drastic  destruc- 
tion of  freedom?  , , : . . r 

Mr.  Ketch.  It  WQujd  certainly  limit  the  freedom  to  discriminate. 
Senator  ERViN.  Of  course,  you  would  substitute'Goveriiment  stand- 
ards and  let  the  Government  regulate  it,  but  f .am  at  a loss  to  under- 
stand how  any  man  enjoys  any  freedom  unless  he  has  a rigid,  tb  act, 
what  you  might  call,  in  a foolish  way  as  well  as  m a.  wise. way.  If  the 
Government  is  going  to  direct  his  action,  lie  has  no  freedom. 


r lust  . . 

tfconty  does  a person  buy  pr.sell  a house  iii  ahy  State  in  .^liis  country? 
By  law,  does  lie  not? 

Mr.dCfcW  Certo^tet<?  --v-'  <*>  ■ 

Senator  Javits.  Ia  that  not  correct  ? 


Mr.  KtlfH;  Correct.  t , . 

Senator  Javits.  So  there  is  the  possibility  of  owning  and  enjoying 
ownership  only  by  virtue  of  lew ; is  that  not  so  ? 

Mr. RfeitH.  CoTrect;1  ■ ■ VV  •'  ; -V " l/ ' : ; 

Senator  JAvtrs,  That  is  what  assures  uninterfered-with  possession  j 
is  that  correct?  . 

: Mr*  mirTH t Corr&cti  ihf  1 '■■■ : } 

1 Senator  Javits/  So  that-  the  law  should  hive  'the  right,  if  it  does 
s&hoHcmi  possession  add' prbtict-pbissesslon,- to  have  sbinething  to  say 
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about  whether  other  elements  of  the  law  are  being  observed  in  con* 
nection.  with  possession;  is  that  true?  • 

Mr;  KeITh;  ’ That  in  true.  ! * ; ■ 

Senator  Javits.  Are  you  Well  aware  of  the  fact  that  owners  of  prop* 
erty  must  comply  witt^  oodea  of  sanitation,  health,  and  the  like? 

• Mr.  Keitel  That  is  true.  . ! 

Senator  Javits.  Would  you  say  as  & person  engaged  in  the  housing 
field  that  there  is  an  untrammeled  Tight  to  o^n  and  disposed  prop- 
erty in  this  country  without  any  restraint  whatever?  ! 

Mr.  Keith.  No,  sir. 

Senator  Ervin.  And  you  can  say  by  the  Saine  power  of  reasoning, 
since  law  guarantees  property  ownership,  that  law  should  abolish 
property  ownership  in  the  Interest  of  the  great  majority.  That  is, 
you  cah.  say  that,  if  you  do  hot  believe  in  freedom,  can  you  not! 

Mr.  Keith.  I would  not  say  this  abolishes  the  right  of  ownership. 
Senator  Ervin.  It  abolishes  one  of  the  great  attributes  of  private 
property,  which  is  the  right  to  sell  to  whom  one  pleases.  . 

Mr.  Ksrra.  It  puts  a limitation  oil  the  rights  of  ownership,  along 
With  many  other  limitations. 

Senator  Ervin;  If  the  Government  is  going  to  assume  the  power  to 
tell  you  how  you  can  use  your  property,  what  you  can  do  witn  it,  and 
leave  you  merely  the  naked  legal  title,  property  does  Pot  mein  very 
much,  does  it!  ’ : > 

Mr.  Keith.  Well,  many  of  the  States  have  already  dohe  this,  Sen* 
ator,  as  you  know. 

Senator  Ervin,  Seventeen  of  them.  __  But  not  as  drastic  Us  this  bill. 
Ahd,  incidentally,  according  to  testimony  adduced  here  the  other 
day,  one  of  the  witnesses  said  New  York  has  laws  of  this  nature,  and 
some  of  these  public  housing  developments  are  partly  vacant  because 
they  hold  the  rooms  for  rental  to  white  people  and  white  people  do 
not  move  in. 

Mr.  Keith.  I am  not  familiar  With  that. 

Senator  Ervin.  Thank  you  for  coming  and  expressing  the  views 
of  your  organization. 

Mr,  Keith.  Thank  yOu. 

Senator  Ervin.  Call  the  next  Witness. 

Mr.  Amur.  Mr.  Chairman,  the  next  witness  is  HarryG.  Elmstrom. 
president  of,  the  New  York  State  Association  of  Beal  Estate  Boards 
whose  appearance  is  Scheduled  at  the  request  of  Congressman  Carle- 
ton  J.  King. 

Mr.  Elmstrom,  would  you  care  to  introduce  your  associate? 

STATEMENT  OF  HARRY  0,  ELMSTROM,  PRESIDENT,  NEW  YORE 
STATE  ASSOCIATION  OF  REAL  ESTATE  BOARDS,  ALBANY,  N.Y.j 
ACCOMPANIED  BY  WILLIAM  B.  MABEL,  EXECUTIVE  VICE 
PRESIDENT 

Mr.  Elmbtrom.  Yes,  my  associate  is  William  R.  Magel,  from 
Albany,  N.Y.,  the  executive  vice  president  of  the  New  York  State 
Association  or  Beal  Estate  Boards. 

Mr.  Chairman  and  members  of  the:  subcommittee,  my  name  is 
Harry  G.  Elmstrony of  Saratoga  County,  N. Y.  As  president  of  the 
New  York  State  Association  or  Beal  Estate:  Boards,  I speak  in  be* 


CIVIL  . RIOHTS 


half  pf  the,^S  local,  real  estate  boards  in,  New  York  .State,  and  their 
pver  35,00{)  Jicensed  real  estate  orok^rd  and  sitleb  pebpw1  in  additibit 
to  the  hundred?  of  thousand  of  property  owneris  we ^ serve jeibhjyiear. 
Let  me  express  my  appreciation  on' behalf  of  bhf  brgartiz&tion' fof 


life  of  .free.people  Ubre.  ,\  ‘ : ■ v . ' * 1 1 ->i 

' In  1776  when  this  Nation  received  its  independence,  biie  of  the  fore-i 
most  considerations  was  the  right  of  an  individual  to  own  property 
without  the  interference  or  coercion  of  his  government  The  oc- 
casion of  the  signing  of  the  Declaration  of  Independence  was  in  it* 
self  a reaffirmation  01  theyights  set  forth  in  the  Magna  Carta-rights 
alluding  to  the  fact  that  a man’s  home  was  his  castle  and  his  right  to 
own  and  enjoy  it,  unassailable.  This  important  document  marked 
the  eiid  of  the  feudal  system,  whereby  title  to  all  land  rested  with  the 
crown  and  individuals  who  wished  tb  occupy  it  were  subject  to  the 
whims  and  fancies  of  the  central  government;  ind  for  whatever  prop* 
erjty  rights  and  privileges  were  granted,  homage  was  demanded  and 
paid  at  an  unparalleled  price.  - ' t 

It  is  ironic  that  today  nearly  200  years  after  this  Nation  has  thrown 
off  this  undemocratic  system  that  the  Congress  should  be  considering 
a law  which  would  destroy  the  basic  human  right  of  private  property 
ownership. 

I am,  of  course^making  reference  to  title  IV  of  the  1966  proposed 
civil  rights  Jaw.  We  believe  that,  this  bill  not  only  flouts  our  U.S.  Con- 
stitution and  the  rights  it  guarantees  to  our  individual  citizens  but 
impairs  one’s  right  to  own  and  freely  enjoy  their  property.  The  .pro- 
posal strike?  a piercing  blow  at  the  "heart  of  individual  liberty. 

Under  the  guise  of  civil  rights,  proponents  of  this  bill  undoubtedly 
feel  that  if  enacted,  this  law  wpujd  strengthen  property  rights  and  in- 
sure equal  opportpn.ity(in  housing.  However,  it  would  not  only  fail 
to  achieve  its  intended  purpose  but  it  would  sacrifice  one  of  the  mcfet 
treasured  rights  of  all  property  owners — the  right  to  determine  the 
disposition  of  his  property  without  legal  coercion  on  the  part  of  his 
government.  Indeed  at  stake  is  the  basic  principle  of  freedom  of  con- 
tract: the  right  of  an  individual  to  enter  into  or  refuse  to  enter  into  a 
contract  in  the  disposition  of  his  property  based  entirely  upon  his  own 
judgment.  1 : . 

The  laws  of  our  land  are  historically  made  in  the  public  interest  and 
I submit  to  you  that  title  IV  ib  not  only  against  the  public  interest  in 
that  it  deprives  individual  citizens  of  their  rights,  but  is,  in  fact, 
against  the  will  bf  the  people  of  this  great  country.  In  every  instance 
that  the  voters  haVp  had  t Ke  opportunity  to  express  their  desires  oh 
this  very  question,  this  type  of  legislation  has  been  rejected  by  an 
overwhelming  majority.  The  most  recent  poll  on  the  national  level 
conducted  by  the  National  Broadcasting  Co.  indicated  an  overwhelm- 
ing failure  Qn 1 the  part  Of  the  people  tb  support  this  legislative  concept. 

I should  like  to  make  clear  that  bur  association  is  .dedicated  to 
equal  opportunity  in  the  housing  field.,  Our.poljcy  states  that’ we  will 
support,  and  promote  the  right  of  an  indiyidufitf  tb,  bvtm  real  prop- 
erty and  tb  exqrqisb^hd  enjoy  Jthe  freedom  bf  this  ownership,  tffl 
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repo^iuze,  tbi?  M pot  a privij^e.of  khy  particular  group  but  one 
that  is.  possessed by  all, of 'our  citizens.  However,  we  also' recognize 
that  this  freedom,  of  ownership  includes  the  right  to  determine  the 
disposition  of  oiie-s  property.  y . 11 

. , ,New  York  Styt#  property  owners  haye  beetiencumbered  with'  a kftr 
similar  ’.to,  thh’ono.ppfQre  ybu  'folr  a iihmbfer  bf  years,  and  today  its 
most  outspoken  prbponehts  adinit  that  the ’law  has  failed  its  intended 
purpose,  apd  has,  inmunya-reas  of  our  State,  done  little  more1  than  to 
create  chaos  in  the  housing  rt^rkeh  ’ . 

'Our  New  ^fork  State  law  fyas  not  succeeded  in  achieving  Apia!  op** 
portnmty  in  housing  Or  fpr  that  matter ttietiltimate  goal  of  inte- 
gration. , Indped^t,  has»  if  anything,  created  a favbrable  climate  for 

Eahiq  peddlers  wpo  use  facial  or  eihni^moyenioht  to,  profiteer  in  the 
ousing  market  tyjidl  not  only  at  the  espep^C  J6f  the  minority  groups 
hut  indeed  at  thee^pense  ofall  unsuspecting  property  owners.  Tt  has 
succeeded  ip,  shifting  areas  of  ( heavy'  ethmp',  copcehtration  fromone 
part  of  a.cpmmunity  to  another  rather jthad  eliipihating  them.  It  has 
eliminated  the  property  rights  of  aircitjzons,  rninorities  and  majorities 
alike,  and  any  law  which  curtails  the  ‘rights  of  , all  citizens  to  freely 
enjoy  their  property  as  they  see  fit,  go  long  ris  tlieir  use  is  hot  injurious 
to.tlieir  neighbors,  i^  a bad  lawT.  . ; -i.  1 

.Since  some,  pf  our  loail' communities  hi  New  York  State  have  also 
enacted  these  lfiws,  property  burners  ate  confused  and  bewildered 
since  three  or  eypn  sometimes  four  agencies  are  inyolved,  each  with  a' 
different  set  pf  regulations.  A Federal  Ijiw  would  only  add  another 
agency  further confound  mg  the’ property oiynerf 


It  is  literally  impossible,  as  has  beep*  proven  in,  New  York  State. 

yjudjee  and  discrim  I nation  by  use  of  legislation  ana 


to  eliminate  prejiit 


police  tactics,;  Th^  ou^ajlmg  of  rights  of  ;all  citizens  is  not  the  answer 
tp  insuring  equal opportunity for  ourNatiort’p  ininorities,  Americans 
living  in  a free  democratic  sqfciety  will  not,- through  the  use  of  legisla- 
tive coercion,  be  forced  into  an  unwilling'  priuhwahted  position  con- 
cerning the  disposition  of  their ^property.  legislation  of  this  type 
will  hot  only  impede  tpe 'progress,  already  briderway , but,  almost  as- 
suredly, will  set  us  back  in  our  quest;  for  complete  freedom  of  op- 
portunity in  the  housing  field.  The  gains  iri  tlm  area  that  have  been 
recognized  to  date  liaye  come  about  primarily  due  to  the  influence  of 
churches,  schools,  and  men  of  gobd  will  through  the  Use  of  the  educa- 
cat ionftl  process  and  voluntary  acceptance  by  the  public. 

The  New  Y ork  State  law,  which,  does  hot  have  the  rigid  enforcement 
procedures  of  the  Federal  proposal  but.  indeed  a conciliatory  law, 
has  proven  itself  to  he  a yelncle  by, Whicb  publipity  seekers  ^vho  have 
proven  themselves  not  interested  ip  the  gpnls  of  equal  opportunity 
but  only  in  individual  personal  advancement  to  unjustifiably  harass, 
frighten,  and  byen  threaten  property  owners, 

A forced  lions’ ngjaw  such  ns  thisrtha^  tramples, on  a fundamental 
right  will  not  advance  this  extremely  hiipbt-tant  caxise.  In  addition 
to  the  fundamental  right  that  this  proposed  Ipw  would  destroy,  I wish 
to  point  out  that  it  is  in  eypry  sens^  contrary  to.  our  entire  system  of 
laws,  aswe  know  thejp’fjbday  in  thiscounfry. 

'.•At,  in  a sense,  places, a djtiken  in^iposifipn^f  beii^'^ilty  until  he 
has  proven  himself  innocent  and  makes  ■mm'  subject  to' virtually  uh* 
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limited  penalties.  In  addition,,  the  proposed  hill  putt:  at  the,  disposal 
of  his  accuser  all  of  the  machinery  and  assistance  of  the, federal  Gqv- 
eniment  and  indeed  calls  upon  tue  property  owner  tystohd  alone  in 
his  own  defense.  It  imposes  penalties  in  the  way  of  injunctive  restric- 
tions on  the  disposition  of  the  property  even  before  the  accused  has 
had  Iris  constitutionally  guaranteed  - ‘day  in  court,”  let-alone  having 
been  adjudged  guilty  of  infractions  under  the  law,  . ; . . : . 

While  all  of  these  penalties  and  restrictions  are. set  forth  hi  the  law, 
nowhere  is  there  the  right  or  opportunity  for  the  accused  whp  is 
adjudged  blameless  to  recover  damages  that  he; may  have,  suffered. 
It  is  interesting  to  note  that  in  all  of  these  forced  housing  laws  that 
appear  around  the  Nation,  not  one  sets  forth  penalties  prohibiting  a 
purchaser  or  prospective  tenant  from,  discriminating  in. his  selection 
of  property  to  purchase  dr  rent  because  of  race,  creed,  or.  ethnic  origin. 
As  a matter  of  fact,  notlijng  short  of  thought  control  legislation  would 
succeed  in  eliminating  this  situation.  Until  such  a time.jis  this  Nation, 
its  buyers,  its  sellers:  landlords,  and  tenants  alike,  apcept  voluntarily 
the  principle  of  equal  opportunity  in  housing,  all  attempts  to.  legislate 
prejudice  and  discrimination  out  of  existence  . will  not  only  fail  but  will 
deter  the  very  cause  they  were  intended  to  promote.  : 

It  is  our  solemn  belief  that  the  individual  American  property  owner, 
regardless  of  race,  color*  or  creed,  must  be  allowed,  under  law,  to 
retain: , ; . . 

1.  The  right  of  privacy.  > : i ■;  , 

2.  The  right  to  choose  nis  own  friends. : 

3.  The  right  to  own  and  enjoy  property  according  to  his  own 
dictates. 

4.  The  right  to  occupy  and  dispose  of  property  without  govern- 

mental interference  in  accordance  with  the  dictates  of  his 
conscience.  • t 

6.  The  riglit  of  all  equally  to  enjoy  property  without  interfer- 
ence by  laws  giving  special  privilege  to  any  group  or  groups,  . . 

6.  The  right  to  maintain  what,  in  his  opinion,  are  congenial 
surroundings  for  tenants.  . . ...  . 

7:  The  right  to  contract  with  a real  estate  broker  or  other  repre- 
sentative of  his  choice,  and  to  authorize  him  to  act  for  hiip  accord- 
ing to  his  instructions.  ..  .. 

6.  The  right  to  determine  the  acceptability  and  desirability  of 
any  prospective  buyer  or  tenant  of  his  property. 

9,  The  right  of  every  American  to  choose  who  in  his  opinion 
are  congenial  tenants  in  any,  property  he  owns — to  maintain  the 
stability  and  security  of  his  income. 

10.  The  right  to  enjoy  the  freedom  to  accept,  reject,  negotiate, 
or  not  negotiate  with  others. 

Loss  of  these  rights  diminishes  personal  freedom  and  creates  a 
'springboard  for  further  erosion  of  liberty. 

In  summary,  the  projiosed  law*  is  a bad  law*.  It  is  contrary  to  the 
public  interest  and  is  being  Offered  in  direct  opposition  to  the  expressed 
1 will  of  the;  people. 

The  members  of  our  association  and  the  thousands  of  property  own- 
ers that  they  service  ask  you  to  protect,  and  safeguard  tha human  rights 
of  all  citizens  and  reject  this  legislation.! . ,, . - 
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Senator  EnviN.  Title  IV  of  this  bill  would,  if  enacted  into  law  and 
upheld,  deprive  every  American  who  owns  property  of  the  right  to 
Sell  or  lease  such  property  freely  according  to  his  own  judgment,  would 
it  not  ? 

Mr.  Elmstrom.  We  feel  this  right  would  be  removed,  yes. ' 

Senator  Ervin.  Title  IV  also  undertakes  to  deprive  real  estate  brok- 
ers of  the  right  to  carry  out  the  instructions  of  those  who  entrust  their 
property  to  mem  for  sale  or  rent. 

Mr,  Elmstrom.  Yes. 

Senator  Ervin,  Title  IV  would  also  limit  the  right  of  financial  in- 
stitutions to  loan  their  own  funds  or  the  funds  of  their  depositors  to, 
persons  desiring  to  purchase  homes,  would  it  not  ? 

; Mr.  Elmstrom.  Yes,  it  would. 

Senator  Ervin.  Can  you  imagine  any  legislative  proposal  which  is 
more  calculated  to  impair  the  tight  of  private  property  as  well  os  the 
fight  of  contract  than  title  I V ? 

a Mr.  Elmsthoh.  We  stand  utterly  opposed  to  this  title  IV.  We  be- 
lieve it  is  wrong  for  the  property  owners  and  the  citizens. 

Senator  Ervin.  Thank  you. 

Do  you  have  any  questions  ? 

Senator  jAvrrs.  Mr.  Elmstrom,  first  let  me  welcome  you  as  a New 
Yorker.  Even  though  we  do  not  agree,  I am  still  glad  to  see  you  and, 
of  course,  there  are  many  areas  in  which  I am  in  complete  agreement 
with  the  real  estate  industry  in  New  York. 

Aside  from  the  administration  of  the  Federal  law,  do  you  see  any 
great  difference— you  do  not  have  to  be  too  detailed  as  a lawyer,  but 
lust  answer  as  a real  estate  man — do  you  see  any  great  difference  be- 
tween the  Federal  law  and  the  New  York  State  law,  leaving  aside  the 

question  of  administrative  suits  and 1 

Mr.  Elmstrom.  That  is  where  we  see  the  greatest  difference,  in  the 
penalties  and  the  method  of  approach.  We  refer  to  the  New  York 
law  and  we  firmly  believe  it  is  more  of  a conciliatory  law.  It  has  a 
machinery  connected  to  it  that  allows  people  to  appear  before  a com- 
mission and  so  forth,  without  penalties,  that  usually  they  try  to  con- 
ciliate the  problem,  and  I believe  it  is  Working  out  in  most  cases  that 
way.  But  this  law  is  highly  restrictive  and  lias  very  severe  penalties. 

Senator  Javits.  Is  it  fair  to  say  that  it  would  be  much  more  feasible 
and  practical  from  even  your  point  of  view  if  title  IV  liod  adminis- 
trative remedies  analogous  to  those  in  the  New  York  law,  rather  than 
the  individual  suit  provision  whichH$  lias  now  ? 

Mr.  Elmstrom.  I have  to  repeat,  that  we  stand  opposed,  to  title  IV, 
even  if  it  were  tobe  amended.  f 

Senator  Javits.  Completely,  I understand. 

Mr.  Elmstrom.  I would  have  to  see  exactly  what  was  proposed, 
but  I believe  what  yoti  nre  saying  there  would  obviously  improve  tho 
bill,  I would  have  to  see  what  you  mention  first,  though,  before  I 
comment  on  it. 

Senator  Javits.  Would  you  tell  us  which  year,  from  1959  to  1966, 
inclusive,  has  been  the  best  year  from  the  point, of  view  of  residential 
property  in  the  real  estate  business!  ■ 

Mr.  Elmstrom.  You  mean  financially?  > i 

Senator  Javits.  From  the  point  of  view  of  most  transaction^  most 
turnovers?  I knpw  that  is  what  interests  you  the  most. 


f 
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Mr.  Elmstrom.  Well,  our  State  Is  ft, big  one  and  we  have  many-  prob- 
lems in  one  area  that  we  do  not  have  in  another.  ,,  I,  could  not  honestly 
state  which  was  the  best  year.  I , would  hare  np  figures  to  support 
myself.  - • : .... 

Senator  Javits.,  For  example,  has.  1Q05  been  worse,  or,  better  .tt)an 
195!)  or * . ;/r  , lf/ 1 

Mr.  Eimstrom.  Much  better,  of  course.  Inflation  takes  care,  pf  some 
of  this. 

Senator  J avits.  The  real  estate  base,  as  we  say  colloquially,  has  been 
better,  in  1965  than  1969,  v 

Mr.  Elmstbom.  Yes.  , , ...  . V,.. 

Senator  Javits.  t notice  you  say  that  the  New  York  State -Jaw  has 
“in  many  areas  of  our  State,  done  little  (more  than  to!  create  qpaos 
in  the  housing  market.” 

What  do  you  mean  by  that?  . r .i  ? 

Mr.  Elmstbom.  The  reason  this  .is  , in  pur  statement;  Senator,  we 
have  areas  of  our;  State— and  I refer  you  to  Cambria  'Weights  as  one, 

I refer  you  to  Laurel  ton,  Long  Island,  with  which  lan^Hureyou  are 
familiar — in  this  area  there  has  been  a strong  change  m the  ethnic 
makeup  of  these  neighborhoods.  The  chaos  was  created  at  pno  point 
as  a result  of  a cease-and-desist  order  issued  by  our,  secretary  of  state 
to  solicit  no  business  in  that  area.  Tlxe  effort  w ns  ttjnde  to  hold  the 
proportion  of  whites  versus  Negroes.  Tins  created  a number  of  prob- 
lems down  there.  We  believe  that  we  have  worked  yery  hard,  ,to  try 
to  solve  that  problem.  Even  now  the  problem  is  npt  solved— -every- 
body is  working  hard  on  it.  As  a result  of  the  way  it  did  turii  out, 
we  believe  if  the  New  York  law  had  not  been  in  effect,  we  could  have 
solved  it.  The  citizens  could  have  solved  it  much  easier  than  trying  to 
hold  a certain  percentage  of  different  races. 

We  have  records  fqlj  in  our  offices  of  incidents  that  happened,  there 
which  indicate  that  if  it  were  not  for  this  law.  a better  bnianpp.  would 
probably  have  been  maintained  in  the  neighborhood.  But  ».{£  js. 
people  cannot  refuse  to  sell  to  anyone,  so  there. is  no  way  of  maip turn- 
ing a balance.  ( 

Senator  Javits,  The. , cease-and-desist  order  was  directed  toward 
block  busting,  was  it  not  ; that  is,  panicking  white  residents  into  sell- 
ing their  property  ? '/ 

Mr.  Elmstrom.  We  were  told  that  that  is  why  it  was  issued..  It.  was 
issued  through  the  secretary  of, state,  ; , : , 

Senator  Javits.  The  secretary  of  state's  orders  in  New  York  are 
judicially  reviewable,  are  they  not  ? : ; ... 

Mr.  Elmstrom.  Yes.  . 

Senator  Javtis.  Was  there  any  judicial  review  of  this  order?. ; . . 
Mr.  Elmstrom.  Not  that  I know  of. 

Senator  Javits.  Can  you  tell  us  in  New  York  how  many  complaints 
have  actually  been  issued  in  New  York  under  this  antidiscrimination 
in  housing  law  ? „ , .r 

Mr,  EuisraoM.  Statewide?  . 

Senator  Javits,  Yes. 

Mr.  Elmstrom. : May  I check  with  my  people? 

Senator  Javits.  If  they  know. 

Mr.  Elmstbom,  I am  told  they  are  averaging  500  a year  at.  this, 
point. 
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' Senator  JaVits.  Those  are  complaints.  ' ‘ 1 ' v * 

Mr.  ELmstrom.  Complaints,  yes.  • 

1 Senator  JAvrra.  These  are  complaints  which  the  agehcy  issues 
against  property  owners,  realtors,  and  others;  is  that  correct?  - 
Mr.  MaOel1:  This  is  total  complaints,  either  filed  or  initiated.  •> 
Senator  Javits.  That  is  a very  different  point. 

Mr.  MAqel,  The  administrative  agency  has  only  this  year  had  the 
right  to  initiate  complaints.  1 

Senator  JAvrre.  Nonetheless,  you  are  giving  us  the  global  figure  of 
complaints  filed,  500  per  year.  What  percentage  is  that  of  the  aggre- 
gate real  estate  transactions  in  residential  housing  in  New  York  State  ? 
Mr.  Maoel,  We  have  no  idea. 

Senator  Javits.  How  many  cease-and-desist  orders  have  been,  issued 
since  the  commission  came  into  being? 

Mr.  Elmstrom.  Cambria  Heights  is  the  only  one  I am  familiar 
with.  I know  of  no  others  in  our  State. 

Senator  Javits.  Now,  Laurelton  and  Cambria  Heights  are  by  ho 
means  the  most  significant  real  estate  areas  in  the  State? 

Mr.  Elmstrou.  Oh,  no;  they  are  one  small  segment  of  our  State. 
Senator  Javits.  Of  course.  You  have  an  onormous  area. 

I notico  on  page  3 you  state  that  since  some  of  our  local  communi- 
ties in  New  York  State  have  also  enacted  some  of  these  laws,  property 
owners  are  confused  and  bewildered. 

Who  was  confused  and  bewildered,  and  how  ? 

Mr.  Elmstrom.  The  reason  for  the  confusion — again  it  is  an  admin- 
istrative one.  We  have  in  the  State,  as  you  well  know,  a human  rights 
commission.  You  know  that  many  of  our  cities  also  have  human 
rights  commissions.  You  know  that  the- attorney  general  has  power 
in  this  field.  All  anyone  has  to  do  is  file  a complaint.  He  does  not 
have  to  justify  his  complaint  particularly  to  file  it.  X know  in  my 
own  area,  I have  made  a check,  and  I do  not  think  1 percent  of  oiir 
knowledgeable  people,  after  all  the  years  our  bill  lias  been  in  existence, 
have  any  concept  that  there  is  such  a bill  and  that  it  applies  to  them. 

I would,  certainly  furnish  documentation  for  that  with  names  of 
doctors  and  lawyers,  who,  when  you  tell  them  that  this  bill  applies 
to  them;  say,  “Absolutely  not,  never  heard  of  such  a tiling.”  We  are 
furnishing  copies  of  this  bill  continuously,  trying  and  hoping  to 
educate  our  people  with  it.  But  it  is  a tragedy  that  very  few  of 
them  are  aware  of  this  bill.  They  go  about  their  business  in  their 
own  way. 

Senator  Javits.  Does  that  not  r&ther  indicate  that  the  administra- 
tion of  the  antidiscrimination  law  infNew  York  has  not  in  fact  been 
the  big  chaotic,  bewildering  and  confusing  mess  that  you  have  de- 
scribed in  your  statement? 

Mr.  Elmstrom.  No,  sir;  it  does  not.  X am  speaking  of  my  own 
area.  We  have  no  particular  problem  in  Saratoga.  I live  in  a village 
of  5,000  people.  It  is  quite  a little  different  up  there.  I was  merely 
referring  that  to  my  own  area.  But  there  is  confusion  in  many  areas 
of  our  State.  They  are  spotty  areas.,  ; ^ 

Senator  Javits.  Can  ! you  cite  specific  areas  .that  justify  your 
statement  that  there  is  chaos  or  bewilderment  and  confusion  ? Which 
areas?  1 ■*  • ' • 


/ 


Mr.  ButfSTaojy:. , .We  started  off  with  the  Cambria  Heights — Laurel- 
ton  area,  right  there/  Tfterehas  fc&i  agreft^deal  Of  ti'crable!  ih'Ydhk* 

ws,  n.?., 

thinking  also, of  Buffalo,  which'b&B  liad  p^MeiMfe ' ’with ‘thjfc’ hill.  1>r"‘ 
Senator  Javits.  Is  it  hot  fair  to  £$  that ’tndWUw nd.'^lde^pfelihji 
outcry  against  this  legislation  in  New  York?  : '-'n(  - on-, 

' Mr..Ejt»jusTB<)sr.  I cannot  Sa'y' th'ftt,  befdause  there  is  no  way  that  I 
could  possibly  know.  .',  rtiiil \yffon’  £i£6plc.firid  out  h bout 

this  bill j they  cannot  unqerata^d,w|iy  i,t  should  l^eirt  ’eii^shc^.'  '!l  !b$ 
lieve  quite  frankly;  if  I may  say  so,  if  this  were  put  to  areferendirai 
of  the  people  ih  New  York' Stater,  the  bill  would  he  soundly  rejeoted. 
I'his  is  ray  personal  belief. ' 1 ’ 1 f ■,  ' ' ' 1 : 

Senator  Javits.  That  is  yot^r  personal  opiriioii.  But  this  had'behri 
on  the  books  hW  since1 19&9.  aha'  there  has  beeri  hd  real  effort  to  ^re- 


peal it,  has  there,  ini 

Mr.  Elmstrom.  No/'  " ';i  ■'  - 1 ' lf  f :"!lf  <■'  b'":  •»: 

Senator  Javits.  Or  to  defeat  the  peoplo  who  sponsored  the  bill  in 
the  first  place  ? 

' Mr,  Elmstrom.  Well,  after  all,  one  bill  like  this  is  only  part  of  the 
legislator’s  work  and  there  are  radny  things  that  defeat  them  or  gfcfc 
them  into  office.  No,  I could  not  attach  directly  to  the  bill- — , ' 
Senator  Javits.  Has  your  association  passed  any  resolution  de- 
nouncing this  New  York  State  bill  ? 

Mr.  Elmstrom.  We  stand  ih  opposition  to  the  bill. 

Senator  Javits.  But  you  have  passed  no  resolution  denouncing1  it, 
have  you?  * 

Mr.  Elmstrom.  No,  sir,  .•  / 

Senator  Javits.  Have  you  petitioned  the  legislature  to  repeal  it? 
Mr.  Elmstrom.  No,  sir,  , _ ^ ^ . 

Senator  Javits.  Have  you  sought  iii  any  way  to  raise  public  senti- 
ment against  it?  ...  . ' 

Mr.  Elmstrom.  Yes,  sir.  ( 

Senator  Javits.  In  ah' organized  way? 

Mr,  Elmstrom.  In  an  organized  way ; no.  f ■ 

Senator  Javits.  In  other  words,  your  members  are  unhappy,  at 
least  some  of  them,  as  far  as  you  know,  is  that  right? 

Mr.  Elmstrom.  Well,  we  do  not  like  the  bill. ; Obviously  we  live 
with  any  law  and  we  follow  it  strictly  to  the  letter:  But  we  would  feel, 
quite  frankly,  that  the  bill  is  not  necessary  in  New  York  State  ahd  is 
not  serving  its  intended  purpose. 

Senator  Javits.  But  there  has  been  ho  organized  effort  by  ydu  or 
any  other  group  to  bring  about  its  rejieal?  , 

Mr.  Elmstrom.  Because  of  the  situation  in  New ! York  State,  where 
the  people  do  not  have  the  right  of  referendum,  it  would  be  politically 
impossible,  we  feel,  to  get  the  New  York  State  Legislature  to  change 
this  law.  * 

Senator  Javits.  But  you  have  fought  a lot  of  other  legislative  battles 
in  New  York  law,  have  you  not?  On  other  things  such  as  taxation? 

Mr.  Elmstrom.  Yes.  ' ‘ : 

Senator  Javits.  Correct;  but  not  this  one,'  Have  yoh  engaged  ih  a 
legislative  struggle  on  this  6ne?  1 , , ! 

Mr.  Elmstrom.  No. 


Senator  Javits;  Thank  you  very  ipuohi  r , ' , 

" ■ : r ■ 1 : 1 ..  ■ '‘l1  > : , ■ ^ i I - i !■  i 
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Senator  Ervin.  jiet  ijhe  mate  sqine  ^htiiButionS  to  fhe  effort  of  New 
tori*  Qty  to  bruig  about  integral  Kbhsihgf.  I >9*  Id  like’  to.  read 
into  th©’ record  a atateinent  which  appears  outage#)  of  Alvin i Avinfi' 
book  entitled  /‘Open  Occupancy  Versup  Forced  Housing  Under  the 
ldth  Amendment*:  ' , / ; 


; Moreover,  the  New  York  City  Housing  Authority  admitted  keeping  an  average 
of  at  least  65  apartments  In  pubic  housing  , In  Negro  areas  vacant  rather  than 
rent  them  to  waiting  Negroes  in  order  to  obtain  whites  and  better  integrate  them. 
This  resulted  in  the  rental  loss,  in  one  reported  project  alone,  of  $115,000  In 
le&  than  a year.  Refusal  to  sell  to  needy  Negro  tenants  to  promote  integrat  on 
in  Negro  areas  became:  so  widespread  that  the  New  York  S^ate  Commission 
Against  Discrimination  was  provoked  by  complaints  :of  a number  of  Negro 
fgmUies  to  Investigate  the  situation. 

.And  also  I,  WQuld  like:  to  read  this  about  the  New  Yprk  City  anti- 
discrimination  ordinance  bV  the  same  author..  This  l>ook  was  pub- 
lished in  1963  and  he  says,  “Three  years  ago”— vyhich  would  have  been 
in  1960:  * i 


Three  years  ago,  this  author  pointed  out  the  following  facts : . 

When  the  law  (New  York  City’s  anti-discrimination  ordinance)  flfst  went  Into 
effect,  the  City  Commission  on  ihtergroup  Relations,  the  administrative  body 
charged  with  the  administration  of  this  ordinance,  received  an  ahmial  appropria- 
tion of  $358,050.  A year  later,  only  27  complaints  were  adjusted  to  the  satis- 
faction of  the  complainant  or  the  Commission  for  a total  cost  per  dwelling  unit 
obtained'  via  the  anti-discrimination  law  of  over  $13,000.  With  this  money,  the 
city  would  virtually  have  built  each  of  the  complainants  his  own  apartment  or 
bpuse. 

That  is  the  end  of  the  quotation.  The  author  adds  this : 

Four  years  of  experience  haB  simply  reinforced  the  above  observation.  During 
this  period,  the  City  Commission’s  budget  rose  to  almost  a half  million  dollars. 
It  had  1,107  cases,  but  only  101  complainants  eventually  got  apartments  through 
the  agency's  efforts.  This  averages  almost .$20, 000  per  apartment 

Now,  those  are  some  observations  by  a man  who  has  made  a study 
of  the  New  York  situation.  It  seems  to  me  if  those  observations  are 
correct,  it  would  be  a better  policy  for  the  Federal’  Government  just 
to  undertake  to  build  everybody  a hpuse  or  get  him  an  apartment  It 

would  bo  cheaper.  ’V 

Any  questions?  . . . 

Mr.  AtTTRV.  Juqtone,; 

How  long  has  the  New  York  State  law  been  in  effect  ? / 

Mr.  Elmstrom.  It  was  originally  epacted  in  I9f>9, 1 believe.  Then 
it  was  amended  as  it  now  stands  in  1963.  I ; , . . . [ , p 

Mr.  Autry.  As  you  probably  know,  the  Attorney  General  hasgiven 
as  one  of  the  chief  reasons  fpr'proposi&g  this  bill  the  elimination  of 
the  ghetto;  throughput  his  statement  hejuludedto  the  problem  of  the 
ghetto.  Have  you  ppticed  any  nfarked  impact,  on  “ghettoes”  since  the 
enactment  of  the  New  York  law  l . ..  . . 

Mr.  Elmstrom.  The  word  “ghetto”  is  a very  bad  word.  I do  not 
like  it.  : , . . . . ■ 

Mr,  Autry.  It  is  the  word  the  Attorney  General  uses, 

Mr,  Elmstrom.  1 do  not  quite  know  what  the  exact,  definition  of  this 
word  is — but  if,  I interpret  it  correctly, I.  cannot  conceive  that  there 
lias  been  one  single  change.  The  area  might  have  changed  . It  might 
have  moved  from  hdre  to  here,  but  I know  of  no  instance  of  elimina- 
tion of  so-called  ghettoes.  I,  jpvself . was  brought  up  in  what  was  re- 
ferred to  ns  a slum'of  Brooklyn  that 'might  very  well  have  been  referred 
to  as  a ghetto  ip  this,  interpretation. 
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Mr.  Autht.  I quote  from  page  9 of  Xhe  Attorney  Generals  state- 
< For  example,  In,  Harlem,  2S7,7&2peopleUved  a K^rwaar^mii©  area,  qr  100 

ipeopte .per  acre,-  , /( 

<S  I suppose  those  figures  are  for,  this  year.  Is  tips  a substantially 
lower  concentration  than  existed  in  l959  when  the  law  was  passed?,  » " 
■Mr.  EuisTOOMi  I would  have  to  ohock  the. figures.-  X could  not 
answer  you.  - ■_  •'  > ■.■■■< 

Senator  Jaytts.  Just  one  question*  Mr.  Chairman,  if  Imay.  , 

Senator  Ervin.  Yes,. sir.  •••  -■.:■■■  . ■ ; 

Senator  jAvfre.  These  figures  would  be  materially  affected,  would 
they  not,  by  the  in-migration  of  Negroes  or  Puerto  Jticau  families  to 
New  York ? In  other  words,  you  could  not  takethe. absolute  figure  of 
diminution  or  increase  of  the  concentration  of  minority  population*  in 
Harlem  or  Bedford-Stuyvesant  or  the  East  Bronx,  and  stand  on  these 
alone.  If  you  want  to  get  an  evaluation  of  the  impact  of  the  New 
York  law,  you  could  not  get  it  solely  by  the  absolute  population  con- 
tent of  these  areas  even  if  you  define  the  areas,  at  a given  stage;  is 
that  not  so?  ; t 

: Mr.  Elmstrom.  T agree  with  your  statement  Many  more  things 
would  have  to  enter  into  this  determination,  ■ 

; Mr.  Maoel,  May  I comment  on  Mr.  Autry’s  question?  It  is  my 
impression  that  he  was  concerned  with  the  etlrnic  or  facia!  makeup 
of  an  area  which  he  calls  the  ghetto.  By  the  old  definition,  the  ghetto 
is  something  you  cannot  move  out  of.  1 1 think  we  refer  to  it-  as  a 
heavy  ethnic  concentration  or  racial  concentration.  Our  experience 
under  the  law,  the  exact  point  Mr.  Elmstrom  was  making,  and  the  law 
in  the  Laurelton  area,, is  that  what  really  happens  is  you  cannot  totally 
aclueve  integration,  simply  because  buyers  and  renters  still  may  .dis- 
criminate, As  a result,  you  find  the:  heavy  ethnic  concentration  anas 
moving  from  one  part  of  a community  to  another  rather . than  being 
integrated.  It  is  the  goal,  I assume,  of  all  proponents  of  legislation 
of  this  type  to  achieve  equal  and  spreadout  opportunity  in  this  field, 
and,  frankly,  this  lair  practically  prohibits  it,  because  no  individual 
can  refuse  to  sell,  When  ne  wants  to- — • " 

Mr.  Autry.  Voluntarily  integrated  neighborhoods,  then,  under  this 
bill  or  tmder  the'New  York  State  law,  would  be,  by  the  letter  of  the 
law,  prohibited?  ' 

Mr,  Maoel.  Yes. 

Senator  Javits.  Would  counsel  yield  on  that? 

Mr.  Autry,  Yes,  sir. 

Senator  jAvrra.Ido  not  understand  what  you  mean  by  “pro- 
hibited.” Would  you  explain  what  you  mean? 

Mr,  Autry.  The  subcommittee  has  received  some  statements  to  the 
effect  that  voluntary  integrated  neighborhoods  around  the  country  are 
maintained  by  self-imposed  voluntary  quotas.  ; . 

Senator  Javits.  I agree  that  it  is  self-imposed.  I understand. 

Mr.  Autry.  In  that  connection,  just  one  more  question.  The  Attor- 
ney General  also  based  part  of  the  constitutionality  for  this  legisla- 
tion on  what  fie  considers  an  adverse  .impact  on  commerce  by 
discrimination.  ,NoSv,  in  your  experience,  wljth  the  New  York;. State 
law,  has  there  been,  less  discrimination  and  has  the  flow  of  commerce 
improved  since  enactment? 
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Mr.  Elmstkom,  Are  you  addressing  that  to  me? 

Mr.  Autry,  Either  of  you. 

Mr.  Elmbtrom.  It  is  impossible  for  us  to  conceive,  with  all  due 
respect  to  the  Attorney  General  of  the  United  States,  how  a private 
citizen  selling  a private  home  to  another  private  citizen  can  in  any 
way,  manner,  or  form,  be  related  to  the  commerce  clause.  We  believe 
this  bill  is ‘reaching  way  beyond  any  intent  of  the  commerce  clause  of 
the  Constitution.  It  is  not  conceivable  to  us  that  this  would  apply 
either  on  a State  basis  or  a national  basis, 

Mr.  Autry.  Did  you  notice  any  change  in  the  flow  of  commerce 
because  of  the  impact  of  the  enactment  of  the  New  York  State  law? 
The  Attorney  General,  of  course,  alleges  that  this  law  would  change, 
would  help  the  flow  of  commerce  because  discrimination  would  he 
abolished. 

Mr.  Elmstrom.  I cannot  conceive  at  all  that  it  would  help  the  flow 
of  commerce.  I would  answer  definitely  not  in  my  opinion. 

Senator  Ervin.  It  is  always  bad  to  put  an  interpretation  on  an* 
other  man’s  language,  because  you  can  misinterpret  what  he  was 
saying,  but  I think  the  Attorney  General’s  theory  was  that  if  you 
deprive  all  real  estate  owners  or  the  right  to  choose  the  persons  to 
whom  he  would  sell,  then  all  Americans  would  move  from  one  State 
to  another  in  order  to  get  housing  under  the  provisions  of  this  bill. 
Do  you  think  it  would  have  any  sucn  effect  as  that  ? 

Mr.  Elbistrom.  Well,  I do  not  know. 

Senator  Ervin.  On  behalf  of  the  subcommittee,  I wish  to  thank 
you  for  making  your  appearance  here  and  giving  us  the  benefit  of 
your  views. 

Mr.  Elmstrom:  Thank  you  for  allowing  ub  to  come. 

Senator  Ervin.  The  subcommittee  will  stand  in  recess  until  2:30. 
(Whereupon,  at  12:10  p.m.  the  subcommittee  recessed,  to  recon* 
vene  at  2 :30  p.m.  the  same  day.) 

AFTERNOON  SESSION 

Senator  Ervin.  The  subcommittee  will  come  ,to  order. 

The  counsel  will  call  the  first  witness. 

Mr.  Autry,  The  first  witness  this  afternoon  is  Mr.  Andrew  J.  Bie* 
miller,  director,  department  of  legislation,  American  Federation  of 
Labor  and  Congress  of  Industrial  Organizations. 

Senator  Ervin.  On  behalf  of/fhe  subcommittee,  X want  to  thank 
you  for  making  your  appearance  here  and  giving,  us  the  views  of  the 
organization  which  you  represent, *bn  this  legislation. 

STATEMENT  OF  ANDREW  h BIEMILLER,  DIRECTOR,  DEPARTMENT 
OF  LEGISLATION,  AMERICAN  FEDERATION  OF  LABOR  AND 
CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS;'  ACCOMPANIED  BT 
THOMAS  HARRIS,  ASSOCIATE  GENERAL  COUNSEL 

Mr.  BiRMtLLER.  Thank  you,  Mr;  Chairman.  For  the  record,  my 
name  is  Andrew  J,  Bicmiller.  I am*  legislative  director  for  the 
American  Fedefatnyi  of  Labor  arid  Coilbtess  of  Industrial  Organiza- 
tions. Accompanying  nie'is  Thomas  E.Harris,  our  associate  general 
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counsel.  We  appreciate  this  opportunity  to  present  the  yie^s  of  the 
AFL-CIO  on  this  important  matter.  . j i 

The  proposals  which  this  subcommittee  are  considering  deal  with 
two  major  problem  areas  in  the  functioning  pf  American,  democracy. 
The  first  has  to  do  with  the  administration  of  justice;  the  secpnd, 
with  discriminatory  housing  practices.  . 

In  both  of  these  fields  there  are  large  and  acute  evils  which  mm, 
be  eradicated;  and  the  AFL-CIO  welcomes  the  determination  of  the 
President  and  the  Congress  to  face  and  face  squarely  the  difficult  issue 
of  how  best  to  remedy  these  deficiencies.  > 

We  all,  I hope,  believe  in  equal  justice  under  law ; and  we  all,  X hope, 
believe  that  no  part  of  our  population  should  suffer  discrimination  m 
bo  vital  a matter  as  a place  to  live.  The  question  is  how  to  implement 
these  principles.  _ _ ■ , 

The  AFL-CIO  endorses  and  supports  S.  8296.  We  think  it  provides 
constructive  and  effective,  cures  for  the  evils  with  which  it  deals,  and 
we  urge  its  enactment.  We  believe  that  the  bill  could  be  strengthened 
in  a tew  particulars  which  we  suggest  below,  but  in  general  we  are 
for  it 

I will  discuss  successively  the  various  titles  of  the  bill,  indicating 
in  each  instance  what,  if  any,  changes  we  think  might  be  made. 


TITLES  I AND  II  . ‘ 

Titles  I and  II  undertake  to  end  discrimination  in  jury  systems,  in, 
respectively,  the  Federal  and  State  courts.  ... 

Up  until  now  three  different  groups  have  been  discriminated  against 
in  various  areas  as  respects  selection  for  jury  service. 

Senator  Ervin.  I am  very  sorry  but.  there  is  a live  quorum  call  and 
I have  to  run  off  and  leave  you.  I will  be  back  as  soon  as  I can. 

Mr.  BiEMnxER.  I understand  perfectly,  Mr.  Chairman, 

(Brief  rpcess.) 

Senator  Ervin.  Proceed,  Mr,  Biemiller. 

Mr.  Biemiller.  These  groups  are : first,  Negroes  and  perhaps  mein1 
bers  of  certain  other  minorities ; second,  women ; and  third,  people  ^ith 
low  incomes!  The  discrimination  may  be  dc  facto  dr  de  jure.  ; 

Discrimination  against  Negroes  is  unquestionably  most  acute  in  the 
South. 

Discrimination  against  women  is  also  concentrated  in  the  South  btit 
is,  probably  also  more  prevalent  de  facto  in  rural  and  small  town  Areas 
than  iii  cities!  Also,  both  of  these  types,  of  discrimination  drefm6*6 
prevalent  in  State  than  in  Federal  courts.  t 

On  the  other  hand  discrimination  in  selection  for  jury  service  against 
people  having  low  incomes  is  decidedly  hot  a peculiarly  southern  vice^ 
and  it  is  probably  more  prevalent  in  Federal  than  in  State  courts  arid 
in  cities  than  in  rural  areas.  Mr.  Thomas  Dewey,  when  he  was  a young 
district  attorney,  was  an  advocate  of  the  so-called  blue  ribbon  }uiy— 
in  State  courts  in  New  York  City.  But  the  use  of  blue  ribbon  juried 
is  at  least  os  prevalent  in  Federal  courts  as  iii  State  courts  generally. 

Prosecutors  have  the  idea  that  juries  drawn  froin  the  upper  eco- 
nomic strata  are  readier  to  convict.  We  commend  Attorney  General 
Kdtzehbach  iot  his  willingness  to  forego  this  advantage  for  ptosecu- 
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^b^s,rrlf  iftdtied  it' is  ottei,:  arid  fbr’  his  recognition  that  discriniination  on 
grounds  of  economic  status  is  just  as  Violative  of  the  equal  protection 
of  the  liws  ks  discrimination  bn  grounds  of  race  or  sex.  i 

Hiere  & Another,  reason  for  banning  discrimination  on  the  basis  of 
economic  status.  It  is  that  if  such;  discrimination  is  permitted,  it  will 
perpetuate,  in  a different  guise,  discrimination  against  Negroes  and 
Other  mhiority  groups. 

We, therefore  agree  with  the  sponsors  of  S.  3296  that  all  three  types 
of  discrimination— that  is,  on  grounds  of  race,  sex,  or  economic  status- 
should  be  ended.  Further,  we  agree  that  the  language  of  the  bill,  is 
clear  and  straightforward;  namely  (p.  2,  lines  9 to  12) : 

No  person  or  class  of  persons  shall  be  denied  the  right  to  serve  on  grand  and 
petit  juries  in  thd  district  courts  of  the  United  States  on  account  of  race,  color, 
religion,  sex,  national  origin,  or  economic  status. 


The  same  terminology  is  used  in  the  provision  as  to  State  courts. 

As  respects  the  Federal  courts,  the  bill’s  ban  oh  discrimination  is 
affirmatively  implemented  by  providing  that  names  for  a master  juiy 
wheel  shall  be  selected  “at  random”  from  the  voter  registration  lists, 
and,  if  the  judicial  council  of  the  circuit  so  determines,  other  sources. 
As  respects  to  State  courts,  however,  the  bill  contains  no  parallel 
affirmative  requirement  for  selection  at  random,  but  only  the  general 
ban  on  discrimination. 

Thus  the  bill  seems  to  leave  it  open  to  the  States  to  prescribe  the  qual- 
ifications other  than  those  banned,  such,  for  example,  as  a college  de- 
gree. We  urge  that  this  opportunity  to  perpetuate  undemocratic  jury 
selection  systems,  and  to  evade  the  bill’s  prohibitions,  be  foreclosed. 
The  States  should  be  affirmatively  required  to  select  persons  for  jury 
Service  at  random,  just  as  the  Federal  courts  are,  and  the  maximum 
qualifications  prescribed  for  Federal  jury  service  (p.  7,  line  22;  p.  8, 
Ime  10)  should  be  made  the  maximum  permissible  qualifications  for 
State  court  jury  service. 

Perhaps  the  Attorney  General  had  doubts  at  the  time  the  bill  was 
drafted  as  to  the  constitutional  reach  of  the  power  of  the  Congress 
underithe  14th  amendment  to  prescribe  State  court  jury  qualifications 
to  insure  the  equal  protection  of  the  laws.  Any  such  doubts  have, 
however,  been  set  at  rest  by  the  decision  of  the  Supreipe  Court  in  Katz- 
enbaoh  v.  Morgan.  The  Court  here  made  it  clear  that  the  14th  amend- 
ment is  a source  of  Federal  substantive  legislative  power,  just  as  are  the 
other  grants  of  legislative  power  in,  the  Constitution,  and  that  Con- 
gress has  broad  discretion  in  legislating  standards,  to  implement  the 
equal  protection  clause.  Thus  there  is  no  constitutional  need  for  the 
disparate  approaches  used  in  the  bill  as  to  Federal  and  State  jury 
qualifications;  and  the  need  fop  affirmatively  prescribing  the  permis- 
sible qualifications  is  greater  in  the  case  of  States  than  of  Federal 
courts. 

. Further,  we  urge  that  the  procedures  for  enforcing  these  qualifica- 
tions be  strengthened  as  regards  both  Federal  and.  State  courts. 

In  the  case  of  State  juries,  the  bill  authorizes  the  Attorney  General 
to  bring  injunctive  proceedings  against  State  jury  officials.  How- 
ever, the  bill  does  not  contain  any  such  authorization  in' the  case  of 
Federal  juries,  evidently  upon  the  assumption  that  Federal  judges  and 
jury  commissioners  wifi  be  readier  to  implement  the  bill’s  standards 
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than  will  theirState  counterparts,  . i Even  if  this  assumption  ia«>r- 
feet  there  harf  been/as  the  Attorney  General.  ackno\vledges,somf}  ,ais- 
crimmation  in  the*  Federal  courts,  and  we  see  no  reason  why 
vision  for  suits  by  tlie  Attorney  General  should  not  be  applicshfMq 
Federal  juries  as  well  os  to  State.  * . , . > 

More  important,- we  are  doubtful  that  the  enforcement  provisions 
of  the  bill  are  adequate  even  in  the  ease  of  State  juries.  The  bill  dops 
provide  a discovery  procedure  to  make  it  easier  to  find  out  .whether 
unlawful  discrimination  lias  occurred  in  the  jury  selection  process, 
This  procedure  is  available  to  the  Attorney  General  in  civil  suits 
brought  by  him  and  to  defendants  in  criminal  prosecutions,  how- 
ever, for  enforcement  of  its  bans  on  discrimination  the  bill ‘relies  ex- 
clusively on  adjudications  in  individual  lawsuits,  either  wherp  the 
issue  is  raised  by  private  litigants  or  in  suits  brought  by  the  Attorney 
General. 

We  are  doubtful  that  this  sort  of  spot  policing  will  be  adequate  to 
end  jury  discrimination.  It  lias  not  been  adequate  to  end  discrimi- 
nation in  other  fields. 

As  respects  the  right  to  vote,  for  example,  legislation  prior  to  the 
Voting  Bights  Act  of  1965  relied  for  enforcement  on  suits  brought 
by  the  Attorney  Genei’al  or  by  voters.  Suit  had  to  be  brought  in 
each  election  district,  and  in  each  separate  suit  there  had  to  De  an 
adjudication  whether  there  had  been  an  unlawful  deprivation,  of  the 
right  to  vote.  We  foresaw  that  these  provisions  would  prove  to  be 
inadequate.  We  testified,  when  the  bill  was  before  Congress,  tliqt 
implementing  the  15tli  amendment  by  lawsuits  wa3  like  trying  to 
paint  a wall  with  a fountain  pen. 

Our  forebodings  proved  to  be  well  founded,  as  is  shown  by  the 
Voting  Rights  Act  of  1965. 

That  act  utilized  several  novel  devices  to  counter  enforcement  diffi- 
culties. It  provided  an  automatic  triggering  test;  that  is,  whether 
fewer  than  50  percent  of  eligible  persons  were  registered  or  voted. 
It  provided  for  determinations  applicable  throughout,  major  geo- 
graphic units;  that  is,  State  or  counties.  It  provided  for  the  use  of 
Federal  examiners  to  register  voters,  and  for  Federal  observers  at 
elections. 

These  provisions,  in  contrast  to  their  predecessors,  seems  to  be  work- 
ing reasonably  well. 

As  respects  school  desegregation,  too,  individual  lawsuits  proved  to 
be  a slow  and  ineffective  way  of  vindicating  constitutional  rights. 
Hence,  title  VI  of  the  Civil  Rights  Act  of  1964. 

On  the  basis  of  these  experiences,  we  suggest  that  broader  scale 
procedures  for  the  implementation  of  title  II  may  be  needed  than 
enforcement  through  individual  lawsuits.  We  believe  the  suggestions 
on  this  point  made  by  Roy  Wilkins  in  his  testimony  for  iheXender- 
ship  Conference  on  Civil  Rights  have  substantial  merit  and  deserve 
the  attention  of  this  committee. 

title  in 

This  title  denis  with  discrimination  in  the  schools  and  other  publiq 
facilities.  It  eliminates  certain  existing  limitations  on  the  bringing 
of  suits  by  the  Attorney  General,  and  provides  for  broadened  relief. 
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We  ate  in  favor  of  the  enactment  of  title  III  as  written. 

Since  the  Attorney  General’s  testimony  of  this  title  was  rather 
general,  we  propose  to  give  a concrete  illustration  of  why  this  title,  is 
needed. 

In  1950  some  Negro  parents  brought  suit  against  school  officials  in 
Clarendon  County,  S.C.,  seeking  the  admission  of  their  children  to 
the  white  schools.  In  1951  the  Federal  district  court  ruled  that  the 
schools  were!  very  separate  but  not  very  egnal,  and  that  the  plaintiff’s 
rights  under  the  14tn  amendment  were  being  violated.  However,  the 
court  did  not  ordor  that  the  children  be  admitted  to  the  white  schools: 
it  ordered  that  the  Negro  schools  be  made  equal.  • ; 

In  1954  the  Supreme  Court  likewise  held  that  the  Negroes’  consti- 
tutional rights  were  being  violated,  on  the  ground  that  segregation  by 
races  is  inherently  unequal.  This  case  was  one  of  the  four  decided 
by  the  Supreme  Court  in  Brown  v.  Board  of  Education  (347  U.S. 
483).  In  1966  the  Supreme  Court,  on  reargument,  ruled  that  inte- 

g ration  should  proceed  with  “all  deliberate  speed,”  and  the  case  went 
ack  to  the  district  court. 

In  the  district  court  the  deliberation  has  been  more  evident  than 
the  speed.  It  was  not  until  the  fall  of  1965  that  the  district  court 
finally  required  the  admission  of  six  Negro  children  to  white  schools 
in  Clarendon  County. 

Of  course,  these  were  not  the  same  children  whose  parents  had 
started  the  litigation.  A child  who  was  6 years  old  in  1950  was  01 
in  1965.  However,  one  Negro  girl  whose  parents  had  intervened  later, 
and  were  parties  in  the  1954  Brown  cases  in  the  Supreme  Court,  did 
finally  get  into  a white  school  at  age  17  after  11  years  of  litigation. 
Incidentally,  according  to  news  reports,  the  whites  have  been  giving 
her  a bad  time. 

Of  course,  the  litigation  isn’t  over.  The  court  has  retained  juris- 
diction and  has  ordered  further  desegregation  next  fall.  Anyway, 
Negro  parents,  with  the  help  of  the  legal  defense  fund  of  the  NAACP, 
have  been  carrying  on  this  litigation  for  16  years,  and  the  end  is  not 
in  sight. 

The  Department  of  Justice  has  not  brought  suit  in  this  situation. 
The  burden  of  the  litigation  has  been  left  to  the  parents  and  to  the 
legal  defense  fund.  The  Department  of  Justice  could  bring' suit 
under  title  III  of  the  Civil  Eights  Act  of  1964  if  the  Attorney  Gen- 
eral certified  that  the  parents  were  unable  to  maintain  appropriate 
legal  proceedings,  which  means  undey  the  statute  that  they  “are  unable 
either  directly  or  through  other  interested  persons  or  organizations, 
to  bear  the  expense  of  the  litigation,*  * 

How  can  the  Attorney  General  determine  such  a thing  as  that! 
The  legal  defense  fund  of  the  NAACP  is  presumably  able  to  sustain 
a certain  volume  of  litigation,  but  what  is  tho  basis  for  saying  that  it 
is  able  to  maintain  one  particular  suit  and  not  another? 

More  broadly,  it  is  our  view  that  the  burden  of  vindicating  these 
constitutional  ri gilts  should  rest  on  the  Federal  Government,  and 
that  it  should  rest  there  regardless  of  whether  particular  parents  can 
or  cannot  afford  to  sue.  /That  is  one  reason  why  we  urge  the  enact- 
ment of  title  III.  « i ....  . 1 . 

The  other  reason  is  the  physical  and  ecopomic 'intimidation  which 
faces  Negro  parents  in  some  areas.  Title  III  authorizes  the  Attorney 
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General  to  seek  injunctions  against  such  intimidation,  and  we  are  of 
course  strongly  in  favor  of  that. 


TITLE  IV 

The  AFL-CIO  likewise  strongly  supports  title  IV  of  the  proposed 
Civil  Bights  Act  of  1966. 

Organised  labor  Has  jong  been  in  the  forefront  in  the  fight  for 
fair  housing  legislation. . ,-Laws  enacted  by  a largequmber  of  States 
and  municipalities  to  outlaw  discrimination  in  Housing  have  been 
placed,  on  the  statute  books. with  the  full  backing,  and  often  oh  the 
initiative  of,  organized  labor; 

The  Sixth  Cbnstitytjonal  Convention  of  the  AFL-CIO,  held  last 
December,  called  for  equal  housing  opportunity  in  these  words: 

A key  feature  of  labor's:  housing  program  Is  tte  drive  for.  equal  housing  oppor- 
tunity for  aU  Americana.  There  is  ho  place  In  America  for  racial  ghettos. 
Equal  access,,  without  regard  to  .race,  creed,  color,  or  national  origin,  to  every 
residential  neighborhood  In  every  American  community  should  be  assured  for 
every  family  in  America. 

The  national  purpose  was  pledged  by  Congress  in  the  Declaration 
of  National  Policy  set  forth  in  the  National  Housing  .Act  of  1949. 
(Public  Law  171,  81sfc  Cong.;  63  Stat.  413;  42  tJ.S.C.  1441),  which 
stated: 


^The  Congress  hereby  declares  that  the  general  welfare  and  security  of  the 
Nation  and  the  health  and  living  standards  of  Its  people  require  * * + the 
realization  as  Boon  as  feasible  of  the  goal  of  a decent  home  and  a suitable  living 
environment  for  every  American  family,  thus  contributing  to  the  development 
and  redevelopment  of  communities  and  to  the  advancement  of  the  growth,  wealth, 
and  security  of  the  Nation.  - - 


This  congressional  affirmation  should  be  viewed  in  the  light  of  the 
Nation’s  resolve  proclaimed  by  the  14th  amendment  to  the  Constitu- 
tion. The  14th  amendment  declares  that  no  State  shall  deny  “the 
equal  protection  of  the  laws”  to  any  person,  regardless  of  race. 

'P1“  i—  {Shelley  V.  Kt 


The  Supreme  Court  has  said 
(1948)): 


v.  Kraemer*  334  D.S.  1 


; It  cannot  be  doubted  thaj  among  the  civil  rights  intended  to  be  protected  from 
discriminatory  State  action  by  the  14tb  Amendment  are  the  rights  to  acquire, 
enjoy,  own,  and  dispose  of  .property.  Equality  In’ the  enjoyment  of  property 
rights  was  regarded  by  the  frnmera  of  the  amendment  as  on  essential  precondi- 
tion to  the  realization  of  other  basic  civil  rights  and  liberties  which  the  amend- 
ment wns  Intended  to  guarantee.  , 

And  the  Supreme  Court  held,  in  that  case,  that  the  14th  amendment 
prohibits  the  courts,  us  instrumentalities  of  tiie  States,  from  enforcing 
private  racially  restrictive  convenants.  In  another  case  (Hurd  v. 
addge^  334  TT.53.  24  (1948)),  the  Supreme  Court  applied  similar 
prohibitions  to  thp  Federal  Government  and'  its, courts,  as  well. 

The  U.S.  Civil  Rights  Commission,  in  its 1961.  report  on  housing, 
reviewed  this  constitutional  background  and  arrived  at  this  compell- 
ing conclusion: 

* * * it  poses  the  question  Whether,  as  a mutter  of  national  policy,  the  Fed- 
eral Government  can  penult  Itself  to  be  involved  in  the  denial  of  equal  oppor- 
tunity; whether  the  Federal  Government,  which  has  established  national  hous- 
ing programs  to  achieve  a,  national  purpose,, .should  not  take  affirmative  steps 
to  move  upward  the  achievement  of; equal  opportunity  In  housing  for  all  Amerl- 


cans.  The  slupreme  Courfchaa  recogriUed  ihjifc  the  ’eiljk/riieritfb^ 

property  Tights"  la  “nn  essential  precondition  'to-tiit*  '^erffization’  of  : baiic 

civil  rights."  If  the  achievement  of  this  “essential  precondition"  is  not  here 
the  explicit  command  of  the  Constitution,  it  is  nonetheless  Its  promise. 
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, Much  of  the  opposition  to  the  assurance  of  equal  opportunity  i 
housing  to  iill  Americans  is,  we  thhikJMfeed  oh  misinformation. 

One  widely  broadcast  misconception  is  that  property  values  will 
drop  wheHkvei/  noh White  families  ihoVe  iiito  a previously  all-white 
neighborhood. . There  . is  absolutely  no  evidence  to  support  this  con- 
tention. ' ' r\  : . , ' ;I''  '' 

A comprehensive  study  of  property  Valued  was 'conducted  for  the 
Commission  on  Race  and  Housing,  a distinguished  citizens’  group 
Which  included  nationally  known  specialists  in  the  social  sciences,  by 
Hr.  Luigi  Laurenti.  Its  findings  are  included  ill  the  volume,  Prop-' 
erty  Values  and  Race  (University  of  California  Press,  1960).  Hr. 
Laurenti’s  research  involved  20  neighborhoods  in  San  Francisco,  Oak- 
land,and  Philadelphia,  where  Negroes  had  entered  during  a span  of 
12  years.  . 

With  each  of  the  three  cities  he  studied,  Laurenti  compared  price 
movements  in  “test”  neighborhoods  with  those  in  similar  neighbor- 
hoods which  had  remained  all  white  over  tho'same  period. 

Senator  Ervin.  I am  sorry,  I have  to  leave  for  a vote  on  the  floor. 

(Brief  recess.) 

Senator  Ervin,  I hope  you  will  forgive  me,  and  I hope  we  make  a 
little  more  progress  before  another  rollcall. 

Mr.  Biemiller.  Thank  you?  Senator. 

The  price  transactions  Btudied  covered  a1 12-year  period  from  1943 
to  1955.  Over  9,900  sales  prices  were  analyzed  comprising  about  40 
percent  of  all  the  sales  during  the  study  period.  Almost  all  the  neigh- 
borhoods consisted  of  single-family,  owner-occupied  residences  and 
were  not  contiguous  to  other  areas  of  non  white  population. 

In  44  percent  of  the  comparisons,  prices  showed  gains  which  ranged 
from  5 to  26  percent.  Another  41  percent  of  the  comparisons  showed 
no  significant  change  in  price  behavior.  The  other  15  percent  showed 
declines,  but  none  were  over  15  percent. 

Put  another  way,  86  percent  of  the  cases  either  showed  upward 
improvement  or  remained  stable,  : ( , . 

The  results  of  the  Btudies  in  these  three  cities  are  consistent  with 


those  made  by  other  investigators  who  studied  similar  areas  in  Chicago, 
Kansas  City,  Detroit,  and  Portland,  Oreg. 

In  the  volume  “Property  Values  and  Race,”  Laurenti  concluded; 

The  major  statistical  finding  of  the  present  study  1b  that  during  the  time 
period  end  for  the  cases  studied  the  entry  of  nonwhites  Into  previously  all- 
white  neighborhoods  was  much  more  often  associated  with  price  Improvement 
or  stability  than  with  price  weakening,  A corollary  and  possibly  more  significant 
finding  Is  thnt  no  single  or  uniform  pattern  of  nonwhlte  Influence  on  property 
pHces  could  be  detected.  Ilather,  what  happens  to  prices  When  nonwhites  enter 
a hetebbottWDd  seems  to  depend  on  a variety/*  circumstances  which,  on  balance, 
may  Influence  prices  upward  or  downward  ‘or  leave  them  unaffected. 


Another  myth,  Jong  since  exploded,  is  that  neighborhood  standards 
will  go  down  'whenever  Negro  families  become  paTt  of  the  neighbor- 
hood. 1 1 •'  * 

Extensive' studira  have  shown  that  Negro  homeowners  are  just  as 
concerned  with  neighborhood  standards  as  any.  other  citizens.  Even 
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a poll  'i&iidticfed  %nto&  f ban  20  .ytyi&f'agd,f)y;  the  National  Association 
of  Real  Est^ie’  Boards  supported  ?the°iact  -.that  Negro*  HpmedWners 
luahitamtfyeir  properties  as  wall  as  Whiter ' : : • r ■ ^ 1 ' ’ ’ ‘ h = ! ■ > : ^ 

1 'fhe're  are  good  Standards  And  bad  standards  in  both  white  and  non-* 
White  heighbdtf  mods.  ■ : . ,J:  '■f!  V ! • ; ' ’ 

Overcrowdihg,  economic  exploitation,  and  neglect  of  buildings  by 
landlords  contribute  to  the  creation  of  slums,  regardless  of  the  Color 
br  .national  origin  of'  the  residents.  But  slum,  areas,  with  which,  the 
NfegTo  stereotype  is  nil  bob  Often  associated,  generally  were  badly  de- 
teriorated before  Negro, residents  fell  heir  to  tnbm.  ' 

'Equal  access  to  housing,  regardless  Of  race^  creedj  or  national  origin, 
in  a free  market/  should  be  A part  of  the  American  way  of  fife. 
Equal  opportunity  in  housing  is  intimately  linked  to  equal  oppor- 
tunityin  schooling  and  to  other  civil  rights. 

The  AFL-CIO  strongly  supports  the  enactment  of  title  IV  because 
jt  will  remove  the  obstacles  that  impede  the  rights  and  opportunities 
of  Americans  oil  the  unjust  basis  of  their  race,  creed,  or  national 
origin.  We  support  it,  above,  all,  because  its  enactment  will  broaden 
the  horizon  of  American  democracy  and  will  extend  the  opportunity 
to  contribute  to  the  strengthening  of  community  life  to  every  citizen 
of  our  country. 

In  addition,  we  believe  the  committee  would  be  well  advised  to 
explore  with  care  the  possibility  of  adding  administrative  enforce- 
ment procedures  to  this  title.  We  believe  that  administrative  en- 
forcement is  less  cumbersome,  more  immediate,  and  generally  more 
effective,  in  matters,  of  this  kind.  We  hope  yon  will  consider  care- 
ful ly  adding  admin  istraii  ve  procedures  to  this  title. 


titlb  y 

This  title  has  to  do  with,  crimes  against  Negroes  and  civil  rights 
workers. 

There  have  been  numerous  such  crimes  in  recent  years,  but  very 
few  Convictions  in  either  the  State  or  the  Federal  courts.  Something 
needs  to  be  done:  and  if  anyone  has  any  doubt  of  that  we  suggest 
that  they  read  the  1965  report  of  the  U.S.  Commission  on  Civil 
Rights.  The  shocking  breakdown  of  law.  enforcement  in  the  South, 
os  respects  Negroes  and  civil  rights  Workers,  is  there  set  forth  in 
horrifying  detail. 

Senator  Ervin.  There  is  another  quorum  call.  I am  sorry  to  have 
so  many  interruptions. 

(Brief  recess.) 

Senator  Ervin.  Thank  you  for  waiting. 

Mr,  Biemiller,  Certain  violent  deprivations  of  civil  rights  are 
made  criminal  by  the  Federal  Criminal  Code  (18  U.S.0,  241  and 
242),  but  these  provisions,  which,  date  back  to  Reconstruction  days, 
contain  technical  deficiencies  which  make  it  very  difficult  for  the 
Government  to  prove  a case  under  them.  Title  V parallels  but  does 
not  supplant  these  existing  Federal  criminal  statutes;  and  undertakes 
to  cure  some  of  their  deficiencies.  The  jury  selection  proposals  of 
titles  I and  II  also  of  course  relate  to  the  general  problem  of  the 
administration  of  justice,  Which  is  most  acute  in,  though  it  is  not 
confined  to,  the  South. 
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Title  V -was  drafted  in  the.  light  of  the  recent  Supreme  Court  de- 
cisions in  United  States  v.  Price,  and  United  States  y.  Guest.  In  those 
decisions  the  Court  sustained  the  sufficiency  of  the  indictments,  hut  it 

K'ed  out  that  the  requirements  of  proof  under  existing  law  are  dif- 
to  meet,  and  the  Court  suggested  that  Congress  enact  more  spe- 
cific provisions,  Title  V embodies  such  provisions,  and  we  urge  its 
enactment,  bgt  with  some  strengthening. 

By  way  of  concrete  illustration,  let  us  consider  the  existing.sfcatutes 
and  the  proposed  title  V as  they  would  bear  upon  the  recent  regretable 
attacks  upon  James  Meredith. 

Under  section  241  it  would  be  necessary  for  the  Government  to  prove 
that  the  defendant  had  a specific,  wrongful,  intent  in  two  different  re- 
spects.  In  the  first  place,  the  Government  would  have  to  prove,  as 
in  the  case  of  nearly  all  criminal  statutes,  that  the  defendant  intended 
to  commit  the  prohibited  act?  as,  for  example,  that  the  defendant  in- 
tended to  kill  or  injure  the  victim.  This  sort  of  intent  is,  ns  stated,  a 
normal  and  proper  prerequisite  to  conviction  in  criminal  cases.  Under 
section  241,  however,  the  Government  must  also  show  a second  type  of 
specific  intent,  namely,  that  the  defendant  also  intended  to  interfere 
with  the  victim’s  exercise  of  some  right  or  privilege  secured  to  him 
by  the  Constitution  or  laws  of  the  United  States,  such  as  the  right  to 
travel  interstate,  or  to  vote.  Proof  as  to  this  sort  of  additional  motiva- 
tion is  often  lacking,  and  one  of  the  purposes  of  title  V is  to  obviate 
the  need  for  it.  t i 

Section  601  (a)  substitutes  tot  the  intent  requirements  we  have  been 
discussing  the  requirements  that  the  defendant,  (1)  injure  the  victim, 
“because  of  his  race,  oolor}  religion  or  national  origin,”  (2)  while  the 
victim  is  engaging  or  seeking  to  engage  in  the  eiercise  of  any  of  nine 
enumerated  types  of  Federafrights,  such  as  voting  or  attending  a pub- 
lic school.  Under  this  provision'  it  would  still  be  necessary  to  snow 
that  the  defendant  (1)  willfully  injured  his  victim  and  (2)  that  he  did 
so  because  of  his  race,  et  cetera,  (8)  while  the  victim  was  engaged  in  the 
exercise  of  an  enumerated  right,  In  other  words,  the  second  intpnt 
requirement  is  changed  frorp  intent  to  prevent, the  victim  from  voting, 
for  example,  to  intent  to  injure  him  because  of  his  race  while  he  is 
voting,  ! , 

Evidence  of  > racial  animus  is  more  likely  to  be  available  than  evi- 
dence that  the  defendant  intended  to  prevent  the  exercise  of  some 

{larticular  Federal  right.  Even  with  the  new  provisions  op  the  books, 
lowever,  the  task  of  the  Federal  prosecutor  will  still  be  a most  difficult 
one.  In  a case  like  Guest  it  will  still  he  necessary,  for  the  prosecutor  to 
show  not  only  that  the  defendants  deliberately  killed  their  victim,  but 
that  they  did  so  because  he  was  a Negro,  ..  ^ \ 

In  general  we  think  the  Department  of  Justice  has  done  a good  job 
in  drafting  title  V,  We  suggest,  however,,  that  section  601(a)  be 
revised  by  adding  on,  page  82,  at  the  end  of  line Jh  the  words,  “or 
encouraging  others  to  engage,  in.*?t  The  attack  on  hieredith  shows  the 
need  for  this  addition;  for  Meredith  was  pot  himself  engaging  in  any 
of  the  nine  categories  , of  enumerated  activities,  but  was  rather  en- 
couraging others  to  do  so, ■ ; ,'  ( . , • , 

We  h ave  one  additional  suggestion.  The  decisions  handed  down  by 
the  Supreme  Court  ihjs  June  20  make.clefir  the:  need  to  revise  wmJ 
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clarify  the  statute  dealing  withr  the  right  of  defendants - to  remove 
State  court  prosecutions  to  Federal  court.  No  doubt  the  Attorney 
General  will  now  submit  specifio  proposals  on  this.  We  believe,  in 
general,  that  a defendant  should  have  the  right  to  remove  upon  show* 
lng  either  (1)  that  the  prosecution  seeks  to  punish  conduct,  the  right 
to  engage  in  which  was  protected  by  the  U.S.  Constitution  or  by  Fed- 
eral statute,  or  (2)  that  he  cannot  obtain  a fair  trial  in  State  court, 
as,  for  example,  because  of  discrimination  in  the  selection  of  jurors. 

CONCLUSION 

Let  me  conclude  with  a brief  observation.  This  Congress  and  its 
predecessor  are  certain  to  go  down  in  history  for  the  trailblazing 
legislation  passed  in  19G4  ana  1905  in  this  field.  All  of  us  who  played 
any  role  whatsoever  in  achieving  the  civil  rights  legislation  have  a 
right  to  lw  proud.  But  much  remains  to  be  dofte.  • - 

We  have  all  read  reports  that  this  Congress  is  tired  of  the  subject; 
that  this  Congress  believes  this  is  no  time  for  another  civil  rights  bat- 
tle; that  1966  should  be  the  year  of  stock  taking,  not  action. 

Well,  we  just  don't  believe  those  reports. 

We  believe  this  Congress  will  recognize— as  did  the  President  in  the 
message  in  which  he  submitted  this  bill— tliat  the  unresolved  problems 
are  many  and  great  but  that  they  can  be  solved. 

We  in  the  AFL-CIO  are  dedicated  to  the  belief  that  true  and 
absolute  equality  of  opportunity  is  possible  in  America  and  we  intend 
to  help  achieve  it.  That,  we  are  confident,  is  the  mood  of  the  Amer- 
ican people  and  we  believe  it  to  be  the  intention  of  this  Congress.  , 
Senator  Ervin.  Do  you  have  any  questions? 

Mr.  Autry.  No.  Perhaps  just  one  question.  On  page  11 1 believe 
you  just  mentioned  the  specific  intent  of  racial  motivations  lias  to  be 
shown  in  prosecution  under  title  V,  Would  you  be  in  favor  of  deleting 
motivation  so  that  any  crime  in  specific  enumerated  subsections  be 
included  i 

Mr.  Biemiller,  Mr.  Harris? 

Air.  Autry.  In  other  words,  so  that  a man  who  is  molested  while  in 
the  act  of  voting  could  receive  redress  under  this  title  even  though  he 
may  not  have  been  molested  because  he  is  a Negro. 

Mr.  Harris.  No.  We  think  that  that  would  probably  be  too  broad. 
For  instance,  if  you  made  that  change,  then  you  would  cover  any  crime 
against  anyone  using  a common  carrier.  We  don’t  see  that  there  is 
any  need  to  inject  the  Federal  Government  into  all  of  these  prosecu- 
tions where  there  is  no  racial  motive  involved. 

The  problem  with  which  we  are  dealing  lias  been  the  difficulty  of 
getting  convictions,  in  State  or  Federal  courts  in  racial  motivated 
crimes  or  crimes  against  civil  rights  workers,  t don’t  think  there  is 
any  problem  of  getting  the  criminal  laws  enforced  generally.  - 
Mr.  Autry.  Thank  you,'  Mr.  Giairman.  : 

Senator  Ervin.  Mr,  Biemiller,  I want  to  thank  you  and  Mr.  Harris 
for  making  your  appearance  and  giving  us  the  benefit  of  the  views  of 
the  AFL-CiO  on  this  very,  important  legislative  proposal. 

Mr.  Biemiller.  Thank  you,  Senator. 

Senator  Ervin.  I am  sorry  we  had  so  many  interruption^,  but  those 
tilings  are  unavoidable  sometimes. 
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: '’'‘Mr.1  Biemiixes, understand  imperfectly.  ' 

- Mr.Aunif.  Mr,  Chnfrmdn,ihe  next  witness  isMr.  Burton  E.  Smith, 
president  of  the  California  Real  Estate  Association,  whose  appear-* 
once  was  scheduled  at  the  request  of  Senators  Kuchel  and  Murphy, 
I believe  Mr.  Smith  is  accompanied  by  one  or  more  officials  of  his 
organization. 

> Senator  Ervin.  Mr.  Smith,  Senator  Kuchel  called  me  and- said  he 
had  hoped  to  get  over  here,;  butdie  had  a conflict  which  prevented  him 
from  doing  so. 

STATEMENT  OF  BURTON  E.  SMITH,  PRESIDENT,  CALIFORNIA  REAL 
ESTATE  ASSOCIATION,  LOS  ANGELES,  CALIF.;  ACCOMPANIED  BT 
DONALD  MeCLURE,  SPECIAL  COUNSEL,  FORMER  ASSISTANT  REAL 
ESTATE  COMMISSIONER,  AND  H.  JACKSON  PONTITJS,  EXECUTIVE 
VICE  PRESIDENT,  CALIFORNIA  REAL  ESTATE  ASSOCIATION 

Mr.  Smith.  Thank  you  very  much,  Mr.  Chairman, 

Senator  Ervin.  Thank  you  for  making  your  appearance  here  to 
give  us  the  benefit  of  your  views  on  this  very  important  proposal. 

Mr,  Smith.  Thank  you  very  much,  I have  with  me  on  my  left  Mr. 
Jackson  Pontiu3.  executive  vice  president  of  the  California  Heal  Estate 
Association,  ana  Mr.  Don  McClure,  who  is  special  counsel  to  our 
association.  I would  like  to  read  my  statement,  Mr.  Chairman,  if  I 
could,  , 

Honorable  Chairman  and  distinguished  members  of  this  subcom- 
mittee: 

I am  Burton  E.  Smith,  President  of  the  California  Real  Estate 
Association.  , 

I appreciate  this  opportunity  to  appear  before  you  in  opposition  to 
title  IV  of  S.  3296;  since,  if  passed,  this  legislation  will  destroy  the 
freedom  of  a property  owner  to  sell,  lease  or  rent  residential  real 
property  to  one  of  his  own  choosing.  We  believe  this  freedom  to  be 
among  the  basic  freedoms  of  all  Americans;  and  we  in  California 
have  been  fighting  to  preserve  that  freedom  since  it  was  threatened 
by  action  of  the  legislature  in  our  State  3 years  ago.  It  is  our  opinion 
that  anyone  who  believes  he  can  wisell  qn  American  in  his  desire 
to  be  free  in  his  contractual  relations  regarding  his  residential  real 
property,  is  making  a grave  mistake. 

More  than  4AA  million  people  in-California  voted  in  the  last  general 
election  in  1964  to  secure  to  theri^Bfelves  their  freedom  of  choice  in  the 
disposition  of  their  residential  property,  by  amending  the  constitu- 
tion of  California  to  nullify  laws  enacted  by  the  State  legislature  de- 
stroying that  freedom.  Their  indignation  demands  the  fihngof  a peti- 
tion for  certiorari  in  the  U.S,  Supreme  Court  in  an  attempt  to  preserve 
this  freedom  and  the  issues  of  freedom  of  choice.  This  will  be  one 
of  the  gravest  issues  in  fhe  California  campaign  of  1966. 

I have  read  the  Attorney  General’s  statement  to  this  committee  on 
June  6, 1966. 

He  spent  considerable  time  trying  to  lay  a foundation  for  title  IV 
using  the  14th  amendment  to  the  U.S.  Constitution  and  the  ‘‘commerce 
clause”  ns  props,  He  ihakes  a point  of  the  fact  that  because  materials 
being  used  in  home  construction  cbme  across  State  lines,  the  home  into-  1 
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which  t hey  go  milsfc  be  considered  tolbeih  interstate  .coumieree..-  Isn’t 
it  stretching -the  ’^aoimnerce . clause!’  to  an  absurdityT— even,  soliciting 
tlie  prostitution  of  one's:  intelligence  to  sky,  that  because  a Californian 
usee  a nail  oil' li is  front  door  manufactured  in  Kalamazoo^  jVfi ollb  his 
real  property,  located  in  California  is  in  interstate  commerce?  ,;rp 
Senator  Ervin.  Don’t,  you  think  it  would  be  ns  reasonable  to;  say 
the  Federal  Government  could  regulate  all  the  activities  :of  an  individ- 
ual beoause  at  some  time  or  other  he  crossed  a State  line?  . f , .. . , . ?■ ■■ 
Mr.  Smith.  I would  agree,  sir,  ; ; 

Insofar  as  the  application  of- the  14th  amendment  is  concerned,  a 
reading  of  that  amendment  does  not  support  the  Attorney  General^ 
reliance  on  the  amendment  in  urging  the  constitutionality  of  S;  3206. 
Senator  Ervin.  I have  to  run  over  for  a vote.  , • • 

(Brief  recess.)  : 

Senator  Ervin.  You  may  proceed.  ^ 

Mr,  Smith.  Thank  you,  Mr,  Chairman. 

The  14tli  amendment  excludes  discriminatory  State  action ; but  does 
not  apply,  as  it  should  not,  to  the  freedom  of  the  individual. 

Because  during  the  last  3 years  we  have  fought  so  many  battles  for 
an  American’s  freedom  of  choice  in  the  handling  of  his  residential 
real  property,  we  have  become  hardened  in  our  approach  to  those 
who  say  Americans  should  forsake  this  freedom.  We  point  to  the 
fact  that  whenever  in  various  areas  throughout  the  country,  this  ques- 
tion has  been  submitted  to  the  people  for  a vote,  the  people  have  voted 
to  preserve  their  freedom  of  choice;  we  point  to  the  fact  tliat  in  Cali- 
fornia over  760,000  citizens  signed  petitions  in  the  initiative  campaign 
of  1964  which  was  Conducted  by  volunteers  in  less  than  GO  days,  and 
that  at  the  polls  4,526,460  voters;  or  two-thirds,  cast  their  vote  for. 
freedom  out  of  a total,  vote  of  6,922,204. 

We  have  regretted  to  see  those  who  expound  the  destruction  of  free- 
dom of  choice  of  all  Americans  in  the  disposition  of  tlieir  residential 
property  pit  race  against  race,  as  a weapon  in  their  arsenal,  to  achieve 
nil  objective  which,  while  injurious  to  all  Americans  alike,  might 
serve  some  political  purpose.  We1  believe  our  Representatives  in  the 
Congress  of  the  United  States  are  above  being  manipulated  by  such 
false  arguments  that  the  sacrifice  of  individual  freedom  is  necessary 
to  satisfy  the. revolution  of  certain  minorities  because  by  the  abandon- 
ment of  this  individual  freedom,  all  Americans  would  suffer.  ■ 

, '"We  have  approached  our  championship  for  the  freedom  Of  dll  Amer- 
icans on  basis  that  the  enactment  of  any  law  which  would  subordinate 
the  freedom  of  the  owner  in  possession  of  residential  proper^  to  the 
will  of  one  demanding  possession  would  deprive  all  Americans  of 
every  race  and  creed  of  a basic  American  concept  of  freedom. 

In  this  light,  title  IV  would  make  it  impossible  for  a Chinese,  Japa- 
nese, Jew,  Italian,  Negro,  Norwegian,  Scotchman  or  one  of  any  race 
of  people,  to  select  those  of  his  own  race  for  the  sale  to  or  rental  of  his 
property;  and  by  the  same  token,  anyone  of  a given  religion  could  not 
choose  to  have  others  of  his  religion  occupy  his  home  or  residential 
property.  Whoever  first  presents  himself  to  purchase  or  rent  an  own- 
er’s property  would,  under  Title  IV,  be  supported  by  the  full  power  of 
the  Federal  Government  in  his' demand  to  acquire  it.  The  I7.S.  At- 
torney General  is  given  sweeping  powers  which  would  enable  him  to 
cruah  any  attempts  to  exercise  an  individual’s  freedom  of  choice.  j 
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In  addition  to  those  previously  stated  serious  effects  which  would 
result  from  the  enactment  from  title  IV,  the  following  can  be  stated: 
‘1.  It  would  prevent  an  individual  from  exercising  freedom  of  choice 
in1  the  rental  of  his  home  for  & 6-month  period  during  his  absence 
The  law  would  compel  him  to  rent  his  home  under  those  circumstances 
to  the  first  prospect. 

2.  It  would  deny  to  an  individual  his  freedom  to  select  those  to 
whom  he  would  lend  his  money  for  the  purchase,  construction,  im- 
provement, repair  or  maintenance  of  a dwelling. 

8.  In  all  of  its  manifestations,  it  is  an  attempt  to  invade  the  mind 
of  an  individual  to  determine  what  he  is  thinking  about  when  he  exer- 
cises freedom  of  ohoice.  It  is  an  attempt  to  exercise  thought  control. 

4.  It  would  destroy  freedom  of  contract.  In  other  words,  the  prop- 
erty owner  would  be  compelled  to  act  under  legal  compulsion  in  con- 
tracting with  a purchaser  regarding  the  sale,  lease  or  rental  of  his 
home.  Title  IV  would  discriminate  against  the  owner  of  a residential 
property  in  favor  of  one  demanding  destruction  of  the  owner’s  free- 
dom of  choice  in  the  selection  of  those  with  whom  he  wishes  to  be  asso- 
ciated in  his  residential  property. 

5.  It  provides  for  the  issuance  of  a preliminary  injunction;  and,  on 
the  basis  of  the  pleadings  and  without  the' taking  of  testimony,  the 
injunction  could  De  issued.  The  seller  would  hnve  to  wait  from  1 to 
3 years  in  many  jurisdictions  for  an  opportunity  to  prove  that  his 
refusal  to  contract  with  the  complainant  was  based  on  grounds  other 
than  racial  or  religious  discrimination.  During  the  interim,  the  house 
must  remain  off  the  market. 

6.  It  would  seriously  impair  the  freedom  of  the  seller  of  a home 
to  advertise.  Unless  specifically  worded  so  as  to  constitute  an  offer, 
an  advertisement  for  sale  of  a piece  of  property,  is  merely  an  invita- 
tion to  receive  offers. 

Senator  Ervin.  If  I may  interject  here  without  disturbing  your 
train  of  thought  . 

Mr.  Smith.  Yes, 

Senator  Ervin.  Don’t  you  think  if  a man  advertises  property  for 
sale  or  rent  under  title  IV,  he  would  be  inviting  any  number  of 
lawsuits? 

Mr.  Smith,  This  is  correct,  absolutely  correct. 

The  seller  in  this  case,  retails  the  right' to  reject  any  and  all  offers 
or  to  withdraw  the  property  frotp  sale  for  any  reason  whatsoever. 
Title  IV  would  in  effect  convert  ah  advertisement  into  a legally  bind- 
ing offer  with  respect  to  any  pereop  who  alleges  violation  of  section 
403.  The  action  by  such  person,  however,  would  not  be  for  breach  of 
contract,  but  for  violation  of  an  entirely  new  right — that  of  the  right 
to  buy  real  property  advertised  for  sale.  Thus,  the  placing  of  an  ad 
incurs  legal  consequences  hitherto  unknown  to  the  common  law.  It 
hdt  only  restricts  tne  seller’s  freedom  to  bargain  and  negotiate  with  a 
number  of  offerors,  hut  it  also  restricts  his  right  to  withdraw  the 
property  from  sale. 

■ The  California  Real. Estate  Association*  is  unalterably  opposed  to 
any  law,  state  or  Federal?  containing  provisions  .analogous  to  those  in 
title  IV,  which  would  strike  down  a cnerjshed  freedom  of  all’  Amen- 
cansj.  that  is,  tjaeir  freedom  of  choice ‘in  the  disposition ; of  their 
property.-',  r.  / . . ; . • • • * 
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It  19  our  contention  that  theconstitutionRlright  to  own  and  possess 
property  includes  the  right  to  sell  to  one  of  the  owner’s  own  choice 
subject  only  to  a valid  exercise,  of  the  police  power  for  the  protection 
of  nJl  the  people.  It  is  our  contention  that  there  is  nothing  in  the 
Federal  Constitution  which  gives  to  one  citizon  the  right  to  acquire 
property  from  another  citizen  who  does  hot  wish  to  sell  it  to  him  even 
if  the  refusal  to  sell  is  based  on  race  or  religion. 

It  is  our  further  contention  that  every  person  regardless  of  his  race, 
color,  or  religion,  as  an  incident  of  tne  right  to  own,  possses,  and 
enjoy  real  property,  has  the  right  to  Sell  or  lease,  or  to  decline  to  sell 
or  lease  his  property  to  anyone  regardless  of  the  race;  color;  or  religion 
of  the  person  with  whom  he  is  dealing. 

We  contend  that  the  passage  of  title  IV  would  violate  all  of  those 
fundamental  and  basic  rights  and  freedoms  heretofore  enunciated,  and 
for  those  reasons  we  respectfully  request  the  honorable  members  of  the 
Senate  Judiciary  Committee  to  talce  the  necessary  action  to  strike 
title  IV  from  S.  3296. 

Senator  Ervin.  I want  to  commend  you  on  the  excellence  of  your 
statement,  and  to  say  that  I agree  with  everything  you  have  said. 
As  you  point  out,  the  14th  amendment  merely  prohibits  Stale  action 
denying  persons  the  privileges  and  immunities  of  Federal  citizenship, 
due  process  of  law  and  equal  protection  of  laws.  Can  you  see  any  way 
that  a person  of  intellectual  integrity  can  say  that  an.  amendment 
which  merely  prohibits  State  action  can  be  used  as  a basis  of  legisla- 
tion to  prohibit  individual  action? 

Mr.  Smith.  No,  sir:  I cannot. 

Senator  Ervin.  Ana  with  reference  to  the  commerce  clause,  can  you 
imagine  anything  or  any  kind  of  property  that  is  more  local  in  nature 
than  real  estate? 

Mr,  Smith.  No,  sir. 

Senator  Ervin.  Did  you  ever  see  any  real  estate  moving  across  State 
lines? 

Mr.  Smith.  Not  since  I have  been  in  the  business,  sir. 

Senator  Ervin.  Take  this  Case,  If  a'  widow  were  to  rent  one  room 
in  her  private  dwelling  house,  a person  that  she  didn’t  want  to  rent 
to  could  force  her  to  let  him  occupy  that.  room.  Can  you  see  any 
interstate  commerce  in  compelling  a widow  to  do  that  with  respect  to 
a private  dwelling  house?.  1 7 

Mr.  Smith.  No,  sir;  we  cannot.  : 

Senator  Ervin.  I think  your  statement  points  out  this  fact:  In 
its  practical  operation  this  bill  is  designed  to  deny  to  aify  American 
of  any  race  or  any  religion  the  right  to  sell  his  property  or  lease  his 
property  to  a person  ot  his  race  or  his  religion.  Won’t  that  be  its 
practical  operation? 

Mr.  Smith,.  Yes,  sir;  it  will,  very  clearly,  sir.  • 

' t Senator  Ervin.  If  he  Sells  to  petsoii  of  his  race  or  rellgitiri  at  a 
time  when  somebody  6f  another  race  or  another  religion  wants  to  buy 
the  property,  it  could  be  a basis  for  action  against  him  for  discrimi- 
nation. ■ ■ 

Mr.  Smith.  Yes,  sir.  1 

Senator  Ervin.  Don’t  you  believe  that,  if  people  are  to  be  truly 
free;  that  they  tiiusfc  have’ the  right  to  itiaketheir  own  decisibhs  inde- 
pendent of  government  dictation?  > < 
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• Mr.  Smith.  We,  feel  that  they  should  have  absolute  right;,  yes,,  sir. 

Senator  Ervin.  I read  an.  editorial  the  other  day  that  said  you  could 
not  secure  freedom  for  some  people  by . taking  freedom  away  from 
all  people.  Isn’t  that  exactly vwhat  title  IV  would  do?  . 

Mr,  Smith.  We  feel  it  does  just  that,  sir;  yes.  sir. 

Senator  Ervin.  Has  the  Supreme  Court, of,, th,e  United  Stages  not 
decided  in  many  cases  that  people  have  the  right  to  associate  together 
for  any  lawful  purpose?  • • , . , 

Mr.  Smith.  Yes,  it  has.  -t  ,,  . . 

Senator  Ervin.  And  do  you  not  believe  that  people  of  a particular 
race  or  particular  religion  naturally  prefer  to  associate  together  rather 
than,  with  people  of  other  races  ana  other  religions?  Isn’t  that  sort 
of  a natural  thing  ? 

Mr.  Smith.  Yes,  it  is. 

Senator  Ervin.  That  you  have  observed. 

Mr.  Smith.  Very  much  so.  . 

Senator  Ervin.  And  do  you  not  believe  that,  under  the  right  of  free- 
dom of  association  guaranteed  to  all  Americans  by  the  first  amend- 
ment, people  of  any  race  have  a right  to  associate  together  for  the 
purpose  or  having  a residential  area  inhabited  by  persons  of  their 
race? 

Mr.  Smith.  Yes,  sir. 

Senator  Ervin,  We  have  in  North  Carolina,  and  I am  sure  that  they 
have  it  in  most  every  State,  homes  for  elderly  .persons,  and  in  some 
cases  retired  ministers,  of  particular  faiths . which  have  been  erected 
by  contributions  made  by  people  of  those  faiths.  I ask  you  if,  under 
this  bill,  a person  of  an  entirely  different  religion  couldn’t  compel  those 
homes  to  receive  him,  in  preference  to  a member  of  the  religion  which 
established  that  home,  or  suffer  the  consequences  of  a suit  for  unlimited 
damages?  , , 

Mr.  Smith.  Yea,  sir. 

Senator  Ervin.  I certainly  agree  with  the  observations  you  have 
made,  I just  cannot  conceive  of  any.  freedom  that  could  be  taken  away 
from  Americans  that  would  do  them  more  injury  than  the  right  of 
freedom  of  property,  and  that  involves  the  right  to  sell  the  property 
freely  to  people  they  choose,  or  to  lease  it  to  people  they  .choose. 

The  Constitution  covers  the  right  of  property  along  with  the  right 
to  life  and  liberty.  It  says  among  the  inalienable  rights  of  men. are 
the  rights  of  life,  liberty,  and  property,  and  the  du$  process  clause  of 
the  5th  amendment  and  the  due  process  clause  of  the  14th  amendment 
also  cover  life,  liberty,  and  property  together.  If  the  (government  can 
make  this  kind  of  an  inroad  on  the, Ownership  of.  private  property, 
then  it  can  make  any  inroad  and  absolutely  abolish  it  as  has  been  done 
in  totalitarian  states. 

Mr.  Smith.  Absolutely.  We  agree.  , # 

Senator  EJrvin.  So  I commend  your  association  for  fighting  for  the 
preservation  of  the  freedom  of  all  Americans,  including  those  Ameri- 
cans for  whom  this  proposed  piece  of  legislation  is  allegedly  , offered, 

Mr.  Smith.  Vpry  true. 

Senator  Ervin,  Thank  you  very  much.  ■ , •, 

Mr.  Smith.  Thank  you,  Mr.  Chairman.  ; ! 

Senator  Ervin.  I think  counsel  had  Sortie  questions  1ijb  wanted  to 

ask  you. 
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Mr.  Smith,  T^apkyqii.Mr., Champ^n,  .,a 

Senator  Ervin;  We  will  men  recess  the  meeting  tb  the  call  6f  ttyi 
chairman.  ( . 1 . : 

Thank  you  very  much.  >"  , \ , 

: Mr..  Smith.  Tlijaink  you.  ;,j  . ' 

Mr.  Autry;,.  Gentlemen,  I won’t  detain  you  but  for  a moment.  It 
lias  been  alleged  that  real  estate  broker^  in  this  country  ' practice  ctis- 
criiniriation  both ' in  their  sales  6f  homes  and  in  their  membership 
policies.  Do  you  have  any  comment  on  that? 

; Mr.  Smith;  Yes,j  =‘  We  have  a statement  of  policy  and  we  haVe  in 
our  bylaws  a restriction  on  this  kind  of  practice,  and  I would  like 
to  read  our  bylaws  to  you. if  you  .would' petmit. 

Mr.  Autry.  Thank  you. 

, Mr.  Smith.  Section  6 of  our  bylaws  says: 

; No  member  of  tjie  ■ board  shall  enfoVce  an  arbitrary  numerical  or  other 
Inequitable*  limitation  on  Its  membership  nor  shall  any  member  board  Impose 
any  limit  in  its  membership  because  of  race,  qolor,  creed  or  national  origin. 

And  we  enforce  these  in  California; 

Mr,  Autry.  The  statement  is  very  clear  and  very  emphatic.  Does 
your  association' have  any  program  in  the  field  of  equal  rights  or 
voluntary  integration  of  neighborhoods,  or  for  increased,  racial 
cooperation?  . . 

Mr.  Smith.  Yes.  We  have  a State  equal  rights  committee,  This 
committee  was  in  action  prior  to  theRumford  Act  in  California.  We 
have  developed  a handbook  called  “Equal  Rights  Handbook,”  and 
this  particular  policy  and  philosophy  of  etpial  rights  has  been  adopted 
by  all  the  176  boards  of  our  State  association,;  -i  , , ' ' ' ' 

Mr.  Autry.  Do  you  have  an  extra  .copy  of  that  handbook?  . 

. .Mr.  Smith.  Yes.  ..  • ' - 

Mr,  Autry.  Pursuant  to  the  request  of  the  Chairman,  it  will  be 
placed  in  the  record  immediately  following  your  remarks.  . , 

Did  you  liave  anything  else  that  you  thought  might  be  relevant  to 
this  that  you  would  like  to  have  made  part  of  the  record  ? . ; . 

Mr,  Smith.  W?  m^gbt  point  out  that  we  are  further  encouraging 
our  people  and  this  has  been  going  on  in  excess  of  3 years  in  the  State 
of  California,  tg  establish  themselves  in ; relation  to  given  relations 
activities  in  the  State  of  California. 

Realtors  are  very  active  in  our  State  in  participating  in  human  re- 
lations groups;  AWwe  have  a very  active  group  of  people  who  are 
meeting  weekly,:  particularly  in  the  peninsula  area,  for  example,  and 
this  is 'being  broadened,  where  they  are  < sitting  down  with  people  of 
various  races,  creeds,  and  colors;  to  talk  ttbbut  what  can  be  done.  And 
this  is  over  and  beyond  our  equal.rights  activities.  We  further  have 
agreed  to  enter  a joint  request  of  tiieFord  Foundation  for  the  sum  of 
about  $60,000  for  purposes  of  a traifiihg  film,  in  order  that  We  can 
ultimately  tour  the1  State  together  with  these  hiinian  relations  people 
to  increase  our  understanding  of  the.  problem  and  through  this- under- 
atan ding  i resolve  ■ the  problem  voluntarily,  without  legislation.  ’ 
You  might- also  be  interested  in  knowing  that  tome  of  our  boys  are 
ihcludiri^  ih  their  listin'gW^kastateriiehtwhWhJfohibits  the  takhig 
of  restrictive  .listings.  ‘ ; V.  V, ' .. 

Mr.  Autry.  Do youhave a copy. of  that  form ) , : . -.  , . : •, 
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Mr,  Smith.  Yes.  We  will  provide  that  for  you,,  sir.  A typical 
^tatem^pt  on.  a multiple  liatjrig,  for  exrifnple,  that  ismadeapatfcof 
the  agreement,  reads  as  follows : ' jl  ’ ' ■ 

“It  is  hereby  understood  by  all  parties  to  this  agreement  that  the 
Berkley  Board” — for  example,  in  this  particular  one— “of  Realtors 
does  not  accept  exclusive  right  listings  to;  be  serviced  by  the  multiple 
listing  service  that  wbul^  di^rimina,te  figfiirist  4 briefer  because  of  race, 
color,  creed;  qr  national  origihf’|  And  thai  is  apart  of  the  cQntrnct’s 
agreement.  ‘ **' . 

, , Mr.  Autry.  The  complete  ^oiitr^ct  wili'be  inserted  at  tlie  conclusion 
of  today’s  hearings.  How,  long  ; has  the  California  board  been 
engaged  in  voluntary  activities^  ,o;f  this  sort  ? . 1 

Sir.  Smith.  We  have  been  involved  in  excess  of  3 years  with  state- 
wide activities  in  this  regard. 

Mr,  Autry.  Thank  you,  sir.  You  mentioned  earlier  the  vote  by 
which  proposition  14  was  agreed  to  in  1964.  How  many  counties 
voted  against  proposition  14? 

Mr.  Smith.  Out  of  a total  of  50  counties  in  the  State  of  California, 
all  voted  in  favor  of  the  proposition  except  one,  and  that  wns  Modoc 
County,  and  the  vote  there  was  1,536  yes  against  1,555  no.  So  there  was 
only  a 16  vote  differential  there.  So  for  all  practical  purposes  except 
that  one  case,  all  counties  voted  in  favor. 

Mr.  Autry.  I think  yqu  stated  earlier  that  the  vote  was  2 to  1 in 
favor  of  the  proposition. 

Mr.  Smith.  That  is  correct.  The  actual  vote  in  favor  of  proposi- 
tion 14  was  4,526j000,  rounded,  to  2,393,000  against,  which  is  65.4  per- 
cent in  favor  against  34.6  percent  against;  a.  2 to  1 ratio. 

Mr.  Autry.  Thank  you  very  much. 

Mr.  Smith.  All  38  of  Calif orniaV  congressional  districts  voted  yes 
except  the  21st  Congressional  District  which  includes  Watts  in  qur 
area.  Incidentally,  the  21st  is  Congressman  Hawkins’  district,  and 
that  went,  no  91,000,  yes  28,000,  about  a 3 to  1 loss  in  that  congressional 
district. 

Mr.  Autry.  Thank  you,  gentlemen. 

(Whereupon,  at  4:20  p.m.  the  subcommittee  adjourned  subj’ect  to 
the  call  of  the  Chair.) 

(The  documents  referred  to  in  Mr.  Smith’s  testimony  follow:) 

Equal  Rights  Handbook,  for  Mehbeh  Real,  Ear  ate  Boards,  California  Beal 
Estate  Association,  Bos  Angeles,  Calif.,  Mat  1965 

(This  handbook  was  approved  for  publication  by  the  directors  of  the  Califor- 
nia Beal  Estate  Association  March  13,  1965.  Prepared  by  the  OBEA  Equal 
Eights  Committee,  Robert  G.  Adamson,  .Chairman.) 

t r 

Foreword 


The  California  Beal  Estate  Association  dedicates  this  handbook  In  the  spirit 
of  earnestly  seeking  equal  opportunity  for  al)  In  the  acquisition  and  use  of 
real  estate  In  California.  ; 

The  Equal  Rights  Committee  Of  OBEA  has  prepared  this  handbook  for  use  by 
local  boards  to  give  them  guidance  in  this  field,  and  recommends  implementa- 
tion of  the  policies  and  guidelines  contained  herein,  so  fcha^  a unjfledt  positive 
policy  may.  prevail  throughout  the  Stata-amon^  our  Realtors  and  so  fhat  we 
may' set  li  good  example  in  this  sensitive  field.  ’ 1 / ’ . 

OBEA  reaffirms  its  fundamental  belief  that  deprivation  of  historic  rights  of 
real  property  owners  by  legislative  acts  would  be'stepplpg  atones  toward  govern- 
/ ■ 1 
/ ” < / / 
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mental  control  of  real  estate  and  diminution  of  freedom  lnAmeriea._ratbey|th*n 
steps  toward  progress.  CBBA  reofllrnui  Its  belief  that  .voluntary  effpi*t8  tp.bejp, 
resolve  minority  bousing  problems,, Buch  as  set  forth  in  this  bendljo’ok,,  wjij.  gen- 
ttlnely  lead  .the  way  toward,  more  meaningful,  harmonious  pod  tasting;  progress 
that  could  ever  be  achieved  through  force  of  government  action,../  , ; , , j.’j ..  . 

"Under  all  lies  the  land.”  Realtors  , are  ever  cognisant  of  .the  profoundness 
of  that  simple  statement;  also  the  significance,  of  land.aso; in  America*) ;;  E<iua^ 
opportunity  in  its  acquisition  and  use,  parallel  with  continuance  of  American 
freedoms.  Is  fundamental  and  consistent  ‘.with  'CRB A policies.  Realtors, ^yrili 
carry  this  banner  forward,  along  with  the  torch  of  freedom  and  liberty, 

• ' • : ' f j - ■ ■■  = •' f • f . . 1 ■!-;  is:  :o  ■[  . ! 
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CBBA  EqtJAL  HTOHT8  COMMITTEE  FUNCTIONS 

The  California  Real  Estate  Association  believes  that  the  only  long  term  gains 
for  equal  housing  opportunities  will  be  through  voluntary  action  of  the  housing 
industry. and  the  public.  It  Is  to  Implement  such  belief  that  formation  of  Equal 
Rights  Committees  within  memjjer  ' boards  of  CREA  is  recommended,1  This 
handbook  is  prepared  as  a guide  for*  the  use  of  local  boatd  Equal  Rights  Com- 
mittees. 

It  is  a basic  premise  of  the  committee  In  its  work  that  mutual  cooperation  and 
voluntary  acceptance  of  responsibility  by  the  individual,  the  property  owner; 
the  Realtor,  salesman  and  the  community  in  solving  current  minority  housing 
problems  are  the  keys  to  any  meaningful  gains  toward  a permanent  solution.  The' 
committee  is  organized  to  function  for  education.  Information,  policy  recom- 
mendations and  guidelines.  It  is  not  organized  to  support  of  oppose  nny  legis- 
lation, The  committee  is  comprised  of  SO  members  from  all  parts  of  the  state, 
and  with  varying  attitudes  on  minority  hodsing  issues,  to  give  a good  cross  cur- 
rent of  opinion,  and  an  anticipated  sound  approach  to  resolving  such  issues. 

It  is  suggested  that  each  member  board  form  an  Equal  Rights  Committee  de- 
signed similarly  to  the  CBBA  committee.;  also  that  each  CREA  district  do  like- 
wise, so  that  excellent  communication  lines  may  prevail  between  these' levels  of 
activity,  and  so  that  local  boards  and  districts  may  be  better  advised  and  pre- 
pared  to  cope  with  minority  homing  problems.  . 

Purposes  of  OBEA  Equal  MtgKtk  Oemikitiee  . ' 

1.  Inform  and  assist  members  of  the  Association,  in  their  understanding  and 
responsibilities  in  giving  equal  services  to  all  clients. 

2.  Inform  and  assist  member  real  estate  boards  in  their  understanding  oi| 
CREA  policy  regarding  their  responsibility  in  evaluating  applicants  for  Realtor 
membership  without  regard  to  race,  color,  religion,  or  national  origin. 

3.  Inform  aud  assist  member  boards  in  understanding  how  to'  meet  with 

leaders  of  responsible;  groups  or  organizations  for.  the  purpose  of  establishing 
a cooperative  and  harmonious  relationship  in  the  fields  of  property  rights1  and 
other  Individual  human  rights.  . V ’ 

CREA  itandarH  committee  etruoture  should  housed 
The  standard' ORBA  cointhlttee  structure  provides  for  a chairman,' two  vice- 
chairmen  and  not  more  than  47  additional  members,  making  a limit  of  60  in  all. 

A Steering  committee  of  not  more  than  15  may  be  designated  from  these  mem- 
bers. The  total  number  of  members  appointed  to  the  local  board  .committee 
will  probably  vary  according  to  the  Size  of  the  board,  In  no  case,  however,  do 
we  recommend  more  than  50  members.  ' ' ' >'•  • 

Operation,.  . , ' 

1.  Policy  for  the  State  Committee  shall  beformulated  by  the  ^Steering  Com- 

mittee,: subject  to  approval  of  the  full  committee  and  the  CREA  , Board  ..of 
Directors,  . .. 

2.  State  policy  Is  recommended  to  local  board  .committees, 
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' 8.1  The  member  board  committee  Should  meet  and 'Operate  within  Its  juris- 
dictional area,  or  upoh  meeting  and  agreement  with  other  boards  on  particular 
Piatters  may1,  operate  on  a district  or  cdunty  or  other  unit  level. 

; 4.1  CREA  Committee  will  disseminate  infomation  to  all  levels  about  equal 
rights  activities.  ' 

5.  Member  boards  may  submit  recommendations  on  matters  of  policy  aud 
Information  to  the  CREA  committee.  < 

1 ; "i ■ ! I ' 

- RECOMMENDATIONS  AND  SUGGESTIONS  VOR  POSSIBLE  .LOCAL  BOARD  ACTION 

3,  Form  Equal  Rights  Committee. 

a.  Meet  with  other  Equal  Rights  Committees  in  the  district  for  Inter- 
change of  Information. 

2.  Adapt  Information  from  CREA  Equal  Rights  Committee  for  local  use,. 

3.  Make  available  CREA  Equal  Rights  publications  to  Individual  members 
so  that  they  might  be  apprised  of  OREA  and  NARBB  minority  housing  policies, 

4.  Gain  preparedness  for  meetings  with  responsible  organisations  wishing  to 
discuss  possible  minority  housing  problems  of  the  area : 

a.  Make  inquiries  when  asked  for  a meeting  to  determine  If  It  Is  a 
responsible  group  and  get  the  group’s  suggestions  for  an  agenda  before 
agreeing  to  a formal  meeting.  If  only  one  local  board  is  Involved,  have 
an  Equal  Rights  Committee  member  make  the  Inquiries.  If  on  entire 
CREA  District  is  an  Interested  party,  have  the  District  representative 
make  the  Inquiries. 

5.  Hold,  educational  meetings  at  local  boards  covering  the  Code  of  Practices, 
CREA's  counsel’s  legal  opinions,  and  other  phases  of  the  Equal  Rights  Com- 
mittee’s work. 

8,  prepare  publicity,  releases  for  local  board  dissemination  to  local  news 
media. 

7.  Report  to  CREA  Equal  Rights  Committee,  via  district  representative,  local 
board . problems,  methods  of  resolving  problems,  and  other  activities  in  this 
field;  also  make  suggestions  to  the  State  Committee  for  activity  at  that  level, 
so  that  "grass  roots”  thinking  may  influence,  the  State  Committee's  work. 

Example  os*  Code  or  Practices 

(Recommended  Form  for  Adoption  by  Member  Boards) 

The  ' Board  Of  Realtors  subscribes  to  the  policy  that  a 

favorable  public  attitude  for  equhl  opportunity  In  the  acquisition  of  housing  can 
best  be  accomplished  through  leadership,  example,  education  aud  the  mutual 
cooperation  of  the  real  estate  industry  and  thd  public. 

The  following  is  hereby  stated  as  the  Code  of  Practices  of  the 

Board  of  Realtors : 

1.  It  Is  the  responsibility  of  a Realtor  to  offer  equal  service  to  all  clients 
without  regard  to  race,  color,  religion,  ofc  national  6Mgin  in  the  sale*  purchase; 
exchange,  rental,  orlease  of  real  property. 

a.  A Realtor  should  stand  ready  to  show  property  to  any  member  of 
any  racial,  creedal,  or  ethnic  group. 

A Realtor  has  a legal  and  .ethical  responsibility  .to  receive  all  offers 
■ ; and  to  communicate  them  td  the  .property  owner.  The  Realtor  being  but 
an  agent,  the  right  of  declSiofr  must  be  With  the  property  .ovimer, : 
c.  A Realtor  should  exert  his  besb  efforts  to  conclude  the  transaction. 

2.  Realtors,  Individually  and  .collectively,  in  performing  .their  agency  func- 
tions have  no  right  or  responsibility  to  determine  the,  facial,  creedal,  or  ethnic 
composition  of  any  neighborhood  or  any  part  thereof.  , 

a.  A Realtor  shall  not  advise  property  owners  to  incorporate. in  a listing 
. of  property  an  exclusion  of  sale  to  any  such  group,  , 

b.  A Realtor  may  take  a listing  which  insists,  upon. such  exclusion,  but 
only  If  It  is  lawfully  done  at  the  property  owner's. instance  without  any 
Influence  whatsoever  by  the  agent. 

3.  Any  attempt  by  a Realtor  to  solicit  or  procure  the  sale  or  other  disposition 
in  residential  areas  by  cotidUCt  intended  to  implant  fearS  in  property  owners 
based  upon  the  actual  or  Anticipated  Introduction  of  a minority  group  into  an 
area  shall  subject  the  Realtor  to  disciplinary  action.  Any  technique  that  induced 
panic  selling  la  a violation  of  ethics  and  must' be  strongly  condemned.' 

/■  - i 
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. 4.  Each  Realtor' should  feel  completely'  free  to  enter  Into  a broker-client  rela- 
tionship with  personsof  flnyrace,creed,  or  ethnic,  group. 

a.  Any  conduct  Inhibiting  said  relationship  le  a specific  violation  of 
Article  of  the  rules  and  regulations  of  this  board,  and  shall  subject 
the  violating  Realtor  to  disciplinary  action.'  . 

NAREB  Poucy  o»  Uinobity  Hovel  no 

(The  following  is  the  complete  text  of  the  statement  of  policy  adopted 
by  NAREB’s  board  of  directors  pn  the  rights  and  duties  of  members  in 
real  estate  transactions — particularly  those  pertaining  to  the  housing 
of  racial,  creedal,  and  ethnic  groups.  Italics  added.) 

The  National  Association  of  Real  Estate  Boards  la  cognizant  of  the  fact  that 
Its  members  and  member  hoards' hare  been  presented  with  inany  questions  per- 
taining to  the  housing  of  racial,  creedal,  and  ethnic  groups,  and;  therefore,  the 
Assoclatlon.adopte  the  following  statement  of  policy  and  conduct  concerning  the 
Realtor-client  relationship  in  oiir  free,  market  regardless  of  any  racial,  creedal, 
or  ethnic  group  problems,  whether  existent  or 'hot: 

1.  Being  agents.  Realtors  Individually  and  collectively,  in  performing  their 
agency  functions,  have  no  right  or  responsibility  to  determine  theraoiaf,  creedal, 
or  ethnio  composition  of  any  area  or  neighborhood  or  any  part  thereof. 

2.  No  Realtor  should  assume  to  determine  the  suitability  or  eligibility  on 
racial,  creedal,  or  ethnic  grounds  of  any  prospective  mortgagors,  tenant,  or  pur- 
chaser, and  the  Realtor  should  'invariably  submit  to  the  client  all  written  offers 
made  by  any  prospect  In  connection  with  the  transaction  at  hand.  : 

3.  A Realtor  should  be  free  to  c onuuunkate  to  his  elicnt  all  factual  data  which 

the  Realtor  believes  to  be  germane  to  the  formulation  of  an  informed  decision 
by  his  client  ( 

4.  The  property  owner  whom  the  Realtor  represents  should  have  the  right  to 
specify  In  the  contract  of  agency  the  terms  and  conditions  thereof, And  corre- 
sponding, the  Realtor  should  have  the  right  and  diity  to  represent  such  owner 
by  faithfully  observing  the  terms  and  conditions  of  such  agency  free  from 
penalty  or.  sanction  for  so  doing. 

6.  As  to  the  receipt  and  handling  of  an  offer  in  the  typical  broker-client  re- 
lationship, wherein  the  decision  to  deal  or  not  to  deal  rests  with  the  client,  the 
Realtor  may  properly  regard  Ms  responsibility  to  be  discharged  when  he  shall 
have  transmitted  each  offer  to  his  client  for  decision. 

6.  Upon  acceptance  by  the  Realtor's  client  of  any  offer,  the  Realtor  should 
exert  his  best  efforts  to  oowhide  the  transaction  irrespective  of.  the  race,  creed, 
or  nationality  of  the  offeror. 

7.  Each  Realtor  should  feel  completely  free  to  enter  into  a broker-client  re- 
lationship with  persons  of  any  race,  creed,  of  ethnic  group: 

8.  Realtors  may  property  oppose  any’  attempt  by  force  of  law  to  withdraw  from 
property  owners  the  right  freely  to  determine  with  whom  they  will  deal  with 
respect  to  their  property,  irrespective  of  the  reason  therefor,  and  any  law  or 
regulation  which  wbuld  operate  to  prevent  o real  estate  broker  from  representing 
any  property  owner  or  faitbftilly  abiding  by  the  terms  and  conditions  of  any 
agency  stipulated  by  the  property  owner. 

9.  Realtors  should  continue  to  condemn  any  attempt  by  persons,  licensed  or 
unlicensed,  within  or  without  the  real  estate  business,  to  solicit  or  procure  the 
sale  or  other  disposition  of  real  estate  th  residential  areas  by  conduct  intended 
to  implant  fears  in  property  owners  based  upon  the  actual  or  anticipated  intro* 
Auction  of  any  racial,  reUgfotts,  or  ethnic  group  into  such  areas.  In  the  event 
that  a Realtor’s  counsel  is  sought  By  nClIetft  with  respect  to  property  situated  In 
an  area  or  neighborhood  which  la  undergoing  of  which  Is  about  to  undergo  transi- 
tion in  terms  of  occupancy  by  members  of  racial,  creeddl,  or  ethnic  groups,  the 
Realtor  should  take  particular  cate  to  fender  objective  advice  and  to  urge  upon 
the  client  that  the  latter  decide  with  fespedt  to  the  disposition  of  his  property 
without  undue  haste  and  only  after  sober  reflection.  On  the  other  hand.  Realtors 
may  property  oppose  any  measures  of  efforts,  which  have,  or  may  have,  the  affect 
of  censoring  or  abridging  the  right  of  a broker  fully  to  advise  his  client,  In  such 
matters,  as  to  all  factors  which  the  broker  in  good  faith  believes  to  be  relevant 
to  an  Informed  decision  by  his.  client. 

10.  Realtors  should  endeavor  to  inform  the  public,  religious,  and  civic  groups 
that  enhanced  opportunity  for  the  acquisition  of  private  housing  by  minority 
groups  niust  Qf  necessity  depend , upon  the  attitudes  of  private  property  owners 
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ait#  not  upon  real  estate  brokers,  who  are  the  marketing  ihedia;  that  the  right 
of  property  owners  freely  to  determine  with  whom  they  will  deal  is  a right 
fundamental  In  the  American  tradition;  that  the  real  estate  broker  cannot  fairly 
be  utilized  in  his  agency  function  as  a means  for  accomplishing  the  withdrawal 
of  the  right  of  free  decision  from  the  property  owner;  that  the  broker  fully  per- 
forms his  legal  and  social  resiwnsibilities  when  he  faithfully  engages  to  find  a 
purchaser  acceptable  to  his  principal ; and  that  real  estate  brokers  should  not 
be  expected  to  inhibit  or  promote  ‘'open  occupancy”  housing,  this  being  a matter 
to  be  resolved ' between  prospective  buyers  and  Sellers  of  private  residential 
real  property  and  not  by  real  estate  brokers  functioning  as  the  marketing 
intermediary. 

Property  Owners’  Bnx  or  RiUhts 


. In  1789,  the  people  of  America  were  fearful  that  Government  might  restrict 
their  freedom.  The  first  Congress  of  the  United  States,  in  that  year,  proposed 
a Bill  of  Rights:  ■ ■ ..  *. 

The  Bill  of  Rights,  essentially,  tells  the  Government  what  It  cannot  do.  The 
statements  comprise  the  first  ten  amendments  to  the  United  States  Constitution. 

The  B1U  of  Rights  has  hnd  a profound  impact  upon  the  history  of  the  World. 

Forty  million  immigrants  gave  up  much  to  come  to  this  land,  seeking  something 
promised  here— and  only  here.  Many  countries  have  abundant  natural  re- 
sources, vast  vacant  lands  and  climate  as  good  as  America. 

They  came  hero  for  the  promise  of  security— the  promise  of  freedom— for  the 
precious  right  to  live  as  free  men  With  equal  opjk>rtunity  for  all. 

In  July  of  1888,  a new  guarantee  of  freedom  was  ratified.  Its  purpose  was  to 
guard  against  b«mnn  slavery.  Its  guarantees  were  for  the  equal  protection  of 


all.  . , 

Thisnew  guarantee  of  freedom  is  the  14th  Amendment  It  reads,  in  part,  as 

"No  state  shall  mate  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States  ; nor  shall  any  state  deprive  any  per- 
son of  life,  liberty  or  property,  without,  due  process  of  law;  nor  deny  to  any 
person  within  Its  jurisdiction,  the  equal  protection  of  the  laws.” 

The  vital  importance  of  these  federal  laws  was  re-emphasized  in  a recent 
statement  of  the  Chief  Justice  of  the  United  States  in  which  he  urged  the  reten- 
tion of  “Government  of  laws  in  preference  to  a Government  of  .men,” 

Today;  the  rights  and  freedom^  of  the'  individual  American  property  owner  are 
being  eroded.  This  endangers  the  rights  and  freedoms  pf  all  Americana.  There- 
fore, a Bill  of  Rights  to  protect  the  American  property  owner  Is  needed. 

It  is  self-evident  that  the  erosion  of  these  freedoms  will  destroy  the  free  enter- 
prising individual  American , 

It  Is  our  solemn  belief  that  the  Individual  American  property  owner,  regard- 
less of  race,  color  or  creed,  must  be  allowed,  under  law,  to  retain : 

1.  The  right  of  privacy. 

' 2.  The  right  to  choose  his  own  friends.  . 

' 3.  The  right  to  own  and  enjoy  property  according  to  his  own  dictates. 

4.  The,  right  to  occupy  and  dispose  of  property  without  governmental  inter- 
ference hi  accordance  with  the  dictates  of  his  conscience. 

5.  The  .right  of  all  eq  pally  to  en  joy  property  without  Interference  by  laws  giv- 
ing special  privilege  to  niiy  group  or  grodps.  ' - • 

d.  The  right  to  maintain  what,  in  his  opinion,  nre  congenial  surroundings  for 

tenants..  • . s . 

7.  The  right  to  contract  with  a real  estate  broker  or  other  representative  of  his 
choice  and  to  authorize  him  to  act  for -him  according  to  his  instructions. 

8.  The  right  to  determine  the  accSeptpbfUty.and  desirability  of  any  prospective 

buyef  or  tenant  of  his  property.,  . , , 

9.  The  right  of  every  American  to  choose  who.  In  bis  opinion,  are  congenial 

tenants  in  any  property,  he,  owns — to.  maintain  the  stability  and  security  of  his 
income.  ■ . - . • 

10.  The  right  to  enjoy  the  freedom  to  accept,  reject,  negotiate  or, not  negotiate 

with,  others.  \ . ’ ■ • . . . , ... 

loss  of  . these  rights  diminishes  perspfial  Freedom  and  Creates*  springboard 
for  further  erosion  of  Liberty.  ’ I.  -•/ 

r.A 


r. 
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SVOOEqTED  NEWBRKLEASES  .,  , 

Activities  of  your  Equal  Rights  Committee  can  be  the  basis' for  news  stories 
for  your  local  paper.  Steps  you  take  to  iry'to^esolye  minority  hiraslijg  problems, 
either  alone  or  w|th  other  commtinlty’grou^  Ore  news;'  The ’public 'wants  to 
be  informed.  Theeditbrpf  ypiiy  , local  newspaper,  the  local  television1  and  radio 
stations,  all  want  to  keep  the  public  informed  lb  this  sensitive  area.  . 

Following  Is  a news  release  that  has,  Jb&en  used  successfully  by.  lobhl  boards 
in  California  to  announce  adoption  of  the  Code  of  Practices;  Two  typical  printed 
stories  based  on  this  iare  reproduced  following’ lt^y  ' 

Realtor  Board  Adopts  Equal  Opportunity  Housing  Policy 

Members  of  the  (noma  of  local  board)  are  pledged  to  a new  Code  of  Prac- 
tices promoting  “equal  opportunity”  in.  housing,  it  was  announced  today  by 
(name  of  local  board  president) , the  board's  president. 

The  Code  was  drawn  up  by  the  California  Estate  Association  and  recoup 
mended  to  all  CREA  member  local  real  estate  boards  for  adoption,  (last  naiite 
of  board  president ) said. 

■ "Leaders  of  our  association  felt- that. such  a Code  will  clarify  the  responsi- 
bilities-and  duties  of  the  Realtor  and  real  estate  salesman,  as  CREA.  and  our 
own  Board  sees  them,”  he  explained.  -mi--1 

“It  oIbo  stresses  our  belief  that  a voluntary  approach  can  solve  housing  prob- 
lems arising  from  the.  race, -color,  religion  or.  national:. origin  ofi  the  parties 
Involved.  . ... 

"We’re  going  to  do  everythlng.wo  can  to  nmke.it  work.’’  , . 

(The  Code  of  Practices  in  full,  as  adopted  by  the-local  board,  is  then,  inserted 
as  the  remainder  of  the  news  release,). 

{From  tli'o  La  Miradfi-Sniita  Fo  SptinKB  & Arteala  Zone,  Fel>.18,  1060]  , - ' 

"‘Equal  Rights*  hr HouStwO’PLtebOiSD  by  RzAntOna  HbreT 

. ' ' ■ ■ - <A:  ■> : ’ li  r ■■  i;;  j l-,  w ? v *:  = j!t  ; ^ \ i’ 

"Members  of  the1  Norwalk-Lg, Mirada  Board- of  - Realtors  are  pledged  to  a now 
code  of  practices  promoting. 'equal  opportunity’  in  bousing. ; ; 

“The  code  wns  drawn  np  by  the  California  Real  Estate  Association  and  recom- 
mended to  all  OREA ! member  local  irealr  estate,  boards  for  adoption,  .Jack  D! 
Hastings,  president  of  the  local  board,  said. 

- “ 'Leadens  of  our  association  felt- that  such  code  will  clarify  the  responsi- 
bilities and  duties  of  the  Realtor  and-,  real  estate  salesmen,  as  CREA  and  our 
own  board  sees  them,’ he  explained.  ..  .>■.  : :i.T  o; ... 

“ ‘It  also  stresses  our  belief  that  a voluntary  approach  can  solve-housing  prob- 
lems arising  from  the  race,  color,  religion,  or  national  origin  of  the  parties 
involved.  . t 

" ‘We're  going  to  do.  everything  we  can  to  make  It  work.’ 

“The  code  of  practtces,-as  adopted  by  the  group  provides : 

“‘The  Norwalk-La  Mirada  Board  of  Realtors  subscribes  to  the  policy  that  a 
favorable  public  attitude  for  equal  opportunity  In  the  acquisition  of.  housing  can 
beBt  be  accomplished  through  leadership,  example,  education  and  the  mutual 
cooperation  of  the  real  estate  industry  and  the  public.'-  ■ . ■ ■ . 

“This  Is  the  code  adopted  by  the  Norwalk-Ln  Mirada  Board  of  Realtors; 

“1.  It  Is  the  responsibility  pf  a -Realtor  to  offer  equal  service  to  ail  clients 
without  regard  to  race,  color,  religion,  or  national  origin  in  the  sale,  purchase, 
exchange,  rental* -or  lease,  of  real  property.  : 

“A  realtor  should  stand  read  to  show  property- to -any  member' of  any 
racial,  creedal  or. ethnic  group.-  ■ - ■■■.’.  -.} 

“A  Realtor  has  a legal  and  ethical  responsibility  to  receive  all  offers  and 
to  communicate  them  to  the  property  - owner.  - The  Realtor- being  but  an 
agent,  the  right  of  decision  must  be -with! the  property  owner.  - 
"A  Realtor- should  exert1  bis  best  efforts  to  conclude  the  transaction: 

■ “2.  Realtors*  individually  and  ColleotlVely*- in  perfo-tinJhg  their  agency  func- 
tions have  no  right. or  responsibility  to  determine  the  racial,  ereedal.-or  ethnic 
composition  of- any  neighborhood  or-ahy  part  thereof-  ’ ‘ ‘f  ■ 

■>;t  "A  Realtor  shall  not  advise  property  Owners  to  incorporate  In - a'  listing 
of  property  an  exclusion  of  sale  toahy  suchgfoup.; ; . -i  ; . ■ - ; , : / 


950 


CIVIL  RIGHTS 


"A  Realtor  may  take  a listing  which  insists  upon  such  exclusion,  but  only 
if  it  Is  lawfully  done  at  the' property  owners  instance  without  any  Influence 
whatsoever  by  the  agent, 

"8.  Any  attempt  by  a Realtor  tor  solicit;  or  procure  the  sale  pr other  disposition 
In  residential  areas  by  conduct  intended:  to  itnplant  fears.  In  property  owners 
based  upon  the  actual  or  antlclpated'lntroductlbn  of  a minority,  group  into  t;n 
area  shall  subject  the  Realtor  to  disciplinary  action.  Any  technique  that  Induces 
panic  selling  Is  a violation  of  ethics  and  must  be  strongly  condemned. 

“4.  Each  Realtor  should  feel  completely  free  to  enter  into  a broker^ilent 
relationship  with  persons  of  any  race,  creed  or  efchiiic  group.  " " ■ 

"Any  conduct  inhibiting  said  relationship  is  a specific  violation  of  article 
XVIII  of  the  rules  and  regulations  of  this  board,  and  shall  subject  the  violating 
Realtor  to  disciplinary  action.” 


[From  the  Bakersfield  Californian,  Feb.  18, 10GB] 

"Realtt  boabd  backs  ‘Equal  OrpoBTUNTrr*— voluntabx  Approach  on  Housing 
Pboblehs  Pledged  in  New  Code 

"Members  of  the-  Bakersfield  Realty  Board  are  pledged  to  a new  code  of 
practices  promoting  ‘equal  opportunity*  in  housing,  it  was  announced  today  by 
Board  President  Ralph  P.  Zellers. 

"The  code  was  drawn  up  by  the  California  Real  Estate  Association  and  recoin, 
mended  to  all  CUBA  member  local  boards  for  adoption,  Zellers  said. 

“ ‘Leaders  of  our  association  felt  that  such  a code  will  clarify  the  responsi- 
bilities and  duties  of  the  Realtor  and  real  estate  salesman,  as  CRBA  and  bur 
own  board  sees  them,1  he  explained. 

‘“It  also  stresses  our  belief  that  a voluntary  approach  can  solve  housing 
problems  arising  from  the.  race,  color,  religion  or  national  origin  of  the  parties 
Involved. 

*“We  are  going  to  do  everything , we  can  to.make.lt  work,*  Zellers  added. 
"The  Bakersfield  Realty  Board  subscribes  to  the  policy  that  a favorable 
public  attitude  for  equal  opportunity  In  the  acquisition  of  housing  can  best  be 
accomplished  through  leadership,  example,  education  and  the  mutual  cooperation 
of  the  real  estate  industry  and  the  public. 

"Zellers  said  the  following  Is  the  adopted  Code  of  Practices  of  the  Bakersfield 
Realty  Board:  , , „ . 

1.  It  is  the  responsibility  of  a Realtor  to  offer  equal  service  to  all  clients 
without  regard  to  race,  color,  religion  or  national  origin  In,  the  sale,  purchase, 
exchange,  rental  or  lease  of  real  property. 

"a.  A realtor  should  stand  ready  to  show  property  to  any  member  of  any 
racial,  creedal  or  ethnic  group.1 

"b.  A realtor  has  a legal  and  ethical  responsibility  to  receive  all  offers 
and  to  communicate  them  to  the  property  owner.  The  Realtor  being  but 
an  agent,  the  right  of  decision  must  be  with  the  property-  owner. 

"c.  A realtor  must  exert  his  best  efforts  to  conclude  the  transaction: 

"2,  Realtors,  Individually  and  collectively,  in  performing  their  agency  duties, 
bave  no  right  or  responsibility  to  determine  the  racial,  'creedal  or  ethnic  com* 
position  of  any  neighborhood  or  any  part  thereof. 

"a.  A realtor  shall  not  advise  property  owners  to  Incorporate  in  a listing 
of  property  an  exclusion  of  sale  to' any  such  group.  • 

"b.  A realtor  may  take  a llsting  which  insists  upon  such  exclusion,  but 
only  If  it  Is  lawfully  done  at  the  property  owner’s  Instance  without  any 
Influence  whatsover  by  the  agent. 

“3.  Any  attempt  by  a Realtor  to  solicit  or  procure  tie  sale  or ‘other  disposition 
fn  residential  areas  by  conduct  intended  to  implant  fears1  in*  property  owners 
based  upon -the  actual  or' anticipated  introduction  of  a minority  group  Into  an 
area  shall  subject  the  realtor  to  disciplinary  action.  Any  technique  that  Induces 
panic  selling  Is  a violation' of  ethics  and  must  be  strongly  condemned. 

"4.  Bach  realtor  should  feel  completely  free;  toentorinto  a-: broker-client 
relationship  witt\  persons  Of  any  race,  creed  of  ethnic-  group. 

“a.  Any  conduct  inhibiting  said  relationship  Is  a specific  violation  of  the 
rules  and-  regulations  of  the  -Bakersfield  Realty  Board  and  shall  subject  the 
violating  Realtor  to  disciplinary  action/’  i - . ']  ■ 

t ■ ' ' 
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(From  the  Balloae  Californian,  Jan,  6, 198B] 


■7.- 


’//Board  of  Realtors  Commended— Clerotmen  Adopt  Fajb  Housing  Views 

'‘‘The  clerical  community  of  Salinas  has  adopted  without  dissenting  vote  or 
vitice  a statement  of  principles  on  fair  bousing  and  commendation  for  the  Salinas 
Rpnrd  of  Realtors  position  on  equal  opportunity  in  the  acquisition  of  housing. 

“Both  statements  were  adopted  by  the  Salinas  Ministerial  Assoclation/Roman 
Catholic' clerics  and  the  Rabbi  Abraham  Haselkorn  who  endorsed  tbe  action 
la  principle.’ 

(“In  relation  to  the  Board  of  Realtors*  with  whom  many  of  the  ministers  were 
Indisagreement  during  the  recont  campaign  to  repeal  the  Ruinford  Fair  Housing 
Act,  the.mlnlsters  stated: 

“ ‘The  clergy  of  Salinas  commends  tbe  action  taken  by  the  Salinas  Board  of 
Bgiltors  which  subscribes  them  to  n policy  which  seeks  to  accomplish  through 
leadership,  example,  education  and  mutual  cooperation  with  the  public  a favor* 
aple  attitude  for  equal  opportunity  in  the  Acquisition  of  housing. 

" ‘The  clergy  also  looks  with  favor  upon  the  adoption  of  a consequent  code  . 
of  .practices  which  seeks  to  effect  that  policy  of  tbe  Board  of  Realtors.' 

[.“In  n separate  action  the  ministers  adopted  a statement  of  principles  on 
4}r  housing  acquisition  opportunities  which  marked  the  healing  of  a breach  in 
their  own  ranks  opened  during  the  Proposition  14  fight. 

“Core  of  the  statement  is  contained  in  a paragraph  stating,  ‘We  believe  that 
every  person  has  the  right  to  acquire  a borne  in  Salinas  without  restrictions 
njqlch  are  based  on  race,  religion  or  national  origin.1 


j/  Other  Points 

“Tbe  statement  says  further: 

“ ‘We  believe  there  to  be  a high  level  of  fair  mindedness  in  Salinas  equal  hous- 
ing opportunities  nnd  pledge  ourselves  to  work  toward  total  freedom  in  housing 
ofcrortunities  as  the  community  grows. 

‘We  believe  it  to  be  in  the  best  interest  of  our  community  that  all  persons : 
of  good  will  actively  seek  to  bring  about  this  freedom  of  opportunity  in  housing.’ 

.“The  ministers  did  not  confine  themselves  to  statements  of  principles:  in  this 
vitjtf  area  of  social  Justices,  but  also  outlined  a program  of  action  to  be  Im- 
planted locally  In  carrying  out  the  enunciated  principles. 


“Two  Portions 


“They  indicated  the  plan  of  action  would  be  carried  out  in  cooperation  with 
the  Realtors.  The  action  program  Is  divided  into  two  major  portions,  education 
im  housing  assistance. 

“Under  education,  the  ministers  propose  to  develop  a speakers  bureau  to 
dtocuss  equal  housing  opportunities  before  meetings  of  civil  groups;  study 
experience  of  bousing  pattern  ‘in  this  community  and  others’  and  make  results 
of  these  studies  available  to  guide  future  local  action ; and  maximum  utilisation 
of  all  news  media.  , 

“Direct  Action 

“The  housing  assistance  portion  of  tbe  program  promises  direct  action  in  the 
field  of  housing  opportunities,  The  ministers  pledge  themselves  to  ’maintain 
continued  liaison  with  the  Salinas  Board  of  Realtors  and  seek  to  open  additional 
dpors  of  cooperation.’ 

“In  addition,  (hey  propose  a ‘concentrated  effort  . , , In  neighborhoods  where 

Kons  of  minority  groups  are  moving  lu.’  For  these  neighborhoods  the  min- 
’s propose  a three-point  program. 

“This  program  would  be  designed  to : ‘Find  persons  in  that  neighborhood  who 
wiu  welcome  and  assist  the  new  arrival;  Inform  such  persons  of  pertinent  ex- 
perience elsewhere;  and  encourage  such  persons  to  share  their  feelings  with 
neighbors.' 

.’be  Christian  ministers  concluded  their  combined  statements  of  principles 
tltd  proposed  action  by  saying : ‘We  would  dedicate  ourselves  to  continued  study 
of  housing  patterns  and  relations  and  to  seek  cooperative  solutions  to  problems 
irjrich  may  arise.  We  so  act  ynltedly  mindful  of  Christ's  high  priestly  prayer 
that  we  may  all  be  one.'  ” ■■■■> 
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There  Will  be  occasions  when  members  of  your  Equal  Rights  Committee  are 
called  upon  to  explain  its  purpose  before  local  groups.  This  should  be  encour- 
aged. Kiwanfs,  Lions,  Optimists,  Chambers  of  Commerce,  PTA,  and  similar 
clubs  and  associations  are  constantly  looking  for  timely  topics  for  programs. 
Contact  their  program  chairmen.  Offer  to  speak  before  them.  Such  appearances  , 
are  newsworthy  and  can  be  reported  to  local  news  media  through  & Pews  release, 
similar  to  the  following : 

For  further  information  contact : (name)  FOR  RELEASE) 

Phone:  (phope number)  (date)  i>i- 

(name  of  speaker)  spoke  before  the  (name  of  ohtb  or  assn.)  today  (yesterday) 
explaining  the  purpose  of  the  (name  of  local  board’s)  Equal  Rights  Committees 
“This  new  committee,”  he  said,  “was  formed  to  try  to  hblp  solve  voluntarily*1 
problems  that  sometimes  arise  among  minority  groups  seeking  housing. 

“We  believe  voluntary  acceptance  of  responsibility  by  individual,  tlie  , 
erty  owner,  the  Realtor,  and  the  community  is  the  bey  to  any  solution  over  thjp 
long  term.  We  are  ready  to  meet  with  lenders  of  recognized  and  responsible" 
church  and  civic  groups  at  any  time  to  discuss  such  solutions."  . 

(speaker’s  last  name ) said  the  real  estate  board's  "Code  of  Practices,  adopted 
early  this  year,  reaffirms  that  board1  members  will  "offer  equal  services  to  all, 
clients  without  regard  to  race,  color,  religion,  or  national  origin,  in  the  sale, 
purchase,  exchange,  rental  or  lease,  of  real  property." 

He  also  pointed  out,  however,  that  the  ultimate  decision  ns  to  whom  a property 
owner  will  sell  or  rent  rests  with  the  property  owner,  not  the  reftl  estate  agent 
“There  Is  a great  deal  of  work  to  be  done,"  he  said,  “to  examine  the  problem 
if  and  when  it  exists.  It’s  a process  of  education  on  both  sides.  We're  ready  to 
do  our  part  among  our  members  in  bringing  about  a better  understanding  ana 

solution.”  ^ 

Suggested  phofebtx  Management  Dibecutve 


( A sample  of  one  form  by  a Realtor  member  given  to  his  associates. ) ^ 

BULLETIN  to  Staff  of  — — — Realty  Company 

With  the  addition  of  Section  26,  Article  1 (Proposition  14)  to  the  California’ 
Constitution,  we  feel  It  necessary  to  clarify  certain  matters  in  order  to  make 
sure  there  is  no  possible  misunderstanding  by  any  member  of  our  Staff  as  to  dirt' 
responsibilities  and  duties  in  the  management  of  property  and  service  to  oar 

clients.  . , , . 

Consequently,  each  member  of  our  Staff  is  directed  to  rend  this  memo  and  to 
sign  and  return  one  copy  for  our  file.  Please  read  it  carefully  before  signing. 

1.  As  we  understand  the  law,  while  most  owners  are  relieved  from  Juris- 

diction, discrimination  because  of  race,  color,  religion  of  national  ancestry, 
is  still  contrary  to  the  public  policy  of  the  State  of  California  and  licensees 
of  the  Stn  te  a re  obliged  to  give  equal  services  to  all.  .... 

2.  Such  discrimination  is  contrary  to  the  policy  of  our  company,  and  ftll 
Stnff  members  are  cautioned  against  any  such  discrimination  In  tenant 
selection.  The  only  exception  to  this  rule  would  bo  in  Such  in  stances  that 
you  are  ndvispd  in  writing  by  management  that  an  owner  who  may  lawfully 
do  so  has  given  us  a written  Instruction  in  the  matter.  To  date,  no  owner 
of  property  we  manage  has  given  us,  such  an  instruction. 

3.  You  are  reminded  that  each  tenant  applicant  is  to  be  required  to  sign;! 

the  same  credit  application  form ’and  each  is  to  be  processed  in 'the  sti£pe> 
manner,  exactly  as  per  our  present  policy.  .vr.u 

4.  Nothing  In  this  directive  is  tq ‘imply  that  minority  tenants  should  be 

given  less  scrutiny  than  members  of  a minority  race;  nor  are  they  to  Mi 
given  more.  . . . ■ m;. 

C.  Our  obligation  to  owners  is  to  continue  to  procure  good  tennnts  of 
whatever  race,  and  this  we  must  continue  to  do.  ii1 

6.  If  yon  hnve  any  question  about  policy,  contact  your  account  executive.; 

immediately,  or  the  undersigned,  / ;tio 

7.  Sign  and  return  the  enclosed,  copy  for  our  record.  , 


President 


I have  carefully  read  the  above  and  will  comply. 


CIVIL  RIGHTS  953 


Legal  Opinions 

Following  are  answers  by  Gibson,  Dunn  & Crutcher,  attorneys  to  questions 
submitted  to  them  with  respect  to  the  practice  application  Of  new  Section  20, 
Article  I of  the  California  Constitution  (Proposition  14) . For  convenience,  all 
references  to  the  term  "real  estate  broker”  or  “broker”  also  apply  t'p  real  estate 
salesmen,  since  the  broker  is  responsible  for  his  salesmen's  conduct. 

1.  TF/tflt  provisions  of  the  Unruh,  Hawkins  and  Rumford  Acts  still  apply  to 
California  property  owners  and  real  estate  brokers,  and  how  can  the  real  estate 
broker  avoid  violating  any  of  such  remaining  provisions? 

Answer.  Since  the  Bumford  Act  Itself  incorporated  and  thus  supplanted  the 
Hawkins  Act,  the  above  question  will  be  deemed  to  refer  only  to  the  effect  of 
the  new  initiative  constitutional  amendment  upon  the  Rumford  Act  of  1063.nnd 
the  Unruh  Civil  Rights  Act  as  amended  In  1001.  So  construed,  the  questions  are 
answered  by  the  opinion  of  this  office  dated  December  1, 1004  and  entitled  "Effect 
of  New  Section  26,  Article  I of  California  Constitution  on  the  Unruh  Civil  Rights 
and  Rumford  Acts."  (See  Appendix  I) 

Of  prime  Importance  to  Realtors  is  the  fact  thnt  carrying  on  the  occupation 
of  n real  estate  broker  constitutes  the  carrying  on  of  a "business”  under  the 
Unruh  Act,  and  the  new  initiative  constitutional  amendment  does  uot  purport 
to  change  that  fact.  Accordingly,  brokers  must  pot  themselves  discriminate  in 
affording  their  services  on  grounds  of  race,  color,  religion,  ancestry  or  national 
origin.  The  right  of  refusal  to  sell  or  rent  Is  that  of  the  owner  of  residential 
real  property  and  his  authorized  representatives  acting  on  his  instructions,  end 
the  broker  should  protect  himself  by  limiting  his  activities  to  carrying  but  the. 
instructions  of  that  owner,  whatever  they  may  be. 

2.  Are  there  any  penalties  for  violations  of  any  latoi  on  the  looks  not  nullified 
ly  Proposition  1$? 

Answer.  .The  answer  above  recites  the  extent  to  which  the  Unruh  and  Rumford 
Acts  are  nffected  by  the  new  constitutional  amendment  njid  the  extent  to  which 
suph  statutes  are  yet  operative.  As  indicated,  neither  of  the  statutes  is  entirely 
abrogated ; and  since  each  of  such  statutes  provides  penalties  for  violations,  the 
answer  to  this  question  must  be  in  the  affirmative.  There  are  still  penalties  for 
violations  of  the  Unruh  Act  and  Rumford  Act  insofar  ns  such  Acts  have  pot 
been  superseded  by  the  new  constitutional  amendment:. 

3.  By  reason  of  the  passage  of  the  coustltutlonal  amendment  white  some  pro-. 
visions  of  the  Unruh  and  Rumford  Acts  remain  in  effect,  is  there  a. requirement 

I hot  brokers  follow  any  particular  procedures  in  showing  property  to  a minority 
client  or  presenting  offers  front  a minority  client? 

Answer.  The  only  effect  of  the  initiative  constitutional  amendment  Is  to  give 
the  owner  of  residential  real  property  the  right  to  decline  to  sell,  lease  or  rent 
such  property  to  such  person  as  he,  in  his  absolute  discretion,  chooses':  a right 
which  has  always  been  his  except  for  limitations  imposed  by  the  Unruh,  Haw- 
kins and  Rumford, Acts.  Accordingly,  no  special  procedures  would  appear  to  he 
called  for  solely  by  reason  of  the  enactment  of  the,  amendment.  Naturally,  If 
the  property  owner  Includes  in  his  listing  or  communicates  to  the  broker  the 
fnct  that,  he  will  not  sell  to  a particular  group  of  persons, . that  fact  should  be 
communicated  to  all  prospective  participating  brokers  and  to  prospective  buyers. 
Similarly,  when  such  a preference  Is  made  known  by  the  seller,  he  should  be  ad- 
vised as  to  whether  any  offers  being  presented  are  by  persons  within  the  group 
to  which  he  had  Indicated  an  unwillingness  to  sell,  where  no  such  preference 
is  made  known  by  the  seller  to  the  broker,'  the  only  policy,  which  should  be 
necessary  to  follow  is  that  of  responding  frankly  to  questions  by  the  owner  with 
respeet  ta  the  prospective  buyer. 

4.  If  . a broker  suggests  a restrictive  listing,  is  he  violating  any  lawst 
AtMicor.  *43  pointed  out  above,  the  Initiative  constitutional  amendment  does 

not  entirely  .eliminate  all  aspects  of  the  Unruh  !and  Rumford  Acts.  For  example, 
under  the  Unruh  Act,  It  would  be  unlawful  to  engage  In  the  business  of  renting 
space  in  an  office  building  and  to  exclude  tenants  from  such  building  on  grounds 
of  race,  color  j religion,  ancestry  or  national  origin.  The.  constitutional  amend- 
ment  in  no  way  changes  this  situation  since  It  protects  only  the  discretion  of  a 
seller  of  residential  real  property.  Since  both -the  Unruh  and  thp  Rumford  Acts 
prohibit  one  from  Riding,,  ((betting  or  inciting  another  to  violate  the  law,  it, 
would  be  unlawful  to  attempt  to  Induce  the  professional  seller  or  renter  of  non- 
residential  property  to  place  a discriminatory  restriction  on  his  listing  with  , the 
broker 
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The  more  difficult  question  is  whether  or  not  the  broker  may  lawfully  suggest 
n restrictive  listing  to  an  owner  of  residential  real  property  who  is  lawfully  en- 
titled himself  to  insist  upon  such  n listing*  As  noted  above,  the  initiative  con- 
stitutional amendment  does  not  purport  to  change  the  fact  that  a broker  is  him- 
self engaged  in  business  within  the  meaning  of  the  Unruh  Act;  and  accordingly, 
lie  is  obliged  to  engage  in  such  business  In  n nondlscrlmlnutory  manner*  We  feel 
it  likely  that  any  action  by  a real  estate  broker  in  suggesting  a restrictive  listing, 
particularly  pursuant  to  any  real  or  alleged  plan  to  segregate  a neighborhood, 
might  well  itself  be  held  to  be  carrying  on  the  business  of  acting  as  a real  estate 
broker  In  a discriminatory  manner  in  violation  of  the  Unruh  Act*  Although 
this  argument  Is  somewhat  strained  in  view  of  the  fact  that  such  a suggestion 
by  a broker  does  not  amount  to  discriminatory  conduct  against  prospective  clients 
of  the  broker,  nevertheless,  especially  considering  the  present  propensity  of  the 
courts  rigorously  to  enforce  civil  rights  legislation,  the  activity  in  question  would' 
be  unadvisable,ftnd  dangerous* 

0*  Can  a broker  avoid  probtems  under  the  amendment  and  the  statute*  by 
not  handling  minority  client* t 

Answer * No.  Aw  mentioned  above,  any  discrimination  against  minority  clients 
In  conducting  the  business  of  acting  as  o real  estate  broker  would  constitute  a 
violation  of  the  Unruh  Act 

ft  Does  the  standard  CREA  /om  of  deposit  receipt  denyt  limit  or  a bridge  tits 
setter**  rii/ht  to  refuse  to  sell? 

Answer*  The  deposit  receipt  in  question  constitutes  an  offer  to  purchase 
specific  property*  If  the  offer  is  accepted  by  the  owner  of  that  property,  there 
comes  into  being  a binding  contract  on  the  part  of  the  seller  to  sell  and  on  the 
part  of  the  buyer  to  buy  that  property.  The  initiative  constitutional  amendment 
does  not  purport  to  change  the  legal  incidents  arising  from  the  voluntary  entry 
of  such  a contract.  If  after  entering  such  a contract  the  seller  refuses  to  sell 
the  property,  he  is  subject  to  ail  the  usual  civil  sanctions  for  breach  of  con- 
tract, The  Initiative  constitutional  amendment  only  protects  the  right  of  the 
prospective  seller  not  to  accept  the  offer  of  the  prospective  buyer  as  set  forth 
in  the  deposit  receipt,  not  to  refuse  to  abide  by  bis  contract  once  he  has  volun- 
tarily entered  it* 

7.  Docs  the  standard  CRB  A form  give  the  ay&tt  the  legal  right  to  demand 
and  insist  that  the  seller  deliver  (or  pay  a commission)  even-  though  the  seller 
would  choose  not  to  sell  to  the  buyer  produced  by  the  agent  t 
Answer.  Two  standard  OREA  forms  have  been  submitted  for  our  consideration* 
The  first  is  a deposit  receipt  which  Includes  an  offer  of  the  buyer*  an  acceptance 
by  the  seller  and  a promise  by  the  seller  to  pay  a commission  to  the  broker. 
(OREA  form  #1>,  revision  approved  3-3-00)  If  the  seller  accepts  and  signs 
the  receipt,  he  has  voluntarily  bound  himself  to  sell  the  property  to  the  buyer 
and  to  pay  a commission  to  the  broker*  If  the  prospective  seller  refuses  to 
accept  the  offer,  whether  or  not  the  broker  will  he  entitled  to  a commission 
will  depend  upon  the  terms  of  the  listing  between  the  broker  and  the  property 
owner*  If  the  listing  requires  the  property  owner  to  pay  a commission  upon 
the  production  of  a ready,  willing  and  able  buyer  without  limitation  or  restric- 
tion, the  broker  will  have  earned  his  commission  upon  the  presentation  of  such 
a ready,  willing  and  able  buyer  and  will  be  entitled  to  such  a commission 
regardless  of  the  sellers  subsequent  refusal  to  sell  to  such  a buyer. 

The  other  form  submitted  is  entitled^Bxelusive  Authorization  and  Right  to 
Sell  (CREA  form  No*  A-44*)  This  form  provides  for  the  contract  between  the 
owner  and  the  broker  with  respect  to  the  Authority  of  the  broker  and  his  right 
to  a commission  In  the  ev^nt  of  a sale*  * The  agreement  seems  to  provide  for 
payment  of  a commission  only  in  the  event  there  is  a sale  or  the  property 
Is  withdrawn  from  sale,  transferred  or  leased  during  the  term  of  the  agl  ^nent 
Accordingly,  unless  this  agreement  were  modified  by  the  insertion  of  a pro  wifion 
requiring  payment  of  n commission  upon  production  of  n buyer  ready,  willing 
and  able  to  buy  on  the  terms  stated  in  the  agreement,  the  refusal  of  the  seller 
to  sell  to  any  particular  buyer,  provided  this  did  not  occur  frequently  enough 
to  constitute  a “withdrawal  from  the  market,”,  would  not  tesult  in  a commission 
to  the  broken  \ 1 ' ? 

ft  Should  the  listing  agreement  between,  the  owner  and  his  broker  include  a 
provision  pertaining  to  whether  or  not  the  aum^r  requests  the  right  to  restrict '■ 
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in  any  ioay  his  selection  of  a buyer  otherwise  ready,  willing  and  able  to  met it 
the  terms  specified  for  the  sale  of  the  property ; and  if  so,  ntay  such  restrictions 
he  included  in  a document  separate  from  the  listing  contract  itself. 

Answer.  Tho  contract  between  a broker  and  bis  principal  with  respect  to  the 
sale  of  real  property  must  be  in  writing  in  order  to  be  enforceable  as  between 
the  broker  and  bis  principal  { in  the  absence  of  an  applicable  exception  to  the 
Statute  of  Frauds).  Since  the  written  contract,  between  the  broker  and  the 
principal  must  be  in  writing  to  be  enforceable,  >and  only  the  terms  of  that  writing 
may  be  enforced,  it  would  seem  necessary  to  include  all  restrictions  upon  the 
payment  of  a commission  in  the  written  contract  between  the  broker  and  his 
principal  ( and  whether  tblB  is  in  the  same  document  or  in  a separate  document 
entered  at  the  same  time  and  making  reference  to  the'  listing  contract  and 
purporting  to  state  another  term  of  such  listing  is  Immaterial),  In  other  words, 
if  the  commission  is  only  to  be  paid  upon  the  production  of  a buyer  entirely 
satisfactory  to  the  seller  for  whatever  reason,  that  should  be  so  stated ; or  if 
the  commission  is  to  be  payable  only  upon  the  presentation  of  a buyer  from 
among  a certain  group,  that  fact  also  should  be  a part  of  the  contract.  This  Is 
not  because  of  any  effect  of  the  new  initiative  constitutional  amendment,  but 
is  rather  solely  a product  of  the  normal  contractual  relations  between  a broker 
und  his  principal. 

An  exclusive  agency  agreement  entered  on  the  CJREA  form  A-14  discussed 
above  contains  a section  for  the  insertion  of  the  terms  of  sale.  If  the  seller 
dora  .desire' to  restrict  the  class  of  prospective  offerees,  it  would  be  appropriate 
to  include  this  restriction  among  the  other  terms  of  sale, 

9,  When  must  a property  owner  exercise  the  decision  on  a restrictive  sale— at 
the  time  of  the  listing  or  at  the  time  an  offer  is  presented  f If  the  property  oicner 
van  make  the  decision  on  restrictive  sale  when  ah  offer  is  presented,  how  can  the 
broker  protect,  his  rights  to  a commission  in  such  situations? 

Answer-.  . This  question  illustrates  the  difficulties  involved  in  falling  to  distin- 
guish the  contract  existing  between  the  broker  and  his  principal  (the  listing) 

■ from  the  contract  which  may  eventually  exist  between  the  property  owner  and 
the  buyer.  With,  regard  to  the  buyer,  the  new  Initiative  constitutional  amend- 
ment protects  the  seller's  right  to  refuse  to  sell  the  property  for  whatever  reason 
until  such  time  ns  he  enters  a binding  contrnct  to  sell  the  property.  Accordingly, 
with  regard  to  the  buyer,  the  owner  of  residential  real  property  may  refuse  any. 
offer  presented  by  a prospective  buyer  for  whatever  reason  and  the  prospective 
. buyer  cannot  force  a sale  to  him  or  recover  damages  by  reason  of  the  failure  to 
sell.  Until  the  buyer  lias  a contract,  the  buyer  has  no  rights  regardless  of  what 
the  listing  may  have  l>een. 

On  the  other  hand,  If  the  contract  between  the  prospective  seller  and  his 
broker  specifies  that  the  broker  Is  to  be  paid  a certain  commission  upon  produc- 
ing a |>uyer  ready,  willing  and  able  to  buy  the  property  at  the  price  listed  and  the 
terms  stated,  and  the  listing  does  pot  reserve  any.  right  in  the  seller  to  refuse 
to  sell  to  a ready,  willing  and  able  .buyer  on  grounds  of  the  owner's  personal 
tfiste  or.on  grounds  of  race,  religion,  color,  ancestry  or  national  origin,  the  broker 
will  have  fulfilled  his  part  of  the  bargain  by  producing  a ready,  willing  and  able 
buyer.  Although  the  owner  may  refuse  to  sell  to  the  ready,  willing  and  able 
buyer  on  one  of  the  grounds  listed,  he  is  nonetheless,  obligated  by  contract  to  pay 
the  broker  a commission.  The  Initiative  constitutional  amendment  does  not  pur- 
port  to  affect 'this  contractual  duty. 

JO.  Are  there  any  objectionable  legal  grounds  to  CRH  A adopting  a policy  ask- 
ing Itsm&nhers,  to.  refrain,  from  stating  in  their  advertising  or  on  their  signs  that 
uproperty.is  Restricted,  in  regard  to  reef,. religion,  color;  or  national  origin? 

Ansil'cr.  No,  However,  it  Is  tlfe  broker’s  duty  to  tell  the  prospective  buyer  if 
there  Is  a restriction  imposed  upon  the  listing.  Under  Business  and  Professions 
(Code. Sections  IM70(i)  and  10177(1),  a broker's  licence  may  be  suspended  or 
fevokiwlfor  any  conduct  constituting  "fraud,”  and  Civil  Code  Section  4710(3) 
declares  that  it  Is  fraud  to,  give  Information  of  other  facts  which  are  likely  to 
mislead  for  want  of  communication  of  the  fact  not  communicated,  A failure  to 
disclose  to  a prospective  purchaser  that  the  owner  will  not  sell  to  him  would  be 
tn [fitnlnbimt  to  a represeutatlou  that  there  Is  no  such  restriction;  If  the  prospec- 
tive buyer  should  put  himself,  out  In  reliance,  there  might  be  cause  for  com- 
plaint. ' ... 
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11,  Are  the  conclusions  of  the  opinion  of  other  counsel  dated  May  27,  10GO 
( O' M riven;/  d Miters — which  is  not  reproduced  in  this  booklet  since  the  atmcer 
to  the  question  restates  and  amends  conclusions  from,  that  opinion)  with  respect 
. to  the  application  of  the  Vitruh  Civil  Rights  Act  pertinent  at  the  present  time  in 
view  of  both  the  Rumford  Act  and  the  neto  initiative  constitutional  amendmentt 
Answer.  The  opinion  In  question  sots  forth  certain  conclusions  with  respect  to 
the  nppltcntton  of  the  Unnih  Civil  Bights  Act  to  the  activities  of  real  estate 
brokers  in  accepting  nnd  handling  restrictive  listings  from  clients.  Those  con- 
clusions. with  certain  exceptions  based  upon  case  decisions  and  statutes  decided 
niul  pnssed  after  the  date  of  the  opinion,  basically  continue  to  be  appropriate. 
Accordingly,  for  your  convenience  we  will  here  restate  those  conclusions  in  sub* 
(Stance  with  certain  amendments  based  upon  the  Intervening  cases  nnd  statutes: 

a.  The  acceptance  by  a real  estate  broker  of  a listing  wherein  the  owner -of 
residential  real  property  for  the  owner  of  other  projierty  not  engaged  in  the 
business  of  selling  or  renting  property)  limits  the  prospective  offerees  on  the 
basis  of  race,  color,  religion,  ancestry  or  national  origin  is  not  a violation  of  the 
Act.  Where  the  owner  himself  may  Impose  restrictions  upon  the  prospective 
offerees,  the  Act  does  not  purport  to  regulate  the  terms  of  the  agency  between  the 
owner  and  the  broker. 

b.  A real  estate  broker  who  has  accepted  such  a limited  listing  is  not  required 
to  show  the  property  to  prospects  excluded  by  the  owner  not  to  transmit  to  the 
owner  any  offer  from  an  excluded  offerer.  The  law  does  not  compel  a.  person  to 
perforin  an  Idle  act.  If  the  broker  has  been  given  and  has  accepted  a limited 
agency,  he  has  a fiduciary  duty  to  stay  within  those  limits. 

c.  Exchange  of  information  between  brokers  as  to  the  various  brokers'  listings 
( similar  to  Multiple  Listing  Services)  may  lawfully  mention  limitations  in 
respect  of  such  listings  made  by  the  owners,  The  publication  of  such  limitations, 
however,  should  not  be  used  by  brokers  ns  a means  to  deny  their  services  on 
account  of  race,  color,  religion,  ancestry  or  national  origin  since  such  dental,  or 
the  aiding  or  inciting  of  such  denial,  might  be  a violation  of  the  Act. 

d.  The  Act  in  no  way  purports  to  affect  a right  to  a commission,  If  a real 
estate  broker  submits  an  offer  not  witbin  the  terms  of  his  agency,  he  is  not 
thereby  entitled  to  a commission;  If  another  broker  submits  the  n on-complying 
offer,  he  is  in  no  better  position.  According,  If  a broker  may  accept  a limited 
listing,  another  broker  must  comply  with  that  listing  to  be  entitled  to  a 
commission. 

e.  At  the  present  time  there  is  no  statutory  provision  which  purports  to  give 
the  Real  Estate  Commissioner  the  authority  to  force  a broker  to  refuse  a limited 
listing. 

In  summary,  an  owner  of  property,  regardless  of  race,  color,  religion,  ancestry 
or  national  origin  is  entitled  to  the  full  and  equal  services  of  a broker  in  selling 
or  renting  his  property  on  nny  terms  the  owner  lawfully  may  Impose,  Moreover, 
a broker  cannot  lawfully  deny  bis  business  services  upon  the  ground  of  race, 
color,  religion,  ancestry  or  national  origin  to  a prospective  buyer  or  seller  who  is 
n citizen.  However,  if  the  owner  of  real  property  employing  the  services  of  the 
broker  Is  himself  free  to  impose  a restriction  upon  the  class  of  acceptable 
offerees,  the  Act  does  not  limit  the  right  of  the  broker  to  accept  such  restrictions 
upon  his  authority ; nnd  the  broker,  if  lie  accepts  the  agenev,  lawfully  may  and 
should  earry  out  the  terms  nnd  conditions  of  the  agency  even  though  a limitation 
exists  thereon  with  respect  to  the  race,  color,  religion,  ancestry  or  national 
origin  of  the  prospective  offerees.  , 

12.  Are  the  conclusions  set  forth  in  the  opinion  of  other  counsel  dated  Novem- 
ber 25,  1SGS  (Rrobcck,  Phlcger  <C  Harrison — »iof  reproduced  in  this  booklet  sines 
the  answer  restates  the  conclusions  and  amends  them),  with  respeot  to  the  appli- 
cation of  the  Vnrtth  and  Rumford  Aets  upon  the  business  of  acting  as  a real 
estate  broker  affected  bp  the  enactment  of  the  initiative  constitutional 
amendmentt 

Answer.  The  opinion  in  question  reconsidered  the  conclusions  of  the  May  27. 
lfifio  opinion  referred  to  above  in  the  light  of  the  passage  of  the  Rumford  Act 
and  Intervening  case  decisions  and  set  forth  some  seventeen  conclusions  on  the 
basis  of  snch  reconsideration.  For  convenience,  we  will  here  restate  those  con* 
elusions  as  amended  to  Conform  to  the  fact  that  the  initiative  constitutional 
amendment  has  rendered  ineffectual  those  portions  of  the  Unnih  Act  and  Rum* 
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ford  Act  purporting  to  impose  restrictions  upon  the  discretion  of  the  seller  or 
renter  of  residential  real  property. 

a.  Ileal  estate  brokers  and  tlieir  salesmen  are  subject  to  the  Unruh  Act,  and 
the  broker  is  responsible  for  his  salesmen’s  conduct. 

b.  A broker  may  not  discriminate  against  any  person  in  tlie  sale  or  rental  of 
real  property  because  of  race,  color,  religion,  ancestry  or  national  origin,  factors 
which  for  convenience  are  hereafter  referred  to  as  "minority  status.” 

e.  A broker  may  not,  because  of  a person's  minority  status,  refuse  to  act  for 
him  in  selling  his  property. 

d.  Nor  inily  a broker  refuse,  because  of  a person’s  minority  status,  to  act  for 
him  in  finding  property  for  purchase  if  requested  or  buying  it  for  him. 

e.  This  does  not  mean  that  a broker  must  act  for  a member  of  a minority 
group.  It  means  only  that  he  may  not  refuse  to  do  ho  because  of  that  person's 
minority  status.  For  example,  if  a Negro  were  to  seek  to  engage  a broker’s 
service  to  buy,  to  sell,  or  to  rent  property  and  was  ready  to  pay  the  broker's 
usual  fees,  if  any,  for  the  service,  and  If  the  broker  would  accept  the  engage- 
ment were  the  person  white,  he  cannot  decline  to  act  for  the  Negro. 

f.  If  the  listing  is  unrestricted — I.e.,  if  the  owner  has  not  in  the  listing  limited 
the  persons  to  whom  he  will  sell,  the  Unruh  Act  forbids  the  broker  from  discrim- 
inating against  any  person  because  of  his  minority  status;  he  must  show  the 
property  to  the  person  and  submit  his  offer  to  the  owner  on  the  same  basis  as 
for  any  other  person.  If  the  authority  given  the  broker  Is  broad  enough  to 
conclude  a deal,  he  must  conclude  it  without  discrimination. 

g.  A broker  may,  of  course,  refuse  to  accept  a restricted  listing. 

h.  A broker  may  accept  a restricted  listing  from  any  principal  who  could 
legally  refuse  to  deal  with  persons  of  minority  status  If  the  principal  were  acting 
directly,  without  a broker. 

1.  A broker  may  accept  a restricted  listing  from  the  owner  of  residential  real 
property  regardless  of  whether  the  premises  include  public-assisted  housing  or 
dwellings  containing  more  than  four  units.  However,  n broker  may  not  accept 
such  a listing  from  one  engaged  in  the  business  of  selling  or  renting  property 
and  who  desires  to  sell  or  rent  nonresldentlnl  property.  The  Rumford  Act,  like 
the  Unruh  Act,  declares  it  to  be  unlawful  for  any  person  to  aid,  abet,  incite, 
counsel  or  coerce  the  doing  of  any  of  the  acts  or  practices  declared  to  be  unlawful 
or  to  attempt  to  do  so. 

.1.  It  Is  the  broker's  duty  to  tell  the  prospective  buyer  of  any  such  restriction. 

k.  If  the  owner  has  siiecified  that  his  broker  may  not  show  people  of  minority 
status  through  Ids  property,  the  broker  cannot  take  such  persons  through  the 
property,  for  any  act  of  going  upon  property  not  authorized  by  the  owner  would 
be  trespass. 

l,  If  the  prospective  buyer,  although  Informed  of  the  owner's  limitations, 
should  insist  upon  making  an  offer,  it  would  not  be  necessary  for  the  broker  to 
perform  tlie  Idle  act  of  writing  up  the  offer,  accepting  a deposit  and  transmitting 
the  offer  to  the  owner.  However,  considering  the  requirement  that  the  broker 
not  discriminate  in  the  conduct  of  his  own  business,  the  broker  may.  consider  It 
prudent  to  present  the  offer  if  the  buyer  insists  and  obtain  the  express  rejection 
of  the  offer  by  the  owner. 

in.  The  broker  who  receives  a restricted  listing  from  the  owner  and  places  It 
in  a multiple  listing  service  not  only  may  but  he  must  note  for  the  benefit  of 
other  participants  that  tlie  listing  Is  restricted,  as  otherwise  he  would  be  con- 
cealing pertinent  information  aud  la  effect  representing  that  there  was  no 
restriction. 

n.  .On  the  other  hand,  if  it  should  wish  to  do  so,  a multiple  listing  service 
could  lawfully  adopt  a rule  that  no  listing  restricted  as  to  minority  status  may 
be  placed  with  the  service,  We  do  not  think  such  a rule  would  violate  the  State 
antitrust  law,  because  restraints  of  trade  are  illegal  only  If  unreasonable,  and 
we  feel  that  no  court  would  hold  that  a restraint  consistent  with  the  public 
policy  against  discrimination  was  unreasonable. 

IS.  What  is  the  effect  of  the  Federal  Civil  Rights  Act  of  196}  on  properly 
owners  and  brokers  in  Calif omiat 

Answer.  Of  the  many  topics  covered  in  the  Civil  Rights  Act  of  1991  (Public 
Law  88-352;  78  Stat,  241)/ only  two  would  seem  to  have  any  pertinence  to 
property  owners  and  brokers  in  California.  Title  II  of  the  Act  deals  with 
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discrimination  in  places  of  public  accommodation;  and  Title  VI  pertains  to 
discrimination  In  connection  with  federally  assisted  programs. 

Title  II  provides,  In  essence,  that  all  persons  are  entitled  to  the  full  and  equal 
enjoyment  of  the  facilities  of  any  place  of  public  nccomomdation  having  an  effect 
upon  Interstate  commerce.  Places,  of  public  accommodation  are  defined  to  In- 
clude hotels,  motels,  restaurants,  theaters,  etc.,  and  the  Act  Includes  detailed 
criteria  as  to  when  such  place  of  public  accommodation  have  an  effect  upon 
interstate  oolnmerce.  Tills  Title  Is  of  little  pertinence  to  real  estate  brokers 
in. California  both  because  of  this  type  of  accommodations  covered  and  the  fact 
that  the  Unruli  Civil  Rights  Act  already  covers  the  same  establishments  and 
provides  more  severe  penalties  for  violations. 

In  Title  VI,  it  is  provided  that  each  federal  department  and  agency  empow- 
ered to  extend  federal  flimncal  assistance  to  any  program  or  activity,  by  way 
of  grant,  loan  or  contract  “other  than  a contract  of  insurance  or  guarantee, “ Is 
authorized  and  directed  to  promulgate  regulations  which  prevent  wrongful  dis- 
crimination In  connection  with  the  use  of  federal  funds.  Pursuant  to  this  Title, 
It  is  possible  that  federal  agencies  engaged  in  administering  federal  funds 
other  than  contracts  of  insurance  or  guarantees  may  promulgate  regulations 
which  will  have  an  effect  upon  California  property  owners  and  brokers.  The 
new  initiative  constitutional  amendment  does  not  purport  to  affect  the  appli- 
cation of  any  sucli  federal  statutes,  rules  or  regulations, 

14.  When  a listing  contains  a read)/,  willing  and  able  clause  as  opposed  to 
the  “when  sold " clause  for  earning  a commission,  should  the  broker  advise  the 
seller  at  the  time  of  the  listing  that  seller  will  be  liable  for  a commission  fa 
the  event  the  seller  (icelines  to  sell  to  any  buyer  who  is  ready,  willing  and  able 
to  buy  on  the  terms  of  tho  listing? 

Answer.  The  broker  should  always  advise  the  prospective  seller  of  the  mean- 
ing and  effect  of  the  listing  agreement  he  is  being  asked  to  sign.  If  the  listing 
agreement  presented  Is  one  which  provides  for  the  payment  of  a commission 
upon  the  production  of  a ready,  willing  and  able  buyer,  the  seller  should  be 
advised  that  he  will  be  obligated  for  a commission  upon  the  production  of  such 
a buyer  even  if  the  seller,  for  any  reason,  should  decline  to  consummate  the 
transaction.  „ 

15.  May  a real  estate  licensee  ref  use  to  sell  dr  rent  real  property  ho  personally 
owns,  or  in  which  he  has  part  ownership,  to  persons  to  whom  ho  would  prefer 
to  decline  to  sell  or  rent,  or  is  he  excluded  from  such  privilege  since  he  is  m the 
real  estate  business? 

Ainuicr.  The  effect  of  the  initiative  constitutional  amendment  is  to  give  the 
owner  of  residential  real  property  1 tic  right  to  decline  to  sell,  lease  or  rent  sueli 
property  to  such  person  or  persons  ns  lie,  In  Ills  absolute  discretion,  chooses.  1 he 
initiative  does  not  exclude  from  its'  coverage  ft  teal  estate  licensee  in  it  trans- 
action where  {he  licensee  Is  dealing  with  his  own  residential  property . .... 

Id,  Broker  A places  a listing  on  a multiple  listing  service  with  no  restrictive 
clause.  Broker  B sells  to  a client,  as  listed,  but  client  is  objectionable  to  seller, 
who  refuses  to  sell  to  said-  client.  Broker  A does  nof  want  to  join  ina  faiestitf 
against  seller,  although  Broker  B insists  upon  same  for  his  earn  mission.  11  hat 
is  legal  posture  of  Broker  A ? Broker,  Bf  Arc  all  parties  acting  with  good 
ethics,  according  to  Code  of  Practices  f .* 

Answer.  In  order  to  answer  this  question  It  is  necessary  to  assume  that  the 
listing  With  Broker  A provided  that  a commission  would  he  payable  if  the  broker 
should  procure  a ready,  willing  and  abltf  buyer.  If  this  were  the  case  then  a 
commission  would  be  due  and  owing  upon  the  procurement  of  such  a lijiyer  even 
if  the  residential  owner  could  legally  refuse  to  sell  to  the  buyer.  As  stated  pre- 
viously, in  that  rase  the  question  of  commissions  is  governed  by  the  contrnct  Inw 
and  not  tho  Initiative  measure.  (Seennswers  7,  finndl).) 

We  see  no  ethical  problem  thnt  is  raised  hy  such  action  on  the  part  of  Broker 
A with  respect  to  anything  contained  in  the, recommended  Code  of  Practices  or 
the  California  Real  Estate  Association.  (See  page  7.)  . 

Section  3 and  section  3.1  of  “The  Suggested  By-Laws  of  a Local  Real  Estate 
Board  for  the  Operation  of  a Multiple  Listing  Service  within  the  Board, 
however,  provide  that  th<*  selling  and  listing:  brokers  should  decide  between 
themselves  what  further  action  should  he  taken  in  accordance  with  their  legal 
rights  and  customary  practices  to  collect  their, commissions.  The  By-Laws  also 
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provide  tlmt  tlie  listing  broker  shall  be  "charged  with  the  full  amount  of  the 
fee  regularly  due  upon  the  sale,  payable  upon  collection  of  the  commission  due." 
If  this  provision  governed  the  rights  of  the  local  Realtors.  Broker  B in  ques- 
tion would  not  be  entitled  to  Ills  slinre  of  the  commission. until  and  unless  Broker 
A collected  his  entire  commission  from  the  seller.  Obviously  tbls  problem  can 
best  be  avoided  If  Broker  A requires  the  seller  to  specify  at  the  outset  all  restric- 
tions, in  which  event  the  seller  could  not  properly  thereafter  impose  further 
rest  rict  ions. 

17.  Some  Heal  tom  feel  ire  should  advise  property  owners  about  our  Code  of 
practice*  when  listing  property.  Would  the  following  be  conn! stent  with-  the 
wording  now  in  our  Code  of  Practices f "A  Realtor  may,  when  obtaining  a list- 
ing, present  a copy  of  the  Code  of  Practices  to  the  prospective  sailer  so  that  ho 
won  be  advised  of  that  Realtor’s  position  and  his  board’s  support  of  the  Code.” 

Answer.  As  we  pointed  out  in  oiu*  answer  to  question  No.  7,  It  would  be  in- 
advisable for  a broker  to  suggest  a restrictive  listing  even  to  an  owner  of  resi- 
dential property  who  is  lawfully  entitled  himself  to  insist  upon  such  a listing. 
The  reason  for  this  Is  that  such  action  might  be  construed  as  carrying  on  the 
business  of  acting  as  a real  estate  broker  in  a discriminatory  manner  in  viola- 
tion of  tiie  Unruh  Act 

The  rttjytnniended  Cotie  of  Practices  of  the  California  Real  Estate  Association 
does  not  advise  or  suggest  a restrictive  listing,  and  therefore  could  be  given  to 
a client.  No  special  or  set  statement  such  as  that  above  iH  necessary,  other  than 
to  say  very  generally  that  we  want  our  elf  cuts  to  be  advised  of  our  jKisltloii 
with  regard  to  these  matters. 


Appendix  I 

Opinion  of  Olbson,  Dunn  & Crutcher  dated  December  1,  1064  with  respect  to 
the  effect  of  new  Section  26,  Article  I of  the  California  Constitution  on  the 
Unruh  Civil  Rights  and  Rum  ford  Acts ; 

The  new  Section  26  of  Article  I will  prohibit  the  State  nnd  its  agencies  from 
denying,  limiting,  or  abridging  the  right  of  the  owner  of  any  interest  in  resi- 
dential real  property  to  decline  to  sell  or  rent  such  property  interest  to  such  per- 
son as  he  may  choose  iu  hie  absolute  discretion.  The  provision  does  not  apply 
to  the  State  or  its  agencies  with  respect  to  tlie  sale  or  rental  of  property  owned 
by  it,  to  the  acquisition  of  property  by  eminent  domain,  or  to  public  lodging 
accommodations.  , 

Inasmuch  as  this  provision  is  a part  qf  the  California  Constitution,  it  will 
Supersede  and  Invalidate  any  provisions  of  California  statutes  in  conflict  with 
Its  provisions. 

Certain  provisions  of  tlie  Unruh  and  Rumford  Acts  are  In  conflict  with  the  new 
constitutional  provision,  and  certain  other  provisions  of  those  acts  will  not  be 
affected.  We  turn  now  to  an  examination  of  the  effects  of  Proposition  14  on 
these  two  Acts. 

THE  T/KRtJH  CIYTr.  Rift  FITS  ACT 

Tills  Act  (Cal.  Civ,  Code  g 61)  provides  that  ull  person  are  free  am]  equal  and 
no  matter  what  their  race,  color,  religion,  ancestry,  or  national  origin  "are  en- 
titled to  the  full  nnd  equal  accommodations,  advantages,  facilities,  privileges, 
or  services  in  all  business  establishments  of  every  kind  whatsoever."  Section 
62  of  the  California  Civil  Code  imposes  liability,  enforced  through  court  pro- 
ceedings, for  actual  damages  plus  $250  upon  any  person  who  discriminates  in 
violation  of  Section  61. 

Prior  to  tlie  adoption  of  Proposition  14,  the  courts  have  held,  that  the  Unruh 
Act  applies  both  to  tlie  sale  and  to  the  rental  of  real  property  and  to  real  estate 
brokers. 

Tlie  new  constitutional  provisions  will  make  the  Unruh  Act  and  court  decisions 
construing  it  inapplicable  to  two  situations  only : 

(a)  Where  the  refusal  to  sell  or  rent  an  interest  in  real  property  is 
the  act  of  the  owner  with  respect  to  his  interest  in  the  real  property,  or 

(b)  Where  the  refusal  to  sell  or  rent  an  interest  In  renl  property  is 
the  act  of  a renl  esinte  broker  or  other  agent  of  the  owner  with  respect 
to  tlie  owner's  interest,  in  the  real  property  and  the  conduct  of  the  broker 
or  other  ngent  Is  pursuant  to  the  instructions  of  the  owner. 


960 


CIVIL  EIGHTS  ' 


Or  to  put  It  conversely,  tlie  Uuruli  Act  and  tho  decisions  construing  It  will 
still  be  applicable  to  tho  conduct  of  all  persons  engac  id  in  the  business  of  selling, 
renting  or  financing  real  property  or  providing  services  in  connection  with  the 
sale  or  rental  of  real  proi>erty  unless  it  can  be  shown  tin  t the  conduct  involved 
was  that  of  an  owner  of  an  interest  in  real  property,  or  his  duly  authorized 
agent,  exercising  an  Independent  decision  of  the  owner  with  respect  to  the  sale 
or  rental  of  his  Interest  in  the  real  property. 

THE  RUMFORD  AQT 

This  Act  (Cal.  Health  & Safety  Code,  g 35720,  et  seq.)  generally  speaking, 
prohibits  discrimination  with  respect  to  the  sale  or  rental  of  publicly  assisted 
and  certain  other  housing  accommodations  on  the  basis  of  race,  color,  religion, , 
national  origin  or  ancestry.  The  prohibitions  of  this  Act  extend  not  only  to 
the  owners  of  the  housing  accommodations  covered  but  also  to  all  persons  subject 
to  tbe  provisions  of  the  Unruh  Civil  Bights  Act  (Cal,  Civ.  Code  § 51),  to  persons 
or  firms  to  whom  application  is  made  for  financial  assistance  for  the  purchase 
or  construction  of  any  housing  accommodation  who  discriminate  on  tbe  grounds 
of  race,  color,  religion,  national  origin,  or  ancestry  of  such  applicants  or  of 
prospective  occupants  or  tcnontB  In  the  terms,  conditions  or  privileges  relating 
to  the  obtaining  or  use  of  any  such  financial  assistance  and  to  uny  person  who 
aids,  abets,  or  Incites  tbe  doing  of  any  of  tbe  prohibited  practices. 

The  State  Fair  Employment  Practices  Commission  is  empowered  to  enforce 
the  Act  though  injunctions  and  actions  for  damages  in  behalf  of  the  aggrieved 
person.  The  Commission  is  also  empowered  to  attempt  to  eliminate  alleged  dis- 
crimination in  violation  of  the  Act  through  conference,  conciliation,  and  per- 
suasion and  to  create  advisory  agencies  and  conciliation  councils  to  study  prob- 
lems of  discrimination  in  all  or  specific  fields  of  human  relationships  nud  to 
foster  through  community  effort  or  otherwise  goodwill,  cooperation,  and  con- 
ciliation among  all  elements  or  groups  of  the  population. 

The  now  constitutional  provision  will,  In  our  opinion,  nullify  those  provisions 
of  the  Rumf  ord  Act  empowering  the  FPEO  to  seek,  and  the  courts  to  grant,  either 
Injunctive  relief  or  damages  against  the  owner  of  an  Interest  In  residential  real 
property  who  has  allegedly  discriminated  against  a person  because  of  his  race, 
color,  religion,  national  origin  or  ancestry  In  refusing  to  sell  or  rent  such  prop- 
erty interest. 

Likewise  invalid  will  be  those  same  enforcement  provisions  of  the  Rumford 
Act  as  against  (i)  persons  covered  by  the  Unruh  Act,  including  real  estate  brok- 
ers (it)  persons  or  firms  providing  financial  assistance  and  (111)  other  persons 
aiding  or  abetting  -the  violation  of  the  other  provisions  of  tbe  Rumford  Act  if  and 
to  the  extent  that  such  other  persons  or  firms  are  acting  pursuant  to  the  instruc- 
tions of  nn  owner  of  an  interest  in  residential  real  properly  in  declining  to  sell  or 
rent  such  property  Interest.  As  is  the  case  under  the  Unruh  Act,  all  the  provi- 
sions of  the  Rumford  Act  will  still  be  in  full  force  and  effect  as  to  all  persons 
engaged  in  tho  business  of  selling,  renting  or  financing  residential  real  properly 
or  providing  services  in  connection  with  such  sales  or  rentals  unless  it  can  be 
shown  that  the  conduct  Involved  was  that  of  nn  owner  of  an  interest  In  such 
property,  or  his  duly  authorized  agent,  exercising  an  independent  decision  of  ’ 
snob  property  owner  with  respect  to  the.  sale  or  rental  of  his  property  Interest- 
We  are  also  of  the  opinion  that  the  conciliation  powers  of  the  FEJPO  may  no 
longer  be  valid  insofar  as  they  are  directed  at  those  property  owners  or  their 
duly  authorized  agents  no  longer  subject  to  the  enforcement  powers  of  the  FEPC. 
This  is  because  the  use  of  such  conciliation  powers  ordinarily  would  involve 
either  a direct  or  indirect  effort  to  eliminate  or  abridge  the,  right  of  such  property 
owner  to  choose  his  prospective  buyer  or  tenant  without  governmental  interfer- 
ence, and  the  new  Section  20  of  Article  I will  prohibit  Indirect  as  well  as  direct 
abridgement  of  that  right  by  tbe  State  or  its  agencies. 
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In  tonsfderilfoji  of  services  to  be  performed  by - hereinafter  called 

Broker,  1 hereby  employ  Broker  i*  my  role  and  exclusive  igtni  to  sell  far  me  that  certain  real  propeny  situated  In  the  City  of 


, Couni  y of 


..,  California  u above  described.  I hereby  grant 


uid  Broker  the  exclusive  and  irrevocable  right  to  sell  (hr  ume,  and  to  accepi  a depoiit  tiitreon,  f«  ihe  price  of  I ™ 

oo  the  following  terrm:  S cash;  balance  payable  S -- _._ „ 


Tttiit  authority  shill  continue  irrevocably  from  date  until - 1 W 

J agree  to  pay  Broker  ..per  cent  of  the  sell  ini  price  in  the  event  ihii  during  the  period  of  ihfl  contract  : 

Broker  ncurci  a purchaser  ready,  able  and  willing  to  purchase  s^id  property  on  the  above  icrmt,  or  at  any  other  price  or  temn  ic* 
ceplabie  to  me,  or  tiid  property  li  »td  or  exchan  ted  or  /cased  by  uid  Broker  or  any  other  person,  including  myself*  [ agree  (a  pay  Broker 
said  percent  of  ibe  filling  price  if  i withdraw  said  property  from  tale  or  exchange  or  otherwise  prevent  p,!i  romance  hereunder  by  Broker- 

t agree  to  pay  Broker _.... per  cent  of  the  wiling  price  if  laid  property  be  solder  exchanged  with  in  three  months  after  the  lemt'  ■ 

fiuiion  of  this  contract  to  my  person  wiih  whom  Broker  has  negotiated  or  to  whose  •KentlOn  he  ha*  tailed  said  property  and  wh«c  rame  and 
address  his,  during  the  life  hereof,  been  submtlled  io  me  In  writing  prrwmlly  or  by  mill  TO  me  at  my  address  liven  betew  to  which  caws 
Broker  shill  be  conclusively  deemed  the  procuring  cause  of  such  sale  t>i  lease  or  exchange  to  such  penon- 

t<  h understood  Broker  U ■ broker  member  of  Berkeley  Realty  Board  Mart.  Members  of  uld  Marl  miy  ttl  In  association  wfih  Broker 
In  procuring  or  attempting  to  procure  a purchaser  This  xhaU  not  be  continued  as  miking  the  Mart  my  agent  for  any  purpose,  or  as  making 
any  members  sub-agents  of  ihe  Mart  or  of  Broker.  In  the  event  a sale  or  exchange  shall  be  made  or  a purchaser  procured  by  a member  of  the 
Mart  oiher  than  Broker,  all  of  the  turns  of  Lhia  igrrcmccil  shall  apply  to  the  transaction*  subject  10  the  lt|M*  of  Broker,  Payment  for  com' 
sniutan  or  compensation  hereunder  shall  be  made  by  mo  only  to  Broker.  a . L 

Evidence  of  merchantable  title  shall  be  in  form  of  policy  of  title  insurance  by  ■ responsible  title  company,  $ame  to  be  paid  for  by 

^ Interest,  insurance,  liics,  tipcnset  and  rent  lhl!J  be  pt^taied,  through  escrow  as  of  date  of  recording  of  deed,  ualeu  otherwise  herein 

eaie  deposit  is  forfeited,  oae*ha!f  of  lime  ilull  be  rtlatard  by  or  paid  to  Broker  ai  hli  compenutlOD,  and  tme^lulf  10  me,  provided 
Broker^  portion  of  any  forfeiture  shall  not  exceed  the  amount  ol  the  above  aimed  cotrnniiHQO- 

t*  I*  b*r*b«  vn^arilHd  bf  all  partial  fa  ikli  agramwil  fM  tlv  gwiMijr  Iwd  af  R*«trtri  4**i  ***  ac<*pl  Cxrlvtlva  tlpM  lliringi  fa  ka  it* 
vli*^  by  fh>  Mvmpla  kitting  5arv|c*  Hat  vivid  d/i trial iitia  *fa(ut  a b«s«r  batkvta  if  r •(«,(•  [*r,t raad,  *r  natitnalatfola, 

RECEIPT  OF  A COPV  OF  THIS  USTOG  IS  HEREBY  ACKNOWLEDGED 

UMttLi.HHH.j  — AddrUS  — , - , ^ -P  Owfttf 

J3ated)^..-.^ Owner 

JN  CONSIDERAnON  OF  THE  ABOVE  EMPLOYMENT,  BROKER  AGREES  TO  USB  DILIGENCE  IN  PROCURING 
A PURCHASER. 


^Addreta... 


..Home  Phontu 


. Office  Fhone.^^ 


O 


